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fart.  L.  Lat.  h  Lomb.  In  Lombardic 
law.  To  take  possession  or  seisin  of  land, 
bj  fixing  a  staff  in  it,  or  making  use  of  any 
other  symbol  of  the  act.     Spelman, 

GUILD.  [L.  Lat.  ffilda."]  A  company 
or  corporation.     See  Gild. 

GUILDHALL.  The  hall  or  place  of 
meeting  of  a  guUd^  or  gild.   See  GHldhcUla. 

The  place  of  meeting  of  a  municipal  cor- 
poration. 3  Stepk.  Com.  11 3,  note.  The 
mercantile  or  commercial  ffilds  of  the 
Saxons  are  supposed  to  have  given  rise  to 
the  present  municipal  corporations  of  Eng- 
land, whose  place  of  meeting  is  stilf  called 
the  Guildhall.    Id.  ibid. 

GULE  OF  AUGUST.  [L.  Lat.  gula 
Augusti  ;  L.  Fr.  gouU  de  August.']  The 
first  of  August ;  the  same  with  St.  Feter's 
day  ad  vincula.  Stat.  Westm,  2,  c.  30. 
/S^to/.  27-fiWur.IILst.3.  Spelman.  Cowell. 

GURGES.  Lat.  In  old  English  law. 
A  gulf,  or  deep  pit  of  water.  Vo.  Litt.  6 
b.  The  same,  according  to  Lord  Coke, 
with  a  gorsy  or  wear ;  in  Domesday,  guort 
or  gort.  Id,  ibid.  A  place  for  taking 
fish.     Beg.  Grig.  103  b.     F.  JV.  B.  96  A. 

GUST,  Ge9t.  Sax.  [Lat.  hospes.']  In 
old  English  law.  A  guest ;  a  person  who 
lodged  a  second  night  with  another  was  so 
called,  among  the  ancient  Saxons.  Item 
secundum  antiquam  consuetudinem,  did  po- 
tent de/amilia  alicujuB  qui  Jiospitatue  fue- 
rit  cum  alio  per  tres  noctes,  quia  prima  nocte 
dicipoterit  ttnrtttjt,  secunda  vero  jpist,  tertia 
nocte,  ]»ogel)ene|i5ne.  Also,  according  to  an- 
cient custom,  it  may  be  said  of  the  family 
of  one  who  has  been  lodged  with  another 
for  three  nights,  that  on  the  first  night  he 
may  be  called  uncuth,  (unknown,)  on  the 
second  night  gust,  (or  guest,)  on  the  third 
night,  hogehenehyne,  (a  domestic,  or  one  of 
the  household.)     Bract,  fol.  124  b. 

GUTL  Jutce.  L.  Lat.  Jutes ;  one  of 
the  three  nations  who  migrated  from  Ger- 
many to  Britain  at  an  early  period.  Ac- 
cording to  Spelman,  they  established  them- 
selves chiefly  in  Kent,  and  the  Isle  of 
Wight. 

GUTTURA.  L.  Lat.  In  old  English 
law.   A  gutter,  or  dram.   Beg.  Grig.  104  b. 

GWABR  MERCHED.  Brit.  Maid's 
fee.  A  payment  or  fine  made  to  the  lords 
of  some  manors  in  England,  upon  the  mar- 
riage of  their  tenant's  daughters,  or  other- 
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wise    on   their  committing   incontinency. 
Cowell.     Bkmnt.    See  Marchet,  Lairmte. 

GWALSTOW.  Sax.  [from  gwal,  a 
gallows,  and  stow,  a  place  ;  L.  Lat.  gwcd' 
stoufum,']  In  old  English  law.  A  place 
of  execution,  {locus  occidendorum.)  LL. 
Hen.  I.  c.  11.     Spelman. 

GWAYF.  The  same  as  waif,  (q.  v.) 
Par.  Ant.  p.  196.     Cowell. 

GWELL  Brit.  A  gavel  or  well.  13 
Mees.  <fe  W.  621. 

GYLTWITE.  Sax.  In  Saxon  law. 
A  fine,  compensation  or  amends  for  a  tres- 
pass or  fraud.     Cowell.'   Blount. 

GYVU,  Gieu,  Geu.  L.  Fr.  A  Jew. 
jEt  qe  nul  Gyvu,  de  ceo  jour  en  avant  tel 
manere  de  detler.  Provis.  de  Judaismo, 
63  ITen.  III.     Blount. 


H. 

H  is  sometimes  used  in  some  Law  Latin 
words  in  which  it  is  more  generally  and 
properly  omitted ;  thus,  Gstium  is  some- 
times written  Hostium,  Coercio,  Cohertio, 
and  the  like.  So,  on  the  other  hand,  it  is 
sometimes  omitted  where  it  should  properly 
be  used ;  thus,  Jffutesium  occurs  occasion- 
ally in  the  form  Utesium,  Hypotheca  as 
Tpotkeca,  and  the  like. 

HABE,  (or  HAVE.)  Lat.  A  form  of 
the  salutatory  expression  Ave,  (hail,)  in  the' 
titles  of  the  constitutions  of  the  Theodosian 
and  Justinianean  codes.  Prateus.  Calv. 
Lex.     Spelman, 

HABEAS  CORPUS.  L.  Lat.  (You 
have  the  body.)  The  name  given  to  a 
variety  of  writs,  (of  which  these  were  an- 
ciently the  emphatic  words,)  having  for 
their  object  to  bring  a  party  before  a  court 
or  judge.  The  common  capias  is,  in  this 
general  sense,  a  haheas  corpus,  the  writ  in 
the  original  Latin  commanding  the  sheriff 
to  take  the  defendant,  "so  that  you  have 
his  body,'*  <fec.,  {ita  quod  habeas  corpus 
ejus,  &c.) ;  and,  according  to  Mr.  Reeves, 
it  was  originally  so  called.  2  Beeves'  Hist. 
Eng.  Law,  439.  The  term,  however,  is 
now  exclusively  used  to  designate  a  few 
special  writs,  employed  in  English  and 
American  practice,  among  which  the  writ 
to  inquire  into  the  cause  of  a  person's  im- 
prisonment or  detention  by  another,  with 
the  view  to  obtain  his  or  her  liberation, 
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(teclinically  called  a  habeas  corpus  ad  sub- 
jiciendum,)  is  the  most  celebrated.  See 
irifra. 

HABEAS  CORPUS  AD  RESPON- 
DENDUM. L.Lat.  (You  have  the  body, 
to  answer.)  In  English  practice.  A  writ 
which  issues  where  one  has  a  cause  of  ac- 
tion against  another,  who  is  confined  by  the 
process  of  some  inferior  court,  in  order  to 
remove  the  prisoner,  and  charge  him  with 
this  new  action  in  the  court  above.  3  BL 
Com,  129.  3  Steph.  Com.  693.  1  Tidd's 
Pr,  349. 

HABEAS  CORPUS  AD  FACIEN- 
DUM ET  RECIPIENDUM.  L.  Lat. 
(You  have  the  body,  to  do  and  receive.) 
In  practice.  A  writ  which  issues  out  of 
any  of  the  courts  of  Westminster  Hall  in 
England,  when  a  person  is  sued  in  some 
inferior  jurisdiction,  and  is  desirous  to  re- 
move the  action  into  the  superior  court; 
commanding  the  inferior  judges  to  produce 
the  body  of  the  defendant,  together  vnih  the 
day  and  cause  of  his  caption  and  detainer ; 
(whence  the  writ  is  frequently  denominated 
a  habeas  corpus  cum  causa,)  to  do  and  re- 
ceive whatsoever  the  king's  [or  queen's] 
court  shall  consider  in  that  behalf.  3  Bl. 
Com.  130.  3  Steph.  Com.  694,  and  notes 
ibid.  1  Tidd's  Pr.  404.  A  similar  writ 
has  been  sometimes  used  in  American 
practice.  See  U,  S.  Digest,  Habeas  corpus. 

HABEAS  CORPUS  AD  PROSE- 
QUENDUM. L.  Lat.  (You  have  the 
Jbody,  to  prosecute.)  In  English  practice. 
A  writ  which  issues  when  it  is  necessary  to 
remove  a  prisoner  in  order  to  be  tried  in 
the  proper  jurisdiction  wherein  the  fact 
was  committed.  3  Bl.  Com.  130.  3  Steph. 
Com.  694. 

HABEAS  CORPUS  AD  SATISFA- 
CIENDUM. L.  Lat.  (You  have  the 
body,  to  satisfy.)  In  English  practice.  A 
writ  which  issues  when  a  prisoner  has  had 
judgment  against  him  in  an  action,  and  the 
plaintiff  is  desirous  to  bring  him  up  to  some 
superior  court,  to  charge  him  with  process 
of  execution.  8  Bl.  Com.  129,  180.  3 
Steph.   Com.  698.     1  Tidd's  Pr.  860. 

HABEAS  CORPUS  AD  SUBJICI- 
ENDUM. L.  Lat.  (You  have  the  body, 
to  submit  to.)  In  practice.  A  writ  di- 
rected to  the  person  detaining  another,  and 
commanding  him  to  produce  the  body  of 
the  prisoner,  [or  person  detained,]  with 
the  day  and  cause  of  his  caption  and  deten- 
tion, ad  faciendum,  subjiciendum  et  rscipier^ 


dum,  to  do,  submit  to  and  receive  whatso- 
ever the  judge  or  court  awarding  the  writ 
shall  consider  in  that  behalf.  3  Bl.  Com. 
131.  3  Steph.  Com.  695.  This  is  the  well 
known  remedy  for  deliverance  from  illegal 
confinement,  called  by  Sir  William  Black- 
stone  the  most  celebrated  "writ  in  the  English 
law.  3  BL  Com.  129.  1  Id.  136.  1 
Steph.  Com.  136.  It  was  a  common  law 
writ,  but  was  confirmed  and  extended  by 
the  statute  81  Car.  11.  c.  2,  commonly 
called  the  Habeas  Corpus  Act.  Crabb  s 
Hist.  626.  In  modem  practice,  it  is  exten- 
sively used  as  a  means  of  obtaining  the  poa- 
sesMon  of  the  persons  of  women  and  infanta, 
by  parties  claiming  to  be  entitled  to  their  le- 
gal custody.  Macpherson  on  Infants,  162 
— 163,  part  i.  c.  xv.  See  U.  S.  Digest 
and  Supplement,  Habeas  corpus. 

HABEAS  CORPUS  AD  TESTIFI- 
CANDUM. L.Lat.  (You  have  the  body, 
to  testify.)  In  practice.  A  writ  to  bring 
a  witness  into  court,  when  he  is  in  custody 
at  the  time  of  a  trial,  commanding  the 
sheriff  to  have  his  body  before  the  court, 
to  testify  in  the  oause.  3  BL  Com.  130. 
2  Tidd's  Pr.  809. 

HABEAS  CORPUS  CUM  CAUSA. 
L.  Lat.  (You  have  the  body,  with  the 
cause.)  In  practice.  Another  name  for 
the  writ  of  habeas  corpus  ad  fadendum  et 
recipiendum,  (q.  v.)    1  TidiTs  Pr.  348, 849. 

HABEAS  CORPUS  ACT.  The  Eng- 
lish  statute  of  81  Charles  II.  c.  2,  providing 
the  great  remedy  for  the  violation  of  per- 
sonal liberty,  by  the  writ  of  habeas  corpus 
ad  subjiciendum,  and  which  is  frequently 
considered  as  another  Magna  Charta  oi  the 
kingdom.  3  BL  Com.  136— 137.  1  Id. 
137.  For  a  summary  of  its  provisions, 
see  8  Steph.  Com.  699,  702.  This  statute 
has  been  re-enacted  or  adopted,  if  not  in 
terms,  yet  in  substance  and  effect  in  all  the 
United  SUtes.  2  Kent's  Com.  27,  and 
note.     Id.  28—31. 

HABEAS  CORPORA  JURATORUM. 
L.  Lat.  (You  have  the  bodies  of  the  ju- 
rors.) In  English  practice.  A  compulsive 
process  awarded  against  jurors  in  the  court 
of  common  pleas,  commanding  the  sheriff 
to  have  their  bodies  before  the  court  on  the 
day  appointed.  It  is  the  same  with  the 
distringas,  issued  in  the  Queen's  Bench. 
3  BL  Com.  364.  3  Steph.  Com.  690.  3 
Chitt.  Gen.  Pr.  796,  797.  See  DUtringas 
juratores. 

HABEJfpUM.    L.I^t.   \L.  Ft.  a  aver.] 
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(To  have.)  In  conveyancing.  One  of  the 
eiffht  formal  and  orderly  parts  of  a  deed, 
following  immediately  after  the  premises ; 
so  called  from  the  Latin  word  hahendmm^ 
with  which  it  commenced,  and  literally 
translated  and  retamed  in  modem  deeds,  m 
the  clause  heginning  with  the  words  **  To 
have  and-  to  hold."  Its  original  object  was 
to  determine  the  interest  granted,  or  to 
lessen,  enlarge,  explain  or  qualify  the  premi- 
ses ;  or,  according  to  Lord  Coke,  to  name 
affatn  the  feoffee,  and  to  limit  the  certainty 
of  the  estate.  2  Bl,  (7dm.  298.  4  Kent's 
Com.  468.  (7o.  lAii.  6  a.  Shep.  Touch. 
1B,  See  tn/ra.  In  modem  deeds,  the 
premises  nsually  contain  the  specification 
of  the  estate  granted,  and  hence  the  ftaben" 
dmmiu»  become  in  meet  cases  a  mere  form ; 
but  where  no  estate  is  mentioned  in  the 
premises,  the  habendum  continues  to  retain 
its  original  importance.  4  ITenfe  Com.  468. 
See  Shep.  Touch,  (by  Preston,)  76. 

The  following  form  of  an  ancient  deed, 
from  Bracton,  will  serve  to  illustrate  the 
original  use  and  importance  of  the  haben- 
dum, Sciant  prauentes  etjuturi,  quod  ego 
talis,  dedi  et  eoncessi,  et  hoc  prcssenii  oartA 
med  conjirmavi  tali,  pro  homagio  et  Servitio 
sua,  tantam  terram  cum  pertinenUis  in  tali 
villa :  Habkndam  et  tenendam  tali  et  has- 
redibus  suis,  generaliter  vel  cum  coarcta- 
tioM  hatredum,  libere  et  quiete,  dke.  Know 
[all]  men,  present  and  future,  that  I,  (such 
a  one,)  have  ^ven  and  granted,  and  by  this 
my  presort  charter  have  confirmed  to  (such 
a  one,)  in  consideration  of  his  homage  and 
service,  (so  much  land,)  with  the  appur- 
tenances, in  (such  a  town) :  To  havb  and 
to  I^ld  to  (such  a  one)  and  his  heirs,  gene- 
rally, or  with  a  limitation  of  heurs,  freely 
and  quietly,  <fec.  Bract,  fol.  84  b,  35. 
See  also  the  forms  in  Littleton,  sect.  871, 
872.  It  will  be  seen  that  m  this  example 
Bracton  uses  the  word  habendam,  agreeing 
grammatically  with  terram;  but  this  is 
disregarded  in  other  instances,  (see  infra^ 
aad  habendum,  as  a  word  of  more  general 
applieation,  has  become  established  in  the 
later  forms. 

HABENDUM  ET  TENENDUM.  L. 
Lat  In  old  conveyancing.  To  have  and 
to  hold.  Formal  words  in  deeds  of  land 
from  a  very  early  period.   Bract,  fol.  17  b. 

HABENTES  HOMINES.  L.Lat.  In 
old  English  law.  Rich  men;  literally, 
having  men.  1  Mon.  AngL  100.  Dufreme. 
The  same  with  fasting-men,  (q.  v.)    Cowell. 

HABERE.    Lat.    In  the  civil  law.    To 


have.  Sometimes  distinguished  from  <^ 
nere,  (to  hold,)  and  possidere,  (to  possess) ; 
habere  referring  to  the  right,  tenere  to  the 
fact,  and  possidere  to  both.  Calv.  Lex. 
So  habere  was  otherwise  distinguished  aa 
referring  to  incorporeal  things,  tenere  to 
corporeal,  and  possidere  to  both.  Id. 
Prateus. 

Habere  eontraetum;  to  have  a  contract; 
to  contract.     Calv.  Lex. 

Habere  in  procinctu ;  to  have  in  readi- 
ness.   Id. 

Habere  venale  ;  to  sell.     Id. 

HABERE.  Lat.  In  old  Englbh  law. 
To  have.  Habere  ad  rectum  ;  to  have  one 
[forthcoming]  to  [answer]  an  accusation. 
Bract,  fol.  124  b. 

HABERE  FACIAS  POSSESSIONEM. 
L.  Lat.  (You  cause  to  have  possession.) 
In  practice.  A  writ  that  issues  for  a  suc- 
cessful plaintiff  in  ejectment,  to  put  him  in 
possession  of  the  premises  recovered.  8 
BU  Com.  412.  2  Tidd's  Pr.  1244.  Chitt. 
Arehb.  Pr.  766. 

HABERE  FACIAS  SEISINAM.  L. 
Lat.  (You  cause  to  have  seisin.)  In  prac- 
tice. A  writ  of  execution  for  giving  seisin 
of  a  freehold,  as  distinguished  from  a  chat* 
tel  interest.     8  Bl.  Com.  412.     Cowell. 

HABERE  FACIAS  VISUM.  L.  Lat. 
(You  cause  to  have  view.)  In  old  practice. 
A  writ  that  lay  in  divers  cases,  as  in  dower, 
formedon,  Ac,  where  a  view  was  to  be 
taken  of  the  lands  in  question.  Bract,  fol. 
379.     See  View. 

HABERJECTS,  Haubergets.  [L.  Lat. 
haubergettcB.]  A  kind  of  cloth  mentioned 
in  Magna  Charta.     Cap.  25. 

HABETO  TIBI  RES  TUAS.  Lat. 
Have,  or  take  your  effects  to  yourself.  One 
of  the  old  Roman  forms  of  divorcing  a  wife. 
Calv.  Lex. 

HABILIS,  (pi.  ITaiiTe*.)  Lat.  Able; 
fit;  competent;  suitable.  Habiles ad  mat* 
rimonium;  constitutionally  fit  for  matri- 
mony. 1  BL  Com.  436.  Habilis  and  tn« 
habilis.  Shelf.  Marr.  ds  Div.  25.  Ad- 
mitto  te  habilem  ;  I  admit  thee  able.  Co. 
Litt.  344  a. 

HABIT  ARE.  Lat.  To  inhabit;  to 
dwell  or  reside.  In  the  civil  law,  habitare 
properly  signified  to  dwell  permanently,  as 
distinguished  from  commorari,  (to  stop  for 
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a  while.)     But  it  had  the  latter  sense  also. 
Calv.  Lex,   Prateus.    Spie^elius,  cited  ibid, 

HABITATIO.  Lat.  [from  habiiare, 
q.  v.]  A  habitation,  or  dweUing.  Tovms, 
PZ.  116.     2  Inst,  102. 

In  the  civil  law.  The  right  of  dwelling ; 
the  right  of  free  residence  in  another's 
house.  Inst.  2,  5,  Dig,  Y.  8.  Heinecc, 
Elem,  Jur,  Civ.  lib.  2,  tit.  5, 

HABITUS.  Lat.  Habit;  apparel; 
dress,  or  garb.  Habitus  et  tonsura  eleri- 
calis ;  the  clerical  habit  and  tonsure.  4 
Bl.  Com.  367.     2  Hal,  P,  C.  372. 

HABLE.  L.  Fr.  In  old  English  law. 
A  port  or  harbor;  a  station  for  ships. 
Stat,  27  Hen.  VI.  c.  3. 

HABUNDA.  L.  Lat.  In  old  records. 
Abundance;  plent7.  Paroch.  Ant.  548. 
Cowell. 

HACCHE.  [Sax.  hcsca,  a  hatch  or  bolt.] 
A  hatch ;  a  gate  or  door.     Oovoell. 

HACHIA.  L.  Lat.  In  old  records. 
A  hack ;  a  pick,  or  instrument  for  digging. 
Plaeita,  2  Jsdw.  III.  MS.     Cowell, 

HADBOTE.  In  Saxon  law.  A  recom- 
pense or  satisfaction  for  the  violation  of 
holy  orders,  or  violence  offered  to  persons 
in  holy  orders.  Cowell.  Blount.  Per- 
haps this  word  should  be  written  haelbote, 
or  halibote,  from  the  Sax.  halg,  holy. 

HADE.  \L.Lai.  kada.]  In  old  records. 
A  piece  of  land ;  a  head  of  land,  or  head- 
land. Cowell.  See  Butts,  Caput  terrce, 
Caputia,  Headlands. 

HADERUNGA.  L.  Lat.  <fe  Sax.  Ha- 
tred ;  ill-will ;  prejudice,  or  partiality.  LL. 
Ethelred.     Spelman.     Cowell. 

HiEC  EST  FINALIS  CONCORDIA. 
L.  Lat.  (This  is  the  final  agreement.) 
The  words  with  which  the  foot  of  a  fine 
commenced.     2  Bl.  Com.  351. 

H^REDA.  In  Gothic  law.  A  tribu- 
nal answering  to  the  English  court  leet, 
and  of  which  it  was  said  de  omnibus  qui- 
dem  cognoscit,  non  tamen  de  omnibus  judi- 
cal ;  it  takes  cognizance  of  all  matters,  but 
does  not  finally  determine  all.  Stiemh.  de 
Jur.  Goth.  1.  1,  c.  2.     4  Bl.  Com.  274. 

H^REDES.  Lat.  {plot HcBres,q.r.) 
Heirs.    Bract,  fol.  17,  20  b. 


H^REDES  NECESSARII.  Lat.  In 
the  civil  law.  Necessary  heirs;  a  term 
applied  to  the  slaves  of  a  testator.  A  slave 
made  heir  by  his  master  was  called  necessa- 
rius  httres,  because  whether  he  would  or 
not,  (sive  velit  sive  nolit,)  he  became  imme- 
diately after  the  death  of  the  testator  abso- 
lutely free  and  a  necessanr  heir.  -  Inst.  2. 
19.  1.  Heinecc.  Elem.  Jur.  Civ.  lib.  2, 
tit.  19,  §  587. 

HwfiREDES  SUI  ET  NECESSARII. 
Lat.  In  the  civil  law.  One's  own  (or 
proper)  and  necessary  heirs.  A  term  ap*- 
plied  to  the  sons,  daughters,  grandsons  or 
grand -daughters  by  a  son  or  other  direct 
descendants  of  a  party  deceased.  Inst.  2. 
19.  2.  Called  sui,  because  they  wem  do- 
mestic, and  even  during  the  life  of  the  fa- 
ther were  considered,  in  a  certain  sense, 
owners  of  the  estate,  (quodammodo  domini 
existimantur.)  Id.  ibid.  And  called  ns- 
cessarii,  because  they  became  heirs  by  the 
operation  of  law  (the  Twelve  Tables) 
whether  they  would  or  not,  as  well  in  case 
of  intestacy  as  where  there  was  a  will. 
Id.  ibid.  Heinecc.  Elem.  Jur.  Civ.  lib.  2, 
tit.  19,  §  588. 

HwfiREDES  EXTRANEI.  Lat.  In 
the  civil  law.  Extraneous,  strange  or  for- 
eign heirs ;  those  who  were  not  subject  to 
the  power  of  the  testator.     Inst.  2. 19.  3. 

HJSREDIPETA.  Lat.  In  old  Eng- 
lish law.  The  next  heir  to  lands.  LL. 
Hen.  I.  c.  70.  Properly  one  who  endea- 
voured to  get  the  good  will  of  others  in  or- 
der to  be  made  their  heir;  (qui  petit 
hcereditatem  ;)  an  inheritance  seeker.  ^Co. 
Litt.  88  b. 

H^REDITAMENTUM.  L.  Lat.  A 
hereditament,  (q.  v.)     Spelman. 

ILEREDITAS,  Hereditas.  Lat.  [from 
hcsres,  an  heir ;  L.  Fr.  enheritance.]  An 
inheritance;  an  estate  by  succession;  an 
estate  transmissible  by  descent.  Haredi- 
tas  alia  corporalis,  alia  incorporalis  ;  one 
kind  of  inheritance  is  corporeal,  another  in- 
corporeal Co.  Litt.  9.  Divisio  haredita- 
tis  ;  the  division  of  an  inheritance.  Inst. 
3.  1.  6.     Hereditas  occurs  in  the  civil  law. 

Inheritance;  hereditary  succession.  Hcb- 
reditas  est  successio  in  universum  jus  quod 
defunctus  antecessor  habuit,  ex  quacunque 
catud  acquisitionis,  vel  successionis,  cum 
seysind  sive  sine,  <&c«  Inheritance  is  the 
succession  to  the  whole  right  which  the  de- 
ceased ancestor  had,  b^  whatever  title  of 
acquisition,  or  auccession,  with  seisin  or 
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tritbout,  <kc.  Braet  fol.  62  b.  This  is 
modified  from  the  civil  law.  JHff,  60.  16. 
24.  Infeodo  et  kcBreditate  ;  in  fee  and  in- 
heritance. Bract.  fo\.  201.  ffoereditasab 
inUsiato ;  succession  from  an  intestate. 
Inst,  2.  9.  1. 

Bracton  contends  that  the  word  haredi- 
tas  is  not  derived  from  hmres ;  but  that 
hares,  on  the  contrary,  is  from  hareditas, 
Hseres  dieitur  ah  hareditate,  et  non  hseredi- 
tas  ab  haerede.  Bract,  fol.  62  b.  265. 
H»f«dttas  ■■■qasm  aaeeadit.    Lat.  An 

inheritance  never  ascends.  OUmv.  lib.  7. 
c.  1.  2  Bl.  Com,  211.  A  maxim  of  feu- 
dal origin,  and  which  invariably  prevailed  in 
the  law  of  England  down  to  the  passage  of 
the  statute  3  &  4  Will.  IV.  c.  106,  §  6, 
by  which  it  was  abrogated.  1  Stepk.  Com. 
878.     Bee  Descent. 

H^REDITAS  JACENS.  Lat.  In 
civil  and  common  law.  A  fallen  or  pros- 
trate inheritance  ;  the  inheritance  of  a  per- 
son deceased,  while  it  lay  unacquired  by 
the  heirs  ;  an  inheritance  before  it  was  en- 
tered upon  by  the  heir,  {antequam  adita 
fuerit  ab  harede.)  Bract,  fol.  160.  Id. 
fol.  227. 

An  inheritance  in  abeyance  or  expecta- 
tion ;  lying  waiting,  as  it  were,  for  the  heir 
to  take  it  up  ;  {donee  relevetur  in  manum 
hmredis.)     Co.  Litt.  342  b.     Bract,  fol.  84. 

An  inheritance  or  estate  left  without  a 
legal  owner.  2  Bl.  Com.  259.  The  es- 
tate of  a  person  deceased,  where  the  owner 
left  no  heirs  or  legatee  to  take  it,  called 
also  caduca  ;  an  escheated  estate.  Cod. 
10. 10.  1.     4  Kent's  Com.  426. 

H^JREDITAS  LUCTUOSA.  Lat.  In 
the  civil  law.  A  sad  or  mournful  inheri- 
tance, or  succession ;  as  that  of  a  parent 
to  the  estate  of  a  child,  which  was  re- 
garded as  disturbing  the  natural  order  of 
mortality,  (turhato  ordine  mortalitatis.) 
Cod.  6.  26.  9.     4  Kent's  Com.  397. 

"  ILERERE.  Lat.  To  adhere;  to  be 
close  or  immediately  next  to.  See  Haeres. 
To  stop  ;  to  go  no  farther.  i|«i  h«ret 
%m  litera  h«ret  !■  c«rtice.  He  who  stops 
in  the  letter,  stops  in  the  rind,  bark  or  exte- 
rior. Co.  Litt.  283  b.  He  who  goes  no 
farther  than  the  letter,  stops  in  the  mere 
rind  or  exterior  covering  of  the  law,  with- 
out reaching  its  substance. 

HJSRES,  Ileres.  Lat;  [from  luBrere, 
to  adhere,  to  be  close  or  next  to.]  In  the 
common  law.  An  heir;  he  to  whom  lands, 
tenements  or  hereditaments,  by  the  act  of 
God  and  right  of  blood  do  descend,  of  some 


estate  of  inheritance.     Co.  Litt.  7  b.    See 
Heir. 
HflBrcdem  Dens  facit^  b*b  h«Bi«.      God 

makes  the  heir,  not  man.     Co.  Litt.  7  b. 

Solas  Deaa  h»r«deBi  facit.  God  alone 
makes  the  heir.     Bract,  fol.  62  b. 

H»r«s  est  ■•■§««  collecliram.  Heir  Is  a 
collective  name  or  noun.     1  Ventr.  215. 

H«rea  eat  aani«a  jaria  $  fliiaa  eat  aeniea 

aatara.     Heir  is  a  name  or  term  of  law ; 
son  is  a  name  of  nature.     Bacon's  Molx.  62, 
in  reg.  11. 
HflBrea  h«redla  niei  eat  nieaa  h»rea.    The 

heir  of  my  heir  is  my  heir.    Wharton's  Lex. 

HflBrea  eat  aat  jare  praprietatta  aat  jare 

repreaeatatioaia.  An  heir  is  either  by 
right  of  property,  or  right  of  representa- 
tion.    8  Co.  40  b. 

According  to  Lord  Coke,  the  words 
hagreditas  and  hcsres  are  both  derived  from 
hcsrendo,  (adhering,)  that  is,  from  closely 
resting  upon ;  for  he  who  is  heir  hceret, 
(adheres,  that  is,  to  the  ancestor ;)  or  he  is 
so  called  from  hcsrendo,  because  the  inhe- 
ritance hceret,  adheres  to  him.  (Hasreditas 
et  hcsres  dicuntur  ab  harendo,  quod  est 
arete  insidendo,  nam  qui  hteres  est,  haret ; 
vel  didtur  ah  hcsrendo,  quia  hcereditas  sibi 
hceret.)  Co.  Litt.  7  b.  This  idea  of  the 
close  connection  between  heir  and  ancestor 
is  carried  still  farther  in  the  following 
maxims: 

H»rea  eat  alier  ipaey  et  Alias  est  pars  pa- 
tris.  An  heir  is  another  self,  and  a  son  is 
part  of  the  father.  3  (7o.  12  h,Jffarbert's 
case. 

H»res  est  eadeai  penaaa  caai  aa  teeessare. 
An  heir  is  the  same  person  with  his  ances- 
tor.    Co.  Litt.  22.     Branch's  Princ. 

Hwres  est  pars  aatecessaris.  An  heir  is 
a  part  of  the  ancestor.  Id.  ibid.  So  said, 
because  the  ancestor,  during  his  life,  bears 
in  his  body  (in  judgment  of  law)  all  his 
heirs.     Id.  ibid. 

HiERES.  Lat.  In  feudal  law.  An 
heir.  Nomen  hseredis,  in  prima  investitura 
expressum,  tantum  ad  descendentes  ex  cor* 
pore  primi  vasalli  extenditur  ;  et  non  ad 
collaterales,  nisi  ex  corpore  primi  vasalli 
sive  stipitis  descendant.  The  name  of  heir, 
expressed  in  the  first  investiture,  extends 
only  to  the  descendants  of  the  body  of  the 
first  feudatory ;  and  not  to  collaterals,  un- 
less they  descend  from  the  body  of  the 
first  feudatory,  or  stock  (of  descent.) 
Craig  Jus.  Feud.  lib.  1,  tit.  9,  §  36.  2 
Bl.  Com.  221.  Hence  an  heir  is  said  pro- 
perly to  mean  a  son.  Calv.  Lex.  Jur.  Id. 
de  Verb.  Feudal. 

ILERES,  (more   commonly  HERES.) 
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Lat.  In  the  civil  law.  An  heir;  one  who 
succeeds  to  the  whole  right  or  estate  of  the 
testator  ;  (successor  in  unwersum  jus  quod 
drfjmctus  habuit.)  Hsinecc.  Elem,  Ju/r. 
Civ.  lib.  2,  tit.  14.  Calv.  Lex.  Jur.  Dig. 
60.  16.  24.  Id.  50.  17,  62.  Heredis  op- 
pellatio  non  solum  ad  prozimom  heredem, 
sed  et  ad  ulteriores  refertur  ;  nam  et  here- 
dis heres,  ei  deincq>s,  heredia  appeUaiione 
eontinetur.  The  appellation  of  heir  be- 
longs not  only  to  the  next  heir,  but  to  more 
remote  persons  also ;  for  the  heir  of  an 
heir,  and  so  on  in  succesaion,  is  included  in 
the  term  heir.    Dig.  50. 16.  65. 

The  term  hcsres  or  Iieres  in  the  civil  law, 
scarcely  corresponds  with  the  "heir"  oi 
the  common  law,  or  rather  it  is  used  in 
senses  which  do  not  at  all  belong  to  the 
latter  word.  Thus,  in  the  civil  law  a  per- 
son was  said  to  be  appointed,  instituted 
{instituttu)  or  made  {/actus)  an  hares  by 
another.  Inst.  2.  14.  But  the  maxim  of 
the  common  law  has  always  been  that  no 
man  can  make  an  heir.  Mwred—a  !»•«• 
tmmitf  MMi  kMH«.  The  term  hceres  had,  in 
some  of  its  applications,  nearly  or  quite  the 
sense  of  the  modern  "devisee/^  and  in 
others  that  of  " executor"  or  "  trustee." 
Thus,  it  was  an  essential  formality  in  ma- 
king a  testament,  that  some  person  should 
be  appointed  heir,  (hceres,)  to  whose  faith 
it  should  be  committed  that  he  should  con- 
vey the  inheritance  to  another  person ;  (ut 
cdiquis  hseres  instituatur^  ejusquejidei  com- 
mittatur  ut  earn  hareditatem  alio  restituat) 
Inst.  2.  23.  2. 

HiERES  ASTRARIU8.  In  old  Eng- 
lish law.  An  heir  in  actual  possession. 
See  Astrarius. 

H^RES  DE  FACTO.  L.  Lat.  In 
old  English  law.  Heir  from  fact ;  that  is, 
from  the  deed  or  act  of  his  ancestor,  with- 
out, or  against  right  Applied  to  an  heir 
whose  title  originated  in  the  wrongful  act, 
such  as  the  disseisin,  of  his  ancestor. 
Bract,  fol.  172.  An  heir  in  fact,  as  dis- 
tinguished from  an  heir  dejure^  or  by  law. 
See  De  facto. 

HJERES  EX  ASSE.  Lat.  In  the 
civil  law.  An  heir  to  the  whole  estate ;  a 
sole  heir.    Inst.  2.  23.  9.     See  As. 

HiERES  EXTRANEUS.  Lat.  In  the 
civil  law.  A  strange  or  foreign  heir ;  one 
who  was  not  subject  to  the  power  of  the 
testator,  or  person  who  made  him  heir. 
InsL  2.  19.  8.     Qui  testatoris  juvi  sulfeeH 


non  sunt,  eztranei  haeredes   appdUmtur. 
Id.  ibid. 

ELERES  FACTUS.  Lat.  In  the  civil 
law.  An  heir  made  by  will ;  a  testamen- 
tary heir;  the  person  created  universal 
successor  by  will.  Story's  Conflict  ofLoMS, 
§  507.  3  Bl.  Com.  224.  Otherwise  called 
hasres  ex  testamento,  and  hceres  instiiutuM. 
Inst.  2.  9.  7.     Id.  2.  14. 

Applied  by  Blackstone  to  an  heir  to  the 
crown,  where  the  inheritance  is  under  a 
particular  settlement.     1  Bl.  Com.  196. 

RjERES  FIDUCIARIUS.  Lat.  In 
the  civil  law.  A  fiduciary  heir,  or  heir  in 
trust ;  a  person  constituted  heir  to  an  es- 
tate by  will,  in  tmst  for  the  benefit  of  an- 
other who  was  called  fidei  commissarius, 
(q.  V.)  Inst.  2.  23.  1,  2.  Corresponding 
nearly  to  the  trustee  of  the  English  law. 
CraWs  Hist.  Eng.  Law,  391. 

HJSRES  FIDEICOMMISSARIUS. 
Lat.  In  the  civil  law.  The  person  for 
whose  benefit  an  estate  was  given  to  an- 
other (termed  hceres  Jiduciarius,  q.  v.)  by 
will.  Inst.  2.  23.  6,  7,  9.  Answering 
nearly  to  the  cestui  que  trust  of  the  English 
law.  Cooper's  Just.  Inst.  Notes,  ibid. 
Crabb's  Hist.  391,  note. 

H^RES  LEGITIMUS.  Lat.  A  law- 
ful heir.  WSbmrmm  leffitimaa  est  ««•■»  anp- 
Urn  ««aiMMtraBt.  He  is  a  lawful  heir 
whom  marriage  points  out  as  such ;  who 
is  bom  in  wedlock.  Co.  Litt.  7  b.  Bract. 
fol.  88. 

H-fflRES  NATUS.  Lat  In  th*  civil 
law.  An  heir  bom ;  one  bora  heir,  as  dis- 
tinguished from  one  made  heir,  (hcsres /ac- 
tus, (q.  V.)  an  heir  at  law,  or  by  intestacy, 
(ab  intestato)  ;  the  next  of  kin  by  blood,  in 
cases  of  intestacy.  Story's  Conflict  o/ 
Laws,  §  507.     3  Bl.  Com.  224. 

H^RES  NECESSARIUS.  Lat.  In 
the  civil  law.  A  necessary  heir;  a  slave 
made  an  heir  was  so  called  because  on  the 
death  of  the  testator,  whether  he  would  or 
not,  he  became  instantly  free  and  a  neces- 
sary heir.  Inst.  2.  19.  1.  See  Hcsredes 
necessarii. 

H^RES  SUUS.  Lat.  In  the  civil 
law.  A  proper  heir ;  literally,  one's  own 
heir.  A  term  applied  to  the  children  and 
grand-children  of  a  deceased  person.  InsL 
3. 1«  4,  5..    See  Haredes  sui. 

IL£R£TAR£.    L.Lat    InoldEngliab 
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kw.  To  give  a  right  of  inheritanee,  or 
make  the  donation  hereditaiy  to  the  gran- 
tee and  his  heirs.  CowdL  Histor,  MUm- 
9i$,  c.  41,  cited  ibid. 

HAFNE  COURTS.  [hafne,  Dan.  a 
haven,  or  port.]  In  old  English  law.  Ha- 
ven courts,  {curia  partiUs  ;)  courts  anciently 
held  in  certam  ports  of  England.  Lit.  Pat. 
Hie.  Due.  Gloc.  Admit.  Angl.  6  £dw.  IV. 
Spdman. 

HAG  A.  L.  Lat.  [from  Sax.  h<»gh  and 
haghj  an  enclosure,  or  hedge.]  In  old 
English  law.  A  house.  Badulphus  tenet 
unam  hagam  de  xii  denar' :  Wtllielmus  v 
hagas  d$  v  sol.  Nigel  v  hagas  qyuefadunt 
servitium :  Ralph  holds  one  house  of  twelve 
pence ;  William  five  houses  of  five  shillings ; 
Nigel  five  houses  which  do  service. 
Domesd.  titt.  Sussex,  Terra  Rogerii,  nu.  11. 
Spelman.  Defined  hy  an  anonymous  au- 
thor to  be  a  house  toith  shops,  {domus  cum 
shopis.)  Spelman.  A  house  m  a  city  or 
borough.  Co.  Litt.  5  h,  66  b.  Cowell. 
Cum  navem  pr<xfata  civitcUie  habiiaeulis 
qua!  patria  lingua  hagan  appellari  solent. 
With  nine  small  dwelhngs  of  the  said  city 
which  in  the  native  language  are  called 
hagan.  Chart.  Ethdred.  Regis,  in  aucU  Mat, 
Par.  fol.  240.     BhwnU 

A  hedge.  Fossato  et  haga;  with  a 
ditch  and  hedge.     2  Mon.  AngL  273. 

A  military  enclosure ;  {sepimentum  mili- 
kure.)     Spelman. 

HAIA,  iTayo.  L.  Lat.  [from  Fr.  Aom, 
haye.l  In  old  English  law.  A  hedge,  or 
enclosure.  Inclusum  fossato,  hay  a  vel  pa- 
laHo ;  inclosed  with  a  ditch,  hedge  at  pa- 
fing.  Bra^.  fol.  97  b.  Parvo  fossato  et 
hassa  haia  includere;  to  enclose  with  a 
small  ditch  and  low  hedge.  Beg.  Orig. 
HI  b.    8  Co.  138  a. 

A  park,  or  enclosed  ground.  Spelpum. 
Bee  May. 

HAIE,  ^ay«.  L.Fr.  A  hedge.  ITel- 
ham, 

HAIEBOTE.  Fr.  <fe  Sax.  [from  Fr. 
hage,  a  hedge,  and  Sax.  bote,  an  allowance.] 
In  old  English  law.  A  permission  or  lib- 
ertv  to  take  thorns,  <Si;c.,  to  make  or  repair 
hedges.     Blount.    See  Hayhote. 

HALF  BLOOD.  [L.  Fr.  demy-sangue, 
demy-sanke.]  In  the  law  of  descent.  The 
blood  of  <Hie  parent  only;  blood  on  the 
father's  or  mother's  side  only.*  A  term 
applied  to  collateral  relations  when  de- 
scended from  a  single  person  who  is  the 


only  ancestor  common  to  them  both.  Thus, 
brothers  and  sisters  are  of  the  half  blood 
when  they  are  bom  of  the  same  father,  but 
different  mothers,  and  vice  versa.  1  Bl. 
Com.  194.  2  Id.  227.  1  Steph,  Cam,  886. 
2  Kent^s  Com.  423^428.  4  Id.  403,  406, 
notes.  Persons  so  related  are  called  in 
the  civil  law  unilaterales,  ex  uno  latere 
juncti,  (related  on  one  side,)  ex  uno  parente 
conjunetif  (related  by  one  parent  only.) 
N&v.  118,  c.  2,  3.  Big.  88.  10.  10,  13. 
1  Mackeld.  Civ,  Law,  140,  §  132. 

HALF  DEFENCE.  In  pleading.  The 
technical  name  of  the  common  clause  at 
the  commencement  of  a  defendant's  plea, 

— **  And  the  said  defendant,  by ,  his 

attorney,  comes  and  defends  the  wrong,  (or 
force,)  and  ir^ury,  when,  &c."  Called  half 
defence  from  its  abbreviated  form.  See 
Defense,  Full  defenee. 

HALFKINEG,  Healfkanmg.  Sax.  In 
Saxon  law.  Half-king,  {semi-rex.)  A  title 
given  to  the  alderman  of  all  England. 
CrahVs  Mist.  28.     Spelman. 

HALF  PROOF.  [Lat.  semi-plena  pro- 
bation In  the  civil  law.  Proof  by  one 
witness,  or  a  private  instrument.  Hallifax 
Anfil.  h.  8,  ch.  9,  nam.  25.    3  Bl  Com.  370. 

HALF  SEAL,  In  English  law.  A 
seal  used  in  chancery  for  the  sealing  of 
commissions  to  delegates  appointed  upon 
any  appeal  in  eeolesiastieal  or  marine 
causes.     Stat.  8  FUfi.  c.  5.     Oowell. 

HALF  TONGUE.  [L.  Lat.  medUtas 
lingua.]  A  term  anoi^itly  applied  to  a 
jury,  one  half  of  which  consisted  of  deni- 
zens or  natives,  and  the  other  half  of  aliens. 
See  De  medietate  lingua,  Medietas  lingua. 

HALF  YEAR.  [L.  Lat.  tempus  so- 
mestre.]  In  legal  computation.  The  pe- 
riod of  one  hundred  and  eighty-two  days  ; 
the  odd  hours  being  rejected.  Co.  JUtt. 
135  b.  Cro.  Jac.  166.  Yelv.  100.  1 
Steph.  Com.  265.  2  Crabb*s  Real  Prop. 
423,  8  1577.  1  2f.  Y.  Rev.  St.  [606] 
615,  §  3. 

HALIGEMOT,  HalimoU,  Halmot.  Sax. 
[from  heal,  a  hall,  and  gemot,  or  mot,  a 
meeting.]  In  Saxon  law.  The  meeting 
of  a  hall,  (eanventus  aula,)  that  is,  a  lord's 
court ;  a  court  of  a  manor,  or  court  baron. 
LL.  Hen.  I.  c.  10.  Spelman.  So  called 
from  the  hall,  where  the  tenants  or  free- 
men met,  and  justice  was  administered, 
CraJWs  ffist.  Eng.  Jiaw^  26, 
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HALIMOT,  Halimote,  ffalmot,  Hal- 
mote.  Sax.  [See  HaligemoL^  In  old  Eng- 
lish law.  A  meeting  of  citizens  in  tbeir 
public  hall ;  otherwise  called  folcmot. 
Spelman,  CowelL  Blount,  In  London, 
every  company  had  a  hall  wherein  they 
kept  their  courts.  4  Inst,  249.  See  Ha- 
ligemot,  Halymot. 

HALL.  [Sax.  heal ;  L.  Lat.  aula^  hol- 
la.'] In  old  English  law.  A  chief  man- 
sion house  or  habitation.  See  Halla, 
The  place  where  a  lord's  court  was  held. 
See  Haltgemot,  A  king's  palace,  where 
his  court  was  held.     See  Aula. 

HALLA.  L.  Lat.  In  old  English  law. 
A  hall  or  mansion  house.  In  Neu>cerct 
hundred  ipse  Hugo  tenet  unam  terram  guam 
Azor  Rot  tenuit  de  R,  E,  sine  halla.  In 
Newkirk  hundred  the  said  Hu^h  holds  one 
piece  of  land  which  Azor  Rot  held  of  king 
Edward,  without  a  hall,  or  house. 
Domesd.  titt.  Chent,  Terra  Hug.  de  Mount- 
fort.     Blount, 

HALLAGE.  In  old  English  law.  A 
fee  or  toll  due  for  goods  or  merchandize 
vended  in  a  hall.    Jacob. 

A  toll  due  to  the  lord  of  a  fair  or  mar- 
ket, for  such  commodities  as  were  vended 
in  the  common  hall  of  the  place.  Cowell. 
Blount. 

HALMETUS.  L.  Lat  A  halmote,  or 
halimoty  (q.  v.)  CoweU.  Properly  hali- 
motus.     Spelman,  voc.  Haligemot. 

HALMOTE,  Halmot,  Hallmote.  See 
Haligemot,  Halimot. 

HALSFANG.    See  Healsfang. 

HALT.  L.  Fr.  High.  Kelham.  See 
Hault. 

HALYMOTE,  Halimot,  Haligemot. 
Sax.  [from  halg,  holy,  and  mot,  or  gemote 
a  meeting.]  In  old  English  law.  A  holy 
or  ecclesiastical  court;  otherwise  called 
circgemot,  and  chirgemot,  (qq.  v.)  Spel- 
man.     4  Inst.  3*21. 

HALYWERCFOLK.  Sax.  In  old 
English  law.  People  who  held  land  for 
the  service  of  repairing  or  defending  a 
a  church  or  sepulchre  ;  for  which  pious  la- 
bours they  were  excused  from  feudal  and 
military  services.  Particularly  applied  to 
tenants  in  the  province  of  Durham.  Hist. 
Dunelm.  apud  Wharton.  Cowell.  Ra- 
nulphus,  Dei  gratia  Dunelmensis  EpiaQO- 


pus,  omnibus  hominibus  suis,  I^ancis  et 
Anglis,  de  Haliwercfolk,  scUutem.  Ra- 
nulph,  by  the  grace  of  God,  bishop  of  Dur- 
ham, to  all  his  men,  French  and  English,  of 
hcUiwercfolk,  greeting.  1  Hon.  Angl. 
512  b.     BUmnt. 

HAM.  Sax.  In  Saxon  and  old  Eng- 
lish law.  A  house  or  dwelling ;  a  home. 
^t  ham  ;  at  home.  LL.  Inm,  c.  5.  Spel- 
man  supposes  the  radical  meaning  to  be 
an  enclosure  or  circuit,  something  that 
goes  around.  Hence  the  hem  of  a  gar- 
ment. 

A  collection  of  houses;  a  village  or 
town.  Hence  the  names  of  many  places 
in  England  ending  with  ham,  as  Notting- 
ham, Buckingham,  <&c.     Spelman. 

A  piece  of  land ;  a  home  close,  or  little 
meadow ;  a  narrow  skirt,  hem,  or  edge  of 
meadow.     See  Hama,  Hamma. 

HAMA.  L.  Lat.  In  old  English  law. 
A  hook ;  an  engine  with  which  a  house  on 
fire  is  gulled  down.     Ydv.  60. 

A  piece  of  land.     See  Hamma. 

HAMALLARE.  L.  Lat.  [from  mah 
lum,  a  court.]  In  old  European  law.  To 
summon  to  court,  {ad  mallum,  seu  in  jus 
vocare  ;)  to  go  to  law  with ;  to  sue  or  im- 
plead. Marculf.  lib.  1,  form.  36.  Spel* 
man.     See  Admallare. 

HAMALLUS.  L.  Lat.  [from  mallum, 
a  court.]  In  old  European  law.  One  who 
was  summoned  to  court,  {in  mallum  voca- 
tus.)    L.  Salic,  tit.  49.     Spelman. 

HAMBELETTUM.  L.  Lat.  In  old 
English  law.    A  hamlet    Bract,  fol.  37  b. 

HAMBLING.  In  the  forest  law.  The 
boxing  or  hocksmewing  of  dogs ;  an  old 
mode  of  laming  or  disabung  dogs.  Termes 
dela  ley. 

HAMEL,  HameU,  Hamelle.  L.  Fr. 
A  hamlet  Thel.  Dig.  lib.  11,  c.  16. 
Kelham,  Used  also  as  an  English  word. 
Spelman.     Cowell. 

HAMELETA,  Hamelecta.  In  old  Eng- 
lish law.     A  hamlet    See  Hamleta. 

H  AMELLUS.  L.  Lat  In  old  records. 
A  hamel,  or  hamlet     CowelL 

HAMESECKEN,  Hamesucken,  Haim- 
sucken.  In  Scotch  law.  The  violent  en- 
tering into  a  man's  house  without  license  or 
Against  the  peace,  and  the  seeking  and  as- 
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•aulting  him  there.  Skene  de  Verb.  Sigtdf, 
2  Forbes'  Inst.  189.  The  same  with  ham- 
eocen^  hameoken,  or  hamsocne,  (qq.  v.^ 

The  crime  of  housebreaking  or  burglary. 
4  BL  Com,  223. 

HAMFARE.  Sax.  [from  Aam,  a  house.] 
In  Saxon  law.  An  assault  made  in  a 
house ;  a  breach  of  the  peace  in  a  private 
house.  Gloss,  in  X.  Scriptores.  Banulf, 
Cestrens.  lib.  1,  c.  50.  Spelman.  Blount 
The  same  with  hajnsockne,  (q.  y.) 

KAULET,  BTamel,  Rampsel.  Sax.  [di- 
min.  of  ham,  a  town  or  vill ;  or  from  ham, 
and  let,  or  lit,  a  member  or  part ;  L.  Lat. 
hamkta,'  hameleta,]  A  little  village,  or 
vill,  (villula ;)  or  rather  a  part  or  mem- 
ber of  a  vill,  or  town  ;  a  part  less  than  half. 
Spelman,  An  appendage  to  a  town.  1 
BL  Com.  115.  Supposed  hy  Spelman  to 
have  consisted  of  less  than  five  freemen  or 
frankpledges.     See   Vill,  Demivill. 

From  the  L.  Lat.  forms,  hanibelettum  and 
hamelecta,  this  word  seems  to  have  once 
been  written  or  pronounced  hamblet  and 
hamUct, 

H  AMLETA,  HamUtta.  L.  Lat.  A  ham- 
let.    Spelman. 

HAMMA,  HAMA.  L.  Lat.  [from  Sax. 
ham,  a  home  or  house.]  In  old  records. 
A  home  close  ;  a  small  croft ;  a  little  mea- 
dow, or  ham.  Quoddam  pratunculum 
quod  vocatur  hamma.  Kennetfs  Paroch. 
Ant.  135. 

A  narrow  skirt,  hem,  or  edge  of  meadow 
or  grass,  in  a  common  field.  Id.  572. 
CowelL 

HAMPSEL.  A  hamlet.  Spelman,  yoe, 
Hamel,     Cowell,  voc.  Hamlet, 

An  old  house,  or  decayed  cottage. 
KiUhin.  fol.  103.     CowelL 

HAMSOCA.  L.Lat.  In  Saxon  law. 
Hamsoken,  or  hamsocne.  The  privilege  or 
liberty  of  a  man's  own  house  ;  a  breach  of 
such  privilege  by  a  violent  entry.  LL, 
Edmund,  c.  6. 

A  fine  for  such  entry  ;  an  immunity  from 
such  fine.     Spelman,    See  Hamsocne. 

HAMSOCNE,  Hamsokne,  Hamsockne, 
Hamsoken,  Hamsockene,  Homesoken.    Sax. 

(from  ham,  a  house,  and  socne,  a  liberty  : 
J.  Lat.  hamsoca,  hamsocna.']  In  Saxon 
law.  The  liberty,  "privilege,  or  immunity  of 
a  man's  house.  Spelman,  voc.  Hamsoca, 
The  right  to  its  exclusive  enjoyment,  undis- 
turbed by  the  entry  or  act  of  another.* 


A  breach  of  the  immunity  of  a  man's 
house  by  entering  it  against  his  will ;  the 
violent  entry  of  a  house,  {invasio  mansio- 
nis.)  LL,  Canuti,  c.  39.  Spelman.  Ham- 
sokne, quce  dicitur  invasio  dom-Cis  contra 
pacem  domini  regis :  Hamsokne,  which  is 
called  the  forcible  entry  of  a  house  against 
the  king's  peace.  Bract,  fol.  144  b.  The 
ofience  of  burglary.  4  Bl,  Com.  22Z, 
See  Ham£secken, 

An  assault  made  in  a  house,  (instUtus 
/actus  in  domo ;)  the  same  with  ham/are, 
(q.  V.)  Ranulf,  Cestrens,  lib.  1,  c.  50. 
Spelman. 

A  franchise  or  privilege  granted  to  lords 
of  manors,  to  hold  pleas  and  take  cogni- 
zance of  the  offence  of  entering  a  house 
against  the  will  of  the  occupant,  and  of 
imposing  and  exacting  fines  therefor.  Spel- 
man, voc.  Hamsoca.    Blount, 

A  fine  or  amercement  imposed  for  enter- 
ing a  house  forcibly  and  without  permis- 
sion, and  against  the  peace ;  an  immunity 
or  acquittance  from  such  fine ;  {quietantia 
misericordia  intrationis  in  cUienam  domum 
vi  et  injuste,)  Fleta,  lib.  1,  c.  47.  Bastal, 
apud  Spelman,  voc.  Hamsoca, 

HAMSOKEN,  Hamsokne,  See  Ham- 
socne. 

HANAP.  L.Fr.  A  cup.  j&t«.  sect.  344. 
A  hamper.     Kelham. 

RAlilAFER,Hanper,  Hamper,  [L-Lat. 
hanaperium.]  In  old  English  practice.  A 
bag  or  basket  of  larger  size,  {fiscus  vel 
sporta  grandior,)  in  the  English  chancery^ 
in  which  the  fees  arising  from  the  sealing 
of  writs,  charters,  <fec.,  were  anciently  kept. 
Spelman^  voc.  Hanaperium.  Gilbert's  For. 
Bom,  16.  The^cu^,  or  exchequer  of  the 
chancery.     Stat.  10  Bic,  II.  c.  I. 

HANAPER  OFFICE.  An  office  on 
the  common  law  side  of  the  English  court 
of  chancery,  in  which  the  writs  relating  to 
the  business  of  the  subject,  and  the  returns 
to  them,  were  anciently  kept.  3  Bl,  Com. 
48, 49.  So  called,  according  to  Blackstone, 
because  these  writs  were,  according  to  the 
simplicity  of  the  times,  originally  kept  in  a 
hamper,  in  hanaperio.  Id.  ibid.  But  the 
hamper  or  basket,  as  Spelman  has  shown, 
was  for  keeping  the  fees  or  money  of  the 
office,  and  not  for  papers.  Spelman,  voc. 
Hanaperium.  See  5  Co.  43  b,  Bohun's 
case.    See  Hanaper. 

HANAPERIUM.  L.  Lat.  A  hanaper 
or  hamper.    Spelman.    See  Hanaper. 
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HAND.  [Lat.  manus;  Fr.  main,  mayn.] 
In  old  practice.  An  oath ;  so  called  from 
the  use  of  the  hand  in  making  it.  See 
Oath,  ManuB, 

One  who  made  oath,  especially  one  who 
swore  for  another ;  a  compurgator.  Jura- 
bit  duodecima  manu;  he  shall  swear  by 
twelve  hands,  that  is,  he  shall  establish  it 
by  the  oath  of  twelve  men.  Olanv,  Ub.  1, 
c.  9.  H  covint  aver  oue  luy  xi  maynz  de 
jurer  oue  luy  ;  he  must  have  eleven  hands 
to  swear  with  him.  Dyversite  des  Courts, 
fol.  305.     3  £1.  Com.  843,  344. 

The  use  of  the  hand  in  judicial  proceed- 
ings, not  only  for  making  oath,  but  for  the 
purpose  of  identifying  parties,  has  been 
practised  in  English  law  from  the  earliest 
period.  Thus,  in  the  ancient  appeals  of 
felony,  when  the  parties  came  to  make  the 
oath  required  of  them  before  engaging  in  the 
duillum,  or  combat,  they  took  each  other 
by  the  hand,  and  first  the  appellee  or  ac- 
cused swore  thus;  ','Hear  this,  O  man 
whom  I  hold  by  the  hand,  ( Ceo  oyes,  vous 
home  qui  jeo  teiyne  par  la  mayn,  or  IToc 
audis,  homo  quern  per  manum  teneo  ;)  who 
makest  thyself  to  be  called  A.  by  the  name 
of  baptism,  that  I  did  not  slay  thy  father 
or  brother,  &c.  So  help  me  God  and  these 
holy  things."  And  then  the  appellor  or 
accuser  swore :  "  Hear  this,  O  roan  whom 
I  hold  by  the  hand,  who  makest  thyself  to 
be  called  B.  by  the  name  of  baptism,  that 
thou  art  perjured,  and  therefore  perjured, 
because,  <fec.  So  help  me  God,  <&c." 
Bract,  fol.  141  b.  Britt.  c.  22.  A  priso- 
ner brought  to  the  bar  of  a  court  for  ar- 
raignment is  still  required  to  hold  up  his 
hand,  as  one  of  the  formalities  of  that  pro- 
ceeding.    See  Arraignment, 

HANDBOROW.  In  Saxon  law.  A 
hand  pledge ;  a  name  given  to  the  nine 
pledges  in  a  decennary  or  friborg;  the 
tenth  or  chief,  being  called  headborow, 
(q.  y.)  So  called  as  being  an  inferior 
pledge  to  the  chief.     Spelman. 

KAUfDQBlTR,  Hanyrith,  Sax.  [from 
hand  or  ?iond,  and  yrith,  peace.]  In  Saxon 
'  and  old  English  law.  Peace  or  protection 
given  by  the  king  with  his  own  hand. 
Compact,  inter  Alured,  it  Guthrun,  sec.  1. 
LL,  Hen.  I.  c.  13.     Cowell, 

HAND  H ABEND,  JSranrfAaftfttfndf.  Sax. 

{from  hand,  and  hcebbend,  having;  q.  d. 
laving  in  hand.]  In  Saxon  law.  A  thief 
caught  with  the  thing  stolen  in  his  hand, 
or  possession.  LL,  Hen,  I.  c.  59.  Bract, 
fol.  150  b,  154  b.    Answering  to  the  fur 


Tfiamfeetta,  (q.  v.)  of  the  civil  law.  CaUed 
hcebbendre  handa,  in  an  old  record  cited  by 
Blount.  Condi,  Beryhamsted,  A.  D.  697. 
Written  by  Bracton,  hond  haJbend,  (q.  v.) 

HANDSALE.  In  Gothic  law.  A  sale 
made  or  confirmed  by  the  ceremony  of  the 
parties  shaking  hands,  called  venditw  per 
mutuam  m^nuum  complexionem,  Stiem' 
hook,  de  Jur.  Goth,  lib.  2,  c.  5.  This  was 
anciently  held  necessary,  among  all  the 
northern  nations,  to  bind  the  bargain,  and 
the  custom  is  still  retained  in  some  verbal 
contracts.     2  BL  Com.  448. 

The  price  or  earnest  given  immediately 
after  the  shaking  of  hands,  or  instead 
thereof.     Id.  ibid. 

HANGING.  [Lat.  pendente.]  Pend- 
ing; during  the  pendency.  "If  the  ten- 
ant alien,  hanging  the  praecipe."  Co.  Litt. 
266  a. 

HANGING.  [Lat.  suspensio  per  col- 
lum,^  In  criminal  law.  Suspension  by 
the  neck ;  the  mode  of  capital  punishment 
used  in  England  from  time  immemorial, 
and  universally  adopted  in  the  United 
States.     4  BL  Com.  403. 

HANGWITE,  Hangwit.  Sax.  [from 
hangian,  to  hang,  and  wite,  a  fine  or  pen- 
alty.] In  Saxon  law.  A  fine  for  hanging 
a  thief  without  judgment,  or  legal  trial, 
{prceter  juris  exigentiam,)  or  for  his  escape; 
an  immunity  or  acquittance  from  such  fine 
or  liability.  Spelman,  Cowell.  In 
Domesday  it  is  written  hangwitha. 

HANSA.  L.  Lat.  In  old  records.  A 
hanse,  or  commercial  confederacy.  Carta 
Hen,  VII.  apud  Blount,    See  Hanse. 

HANSE.  Goth.  A  society  of  mer- 
chants combined  together  for  the  good 
usage  and  safe  passage  of  merchandise 
from  kingdom  to  kingdom.  Cowell,  A 
commercial  confederacy.*  Spelman  thinks 
this  word  was  originally  hause,  (with  u  for 
n,)  or  ause. 

HANSE  TOWNS.  Certain  commercial 
cities  in  Germany,  which  associated  for  the 
protection  of  commerce  towards  the  close 
of  the  twelfth  century;  at  the  head  of 
which  were  the  cities  of  Lubec,  Hamburg, 
and  Bremen.  The  league  formed  between 
them  was  called  the  Hanseatic  league,  the 
most  powerful  commercial  confederacy 
known  in  history.  1  jRobertson^s  Charles 
y.  63,  and  Appendix,  Note  xxx.  3  Rentes 
Com.  14.    The  code  of  maritime  law  known 
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a»  the  Laws  of  the  Hanse  Towns,  or  Jub 
Mams$aticum  Mariiimumf  was  established 
by  this  confederacy.     Id.  14,  15. 

HANTELOD.  Germ.  [from  kant, 
hand,  and  lod,  or  load,  laid.]  In  old  Euro- 
pean law.  An  arrest,  or  attachment. 
Spelman. 

HAP.  [L.  Fr.  happer,]  To  catch  or 
snatch ;  to  get,  gain  or  obtain ;  to  get  by 
chance.*     VoweTl.     See  Happer, 

HAPPER.  L.  Fr.  To  chance,  happen 
or  fall  out ;  to  hap  ;  to  get  or  obtain ;  to 
get  by  chance.*    Kelham,     L.  Fr,  Dkt, 

HAQUE.  In  old  statutes.  A  hand 
gun,  about  three  quarters  of  a  yard  long. 
Stat.  33  Hen.  VIII.  c.  6.  Stat  2  <k  3 
Edw,  VL  c.  13. 

HARBOUR.  In  maritime  law.  A  shel- 
ter or  safe  station  for  vessels ;  a  haven  or 
port.*  A  space  of  water  so  enclosed  by 
the  land  as  to  be  safe  from  the  perils  of  the 
ocean.  1  Duer  on  Ins.  281.  Any  navi- 
gable water  where  ships  can  ride  in  safety. 
fVebster.  Harbour  and  port  are  very  com- 
monly used  as  synonymous  terms.  1  Duer 
on  Ins.  ub.  sup.  Hubbard,  J.,  9  Met- 
cdlf*s  R.  371,  377.  A  distinction  is  how- 
ever sometimes  made  between  them.  Id, 
ibid.  Strictly,  harbour  seems  to  denote  a 
place  for  the  accommodation  of  vessels ; 
port,  a  place  for  the  reception  and  delivery 
of  cargoes.    See  Port,  Portus. 

To  HARBOUR.  To  shelter  or  secrete ; 
to  receive  and  secrete  a  person,  especially 
a  fugitive  ;  to  receive  and  secrete  illegally, 
or  in  opposition  to  the  claim  of  another.* 
To  receive  clandestinely  and  without  law- 
ful authority,  a  person  for  the  purpose  of 
•o  concealing  him  that  another  having  a 
right  to  the  lawful  custody  of  such  per- 
son shall  be  deprived  of  the  same.  Joou- 
vier.  Woodbury,  J.,  6  Hotoard's  R.  215, 
227. 

HARER,  Harier.  L.  Fr.  To  stir  up  ; 
to  provoke ;  to  importune.     Kelham. 

HARMISCARA.  L.  Lat.  In  old  Eu- 
ropean  law.  A  kind  of  fine.  Spelman, 
voc.  Hamiscara.  Supposed  by  some  to 
be  a  species  of  corporeal  punishment.  Id. 
ibid.  The  etymology  and  meaning  of  this 
word  are  both  very  uncertain. 

HARNASCA.    L.  Lat.     In  old  Euro- 


pean law.    The  defensive  armour  of  a.  mam ; 
harness.     Spelman. 

HARNISCARA.  L.  Lat.  In  old  Eu- 
ropean law.  A  kind  of  fine.  The  awne 
with  harmiscara,  (q.  v.) 

HARO,  HARRON.  Fr.  In  Nomwu^ 
and  early  English  law.  An  outcry,  or  hue 
and  cry  after  felons  and  malefactors.  Co- 
well.  It  seems  to  have  been  equivalent  tQ< 
the  English  "out,"  Thus,  where  the 
chamberlain  of  the  bishop  of  Ely  had  killed 
one  William  de  Holme,  the  sister  of  the 
deceased  followed  the  bishop,  crying  out 
with  a  terrible  clamour,  **  harron  upon 
thee,  Thomas  de  Lylde,  harron,  harron 
upon  thee ;  for  thou  hast  slain  my  brother 
William  de  Holme,  harron  upon  thee,  har- 
ron."  Hist.  Miens,  apud  Wharton,  Angk 
Sacr.  par.  1,  p.  658. 

HARTH,  (or  HEARTH)  PENNY. 

tSax.  heorth  peni.]  In  ancient  English 
%w.  A  tax  or  tribute  of  a  penny  imposed 
upon  every  hearth  or  house;  the  same 
with  Peter-pence,  or  Romescot.     Spelman. 

HASP  A.  L.  Lat.  In  old  Enghah  law. 
The  hasp  of  a  door;  by  which  Uvery  of 
seisin  might  anciently  be  made,  where 
there  was  a  house  on  the  premises.  Fieri 
debet  traditio  per  ostium,  et  per  haspam,  vel 
annulum ;  livery  should  be  made  by  the 
door,  and  by  the  hasp  or  ring,  [that  is,  by 
delivering  these  to  the  party,  in  the  name 
of  the  whole.]     Bract,  fbl.  40,  398. 

In  old  records.  The  hasp  or  clasp  of  a 
book.  Liber  Statut.  Feci.  Paul.  Lond. 
MS.  fol.  29  a.     Cowell. 

HASTA.  Lat.  A  spear;  the  badge  of  a 
sale  by  auction.  Hastw  subjicere  ;  to  put 
under  the  spear;  to  put  up  at  auction. 
Calv,  Lex,  In  modern  phrase,  to  put  un- 
der the  hammer. 

H ASTER.  L.  Fr.  To  haste ;  to  hasiea 
or  despatoh.    Britt.  c.  99. 

HASTIF,  Hastyfs.  L.  Fr.  Hasty ;  in- 
considerate ;  immature.     Britt.  c.  99. 

HAT  MONEY.  [Fr.  chapoti]  In  ma- 
ritime law.  An  allowance  formerly  made 
to  the  master  of  a  vessel  for  the  purchase 
of  winter  clothing,  which,  according  to  Ja- 
cobsen,  was  mentioned  in  almost  all  charter 
parties.  Sea  Laws,  88.  Supposed  to  be 
the  same  with  the  modem  allowance  of 
primage,  Bouvier,  But  see  Molloy  d$ 
Jur.  Mar.  305. 
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HAUBER.  O.  Fr.  [fromTr.  haut, or 
hault,  high,  and  ber,  a  baron.]  A  high 
lord  ;  a  great  baron.     Spelman, 

HAUBERGETTA.  L.  Lat.  Haber- 
jects ;  a  kind  of  cloth  mentioned  in  Magna 
Charta.  Una  [Ht]  latitudo  pannorum 
tinctorum,  russatorum,  ei  hauhergettarum^ 
9e,  ducB  ulnoB  infra  listas.  [There  shall  bel 
one  breadth  of  dyed  cloths,  russets,  and 
hauberjects,  to  wit,  two  ells  within  the 
lists.    Magna  Charta,  9  ffen.  III.  c.  25. 

HAUBERT.  L.  Fr.  A  coat  of  mail. 
Co.  Liu.  108  a.  Spelman.  Servitium 
hauberticum ;  military  service.  Co.  LitL 
uh.  sup.    See  Fief  (ThauherU 

HAULT,  Halt  L.  Fr.  [from  Lat.  aU 
tus,  high.]  Hiffh.  Le  hault  strete  ;  the 
high  street  or  high-way.  Tear  Book,  M. 
19  Ed.  IL  842.  ThtL  Dig.  lib,  10,  c. 
11,  IT  8. 

Forcible  or  efficacious  in  law.  Ci  hault 
harre;  so  high  a  bar.  Stat.  Mod.  Lev. 
Fines. 

HAUR.  In  old  English  law.  Hatred. 
LL.  Will.  I.  c.  10.     Blount. 

HAVEDELOND.  [Sax.  heafodlond^ 
In  old  records.  A  headland.  Paroch. 
Antiq.  637.     Cowell. 

HAW.  [Sax.  hagh;  L.  Lat.  haga, 
q.  v.]  In  old  English  law.  A  house. 
Placit.  temp.  Edw.  I.  <fe  II.  MS.  Cowell. 
Blount. 

A  small  quantity  of  land  lying  near  a 
house.     Cowell.     Blount. 

HAWGH,  Howgh.  In  old  English  law. 
A  valley.     Co.  Lilt.  6  b. 

HAWKERS.  Persons  who  carry  goods 
about  from  place  to  place  for  sale.  A 
term  applied,  from  an  early  period,  to 
those  persons  who  went  about  from  place 
to  place,  buying  and  selling  merchandise 
which  ought  to  be  uttered  in  open  market. 
Stat.  26  Ifen.  VIII. c.  6,  and  33  Jffen.Ylll. 
c.  4.  Supposed  to  be  derived  from  the 
uncertain  wanderings  of  such  persons,  like 
those  who  with  hawks  seek  their  game 
where  they  can  find  it.     Cotoell.     Blount. 

HAY.  [L.  Fr.  haye ;  L.  Lat.  haia, 
haga.]  In  old  English  law.  A  hedge. 
Cowell.     See  ffaia. 

A  piece  of  ground  enclosed  with  a  hedge ; 
an  enclosure  m  forests  and  parks.     Blount, 


HATA.  L.  Lat.  In  old  English  law. 
A  hay ;  an  enclosure,  or  a  piece  oi  ground 
enclosed.     See  Hag. 

A  hedge.    See  Said. 

HAYBOTE,  HeyhoU.  [from  Fr.  haye, 
a  hedge,  and  Sax.  bote,  an  allowance.] 
Hedgebote;  an  allowance  of  wood  to  a 
tenant  for  repairing  his  hedges  or  fences. 
2  Bl.  Com.  36.  See  Hedgebote,  Haiebote, 
Heybote. 

HAYWARD,  Haward,  Heyward. 
[from  Fr.  hay,  a  hedge,  and  ward  or  gard, 
keeping.]  In  English  law.  An  officer 
who  keeps  the  common  herd  or  cattle  of  a 
town ;  so  called,  because  one  part  of  his 
office  is  to  see  that  they  neither  break  nor 
crop  the  hedges  of  inclosed  grounds.  Cow- 
ell. Blount.  Hitch.  46.  See  Heyward. 
A  similar  office  is  retained  in  the  United 
States,  but  the  name  is  generally  corrupted 
to  haward,  as  in  hog-howard. 

HEADBOROUGH.    Sec  Headborow. 

HEADBOROW,  Headborough.  [from 
Sax.  heafod,  head,  and  borgh,  a  pledge.] 
In  Saxon  law.  A  chief  pledge,  {capitalis 
plegius  ;)  the  head  or  principal  man  of  a 
frank  pledge,  decennary  or  tithing ;  called 
also  borowhead,  borw^lder,  borghiealder, 
borsholder,  tithingman.  Spelman.  1  Bl. 
Com.  114.  The  other  nine  pledges  were 
called  handborow,  (q.  v.) 

In  modem  law.  A  constable.  Tennes 
de  la  ley.     Willcock  on  Constables. 

HEADLAND.  [L.  Lat.  eaputium,  che- 
vitia,  caput  terres.]  A  slip  of  unploughed 
land  left  at  the  head  or  end  of  a  ploughed 
field;  otherwise  called  a  butt.  Litt.  JR. 
13.    See  Butts. 

HEADSILVER.    See  Common  fine. 

HEAFOD.    Sax.    Head. 

HEALSFANG,  Halsfang,  Healfang. 
Sax.  [from  hals,  neck,  and  fangen,  to 
grasp:  L.  Lat  collistrigium,  q.  v.]  In 
Saxon  law.  The  pillory ;  an  engine  of 
punishment  by  which  the  neck  of  the  offen- 
der was  enclosed  and  secured  between  two 
boards,  so  that  the  head  could  not  be 
drawn  out.     Spelman.     See  Pillory. 

A  fine  paid  as  a  commutation  for  this 
kinri  of  punishment.  LL.  Canuti  MS.  c. 
64.     LL.  Hen.  I.  c.  12.     Spelman. 

HEAPED  MEASURE.  That  kind  of 
measure  in  which  the  commodities  mea' 
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rared  are  heaped  aboTe  the  top  of  the  Tea- 
sel containing  them.*  By  the  Revised 
Statutes  of  jNew-York,  it  is  provided  that 
all  commodities  sold  bj  heaped  measure 
shall  be  duly  heaped  up  in  the  form  of  a 
cone,  the  outside  of  the  measure  hy  which 
the  same  shall  be  measured,  to  be  the  ex- 
tremity of  the  base  of  such  cone,  and  such 
cone  to  be  as  hiffh  as  the  articles  to  be 
measured  will  a£nit.  1  Rev.  St.  [608j 
618,  §  21.  [16.] 

HEARING.  Inequity  practice.  That 
stage  or  proceeding  in  a  cause  which  cor- 
responds to  the  trial  of  a  cause  at  law ; 
the  hearing  of  the  arguments  of  the  coun  - 
sel  for  the  parties  upon  the  pleadings,  or 
pleadings  and  proofs.  2  DanielVe  Chanc, 
Praet.  1176,  (Perkins'  ed.)  1  Barbour' e 
Chane.  Pr.  816. 

HEARSAY  EVIDENCE.  Evidence 
of  what  others  have  been  heard  to  eat/; 
testimony  from  the  relation  of  third  per- 
sons ;  second-hand,  as  distinguished  from 
orijnnal  evidence.*     1  GreerU.  JSvid,  §  98. 

The  term  heareay  evidence  is used  with 
reference  both  to  that  which  is  written, 
and  to  that  which  is  spoken.  But  in  its 
le^  sense,  it  is  confined  to  that  kind  of 
evidence  which  does  not  derive  its  effect 
solely  from  the  credit  to  be  attached  to  the 
witness  himself,  but  rests  also,  in  part,  on 
the  veracity  and  competency  of  some  other 
person  from  whom  the  witness  may  have 
received  his  information.  1  Phillippe  on 
JSv.  185. 

HEARTH  MONEY.  A  tax  of  two 
shillings  upon  every  hearth  in  England, 
granted  to  the  king  by  statutes  13  &  14 
Car.  II.  c.  10.  Abolished  by  statute  1  W. 
A  M.  St.  1,  c.  10.  1  BL  Com.  S24,  125. 
See  Chimney  Money,  Fuage, 

• 

H'EAS.  The  abbreviated  form  of  wri- 
ting habeae,  in  the  old  court  hand,  in  the 
court  of  king's  bench.     Toume.  PI.  1 66. 

HEBBERM  AN.  A  kind  of  poacher,  or 
unlawful  catcher  offish  on  the  river  Thames. 
So  called  because  they  commonly  fished  at 
ebbing  water.     Cotoell.    Blount. 

HEBBERTHEF.  In  Saxon  law.  The 
privilege  of  having  the  goods  of  a  thief  and 
the  trial  of  him,  within  a  certain  liberty. 
Cart.  S.  Edmundi  MS.  fol.  163.     Cowell 

HEBDOMAD  A.    Lat.     Ffrom  Gr.  'e|?- 
^o/iaff.]    A  week ;  a  space  of  seven  days. 
Hebdomadiue;  a  week's-man;  thecanon 


or  prebendary  in  a  cathedral  church,  who 
had  the  peculiar  care  of  the  choir,  and  the 
offices  of  it  for  his  own  week.     Cowell. 

HEDA.  L.  Lat.  In  old  English  law. 
A  port  or  haven.     Domesday,     Spelman. 

A  hithe,  wharf  or  landing  place.  Id. 
Cartular,  Abbatim  de  Badinges,  MS.  fol.  5. 
Cowell. 

HEDAGIUM.  L.  Lat.  [from  heda, 
q.  v.]  In  old  records.  A  toll  or  custom 
paid  at  a  hithe,  or  wharf  for  landing  goods. 
Cartular.  Abbatia  de  Eadingee,  MS.  fol.  7. 
Cowell. 

HED GE-BOTE.  An  allowance  of  wood 
for  repairing  hedges  or  fences,  which  a 
tenant  or  lessee  has  a  right  to  take  off  the 
land  let  or  demised  to  him.  2  Bl.  Com, 
35.  C&Wed  fence-bote,  in  Livingston  v.  Ten 
Broeck,  16  Johns.  B.  15. 

HEIER.     Sax.    An  heir.     Spelman. 

HEIMENIUM.  L.  Lat.  A  hayment, 
or  hedge  fence.     Blount. 

HEINFAR,  Heinfare,  Hainfar.  Sax. 
[from  hein,  or  hine,  a  servant,  and  far,  or 
fare,  a  journey  or  passage.]  In  Saxon 
law.  The  departure,  flight,  escape  or  loss 
of  a  servant.     Spelman. 

A  fine  paid  for  killmg  a  man.  Domes- 
day.     Spelman. 

The  right  of  taking  cognizance  of  such 
an  offence.     Id.  ibid. 

HEIR.  [Sax.  heier  ;  L.  Fr.  heire  ;  Lat. 
hares.'\  One  who,  upon  the  death  of  an- 
other, acquires  or  succeeds  to  his  estate  by 
right  of  blood,  and  by  operation  of  law.* 
The  person  who  takes  an  estate  in  lands  or 
tenements  by  descent  from  another,  as  dis- 
tinguished from  an  aliens,  who  takes  by 
deed,  and  a  devisee,  who  takes  by  will.* 
He  upon  whom  the  law  casts  his  ancestor's 
estate  immediately  on  the  death  of  the  an- 
cestor.* 2  Bl.  Com.  201.  He  to  whom 
lands,  tenements  or  hereditaments,  by  the 
act  of  God  and  right  of  blood  do  descend, 
of  some  estate  of  inheritance.    Co.  Litt.  7  b. 

Heir  apparent.  An  heir  whose  right 
of  inheritance  is  indefeasible,  provided  he 
outlive  the  ancestor;  as  in  England  the 
eldest  son,  or  his  issue,  who  must,  by  the 
course  of  the  common  law,  be  heir  to  the 
father  whenever  he  happens  to  die.  2  Bl, 
Com.  208.     1  Steph.  Com.  358. 

Heir  PRSSUMPrrvE.    The  person  who,  if 
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tlie  ancestor  should  die  immediately  would, 
in  the  present  circumstances  of  things,  be 
his  heir;  but  whose  right  of  inheritance 
may  be  defeated  by  the  contingency  of 
some  nearer  heir  being  bom ;  as  a  brother 
or  nephew,  whose  presumptiye  succession 
may  be  destroyed  by  the  birth  of  a  child. 
2  Bl  Com,  208.     1  Steph.  Com.  368. 

Heir  at  law,  or  Heir  general.  He 
who,  after  his  ancestor's  death  has  a  right 
to  ^1  his  lands,  tenements,  and  heredita- 
ments. WTiishato,  One  to  whom  the  law 
gives  the'  inheritance,  on  account  of  his 
proximity  of  blood.  1  Forbes^  Inst,  part 
3,  p.  70. 

Heir  special.  In  English  law.  The 
issue  in  tail,  who  claims  per  formam  doni  ; 
by  the  form  of  the  gift. 

Heir  bt  custom.  In  English  law.  One 
whose  right  of  inheritance  depends  upon  a 
particular  and  local  custom,  such  as  gaveU 
kind,  or  borough  english.     Co.  Litt,  140. 

Heir  bt  devise.  One  to  whom  lands 
are  devised  by  will;  a  devisee  of  lands. 
Answering  to  the  haret  foetus,  (q.  v.)  of 
the  civil  law. 

HEIR.  In  Scotch  law.  The  person 
who  succeeds  to  the  heritage,  or  heritable 
rights  of  one  deceased.  1  Forbes'  Inst. 
part  3,  p.  75.  The  word  has  a  more  ex- 
tended signification  than  in  English  law, 
comprehending  not  only  those  who  succeed 
to  lands,  but  successors  to  personal  proper- 
ty also.  Wharton's  Lex,  Heirs  are  dis- 
tinguished into  various  lands,  as 

Heir  institute.  One  to  whom  the  right 
of  succession  is  ascertained  by  disposition, 
or  express  deed  of  the  deceased.  1  Forbes* 
Inst.  ub.  sup. 

Heir  at  law.  One  to  whom  the  law 
gives  the  inheritance,  on  account  of  his 
proximity  of  blood.    Id.  76. 

Heir  of  tailzie,  in  general.  He  on  whom 
an  estate  is  settled  that  would  not  have 
fallen  to  him  by  legal  succession.    Id,  15. 

Heir  male.  An  heir  institute,  who, 
though  not  next  in  blood  to  the  deceased, 
is  his  nearest  male  relation  that  can  suc- 
ceed to  him.     Id.  76. 

Heir  of  provision.  One  who  succeeds 
as  heir,  by  virtue  of  a  particular  provision 
in  a  deed  or  instrument.     Wharton's  Lex. 

Heir  substitute,  in  a  bond.  He  to  whom 
a  bond  is  payable  expressly  in  case  of  the 
creditor's  decease,  or  after  his  death.  1 
Forbes'  Inst,  part  3,  p.  76. 

Heir  of  line.    One  who  succeeds  lineally 


by  ri^ht  of  blood ;  one  who  suoceeds  to 
the  oeceased  in  his  heritage;  i.  e.  lands 
and  other  heritable  rights  derived  to  him 
by  succession  as  heir  to  his  predecessor. 
Id.  11, 

Heir  of  conquest.  One  who  succeeds  to 
the  deceased  in  conquest,  i.  e.  lands  of 
other  heritable  rights  to  which  the  deceased 
neither  did  or  could  succeed  as  heir  to  his 
predecessor.     Id.  ib. 

Heir  general.  An  heir  who  generally 
represents  the  deceased,  and  succeeds  to 
every  thing  not  specially  provided  to  other 
heirs;  another  name  for  an  heir  at  law. 
Called  also  heir  whatsoever.    Id.  76,  77. 

HEIR-LOOM,  Heir-Ume,  [from  Sax. 
heier,  heir,  and  Uoma^  a  limb,  or  member ; 
L.  Lat.  hareditarium,  principaliumJ]  In 
English  law.  A  personal  chattel  which 
goes  by  special  custom  to  the  heir,  along 
with  the  mheritance,  and  not  to  the  execu- 
tor or  administrator  of  the  last  proprietor. 
Literally,  a  limb  or  member  of  the  inheri* 
tance.  1  Williams  on  Exec,  606.  The 
old  authorities  generally  confine  the  appli- 
cation of  this  term  to  articles  of  household 
furniture,  or  "dead  chattels  moveable." 
Bro.  Abr.  Discent,  pi.  43.  Termes  de  la 
ley.  But  Lord  Coke  mentions  fish  in  a 
pond,  deer  in  a  park,  and  doves  in  a  dove- 
house,  as  chattels  which  go  with  the  in- 
heritance. Co,  Litt.  8  a.  Spelman  de- 
fines an  heir-loom  to  be  ''any  utensil  of  the 
stronger  or  more  ponderous  kind,  which  b 
not  easily  separated  from  a  house,  and 
therefore,  by  the  custom  of  some  placeev 
passes  to  the  heir  as  a  member  of  the  in- 
heritance; (omne  utensiU  rohustius  quod 
ah  tsdibus  non  facile  revellitur,  ideoque  «r 
more  quorundam  locorum  ad  h^aredem  tran^ 
sit  ianquam  membrum  hesreditatis.)  And 
Blaekstone  observes  that  heir-looms  are 
generally  such  things  aa  cannot  be  taken 
away  without  damaging  or  dismembering 
the  freehold.  2  Bl.  Com,  427.  But  in 
modem  law,  they  are  clearly  distinguished 
from  fixtures.  1  WUliams  on  Exec,  607. 
2  Kent's  Com,  343.  Charters  or  deeds 
relating  to  the  inheritance,  are  in  the  na- 
ture otheir-looms,  and  follow  the  land  to 
which  they  relate.     1  Williams'  Ex,  609. 

In  the  United  States,  heir-looms,  as  such, 
are  for  the  most  part  unknown.  1  Bil- 
Hard's  Real  Prop,  60. 

HEIRS.  A  word  used  in  deeds  of  con- 
veyance, (either  solely,  or  in  connexion  with 
others,)  where  it  is  intended  to  pass  a  fee ; 

as,  "  to ,  and  his  heirs  ;"  or,  "  to , 

his  heirs  and  assigns;"  or,  "to  ,  his 

heirs  and  assigns  forever."     At  common 
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Uv,  this'  18  a  necessary  word  of  conveyance 
where  the  estate  is  to  be  created  by  deed. 
The  limitation  to  the  heirs  must  be  made 
in  direct  terms,  or  by  immediate  reference, 
and  no  substituted  words  of  perpetuity, 
except  in  special  cases,  will  be  allowed  to 
supply  their  place,  or  make  an  estate  of 
inheritance  in  feoffments  and  grants.  Idtt. 
sect.  1.  4  Kent's  Com,  6.  2  JBl.  Com, 
107.  1  Steph.  Com.  223.  2  Crabb's  Real 
Prop,  12,  §  955.  Thus,  if  a  man  purcha- 
ses lands  "to  himself  forever,'^  or  "to  him 
and  to  his  assigns  forever ^^  he  takes  but  an 
estate  for  life.  Though  the  intent  of  the 
parties  be  ever  so  clearly  expressed  in  the 
deed,  a  fee  cannot  pass  without  the  word 
heirs.  Holt,  C.  J.,  6  Mod,  R.  109.  Even 
the  word  heir,  in  the  singular,  according  to 
Lord  Coke,  is  insufficient.  Co,  Litt,  8  b. 
4  KenVs  Com.  5,  note.  1  ffilliard*s  Real 
Prop.  605,  606.  The  special  cases  which 
form  exceptions  to  this  rule  are  enumerated 
by  Blackstone.  2  Bl.  Com.  107,  108. 
And  see  4  Kent's  Com,  6,  7.  In  wills,  a 
fee  will  pass  without  the  word  Iieirs,  if  the 
intenUon  to  pass  a  fee  can  be  clearly  ascer- 
tained from  the  will,  or  a  fee  be  necessary 
to  sustain  the  charge  or  trust  created  by 
the  will.  Id.  ibid.  2  Crabb*s  Real  Prop. 
14,  §  958. 

In  some  of  the  United  States,  (as  Vir- 
ginia, Kentucky,  Mississippi,  Missouri, 
Alabama,  and  New- York,)  the  word  heirs, 
or  other  words  of  mheritance,  are  no  longer 
requbite  to  create  or  convey  an  estate  in 
fee,  either  in  grants  or  devises  of  lands.  In 
other  states,  (as  New-Jersey,  North  Caro- 
lina, and  Tennessee,)  the  provision  is  con- 
fined to  wills.  See  4  Kent's  Com.  7,  8, 
and  notes.     1  Hilliard's  Real  Prop.  609. 

"  HEIRS,"  in  a  will,  is  sometimes  con- 
strued to  mean  "  children.'*  2  Jarman  on 
Wills,  23,  (16,  Perkins'  ed.)  2  Story's 
Eg.  Jur.  §  1065  b. 

HENGHAM.  The  reputed  author  of 
a  Latin  treatise  in  two  parts,  entitled  Sum- 
ma  Magna  and  Summa  Parva,  (great  and 
small  sum,  or  summary,)  which  Mr.  Beeves 
calls  a  collection  of  notes  relating  to  pro- 
ceedings in  actions.  It  is  said  to  have 
been  translated  into  English  in  the  time  of 
Edward  II.  or  Edward  III.,  and  was  pub- 
lished by  Mr.  Selden  with  some  original 
notes  of  his  own.  Ralph  de  Hengham, 
the  author,  was  Chief  Justice  of  the  King's 
Bench  in  the  reign  of  Edward  I.,  but  was, 
for  misconduct,  degraded  from  his  office, 
with  many  other  justices  of  the  period,  and 
heavily  fined.    2  Reeves' Hist.  2QI.  Crabb's 


Hist,  199.       £ridgem4in*s  Leg.   Bihliog. 
Spelman,  voc.  Justitia. 

HENGHEN.  [Sax.  hengcen,  hengenne.} 
In  old  English  law.  A  prison,  a  place  of 
confinement,  {career;)  a  house  of  correc- 
tion, (ergastulum.)  Ponatur  in  hengen,  et 
ibi  sustineat.  LL.  Hen.  I.  c.  65.  Thonns 
gebuga  he  hengen  db  thanre  aJbid,  LL,  Canut. 
c.  82.  He  shall  be  put  into  prison,  and 
there  abide,  &c.     Spelman. 

HENRICUS  VETUS.  L.Lat.  Henry 
the  old,  or  elder.  King  Henry  I.  is  so 
called  in  ancient  English  chronicles  and 
charters,  to  distinguish  him  from  the  sub- 
sequent kings  of  that  name.     Spelman. 

HEPTARCHY,  [from  Gr.  intd,  seven, 
and  (StQX^f  government.]  The  name  usually 
given  to  the  seven  kingdoms  of  Kent,  Sus- 
sex, Essex,  Wessex,  East  Anglia,  Mercia, 
and  Northumberland,  established  by  the 
Saxons  on  their  settlement  in  Britain.  4  £1. 
Com.  410.  According  to  some,  eight  king- 
doms were  established,  to  which  the  name 
of  octarchy  has  been  given.  1  Spence's 
Chancery,  4,  c.  1. 

HERALD.  [L.  Lat.  heraldus,  heroldus  ; 
L.  Fr.  herhault,  heraud,  heroud,  haraz,  of 
uncertain  etymology.]  An  officer  at  arms 
in  England,  whose  duties,  in  modern  times, 
principally  relate  to  the  superintendence 
and  management  of  public  pageants  and 
solemnities,  as  coronations,  royal  marriages, 
funerals,  <&c.,  and  the  preservation  of  ge- 
nealogies and  coat  armour.  See  Heralds^ 
College. 

HERALDS'  COLLEGE,  (or  COL- 
LEGE OF  ARMS.)  An  ancient  royal 
corporation  in  England,  instituted  in  the 
first  year  of  the  reign  of  Richard  III.  A.  D. 
1483 ;  consisting  of  three  kings  of  arms, 
six  heralds  and  four  pursuivants,  together 
with  the  earl  marshal  of  England  and  a 
secretary.  The  records  of  this  college  con- 
tain abundant  sources  of  genealogical  evi- 
dence. See  these  enumerated  in  Hubback's 
Evidence  of  Succession,  638 — 566. 

HERBAGE.  L.  Fr.  &  Eng.  [L.  Lat. 
herbagium,']  The  produce  or  vesture  of 
land  which  is  fed  upon  by  cattle,  ^vestura 
terree  qua  dentibus  animalium  decerpitur,) 
Spelman,  voc.  Herbagium. 

The  right  or  liberty  of  feeding  cattle  in 
another's  ground,  as  in  forests.  Id.  1 
Chitt.  Gen.  Pr.  181.    Blount, 

HERBAGIUM.     L.  Lat.     In  old  re- 
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cordt.  Herbage;  the  right  to  harbage. 
Spelman,  Liberum  herlxigium  ;  free  her- 
bage. Blount,  voc.  Herbage,  Herbagium 
anterius  ;  the  first  crop  of  grass  or  hay,  in 
opposition  to  aftermath  and  second  cutting. 
Kennett*s  Faroch.  Antiq.  469,     CowelL 

HERBERGARE,  Herbigare,  L.  Lat. 
In  old  English  law.  To  harbour ;  to  en- 
tertain. CowelL  Herbergatus ;  enter- 
tained; spent  at  an  inn.  Blount  Ad 
herbigandum,     CowelL      See  Heribergare, 

Herbergagium.  A  lodging  for  guests. 
Blount, 

HERBERGER.  L.  Fr.  To  lodge.  Ft 
que  tiels  ne  se  herbergent  trope  sovent  en  un 
lieu  ;  and  that  such  do  not  lodge  too  often 
in  one  place.     Artie,  sup.  Chart,  c.  13. 

To  entertain.  Son  koste  que  il  avera 
herberge  plus  de  deux  nuytz  ensemble  ;  his 
guest  whom  he  shall  have  entertained  more 
than  two  nighU  together.     BriiL  c.  12. 


HERCIA. 
lib.  2,  c.  77. 


L.  Lat.     A  harrow.    Fleta, 


HERCIARE.  L.  Lat.  [Fr.  hercer,] 
In  old  English  law.  To  harrow.  Arabant 
et  herciebant  ad  curiam  domini;  they 
ploughed  and  harrowed  at  the  lord's  ma- 
nor.    4  Inst,  270.     See  Arabant. 

HERCISCERE,  JSrciscere,  L.  Lat.  To 
divide  or  partition.  The  more  common  form 
is  erciscere,  (q,  v.) 

HERCISCUNDA,  Urciscunda,  Lat. 
particip.  of  herciscere,  q.  v.]  In  the  civil 
To  be  divided.  Familia  kerciscun- 
da;  an  inheritance  to  be  divided.  Actio 
familia.  kerciscundcR  ;  an  action  for  dividing 
an  inheritance.  Erciscunda  is  more  com- 
monly used  in  the  civil  law.  Dig.  10.  2. 
Inst,  3.  28.  4.  Id,  4.  6.  20.  Id,  4.  17.  4. 
Herciscunda  is  used  by  Bracton.  Bract, 
fol.  443  b.  This  is  translated  in  Britton 
by  the  barbarous  and  unmeaning  word 
hertescumbe.  Britt,  c,  71,  (fol.  183  b, 
Wingate's  ed.)  The  whole  phrase,  actio 
famtluB  herciscundce,  is  unintelligibly  ren- 
dered in  the  same  passage,  "accion  de  la 
mane  dame  de  hertescumbe^'  which  Wingate 
proposes  to  amend  by  reading  "accion  de 
la  meine  la  Dame  de  Hertescombe,**  (!) 

In  a  note  by  Wenck  to  the  German  edi- 
tion of  Gibbon's  Decline  and  Fall  of  the 
Roman  Empire,  (c.  44,)  it  is  said  that  this 
word  has  never  existed,  and  that  Cujacius 
is  the  author  of  it,  who  read  the  words 
terns  eondi  in  Servius  ad  Virg.,  herciscun- 
di.    Erciscunda,  however,  which  if  essen- 


tially the  same  word,  not  only  occurs  re- 
peatedly in  the  text  of  the  civil  law,  but  is 
used  by  Cicero  himself,  and  may  be  traced 
to  the  XII  Tables.     Cic,  De  Orat.  i.  66. 

HERDEWICH,  Herdewic,  Hardewice, 
[from  Sax.  Jierd,  a  herd,  and  wice,  a  place 
or  habitation.]  In  old  English  law.  A 
grange,  or  place  for  cattle  and  husbandry. 
Blount,     3  Mon,  AngL  cited  ibid, 

A  herdsman's  ^dllage.  Domesday,  Co- 
well,  voc.  Herdwice, 

HERDWERCH,  Heordwerch,  Sax.  In 
old  records.  Herdsman's  work,  or  cus- 
tomary labors  done  by  shepherds,  herds- 
men, and  other  inferior  tenants,  at  the  will 
of  their  lord.  Begist,  EccL  Christ.  Cant, 
MS.  A.  D.  1166.     CowelL 

HERE,  Herge,  Sax.  An  army,  {exer- 
citus.)     Spelman, 

An  assemblage  of  more  than  thirty-five 
persons.     LL,  in<B,  c.  13.     See  Hloth, 

Weapons  and  habiliments  of  war.  Lam- 
bard,  apud  Spelman,  voc.  Hereotum. 

HEREBANNUM,  Herihannum,  Han- 
bannum,  Arribannum.  L.  Lat.  [from  Sax. 
here,  an  army,  and  bannum,  an  edict,  pro- 
clamation, fine.]  In  early  European  law. 
The  calling  out  of  an  army  by  proclama- 
tion, {indictio  exerdtus.)  'Spelman,  See 
Aribannum, 

A  fine  for  not  joining  the  army  when 
summoned,  {mukta  non  ambulantis  in  exer- 
citum  evocati.)  CapituL  Caroli  hb.  3.  c. 
67.  Spelman.  LL.  Longob..  lib.  1.  tit. 
14,  §  13.  1  Robertson's  Charles  V.  Ap- 
pendix, Note  viii.  This  was  imposed  upon 
the  liheri  homines,  or  freemen.     Id.  ibid. 

A  tribute  or  subsidy  paid  for  the  sup- 
port of  an  army,  (Sax.  heregeld.)  Spelman, 

HEREDITAGIUM.  L.  Lat.  In  Sici- 
lian and  Neapolitan  law.  That  which  is 
held  by  hereditary  right ;  the  same  with 
herediiam^ntum  (Iiereditament)  in  English 
law.   Const,  Sicul,  lib.  3.  tit.  15.    Spelman, 

HEREDITAMENT.  [L.  Lat.  Aotrerft- 
tam^entum.'l  ^^^^  which  may  be  inherited ; 
every  thing  which  passes  to  the  heir  by 
hereditary  right,  {pmne  quod  jure  haredita- 
rio  ad  hceredem  transeaL)  "  Spelman,  voc. 
Hcereditamentum,  Thb  is  by  far  the  lar- 
gest and  most  comprehensive  expression 
by  which  things  real  cfm  be  described,  as 
it  includes  not  only  lands  and  tenements,  but 
whatsoever  may  be  mherited,  be  it  corpo- 
real or  incorporeal,  real,  personal,  or 
mixed.     Co.  Litt.  6  a.    Shep.  Touch.  91. 
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3  BL  Com,  17.  Thus,  an  heirloom,  (n:  imple- 
ment of  furniture  which  by  custom  de- 
scends to  the  heir,  together  with  a  house,  is 
neither  land  nor  tenement,  but  a  mere 
moveable,  yet,  being  inheritable,  is  com- 
prised under  the  general  word  heredita- 
ment ;  and  so  a  condition,  the  benefit  of 
which  may  descend  to  a  man  from  his  an- 
cestor, is  also  an  hereditament.  Id.  ibid. 
8  Co.  2  b,  Winchester*^  Case.  Heredita- 
ment is  a  word  almost  as  comprehensive  as 
property.  3  Kent's  Com.  401.  And  it  is 
under  this  term  that  the  subjects  of  real 
property  have  been  usually  arranged;  be- 
mg  divided  into  corporeal  and  incorporeal. 
1  Steph.  Com.  159.  1  Crahb's  Real  Prop. 
2.  See  Corporeal  hereditaments^  Incorpo- 
real hereditaments, 

HEREF'.  The  abbreviation  of  Here- 
fordshire,  in  old  English  pleadings  and  re- 
cords.    Tovms.  PL  147. 

HEREFARE.  Sax.  [from  here,  an 
army,  and  yare,  a  going.]  A  going  into,  or 
with  an  army ;  a  going  out  to  war,  {pro- 
fectio  mUitaris :)  an  expedition.    Spelman, 

HEREGEAT.  Sax.  [from  here,  an 
armyj  In  old  English  law.  A  heriot. 
LL,  Canuti,  par.  1,  c.  69.  Spelman.  See 
Heriot. 

HEREGELD,  Sax.  [from  here,  an 
army,  and  geld,  a  payment.]  In  old  Eng- 
lish law.  A  tribute  or  tax  levied  for  the 
maintenance  of  an  army.  Spelman.  See 
Heregeld. 

HEREOTUM,  Heriotum,  Hariotum. 
L.  Lat.  A  heriot,  or  hereot.  Spelman, 
See  Heriot.  Bracton  uses  heriettum.  (q.  v.) 

HERES.  Lat.  An  heir.  A  form  of 
hceres,  very  common  in  the  civil  law. 

HERESY,  [from  Gr.  &^Qe<ng,  a  choice.] 
In  English  law.  An  offence  against  reh- 
gion,  consisting  not  in  a  total  denial  of 
Christianity,  but  of  some  of  its  essential 
doctrines,  pubUcly  and  obstinately  avowed. 

4  Bl.  Com.  44,  45.  Defined  by  Sir  Mat- 
thew Hale,  sententia  rerum  divinarum  hu- 
mano  sensu  excogitata,  palam  docta,  et  per- 
tinaciter  defensa ;  an  opinion  on  divine 
subjects  devised  by  human  reason,  openly  ' 
taught,,  and  obstinately  maintained.  1 
Hal.  P.  C.  384.  This  offence  is  now  sub- 
ject only  to  ecclesiastical  correction,  and  is 
no  longer  punishable  by  the  secular  law. 
4  Steph.  Com.  233. 

72 


HERETOCH.  [Sax.  heretoga,  from 
here,  an  army,  and  toga,  to  lead ;  L.  Lat. 
heretochius.]  In  Saxon  law.  A  leader  or 
commander  of  an  army,  on  land  or  at  sea, 
(ductor  exercit'Cts,  sive  navalis  sive  terres- 
tris;)  a  constable,  or  marshal.  Spelman, 
voc.  Heretochius. 

A  duke,  {dux,  a  leader.)  1  Bl.  Com. 
397.  Supposed  to  have  been  the  title  of 
the  ancient  English  earl^  in  his  military  ca- 
pacity.    Crabbs  Hist.  Eng,  Law,  17. 

HERETUM.  L.  Lat.  [from  Sax.  here, 
an  army.]  In  old  records.  A  court  or 
yard  for  drawing  up  guards,  or  military 
retmue.     Cowell. 

HEREZELD.  [from  Germ,  fim,  lord, 
and  Scot,  zeld,  a  giit.]  In  Scotch  law.  A 
gift  or  present  made  or  left  by  a  tenant  to 
his  lord  as  a  token  of  reverence.  Skene 
apud  Spelman,  voc.  Herezelda.  Spelman 
thinks  it  to  be  a  form  of  heregekt,  (q.  y.) 
A  heriot.     Id. 

HERIBANNUM.    See  Herebannum. 

HERIBERGARK  L.  Lat.  [from  Sax. 
here,  an  army,  and  bergian,  to  protect  or 
defend.]  In  old  European  law.  To  pitch 
a  camp ;  to  receive  or  put  an  army  in  a 
safe  place.     Spelman. 

To  receive  an  individual  under  one's  pro- 
tection ;  to  receive  or  entertain  a  traveller, 
(Jiospitari.)     Id. 

HERIBERGUM.  L.  Lat.  [See-ffm- 
bergare.]  In  early  European  law.  A  for- 
tified camp ;  a  place  for  the  safe  reception 
of  an  army.     Spelman. 

Any  place  of  reception  or  entertainment ; 
an  inn,  {hospitium.)    Id. 

HERIETTUM.  L.  Lat.  In  old  Eng- 
lish  law.  A  heriot.  Bract,  fol.  84,  86. 
Fleta,  lib.  3,  c.  18.  Dyer,  199  b.  See 
Heriot. 

HERIOT,  Hariot,  Herioth,  Hereot, 
[L.  Lat.  heriotum,  hereotum,  hariotum,  he- 
riettum ;  Sax.  heregeat,  from  here,  an  army, 
and  geat,  an  expedition.]  In  Saxon  law. 
A  payment  or  tribute  in  arms,  or  military 
accoutrements,  {militaris  supellectilis  press- 
iatio,)  made  or  due  to  the  lord,  on  the 
death  of  a  tenant.  Spelman,  voc.  Hereo- 
tum. Lamhard,  ibid.  Called  also  exerci" 
tuale,  (from  exercitus,  an  army.)  Cowell, 
voc.  Exercituale.  Thus,  by  the  laws  of 
Canute,  the  heriot  of  an  earl  was  fixed  at 
eight  horses,  four  with  trappings  and  four 
without ;  four  helmets,  four  coats  of  mail. 
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tight  spears,  and  as  many  shields,  four 
swords,  and  two  hundred  pieces  of  gold. 
LL,  Sax.  Canuti,  par.  1,  c.  69.  These  were 
compulsory  heriots.     2  Bl.  Com,  423. 

Ih  early  English  law.  A  gift  or  legacy 
made  hy  a  tenant  to  his  lord,  at  his  death, 
of  his  hest  or  second  hest  beast,  according 
to  custom.  Bract  fol.  86.  This,  accord- 
ing to  Bracton,  was  done  as  a  mark  of  re- 
spect to  the  lord,  and  was  a  matter  of  favor 
rather  than  of  right.  Bract  ub.  sup.  And 
yet,  in  another  passage  he  observes  that 
where  a  freeman  died  suddenly  and  with- 
out a  will,  his  lord  was  entitled  to  his 
heriot.  Id.  fol.  60  b.  Which  shows  that 
the  heriot  had  become  at  that  early  period 
a  customary  tribute.     2  Bl.  Com.  423, 424. 

In  modem  English  law.  A  customary 
tribute  of  goods  and  chattels,  payable  to 
the  lord  of  the  fee  on  the  decease  of  the 
owner  of  the  land.  2  BL  Com.  422.  See 
16  Afees.  d;  W.  1.  This,  (which  is  other- 
wise called  heriot  custom,)  is  now  confined 
for  the  most  part  to  copyhold  tenures,  and 
b  sometimes  the  best  live  beast,  or  averium, 
which  the  tenant  dies  possessed  of,  some- 
times the  best  inanimate  good,  under  which 
a  jewel  or  piece  of  plate  may  be  included, 
but  it  is  always  a  personal  chattel,  which 
immediately  on  the  death  of  the  tenant  who 
was  the  owner  of  it,  being  ascertained  by 
the  option  of  the  lord,  becomes  vested  in 
him  as  his  property.  2  BL  Com.  423, 424. 
2  SUph.  Com.  48,  49.  1  Crabb's  Real 
Prop.  632,  §  809,  et  seq.  This  custom, 
Mr.  Stephen  observes,  is  now  justly  con- 
sidered as  one  of  the  most  oppressive  cir- 
cumstances which  attend  the  modem  law 
of  tenures.     1  Stqth,  Com.  210. 

HERIOTH.    A  heriot.    -Brac^.  fol.  60  b. 

HERIREITA.  L.  Lat.  [from  Sax. 
here,  an  army,  and  ryt,  a  band.]  In  old 
European  law.  A  military  band  or  com- 
pany.    Z. -Botor.  tit.  3,  c.  8,  §1.    Spelman. 

HERISLIT,  Herisliz,  Herislitz.  [from 
Sax.  here^  an  army,  and  slit,  or  slice,  a 
breaking,  or  severing.]  In  old  European 
law.  A  breaking  off  or  separation  from  an 
army,  (diruptio  exercitds;)  the  crime  of 
deserting  from  an  army.     Spelman. 

HERISTAL.  [from  Sax.  here,  an  army, 
and  stal,  a  station;  L.  Lat.  heristallus.^ 
The  station  of  an  army ;  the  place  where  a 
camp  is  pitched.     Spelman. 

HERITABLE.  In  Scotch  law.  That 
which  may  be  inherited ;  that  which  goes 
to  the  heir,  and  not  to  the  executor ;  the 
opposite  of  moveable.*    See  infra. 


HERITABLE  BOND.  In  Scotch  Wi 
A  bond  accompanied  by  a  conveyance  of 
land,  to  be  held  as  a  security  for  debt. 
Jacob. 

HERITABLE  JURISDICTIONS.  In 
Scotch  law.  Grants  of  criminal  jurisdic- 
tion formerly  bestowed  on  great  families 
in  Scotland,  to  facilitate  the  administration 
of  justice.  Dairy mple  on  Feuds,  292. 
Whishaw.  Abolished  in  effect  by  stat.  20 
Geo.  II.  c.  50,     Tomlins. 

HERITABLE  RIGHTS.  In  Scotxsh 
law.  Rights  of  the  heir ;  rights  to  land, 
or  whatever  may  be  intimately  connected 
with  land ;  answering  to  the  realty  of  the 
English  law.     Jacob.     Whishaw. 

HERITOR.  In  Scotch  law.  A  pro- 
prietor of  land.     1  Kames*  Equity ^  pref. 

HERMAPHRODITE.  [Lat.  herma^ 
phroditusi]  A  person  of  doubtful  sex,  or 
one  supposed  to  possess  the  characteristics 
of  both  sexes. 

Hermaphroditus  tam  masculo  quam  fos- 
mincB  comparatur,  secundum  proevalentiam 
sexiis  incalescentis.  An  hermaphrodite  is 
to  be  considered  male  or  female  according 
to  the  predominance  of  the  exciting  sex. 
Co.  Litt  8.     Bract  fol.  6. 


HERMOGENIAN  CODE. 
Hermogenianus. 


See  Codex 


HERNESIUM,  Hemasium.      L.  Lat. 

[from  Teut.  hamas,  harness.]  In  old  Eng- 
ish  law.  The  furniture  of  a  house  or  table. 
Qirald.  Cambr.  apud  Wharton.  Angl.  Sac. 
CowelL 

The  tackle  or  rigging  of  a  ship.  Plac. 
Part  22  JSdw.  I.     CowelL     Blount 

BEROVD,  fferaud.  L.Fr.  A  herald. 
Spelman,  voc.  Heraldus. 

HERPEX.    Lat.    A  harrow.    Spelman. 

HERPICATIO.  L.Lat.  {ixomherpex, 
q.  v.]  In  old  English  law.  A  day's  work 
with  a  harrow.     Spelman. 

HERPSAC.  Sax.  A  place  of  immu- 
nity.    Blount,  voc.  Frodmortel. 

HERSCHILDT.  Sax.  [from  her,  an 
array,  and  schildt,  a  shield.]  In  Saxon 
law.    Military  service ;  scutage.    Spelman. 

HERTESCUMBE.  A  word  used  in 
Britton  (c.  71,)  to  express  the  Lat.  hercie* 
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eundog,  tbe  meaniog  of  which  was  obviously 
not  understood.  This  ffoea  to  show  that 
the  ignorance  of  the  civil  law,  to  which 
Blackstone  alludes  in  the  introduction  to 
his  Commentaries,  had  begun  to  prevail  in 
England  as  earlj  as  the  time  of  £dward  I. 
1  £L  Com.  22. 

HERUS.  Lat.  A  master.  Servus 
facit  ut  herus  det ;  the  servant  does  [the 
work]  in  order  that  the  master  may  give, 
[him  the  wages  agreed  on.]  2  Bl,  Com. 
445.  Herus  dat  ut  servtis  facit ;  the  mas- 
ter gives  [or  agrees  to  give,  the  wages,]  in 
consideration  of,  or  with  a  view  to  the  ser- 
vant's doing  [the  work.]    Id.  ibid. 

HEST  CORN.  In  old  records.  Com 
or  grain  given  or  devoted  to  religious  per- 
sons or  purposes.  2  Man.  Angl.  367  b. 
Cowtll. 

H*ET.  An  abbreviation  for  hahet  in  old 
records.     Towns.  PL  167. 

HET^RIA.  Lat.  In  the  Roman  law. 
A  company,  society  or  college.  Plin. 
Epiat.  X.  43,  94. 

HEY  ARE.  L.  Lat.  In  old  English 
law.  To  make  a  hedge.  Si  heyaverit  vel 
fossatum  fecerit ;  if  he  have  made  a  hedge 
or  ditch.    Bract,  fol.  159  b. 

HEYBOTE,  HayhoU.  [from  Fr.  haye, 
a  hedge,  and  Sax.  bote^  an  allowance  or 
consideration.]  In  English  law.  A  liberty 
granted  to  a  tenant,  of  cutting  as  much 
underwood  and  bushes  on  the  premises,  as 
was  necessary  for  mending  and  maintaining 
the  fences  or  hedges,  Kennetfs  Paroch. 
Ant.  209.  Cowell.  Libertas  habendi  ra- 
tionabile  estoverium  in  bosco  patroni,  sicut 
ad  hoiMbote  et  heybote,  et  ad  ardendum  et 
hujusmodi  ;  a  liberty  of  having  a  reasona- 
ble estover  in  the  wood  of  the  patron,  as 
for  housebote  and  heybote,  and  for  burning, 
[fire  bote,]  and  the  like.     Bract,  fol.  408. 

HEYLODE.  In  old  records.  A  cus- 
tomary  burden  upon  inferior  tenants,  for 
mending  or  repairing  hays  or  hedges. 
Cowell. 

HEYWARD.  [from  Sax.  hig,  grass, 
or  heg^  a  hedge,  and  weard,  a  keeper.]  In 
English  law.  One  who  takes  care  of  the 
pasturing  of  animals,  (m  pascuat  curator  ;) 
a  herdsman.  Spelman.  The  same  pro- 
bably as  hayward,  (q.  v.) 

HIDA,  ITyda.    L.  Lat.    In  old  English 


law.    A  hide;  a  portion  or  measure  of 
land.     Spelman.    See  ffide. 

HID  AGE,  Hydage.  [L.  Lat.  hidagium, 
q.  v.]  In  old  English  law.  An  extraor* 
dinary  tax  payable  to  the  king  for  every 
hide  of  land;  otherwise  called  hidegild. 
Spelman,  voc.  Hida.  See  ffide.  In 
raising  taxes  it  was  an  ancient  custom  to 
describe  the  kingdom  by  hides ;  which 
Spelman  thinks  was  introduced  by  king 
Ethelred,  A.  D.  1008.  William  the  Con- 
queror took  from  every  hide  in  England  six 
shillings;  and  William  Rufus,  four  shil- 
lings. Florent.  Wigorn.  in  an.  1084. 
Mat.  Par.  in  an.  1083.  LL.  JSdw.  Con/. 
c.  11.  Spelman.  Bracton  mentions  hida- 
ges  among  those  common  payments  which 
are  not  called  services,  nor  arise  from  cus- 
tom, unless  some  necessity  intervenes,  or 
when  the  king  comes.     Bract,  fol.  37. 

The  privilege  of  being  quit  or  exempt 
from  the  tax  called  hidage.  Term^  d$ 
la  ley. 

HIDAGIUM.  L.  Lat.  [from  hida, 
q.  V.J  Hidage.  Bract,  fol.  37.  See  JSR^ 
dage. 

HIDARE.  L.  Lat.  [from  hida,  q.  v.l 
In  old  English  law.  To  tax  or  assess  land 
by  hides.  Spelman,  voc.  Hida.  Hida" 
trie;  taxed.     Id. ibid. 

HIDE,  Hyde.  [Sax.  hyd,  from  hyden, 
to  cover,  or  hide:  L.  Lat.  hida,  hyda ; 
Scot,  hilda!]  In  old  English  law.  A 
house  or  dwelling ;  a  mansion  or  manse ; 
answering  to  the  Latin  tectum,  a  thiujor  co- 
vered, or  roofed.  Spelman,  voc.  Hida. 
Called  by  the  writers  of  the  middle  ages, 
mansum  and  mansio.     Id. 

A  portion  of  land  sufficient  for  the  sup- 
port of  one  family ;  called  by  Bede/amt7ta  ; 
including  a  house  or  hide,  and  lands  be- 
longing to  it,  called  hydelandea.  Spelman. 
A  quantity  of  land  sufficient  for  the 
working  of  one  plough  for  a  year,  {portio 
terra  ad  unius  aratri  peneum  annuum  suf' 
Jiciens ;)  or  as  much  as  could  be  plowed 
with  one  plough  in  a  year ;  a  ploughland. 
Spelman,  voc.  Hida.  Henric.  Huntington, 
Hist.  lib.  6,  fol.  206  b.  Co.  Litt.  6  a. 
Called  also  carucaia  terra,  (q.  v.)  Id. 
ibid.  The  quantity  of  land  contained  in  a 
hide  is  uncertain.  According  to  Gervase 
of  Tilbury,  who  is  followed  by  Crorapton, 
it  originally  consisted  of  one  hundred  acres. 
Cramp.  Jur.  foL  220,  222.  Spelman,  ub. 
supra.  Cowell.  Lord  Coke  observes  that 
it  does  not  contain  any  certain  number  of 
acres.    Co.  Littf  ^9  sl.   The  division  of  Eng- 
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land  into  hides  is  of  great  antiquity, 
occuring  as  early  as  the  time  of  king  Ina. 
Spelman,  ub,  sup. 

HIDE,  (or  HYDE)  AND  GAIN.  In 
English  law.  A  term  anciently  applied  to 
araole  land.     Co,  LitU  85  b.     See  Gain, 

HIDE  LANDS.  [Sax.  hydelandes,'\ 
In  Saxon  law.  Lands  belonging  to  a  hide, 
that  is,  a  house  or  mansion.  Spelman, 
voc.  Hida, 

HIDEL.  In  old  English  law.  A  place 
of  protection  ;  a  sanctuary.  Stat,  1  Hen. 
VII.  c.  6,  6.     Cowell, 

HIGH.  [Lat.  altus^  alta^  altutn ;  L. 
Fr.  hault,  halt^  Open ;  common ;  pub- 
lic ;  as  the  high  sea,  a  high  way,  (qq.  v.) 

Elevated  in  station,  dignity  or  impor- 
tance ;  as  a  high  court.  Head,  or  chief ; 
as  high  admiral,  high  constable,  high 
sheriff. 

Elevated  or  prominent  in  a  bad  sense ; 
aggravated ;  atrocious ;  as  a  high  crime, 
high  treason. 

HIGH  COMMISSION  COURT.  A 
court  of  ecclesiastical  jurisdiction  in  Eng- 
land, erected  and  united  to  the  regal  power 
by  virtue  of  the  statute  1  Eliz.  c.  1 ;  which, 
from  the  abuses  of  its  powers,  was  abol- 
ished by  statute  16  Car.  1,  c.  11.  3  Bl. 
Com.  67. 

HIGH  CONSTABLE.  In  English  law. 
A  ministerial  officer  of  justice,  otherwise 
called  chief  constable,  and  constable  of 
the  hundred,  whose  proper  duty  is  to  keep 
the  king's  peace  within  the  hundred,  as 
the  petty  constable  does  within  the  parish 
or  township.  8  Steph.  Com,  46,  47.  See 
Constable. 

HIGH  JUSTICE.  In  feudal  law.  The 
jurisdiction  or  right  of  trying  crimes  of 
every  kind,  even  the  highest.  This  was  a 
privilege  claimed  and  exercised  by  the 
great  lords  or  barons  of  the  middle  ages. 
1  R6bert8on*s  Charles  V.,  Appendix,  Note 
xxiii. 

HIGH  SEAS,  (more  correctly,  HIGH 
SEA.)  [Lat.  altum  mare  ;  L.  Fr.  le  hault 
meer,]  The  open  ocean  outside  of  the 
fauces  terra,  as  distinguished  from  arms 
of  the  sea ;  the  waters  of  the  ocean  with- 
out the  boundary  of  any  county.  1  Rentes 
Com.  367  and  note.  5  Mason's  R.  290. 
1  Story's  JR,  269.     See  Fauces  terra. 

Anj  waters  on    the  sea  coast  which 


are  without  the  boundaries  of  low  water 
mark.  1  Gallison's  R.  624.  5  Wfieaton's 
R.  184.  The  high  or  main  sea  properly 
begins  at  low  water  mark.  Story,  J.,  2 
Gall.  R.  398,  428.  See  1  Kenfs  Com,  867, 
note.     6  Howard's  R.  463, 462. 

HIGH  TREASON.  [L.  Lat.  altapro- 
ditto  ;  L.  Fr.  ground  treso7u\  In  English 
law.  Treason  against  the  kin^  or  sove- 
reign, as  distinguished  from  petit  or  petty 
treason  which  might  formerly  be  commit- 
ted against  a  subject.  4  Bl.  Com.  74,  76. 
The  crime  of  petit  treason  having  been  re- 
cently abolished,  the  correlative  term  high 
has  lost  its  significance,  and  is  accordingly 
omitted  by  Mr.  Stephen  in  his  New  Com- 
mentaries. 4  Steph.  Com,  183,  184,  note. 
See  Treason,  Petit  Treason, 

HIGHWAY.  [L.  Lat.  alta  via;  L. 
Fr.  le  haul  chiming  le  hault  strete.']  A 
public  way  or  road ;  a  way  or  passage 
open  to  all  ;*  a  way  over  which  the  pubUc 
at  large  have  a  right  of  passage.  Brande. 
Every  thoroughfare  which  is  used  by  the 
public,  and  is,  in  the  language  of  the  Eng- 
lish books,  "  common  to  all  the  king's  sub- 
jects," is  a  highway,  whether  it  be  a 
carriage-way,  a  horse- way,  a  foot-way  or  a 
navigable  river.  3  Kent's  Com.  432.  The 
"mora  highway  is  the  genus  of  all  public 
ways.  Holt,  C.  J.,  6  Mod,  265.  A  dis- 
tinction is  made  by  Blackstone  between  the 
king's  highway,  leading  from  town  to  town, 
and  a  common  way  leading  from  a  village 
into  the  fields.  2  Bl.  Com.  32.  This  dis- 
tinction has  been  formally  adopted  by  Mr. 
Crabb,  who  defines  a  highway,  "  a  way  to  a 
market,  or  a  great  road,  &c.  common  to  all 
passengers,  or,  more  properly  speaking,  a 
public  passage  for  the  Queen  and  all  her 
subjects,  whence  called  by  distinction  the 
"  Queen's  highway  ;**  adding  that "  whether 
it  leads  to  a  market-town  or  not,  it  is  a 
highway  if  common  to  all  the  people."  1 
Crahh's  Real  Prop.  99,  100,  §  102.  Mr. 
Serjeant  Stephen  has  not  adopted  the 
distinction  above  referred  to,  though  he 
distinguishes  between  highways  and  turn- 
pike roads.  3  Steph.  Com.  267,269,  261, 
266.  See  Turnpike.  A  highway  is  an 
easement.  1  Conn.  R.  103,  132.  See  2 
Smith's  Lead.  Cos.  94,  note,  and  Am.  ed. 
note. 

HIGHWAY  ACT.  In  English  law. 
The  statute  of  6  <fe  6  WiU.  IV.  o.  50.  8 
Steph.  Com.  268. 

HIIS  (or  HIJS)  TESTIBUS.  L.  Lat. 
(These  bemg  witnesses.)    The  name  of  th^ 
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concluding  or  attestatkm  clause  in  ancient 
deeds  and  charters,  which  contained  the 
names  of  the  witnesses ;  so  called  from  the 
words  with  which  it  commenced.  The 
whole  clause  ran  thus :  Hijs  teaiibus,  Jo- 
harme  Moore,  Jaeobo  Smith;  et  aliis  ad 
hanc  rem  convocatis  ;  these  heing  witnesses, 
John  Moore,  James  Smith,  and  others  as- 
sembled for  this  purpose.  2  BL  Com. 
807.  Co.  Liu.  6  a,  7.  The  names  of  the 
witnesses  were  written  by  the  clerk  who 
drew  the  deed,  and  not  by  the  witnesses 
themselves,  who  yery  often  could  not 
write.  1  Reeve$^  Hist.  En^.  Law,  89. 
Tindal,  C.  J.,  6  Man.  di  Or.  457.  Magna 
Charta  concludes  with  a  clause  of  this 
kind,  and  so  did  all  royal  grants  and  char- 
ters until  the  reign  of  Richard  the  second, 
when  the  clause  Teite  meipso  was  intro- 
duced in  its  place.  2  BL  Com.  808. 
CraWsHiat.  150,  151.  2  Inst.  78.  The 
clause  of  hijs  testibus  in  the  deeds  of  sub- 
jects was  not  entirely  discontinued  until 
the  reign  of  Henry  Yllt.  2  BL  Cam, 
ub.  sup, 

HIEENILD  STREET.  One  of  the 
four  great  Roman  roads  of  Britain.  LL. 
Edw.  Conf.  c.  12.  More  commonly  called 
Ikenild  Street,  (q.  r.) 

HILARY  TERM.  One  of  the  four 
terms  of  the  English  courts  of  common  law, 
be^innmg  on  the  1 1th  and  ending  on  the  8 1st 
of  January  in  each  year.  Stat.  1 1  Geo,  IV. 
&  1  Will  IV.  c.  70.  3  SUpK.  Com.  661. 
It  formerly  began  on  the  23d  January,  and 
ended  on  the  12  th  February  ;  and  derives 
its  name  from  St.  Hilary's  day,  which  im- 
mediately preceded  its  commencement. 
Id.  ibid.     3  Bl  Com.  277. 

HINE,  Hein.  Sax.  In  old  English 
law.  A  servant  or  domestic;  properly 
a  servant  at  husbandry.     CotoelL 

HINFANGTHEFE.  Thbwc^doeem 
in  Braeton  (foL  122  b,)  but  in  another  pas- 
siige  is  written'  infuTis^etMef,  mfhngeikrf, 
which  is  the  cnrdinaty  form.  Id^  fol.  1  j^4 
b.    See  InfangUhrfe. 

HIRCISCUND  A.     See  Herciscunda. 

HIRST,  HwrsU  In  old  English  law. 
A  wood.     Co.  Litt.  4  b. 

HITHE.    See  Hyth. 

HLAFORD.  Sax.  A  lord.  1  Spencs's 
Chancery,  SO, 


HLAFORDSWICE.  Sax.  In  Sa*on 
law.  The  crime  of  betraying  one's  lord, 
{proditio  domird  ;)  treason.  Crabb^s  Mist, 
Eng.  Law,  59,  301. 

HLOTH,  HMe.  Sax.  In  Saxon  law. 
An  unlawful  company  or  assembly  of  men 
{turma  Ulegitima,)  numbering  from  seven 
to  thirty-five.  LL.  Ina,  M8S.  c.  18. 
Spelman. 

HLOTHBOTE.  Sax.  [from  Moth,  a 
company,  and  bote,  a  fine.]  In  Saxon  law. 
A  fine  for  being  present  at  an  unlawful  as- 
sembly. LL.  Alured.  MS8.  c.  26. 
Spelm^n. 

HOASTMEN.  In  English  law.  An 
ancient  gild  or  fraternity  at  iN'ew-Castle- 
upon-Tine,  who  dealt  in  sea  coal.  Stat. 
21  Joe.  I.e.  3. 

HOC  PARATUS  EST  YERIFICARE. 
See  Et  hoe  paratus,  dc. 

HOC  QUIDEM  PERQUAM  DURUM 
EST,  SED  ITA  LEX  SCRIPTA  EST.  Lat. 
(This  indeed  is  exceedingly  hard,  but  so 
the  law  is  written ;  such  is  the  written  or 
positive  law.)  An  observation  quoted  by 
Blackstone  as  used  by  Ulpian  in  the  civil 
kcw ;  and  implied  to  eases  where  courts  of 
equity  have  no  power  to  abate  the  rigor  of 
the  law.  Dig.  40.  9.  12. 1.  3  Bl.  Com. 
480.  l^e  text  of  the  Digests  reads,  "  quod 
quidem  psrqtsamy*'  de, 

HOC  VOBIS  OSTENDIT.  L.  Lat. 
[L.  Fr.  eeo  9oit9  mons^.]  (This  shows  to 
you.)  The  form  in  which  the  plaintiflTfi 
count  (or  intentio,)  in  real  actions  coin- 
menced  in  the  time  of  Bracton.  ffoe  osten- 
dit  vobis  A.  quod  B.  injuste  ei  defotdai^ 
<&c. ;  this  shows  A.  to  you  that  B.  unjust- 
ly deforces  him,  <fec.  Bract,  fol.  372  b. 
Id.  fol.  296  b.  1  Beeves'  Hist.  Eng.  Law. 
427. 

HOG  A,  ffogum.  L.  Lat.  In  old  En^- 
Ksk  law.  A  bill  or  mountain ;  in  old 
English,  a  how.  Grene  hoga  ;  Grraehow. 
Domesday.    Spelman. 

HOGHENEHYNE»  ffogenehyne,  Jgeh^ 
hine,  Homehyne.  Sax.  [from  hjogh,  a 
house,,  and  Kvm,  a  servant!]  A  domestic 
servant ;  one  of  the  household  or  family. 
A  name  given  in  tiie  old  Saxon  laws  to  one 
who  was  entertained  in  another's  house,  on 
the  third  night  of  his  stay ;  the  head  of 
the  family  being  in  such  case  answerable 
for  his  conduct  as   for  his  own  domestic 
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senrant.  On  the  firvt  night  he  was  called 
uncuth,  (unknown,  or  a  stranger ;)  on  the 
second  night  gust,  (guest ;)  on  the  third 
night  hogenehyne.  Bract,  fol.  124  b. 
Britt,  c.  12.  In  the  Saxon  laws,  the  word 
is  written  agen  hyne,  pronounced  aim  hine. 
Frum  night  uncuth,  twa  night  gest,  thrid 
night  agen  hine.  LL.  Edw.  Conf,  c.  17. 
Spelman  defines  the  word  under  homehtne. 
Cowell  and  some  others  make  third  night 
a  part  of  the  appellation,  which  is  clearly 
an  error. 

To  HOLD.  [Lat.  tenere;  L.Fr.  tener.] 
To  bind ;  to  be  of  legal  force  or  efficacy. 
See  Tenere. 

To  judge  or  deem ;  to  be  of  opinion ;  to 
decide.  "  The  court  held,"  &c.  See  Te- 
nere, 

To  be  the  grantee  or  tenant  of  another ; 
to  take  or  have  an  estate  from  another. 
Properly,  to  have  an  estate  on  condition  of 
paying  rent,  or  performing  service.  See 
Tenere,  Tenendum,  Tenure,  Tenant, 

To  have  in  possession ;  to  possess.  See 
ffoMer,  Tenant. 

To  HOLD  PLEAS.  [L.  Lat.  tenere 
placita ;  ad  tenenda  placita,']  To  have 
cognizance  or  jurisdiction  of  actions.  8 
£1.  Com.  35,  298. 

To  hold  courts,  or  hear  causes.  Beg. 
Grig.  68  b. 

HOLDER.  [Fr.  porteur.]  In  mercan- 
tile law.  The  person  having  [rightfully]  in 
possession  a  bdl  of  exchange,  promissory 
note  or  check,  whether  as  payee,  indorsee 
or  otherwise.*  Story  on  Bills,  §12. 
Called  sometimes  bearer,  Chitty  on  Bills, 
26,  27. 

HOLDES.  Sax.  In  Saxon  law.  A 
military  commander.     Spelman. 

HOLIDAY.     See  Dies  non  juridieus. 

HOLM.  [L.Lat.  hulmus."]  Am  island 
in  a  river  (insula  amnica,)  or  the  sea,  (ma- 
rina.) Spelman,  vo<i.  Hulmus.  Co.  lAtt. 
5  a.     Blount, 

Plain  grassy  gp-ound  upon  water  sides 
or  in  the  water.  Blount.  Camden,  cited 
ilnd.  Low  ground  mtersected  with  streams. 
Spelman. 

HOLOGRAPH.  [Graeco-Lat.  holo- 
graphum  ;  Gr.  oAoy^a^wF,  from  SAos,  all, 
and  yq&q^eiv^  to  write.]  A  will  written 
entirely  by  the  hand  of  the  testator. 
Cdlv.  Lex,  Jur.  1  Jarman  en  Wills, 
136,  (Perkins*  ed.)     Called  in  French  olo- 


graph, (U  testament  olograph.)     Civ,  Code 
of  Louis,  Art.  1681. 

Any  writing,  document  or  memorandum 
wholly  in  the  handwriting  of  a  party. 
BelVs  Contr.  of  Sale,  64.  Best  on  JSvid, 
256,  §  210. 

HOLT.  Sax.  In  old  English  law.  A 
wood  or  grove.  Spelman.  CowelU  Co, 
Litt.  4  b. 

HOLY  ORDERS.  [Lat.  sacri  ordines:\ 
In  ecclesiastical  law.  The  orders  of  bish- 
ops (including  archbishops)  priests  and 
deacons,  in  the  church  of  England.  3 
Steph.  Com.  66.  1  Wooddes.  Lect.  174. 
The  Roman  canonists  had  the  orders  of 
bishop  (in  which  the  pope  and  archbishops 
were  included,)  priest,  deacon,  subdeacon, 
psalmist,  acolythe,  exorcist,  reader,  ostia- 
rius.  Corv.  Jus  Canon.  38,  39.  Gibs, 
Cod.  116.     1  Wooddes.  Lect.  174,  note. 

HOMAGE.  Fr.  and  Eng.  [L.  Lat.  ho- 
magium  and  hominium ;  from  homo,  (Fr. 
home,)  a  man,  or  vassal.]  In  feudal 
law.  A  ceremony  or  service  which  every 
tenant  was  bound  to  perform  to  his  lord, 
on  receiving  investiture  of  a  fee,  or  coming 
to  it  by  succession  as  heir,  in  acknowledg- 
ment of  the  tenure.  Glanv,  lib.  9,  c.  1. 
Bract,  fol.  77  b.  78,  79,  80.  It  was  pro- 
perly incident  to  the  tenure  by  knight- 
service,  and  is  called  by  Littleton  the  most 
honorable  service,  and  the  most  humble 
service  of  reverence,  that  a  free  tenant 
could  do  to  his  lord.  Idit.  sect.  86.  It 
was  performed  by  the  tenant  kneeling, 
bare  headed  and  ungirt,  holding  both  his 
hands  together  between  those  of  his  lord, 
who  sat  before  him,  and  repeating  the  fol- 
lowing form  of  words:  "I  become  your 
man,  from  this  day  forth,  of  life,  of  limb, 
and  of  worldly  honor  [or  earthly  worship]  ; 
and  unto  you  shall  be  true  and  faithful, 
and  will  bear  you  fsuth  for  the  lands  which 
I  hold  of  you,  saving  the  faith  I  owe  to  our 
sovereign  lord  the  king."  Stat.  17  Bdto. 
II.  St.  2.  The  lord  then  gave  the  tenant  a 
kiss,  and  the  latter  standing  up  then  made 
the  oath  of  fealty.  Litt.  sect.  B5.  Bract. 
fol.  80.  Spelman.  2  BL  Com.  64.  See 
Homagium,  Homo, 

The  above  mentioned  formula  of  homage 
was  prescribed  by  the  statute  17  Edw.  II. 
The  older  form  given  by  Bracton  is  in 
somewhat  different  language,  though  both 
commenced  with  the  same  words :  Devenio 
vestre  homo;  (L.  Fr.  jeo  deveigne  vostre 
home,)  from  which  the  term  homage  itself 
is  derived.     Bract,  fol.  80.     Britt.  c.  68. 


Digitized  by 


Google 


bOM 


(m) 


mu 


Co.  Litt  64  b.  See  Devenio,  That  hom- 
age was  much  more  than  a  mere  ceremony, 
is  clear  from  Bracton's  definition  of  it,  (see 
Homagium,)  who  also  observes  that  the 
putting  of  the  tenant's  hands  between 
those  of  the  lord  denoted,  on  the  part  of 
the  lord,  protection,  defence,  and  warranty, 
and  on  the  part  of  the  tenant,  reverence 
and  subjection.  Bract,  fol.  80.  Homage  is 
now  commonly  regarded  in  the  light  of  an 
abject  and  servile  ceremony,  importing  a  de- 
gree of  humiliation  on  the  part  of  the  tenant 
degrading  to  the  character  of  a  freeman. 
There  was  one  part  of  the  ceremonial,  how- 
ever, which  places  it  in  a  somewhat  less 
odious  light.  At  the  conclusion  of  the 
homage,  the  lord  was  bound  to  kiss  the 
tenant,  and  this,  according  to  Britton,  could 
never  be  dispensed  with,  whoever  the  lord 
might  be ;  whether  the  king  himself  or 
any  other,  whether  male  or  female,  clerk 
or  layman,  old  or  young ;  and  whoever  the 
tenant  might  be,  poor  or  rich,  healthy  or 
sick,  ugly  or  fair  (poure  au  ryche,  lede  ou 
bele.)  Britt,  c.  68.  In  the  reign  of  Henrv 
YI.  a  special  act  of  parliament  was  passed, 
to  excuse  the  kissing  in  the  case  of  homage 
made  to  the  king,  by  reason  of  pestilence. 
Rot.  Pari.  18  lien. 
MSS. 


VI.  n.  68.      Hal. 


HOMAGE  ANCESTREL,  (or  AUN- 
CESTREL.)  L.  Fr.  In  old  EnglUh  law. 
A  species  of  tenure,  where  a  man  and  his 
ancestors  had  immemorially  holden  land  of 
another  and  his  ancestors  by  the  service  of 
homage.  Litt.  sect.  143.  2  Bl.  Com. 
800.  This  bound  the  lord  to  warranty,  in 
the  ancient  sense  of  homage.  Id,  ibid. 
Hargr.  Co.  Litt.  Note  12,  lib.  2.  See 
Homagium. 

HOMAGE  JURY.  In  English  law. 
The  jury  in  a  court  baron ;  so  called,  be- 
cause it  most  commonly  consisted  of  such 
as  owed  homage  to  the  lord  of  the  fee. 
Cowell.  See  Homagium,  Otherwise  called 
pares  curia,  peers  of  the  court.  2  BL 
Com.  64,  366. 


HOMAGE   LIEGE. 
ligium. 


See    Homagium 


HOMAGER.  In  English  law.  One 
that  does,  or  is  bound  to  do  homage. 
Coufcll. 

HOMAGIUM.  L.  Lat.  [quasi  homi- 
nis  agium  ;  the  tenant  promising  to  be  his 
lord's  man;  se  domini  hominem  acturum. 
Spelman.]  In  feudal  law.  Homage. 
Called  aiao  anciently,  hominium,  homina- 


tus,  kominatio,  hominiscum,  and  hofainiscd- 
tus,  Hominium,  according  to  Spelman, 
was  the  most  ancient  form.  Lord  Coke 
says  it  is  called  in  English  manJiood,  and 
that  manhood  and  homage  is  all  one.  Co, 
Litt.  64  b. 

Homagium  est  juris  vinculum  quo  quis 
tenetur  et  astringitur  ad  warrantizandum, 
defendendum  et  acquietandum  teneniem 
suum  in  seysina  sua  versus  omnes,  per  cer- 
turn  servitium  yin  donatione  nominatum  et 
expressum,  et  etiam^  vice  versA,  quo  tenens 
re-obligatur  et  astringitur  ad  fidem  domino 
suo  servandam,  et  servitium  debitum  facien- 
dum. Homage  is  a  bond  of  law  by  which 
one  is  held  and  bound  to  warrant,  defend 
and  acquit  his  tenant  in  his  seisin,  against 
all  persons,  by  the  certain  service  named 
and  expressed  in  the -gift;  and  also,  on  the 
other  hand,  by  which  the  tenant  in  return 
is  obligated  and  bound  to  keep  his  faith  to 
his  lord,  and  to  perform  the  service  due. 
Bract,  fol.  Y8  b. 

Homagium  lioium.  L.  Lat.  Liege 
homage ;  that  kind  of  homage  which  was 
due  to  the  sovereign  alone  as  supreme  lord, 
and  which  was  done  without  any  saving  or 
exception  of  the  rights  of  other  lords. 
Spelman  voc.  Homagium,  So  called  from 
ligando,  (binding,)  because  it  could  not  be 
renounced  like  other  kinds  of  homage.    Id. 

Homagium  planum.  L.  Lat.  In  feudal 
law.  Plain  homage ;  a  species  of  homage 
which  bound  him  who  did  it  to  nothing 
more  than  fidelity,  without  any  obligation 
either  of  military  service  or  attendance  in 
the  courts  of  his  superior.  1  Eobertson^s 
Charles  V.,  Appendix,  Note  viii. 

Homagium  simplex.  L.  Lat.  In  feudal 
law.  Simple  homage ;  that  kind  of  hom- 
age which  was  merely  an  acknowledgment 
of  tenure,  with  a  saving  of  the  rights  of 
other  lords.  Hargr.  Co,  Litt,  note  18, 
lib.  2. 

HOMAGIUM  REDDERE.  L.  Lat. 
To  renounce  homage ;  to  give  it  up,  or  dis- 
solve it.    Bract,  fol.  81  b. 

HOME.    See  Domicile. 

HOME  PORT.  A  port  in  a  state  in 
which  the  owner  resides.*  1  Brock,  B, 
396,  404.  But  see  3  Kent's  Com.  171, 
172,  note. 

HOMESTEAD.  The  place  of  a  home 
or  house.*  That  part  of  a  man's  landed 
property  which  is  about  and  contiguous  to 
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his  dweUiog-house.  Parsons,  J.,  2  Met- 
eal/*8  B.  45,  note.  Called  anciently  a 
homestall,  or  homestale.     Cowell, 

HOMICIDE.  L.  Fr.  <fe  Eng.  [Lat. 
homicidium,  from  homo,  a  man,  or  human 
being,  and  ccsdere,  to  kill,  or  ccedes,  a 
killing.]  In  criminal  law.  The  killing  of 
one  human  bein^  by  another,  {homintM  oc- 
eisio  ab  komine  fi^c^ot-)  Bract,  fol.  120  b. 
4  Bl.  Com.  111.  See  WTiarton'sAm.  Grim. 
Law,  217,  224.  Divided  by  Blackstone 
{uh.  8up.)  into  three  kinds ;  justifiable,  ex- 
cusable, and  felonious.  4  SUph.  Com.  96, 97. 
See  Justifiahle  homicide,  JExctMoble  homi- 
cide,  Felonious  homicide. 

HoMiciDB  PER  INFORTUNIUM.  In  crimi- 
nal law.  Homicide  by  misfortune,  or  acci- 
dental homicide ;  as  where  a  man  doing  a 
lawful  act,  without  any  intention  of  hurt, 
unfortunately  kills  another;  a  species  of 
excusable  homicide.  4  Bl.  Com.  182.  4 
Stq)h.  Com*  101.  Called  also  homicide  per 
misadventure.  Id.  ibid.  1  Russell  on 
Crimes,  657.  Answering  to  the  homtcidi- 
urn  ex  casu,  (q.  v.)  of  Bracton.  See  Per 
infortunium,  Per  misadventure. 

HOMIGIDB  PER  MISADVENTURE.      See  JSO' 

micide  per  infortunium. 

Homicide  se  defbndendo.  In  criminal 
law.  Homicide  in  self-defence ;  the  killing 
of  a  person  in  self-defence  upon  a  sudden 
afifray ;  where  the  slayer  had  no  other 
possible  (or,  at  least,  probable)  means  of 
escaping  from  his  assailant.  4  Bl.  Com. 
183,  184—186.  4  Steph.  Com.  103—105. 
A  species  of  excusable  homicide.  Id.  ibid, 
1  Russell  on  Crimes,  660. 

HOMICIDIUM.  Lat.  Homicide.  Est 
dictum  homicidium  ab  homme  et  C/Bedo, 
quasi  hominis  caedium ;  it  is  called  homi- 
cidium  from  homine  and  ccsdo,  as  it  were 
hominis  medium.  Bract,  fol.  120  b.  See 
Homicide. 

Homicidium  exjustitia  ;  homicide  in  the 
administration  of  justice,  or  in  the  execu- 
tion of  the  sentence  of  the  law.     Id,  ibid. 

Homicidium  ex  necessitate;  homicide 
from  inevitable  necessity,  as  for  the  pro- 
tection of  one's  person  or  property.  Id. 
ibid.     See  Justifiable  Itomicide. 

Homicidium  ex  casu  ;  homicide  by  ac- 
cident. Id.  ibid.  See  Excusable  homi- 
cide. 

Homicidium  ex  voluntate  ;  voluntary  or 
wilful  homicide.  Id.  fol.  121.  See  Felo- 
mitmt  homicide. 


HOMINATIO.  L.  Lat  [from  homo,  n 
man  or  vassal.]  In  old  English  law.  Ho^ 
mage,  or  the  doing  of  homage.  Spelman, 
voc.  Homagium.    Domesday.    Blount. 

HOMINES  LIGIL  L.Lat.  In  feudal 
law.  Liege  men ;  feudal  tenants  or  vassals, 
especially  those  who  held  immediately  of 
the  sovereign.  1  Bl.  Com.  3.67.  Se^ 
Homo  ligius, 

HOMINIUM.  L.  Lat.  [from  homo,  a 
man  or  vassal]  In  old  English  law.  Ho- 
mage. This,  according  to  Spelman,.  was 
the  original,  and  anciently  the  more  com- 
mon term,  which  afterwards  gave  place  to 
homagium.    Spelman,  voc.  Homagium, 

HOMIPLAQIUM.  L.  Lat.  [from  Aomo, 
a  man,  and  plaga,  a  wound.]    In  old  £n- 

flish  law.    The  maiming  of  a  man.    LL. 
Ten.  I.  c.  80.     Blount, 

HOMME.  Fr.  Man;  a  man.  This 
term  is  defined  by  the  civil  code  of  Loui- 
siana, to  mclude  a  woman.  Art.  3529,  n. 
1.  2.    See  Homo. 

HOMMES  DE  FIEF.  Fr.  In  feudal 
law.  Men  of  the  fief ;  feudal  tenants,  the 
peers  in  the  lord's  courts.  Esprit  des 
Xois,  liv.  28>  c.  27. 

HOMMES  FEODAUX.  Fr.  In  feudal 
law.  Feudal  tenants ;  the  same  with  hom- 
Vies  de  fief,  (q.  v.)  Esprit  des  Lois,  liv. 
28,  c.  86. 

HOMO.  Lat.  A  man.  (See  Homo,  in 
feudal  law.)  Homo  consiliarius,  et  in  lege 
peritus ;  a  counsellor,  and  learned  in  the 
law.     10  Co.  61. 

A  human  being,  including  both  male 
and  female.  Hominis  appellatione^  tam 
ftBminam  quam  masculum  contineri,  non 
dubitatur ;  that  both  female  as  well  as 
male  is  included  under  the  term  homo,' is 
not  doubted.  Dig,  60.  16.  162.  This 
exposition  of  the  civil  law  is  followed  in  the 
common  law,  and  formally  adopted  in  some 
modern  codes.     2  Inst.  46.     See  Homme. 

HOMO.  L.  Lat.  In  feudal  law.  A 
man ;  a  vassal  {vassallus,  vassus  ;)  a  mili- 
tary or  feudal  tenant  or  retainer,  {miles, 
cliens  feodalis.)  One  who  having  received 
a  fee  or  fief,  was  bound  to  fight  for  his 
lord,  and  to  do  homage,  and  other  military 
services.  Called  also  baro,  and  more  fre- 
quently Uudes.  Spelman,  voc.  Homagium, 
A  tenant  by  knight  service.  Id.  ibid. 
FUmm  iiaquM  custodiam  domini  JUiorum 
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et  haredum  hominum  iwmim^  etfiadbrum 
Muorum,  ita  quod  plenam  hide  habent  dU- 
poiitionem;  the  lords  therefore  have  the 
entire  wardship  of  the  children  and  heirs 
of  their  tenants,  and  of  their  fees,  so  that 
they  have  the  fall  disposition  thereof. 
eianv.  lib.  7.  c.  9.  Ru^o  Bardolfet  Will 
SiuteMU  consentire  noltierunt  quia  erant 
homines  comitis  Johannis  Moretonii  ;  Hugh 
Bardolf  and  Will  Stuteville  would  not 
consent,  because  they  were  the  men  of 
earl  John  Moreton.  Hoveden  in  Hie,  I. 
A.  D.  1193. 

Any  tenant  of  lands,  whether  agricultu- 
ral, (90cmannu8f)  or  military.  Spelman, 
ub.  sup. 

Any  retamer,  dependant,  servant,  or  per- 
son of  inferior  or  servile  condition ;  {cliens, 
famulus,  subditus.)     Id.  ibid. 

Homo  casatus.  One  who  did  service 
within  a  house,  {qui  in  eedibus  servit,) 
Capitular,  lib.  5,  c.  136.  Spelman,  voc. 
Homagium,     But  see  Casatus. 

Homo  chartularius,  A  slave  manumit- 
ted by  charter.     Capitular,  lib.  6,  c.  208. 

Homo  eommendatus.  One  who  surren- 
dered himself  into  the  power  of  another, 
for  the  sake  of  protection  or  support.  L. 
Bipuar.  tit.  72,  §  6.     See  Commendatus. 

Homo  ecclesiasticus.  A  church  vassal; 
one  who  was  bound  to  serve  a  church, 
especially  to  do  service  of  an  agricultural 
character.  Capitular,  lib.  5,  c.  151.  Spel- 
man, voc.  Homagium. 

Homo  exercitalis.  A  man  of  the  army 
{exercitus;)  a  soldier.  LL.Longob.  lib.  1, 
tit.  9, 1.  21.  L.  Wisigoth.  lib.  19,  tit.  2, 1.  9. 

Homo  feodalis.  A  vassal  or  tenant ;  one 
who  held  a  fee  (feodum,)  or  part  of  a  fee. 
Spelman,  ub.  sup. 

Homo  fisealis  or  fisealinus.  A  servant 
or  vassal  belonging  to  the  treasury  or 
fiseus.    Id.     Formull.  SoUnn.  c.  90. 

Homofrancus.  A  freeman.  See  Fran- 
cus.     A  Frenchman.    See  Francus. 

Homo  ingenuus.  A  free  man.  L.  Ri- 
puar.  tit.  31,  §  1.  A  free  and  lawful  man. 
Spelman,  voc.  Ingenuus.  A  yeoman.  Id. 
ibid. 

Homo  liber.  A  freeman.  See  Ldber  homo. 

Homo  ligius.  A  liege  man ;  a  subject ; 
a  king's  vassal.  Spelman,  voce.  Homagium, 
Ligius.    The  vassal  of  a  subject.    Id,  ibid. 

Homo  novus,  A  new  tenant  or  vassal ; 
one  who  was  invested  with  a  new  fee. 
Spelman,  voc.  Homagium. 

Homo  pertinens.  A  feudal  bondman  or 
vassal ;  one  who  belonged  to  the  soil,  {qui 
gleba  adscribitur.)  LL.  Longch.  lib.  1, 
tit  16, 1.  8. 

Homio  regius.  A  king's  vassal.  L. 
Bipuar.iki.  11,  §8. 
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HOMO  ROMANUS.  Lat  A  Roman. 
An  appellation  given  to  the  old  inhabitants 
of  Gaul  and  other  Roman  provinces,  and 
retained  in  the  laws  of  the  barbarous  na- 
tions. L.  Salic,  tit.  34,  §  8.  Id.  tit.  43, 
§§  6 — 8.     Spelman. 

HOMEHYNE.  Sax.  A  domestic.  Spel- 
man.   See  Hogenekyne. 

HOMOLOGARE.  Grseco-Lat.  [from 
Gr.  6fioloyhv,  to  consent,  assent,  confess.] 
In  the  civil  law.  To  confirm  or  approve  ; 
to  consent,  or  assent;  to  confess.  Calv. 
Lex.  Sometimes  corruptly  written  emolo* 
gore. 

HOMOLOGATE,  [from  komologare^ 
q.  v/j  In  modern  civil  law.  To  approve,  to 
confirm  ;  as  a  court  homologates  a  proceed- 
ing. See  Homologation.  Literally,  to  use 
the  same  words  with  another,  (Gr.  bfib^, 
same,  and  ^byog,  word;)  to  say  the  like. 
Martin,  J.,  9  Martin's  (La.)  R.  324.  To 
assent  to  what  another  says  or  writes. 

HOMOLOGATION,  [from  homologare, 
q.  v.]  In  modem  civil  law.  Approbation 
or  confirmation  by  a  court ;  as  of  an  award, 
a  partition,  dec.  Civil  Code  of  Louis,  art. 
3096,  1296,  1297,  1299. 

In  Scotch  law.  Consent  tacitly  inferred 
from  fact  or  deed.  1  Forbes^  Inst,  part  2, 
p.  166. 

HOMOLOGUS.  Lat.  In  feudal  law. 
A  liege  vassaL  The  same,  according  to  the 
feudists,  as  homo  ligius.  But  Spelman  and 
Calvin  disapprove  this  derivation. 

HOMONYMI^.  Grseco-Lat.  [from  Gr. 
6(jibg,  same,  and  bvofia,  name.]  A  term 
applied  in  the  civil  law,  to  cases  where  a 
law  was  repeated,  or  laid  down  in  the  same 
terms  or  to  the  same  effect,  more  than 
once.     2  Kenfs  Com.  489,  note. 

HOMSTALE.  Sax.  [from  ham,  house, 
and  stal,  station.]  In  old  English  law.  A 
mansion  house,  or  homestall.  Cowell.  See 
Homestead. 

HONDHABEND.  Sax.  Having  in 
hand.     See  Handhabend. 

HONESTE.  Lat.  Honorably;  with 
credit  or  propriety ;  in  a  manner  becoming 
one's  station ;  becomingly ;  virtuously. 
Provideatur  ei  domus  competens  in  qua 
possit  honeste  morari,  quousque  dos  sua  ei 
assignetur ;  there  shall  be  provided  for 
her  a  sufficient  house,  in  which  she  may 
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tarry,  or  live  creditably,  until  her  dower 
be  assigned  her.  Bract,  fol.  96.  Honcste 
TiT«r«s  to  live  honorably,  creditably  or 
virtuously.  One  of  the  three  general  pre- 
cepts to  which  Justinian  reduced  the  whole 
doctrine  of  the  law.  Inst.  1.  1.  3.  £ract. 
fol.  3,  3  b.  This  phrase  is  rendered  by 
Blackstone,  as  well  as  Harris  and  Cooper, 
in  their  translations  of  the  Institutes,  *'  to 
live  honestly."  1  Bl.  Com.  40.  But  this 
IB  not  the  proper  meaning  of  honeste,  either 
in  classical  or  law  Latin.  Id.  ibid.  Chris- 
tian's note.  See  the  quotation  from  Brac- 
ton,  supra  ;  and  see  Honestus. 

HONESTUS.  Lat.  Of  good  character, 
or  standing.  Coram  duohus  vel  pluribus 
viris  legalihus  et  honestis;  before  two  or 
more  lawful  and  good  men.    Bract,  fol.  61. 

Proper  or  becoming.  Nom  omne  qaod 
licet  hoMMtam  eat.  What  is  lawful  IS  not 
always  becoming.     Dig,  50.  17.  144. 

HONOR,  HONOUR.  In  feudal  law. 
A  seiffniory  of  the  nobler  sort,  having 
several  inferior  lordships  and  manors  de- 
pendent upon  it,  by  the  performance 
of  customs  and  services.  Cowell.  Termes 
de  la  ley.  Blount*  1  Steph.  Com,  202. 
The  seigniory  of  a  lord  paramount.  2  Bl. 
Com.  91.  This  term  was  introduced  into 
England  by  the  Normans,  and  anciently 
signified  the  feodal  patrimony,  estate  or 
barony  of  a  greater  baron.  It  was  called 
also  a  royal  benefice  or  fee,  and  was  always 
held  of  the  king  in  capite,     Spelman. 

HONOR  COURTS.  In  English  law. 
Courts  held  within  honors.  Stat.  33  Hen, 
VIII.  c.  37.  Stat.  37  Hen.  VIII.  c.  18. 
Cowell, 

TO  HONOR.  In  mercantile  law.  To 
accept  a  bill  of  exchange ;  to  pay  a  bill  or 
note  when  due. 

HONORARIUM.  Lat.  In  the  civil 
law.  An  honorary  or  free  gift ;  a  gratui- 
tous payment,^as  distinguished  from  hire  or 
compensation  for  service ;  a  lawyer's  or 
counsellor's  fee.  Among  the  ancient  Ro- 
mans advocates  practised  gratis,  for  honor 
merely,  or  at  most  for  the  sake  of  gaining 
influence ;  being  prohibited  by  the  Cincian 
law  from  taking  any  fees  or  presents  for 
their  services.  Under  the  emperors,  the 
taking  of  fees  to  a  certain  limit  (ten  thou- 
sand sesterces,  or  about  80/.  of  English 
money,)  was  permitted.  8  Bl,  Com.  28. 
Tacit.  Annal.  lib.  xL  c.  5.  The  ancient 
idea  continued  however  to  be  retained  in 
the  name  {honorarium)  given  to  the  fees 


thus  allowed,  and  is  still  preserved  in  that 
rule  of  the  English  law  that  a  counsel  can 
maintain  no  action  for  his  fees.  3  Bl,  Com, 
ub.  sup.     Story  on  Bailm.  §  153. 

HONORARY  SERVICES.  In  English 
law.  Services  incident  to  grand  serjeanty, 
and  annexed  commonly  to  some  honor. 
Cowell, 

HONTFANGENETHEF.  CoweUthmks 
this  word  should  be  written  hondfange- 
netkef,  signifying  a  thief  taken  hondhabend. 
But  it  is  rather  a  misprint  for  houtfangene- 
theft  a  form  or  corruption  of  outfangenethef. 
Bracton  uses  both  hutfangt?iefe,  and  ut/an- 
genethef.  Bract,  fol.  122  b,  154  b.  So 
in/angenethef  was  otherwise  written  hin- 
fangthefe.     Id.  ibid.     See  Out/angthefe. 

HOPE.  In  old  English  law.  A  valley. 
Co,  Litt.  4  b. 

HORA.  Lat.  An  hour.  Hora  fit  ex 
quadraginta  momentis  ;  an  hour  consists  of 
forty  minutes.  Bract,  fol.  264,  359  b.  2 
/n«^.  318.    SeejBTowr. 

HORA  AUROR2E.  L.  Lat.  In  old 
records.     The  morning  bell.     Cowell. 

HOR^  JURIDIC^.  Lat.  Juridical 
hours ;  hours  for  judicial  business ;  hours 
during  which  judges  sit  in  court.  2  Inst. 
265.  In  Fortescue's  time,  the  judges  of 
England  did  not  sit  in  the  king's  courts 
above  three  hours  in  the  day,  that  is,  from 
eight  in  the  morning  till  eleven.  Fortescue 
de  L,L.  AnglicB,  c.  5 1 .    Selden's  note,  in  loc. 

HORDERIUM.  L.  Lat.  In  old  En- 
glish law.  A  hoard ;  a  treasure,  or  reposi- 
tory.    LL.  Canut.  c,  104.     Cowell. 

HORDEUM.  Lat.  In  old  records. 
Barley.  Hordeum  palmate  ;  beer  barley, 
as  distinguished  from  common  barley, 
which  was  called  hordeum  quadragesimale, 
Blount. 

HORN  WITH  HORN.  In  old  records. 
The  promiscuous  feeding  together  of  homed 
cattle  upon  the  same  common.  Spelman, 
Cowell.  The  intercommoning  of  homed 
cattle,  where  there  was  common  pur  cause 
de  vicinage.     Blount, 

HORN  TENURE.  See  Comage.  The 
Pusey  estate  in  England  was  held  by  the 
tenure  of  a  horn,  which,  on  a  bill  filed  in 
chancery,  was  ordered  to  be  delivered  up 
to  the  heir.     1  Vem,  273. 
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HORNGELD.  Sax.  [from  horn,  and 
geid,  a  payment.]  In  old  English  law.  A 
tax  within  a  forest,  paid  for  horned  beasts. 
Cramp.  Jurisd.  197.     Cotoell,    Blount, 

HORNING,  or  LETTERS  OF  HOR- 
NING. In  Scotch  law  and  practice.  A 
warrant  in  the  king's  name,  issued  out 
ander  the  signet,  to  charge  persons  to  pay, 
or  perform  deeds  within  a  prefixed  time, 
upon  pain  of  being  declared  outlaw,  and 
having  their  goods  poinded,  [i.  e.  distrain- 
ed,] £c.  in  case  of  disobedience.  1  Forbes* 
Inst,  part  3,  p.  22.  A  species  of  diligence, 
p.  e.  process]  against  a  debtor,  proceeding 
on  the  warrant  of  a  decree  of  the  court  of 
session,  directing  the  debt  to  be  paid  within 
a  limited  number  of  days;  in  default  of 
which  payment,  the  debtor  incurs  the 
charge  of  rebellion,  and  is  thereupon  liable 
to  caption  or  arrest.     Brande, 

HORREUM,  Orreum,  Lat.  A  place 
for  keeping  grain ;  a  granary.  See  Custos 
horrei, 

A  place  for  keeping  fruits,  wines,  and 
goods  generally ;  a  store -house.  Calv. 
Lex,   De  mercihus  in  orreis.    Bract,  fol.  48. 

HORS.  L.  Fr.  Out;  out  of;  without. 
Probably  derived,  through  fors,  from  the 
Latin  forts  ;  f  and  h  being  sometimes  in- 
terchangeable letters.  Thus  forsprise  is 
sometimes  written  horsprise  or  horspris. 
See  Foris^  Forprise,  Hors  son  sen  ;  out  of 
his  sense  or  mind.  Britt,  c.  85.  Hors  de 
pry  son  ;  out  of  prison.  Siat,  Mod,  Lev, 
Fines,  Tener  hors  ;  to  keep  out.  Britt, 
c.  65. 

HORS  DE  SON  FEE.  L.  Fr.  Out  of 
his  fee.  Britt.  c.  38.  The  name  given  in 
the  old  books  to  an  exception  or  plea  to 
avoid  an  action  brought  for  rent  issuing 
oat  of  certain  land,  by  one  pretending  to 
be  the  lord,  or  for  some  customs  and  ser- 
vices ;  for  if  the  defendant  could  prove  the 
land  to  be  out  of  the  compass  of  the  plain- 
tiff's fee,  the  action  failed.  Termes  de  la  ley, 
3  Reeves'  Hist,  Fng.  Law,  455.  See  Ex- 
tra feodum.  District, 

HORS  PRIS.  L.  Fr.  Except.  Lite- 
rally translated  by  the  Scotch  out  taken, 
Hors  pris  clers,  gentz  de  religion,  et  fern- 
VMS  ;  except  clerks,  people  of  religion,  and 
women.     Britt,  c.  29. 

HOSPES.  Lat.  A  guest.  8  Co.  32, 
Calye's  case.     See  Hospites, 

A  host,  or  entertainer.  Calv,  Ifi^, 
More  commonly  hospitator,  (q.  v.) 


HOSPITARE.  Lat.  [from  hospes,  q.  v.] 
To  entertain  a  guest.  Beg,  Grig,  106. 
Hospitatus ;  one  entertained;  a  guest. 
Id,  ibid.     Ad  hospitandum.     Id,  ibid, 

HOSPITATOR.  L.  Lat  [from  hospi- 
tare,  (q.  v.)  or  according  to  Coke,  from 
hospitium.]  An  entertainer ;  a  host.  Beg. 
Grig.  105.  Hospitator  communis  ;  a  com- 
mon innkeeper.  Plowd,  9,  marg.  8  Go.  32, 
Calye's  case. 

HOSPITES.  Lat.  [plural  of  hospes, 
q.  v.]  Guests.  Beg.  Grig.  105.  Ut  hos- 
pites ;  as  guests.     1  Salk.  25,)pl.  10. 

HOSPITIA.  Lat.  [i^l.o( hospitium,q.r.] 
Inns.  Hospitia  communia,  common  inns. 
Beg.  Grig.  106.  Hospitia  curies  ;  inns  of 
court.  Hospitia  cancellarics ;  inns  of 
chancery.  Crabb's  Hist.  Fng,  Law,  428, 
429.     4  Reeves'  Hist.  120. 

HOSPITIUM.  Lat.  An  inn,  or  hostel. 
Commune  hospitium ;  a  common  inn.  8 
Co.  32,  Calye's  ease.  Hob.  245  b.  See 
Infra  hospitium, 

HOST,  Hosts,  Houst.   L.Fr.   An  army. 
Britt.  c,  22. 
A  military  expedition ;  war.  Kelham, 

HOSTAGIUM.  This  word  is  given  by 
Blount  from  the  Monasticon  Anglicanum^ 
par.  1.  fol.  348  b,  without  any  signification. 
It  probably  signified  a  tax  or  tribute  to- 
wards the  support  of  an  army,  {hostis  or 
hostium.) 

HOSTE.  L.  Fr.  A  host,  or  enter- 
tainer.    Kelham. 

A  guest.  En  droit  de  hostes,  vohns  que 
chescun  respoyne  pur  son  hoste  que  il  avera 
herberge,  Ac. ;  in  right  [or,  as  to  the 
law]  of  guests,  we  will  that  every  one 
shall  answer  for  his  guest,  whom  he  shall 
have  harbored,  &c,     Britt,  c.  12. 

HOSTEL,  Hostell.  L.  Fr.  A  house, 
hold.  Britt,  fol.  1  b.  Artie,  sup.  Chart, 
c.  2. 

HOSTELAGIUM.  L.  Lat.  In  old 
records.  A  right  to  receive  lodging  and 
entertainment,  anciently  reserved  by  lords 
in  the  houses  of  their  tenants.     Coufell, 

HOSTELER,  Hostiler.  [Fr.  hostelier,] 
An  innkeeper.     CoweU.     Blount. 

HOSTENDUCLdB.  L.  Lat.  [from  hostU, 
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an  anny.l    In  feudal  law.    A  tribute  or 
aid  resembling  Bcutage.     Spelman. 

HOSTES.  Lat.  [pi.  of  kostis,  q.  v.] 
Enemies.  Hostes  hi  sunt  qui  nobis,  aut 
quibus  nos  publice  helium  deerevimus, 
cateri  latrones  aut  pradones  sunt.  Ene- 
mies are  those  who  declare  war  against  us, 
or  against  whom  we  declare  war,  publicly  ; 
all  others  are  pirates  or  robbers.  Di^.  50. 
16.  118.  This  definition  of  the  civil  law  is 
accurately  given  by  Blackstone,  but  care- 
lessly quoted  by  Coke.  1  Bl.  Com.  251. 
7  Co,  24  b,  Calvin's  case. 

HOSTIA.  Lat.  The  host,  bread  or 
consecrated  wafer  in  the  eucharist  Cowell. 

HOSTIS.  Lat.  An  enemy;  one  who 
makes  war  by  an  open  formal  proclamation 
of  hostility.     See  Hostes, 

HOSTIS.  L.  Lat.  [from  Fr.  hoste.]  A 
host  or  army.  This  sense  of  the  word  is 
common  in  ancient  European  laws,  pro- 
ceedings of  councils,  and  authors  of  the 
middle  ages.     Spelman. 

HOSTIUM.  L.  Lat.  In  old  European 
law.  A  host  or  army.  Spelman,  voc. 
ffostis. 

Used  also  for  ostium,  a  door.  Ad  hos- 
tium  ecclesta  ;  at  the  church  door.  Braxit, 
fol.  303.  Custodes  hostiorum;  doorkeep- 
ers.    Stat.  Westm.  2,  c.  44. 

HOTCHPOT.  [Sax.  hutspot,  hotspot  ; 
L.  Fr.  hochepot ;  L.  Lat.  in  partem  positio, 
'-"Collatio.]      A  mixing   or  blending  to- 

§  ether ;  a  commixion  or  commixture  of 
ivers  things  together.*  Co,  Litt.  177  a. 
A  throwing  of  one  or  more  separate  por- 
tions into  a  common  stock.*  Anciently 
applied  to  the  mixing  and  blending  of 
lands  given  to  one  daughter  in  frank  mar- 
riage, with  those  descending  to  her  and 
her  sisters  in  fee  simple,  for  the  purpose  of 
dividing  the  whole  equally  among  them; 
without  which  the  daughter  who  held  in 
frank  marriage  could  have  no  share  in  the 
lands  in  fee  simple.  Litt.  sect.  267,  268. 
Co.  Litt.  177  a.     2  Bl.  Com.  190.     To 

fut  in  hotchpot,  or  bring  into  hotchpot,  (L. 
r.  mitter  en  hotchpot,)  signified  to  make 
this  mixture.  Litt.  sect.  267,  268.  These 
terms  are  traced  by  Blackstone,  after  Spel- 
man, to  the  mittere  in  confusum,  of  the  law 
of  the  Lombards.  2  Bl.  Com.  190.  The 
word  hotchpot  is  considered  by  Webster  as 
of  French  origin ;  but  Lord  Coke  treats  it 
as  another  form  of  the  Sax.  hotspot,  a 
pudding  or  mixture  of  different  ingredients. 


and  Littleton  expressly  gives  it  this  mean- 
ing. Litt.  sect.  267.  Co.  Litt.  177  a. 
Spelman  writes  it  hotchpotch. 

Hotchpot,  or  the  putting  in  hotchpot  is 
applied  in  modem  law  to  the  throwing  the 
amount  of  an  advancement  made  to  a 
particular  child  in  real  or  personal  estate, 
mto  the  common  stock,  for  the  purpose  of 
a  more  equal  division,  or  of  equalizing  the 
shares  of  all  the  children.  2  Bl.  Com, 
616,  517.  2  ITenfs  Com.  421,  422.  4  Id. 
418,  419.  This  answers  to,  or  resembles 
the  collatio  bonorum,  or  collation  of  the 
civil  law.  Id.  ibid.  See  Collatio  bonorum. 
The  term  has  been  applied  by  Mr.  Justice 
Story  in  a  case  of  salvage.  1  Sumner's 
R.  400,  421. 

HOUAWARTH.  [quasi  hofwarde,  from 
Sax.  ?iof,  a  house,  and  werde  or  warde,  a 
guard.]  In  old  European  law.  One  that 
keeps  or  guards  a  house,  {cedium  vel  aula 
custos.)     Spelman.     L.  Baivarior,  tit.  19, 

HOUR.  [Lat.  Aora.J  The  twenty-fourth 
part  of  a  day  ;  consisting  of  sixty  minutes. 
In  the  old  books,  it  is  said  to  consist  of 
forty  minutes.  Bract,  fol.  264.  2  Inst. 
318.  In  the  note  to  2  BL  Com,  140,  the 
word  forty  in  2  Inst.  318,  is  called  a  mis- 
print But  Lord  Coke  merely  copied  from 
Bracton,  who  very  plainly  uses  the  word 
quadraginta.     See  Hora. 

HOUSE,  [from  Sax.  hus ;  Lat.  do- 
musl  A  bunding  intended  for  human 
habitation.  14  Mees.  dk  W.  181.  "We all 
think,'*  observes  Pollock,  C.  B.,  in  this  case, 
"  that  the  term  house,  prima  facie,  means  a 
dwelling  house."  Id.  186.  And  see  4 
Man,  Or.  cfe  Scott,  106.  But  in  7  Man. 
dt  Gr.  122,  it  was  said  that  a  house  does 
not  necessarily  mean  a  dwelling-house. 
Creswell,  J.,  Id.  136.  A  building  calcula- 
ted to  be  used  as  a  dwelling-house,  though 
not  used  as  such,  is  properly  described  as 
"a  house,"  Id.  122.  This  was  decided 
under  the  statute  2  Will.  IV.  c.  46.  A 
building  divided  into  floors  and  apartments, 
with  four  walls,  a  roof»  a  door  and  chim- 
neys, would  be  considered  in  ordinary  par- 
lance between  man  and  man,  as  a  ?iouse. 
Tindal,  C.  J.,  Id.  126.  See  Domus,  Dwel- 
ling house. 

By  the  grant  of  a  messuage  or  house, 
the  orchard,  garden  and  curtilage  occupied 
therewith  win  pass,  (but  contra,  as  to  the 
garden ;)  and  so  an  acre  or  more  may  pass 
by  the  name  of  a  house.  So,  by  a  devise 
of  a  messuage  or  house,  land  will  pass ; 
but  what  shsul  be  said  to  pass  by  a  devise 
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18  a  question  of  intention.  1  OrahVtJBeal 
Prop.  68,  8  87.  In  Pennfljlvania  it  has 
been  held  tnat  in  the  devise  of  a  house  in  a 
will,  the  word  "  house**  is  synonymous  with 
**me99uaa€**  and  conveys  all  that  comes 
within  the  curtilage.  4  Eawle's  E.  889. 
4  Penn.  St  (Barr^s)  B.  98.  But  this  is 
doubted.  2  Hilliard^e  Real  Prop.  548. 
1  Jarman  on  Wills,  709,  (606,  607,  Per- 
kins' ed.  notes.) 

HOUSEBOTE,  ffousbote.  [from  houH, 
and  Sax.  bote,  an  allowance.]  An  allow- 
ance of  wood  made  to  a  tenant,  for  repairing 
his  house.  Necessary  timber  which  a 
lessee  for  years,  or  for  life,  is  allowed  to 
cut  oflf  the  grround  let  to  him,  for  the  pur- 
pose of  repairing  the  houses  upon  the  same 
ground.*  Termes  de  la  ley.  2  Bl.  Com. 
86.  Bract  fol.  408.  It  is  sometimes  said 
to  include  necessary  wood  for  burning  in 
the  house;  though  the  latter  is  more 
properly  called  by  the  dbtinct  name  of 
fire-bote.  Co.  lAtt.  41  b.  2  Bl.  Com. 
85.  Bracton  {ub.  sup.)  makes  a  clear  dis- 
tinction between  them. 

HOUSEHOLD.  A  family  living  to- 
^  gather.  Piatt,  J.,  18  Johns.  R.  400,  402. 
Those  who  dwell  under  the  same  roof  and 
compose  a  family.  Webster.  A  man's 
fiamily  living^gether  constitutes  his  house- 
hold, though  he  may  have  gone  to  another 
state.     18  Johns.  R.  uh,  sup. 

Belonging  to  the  house  and  family ;  do- 
mestic.    JVebster. 

"HOUSEHOLD  FURI^ITURE,"  in  a 
will,  includes  all  personal  chattels  that  may 
contribute  te  the  use  or  convenience  of  the 
householder,  or  the  ornament  of  the  house  ; 
as  plate,  linen,  china,  both  useful  and  orna- 
mental, and  pictures.  But  goods  in  trade, 
books  and  wines  will  not  pass  by  a  bequest 
of  household  furniture*  Ambl.  605.  1 
Roper  on  Legacies,  268,  270.  Ward  on 
Legacies,  215.  2  Williams  on  JBheec A021. 
1  Johns.  Ch.  R.  829. 

"  HOUSEHOLD  GOODS,**  in  a  will, 
include  every  thing  of  a  permanent  nature, 
(i.  e.  articles  of  household  which  are  not 
consumed  in  their  enjoyment)  that  are  used 
in,  or  purchased  or  otherwise  acquired  by 
a  testator  for  his  house.  1  Roper  on  Lega- 
cies^ 258,  and  cases  there  cited.  Ward  on 
Legacies,  217.    2  Williams  on  Exec,  1017. 

-HOUSEHOLD  STUFF,"  in  a  will, 
includes  every  thing  which  may  be  used  for 
the  convenience  of  the  house,  as  tables, 
chairs,  bedding  and  the  like.    But  apparel. 


books,  weapons,  tools  for  artificers,  cattle, 
victuals  and  choses  in  action  will  not  pass 
by  those  words,  unless  the  context  of  the 
will  clearly  show  a  contrary  intention.  1 
Roper  on  Legacies,  278.   Shep.  Touch,  447. 

HOUSEHOLDER.  The  occupier  of  a 
house.  Brande.  More  correctly,  one  who 
keeps  house  with  his  family,  the  head  or  mas- 
ter of  afamily.  Webster.  Piatt,  J.,  18  <7bAn«. 
R.  802.  One  who  has  a  household ;  the 
head  of  a  household.    See  Household. 

HOUSEKEEPER.  One  who  keeps  or 
occupies  a  house,  as  distinguished  from  a 
boarder,  inmate  or  lodger.*  A  person  ac- 
tually occupying  part  or  the  whole  of  a 
house,  being  the  party  responsible  to  the 
landlord  for  the  entire  rent,  and  assessed 
or  liable  for  parochial  rates  and  taxes. 
8  Peiersd.  Abr.  103,  note.  Webster  makes 
it  synonymous  with  householder y  but  it  has 
been  decided  otherwise.  1  Dowl.  P.  0. 
172.  The  principle  reqmring  bail  to  be  a 
housekeeper  is  a  salutary  rule,  as  it  ex- 
cludes persons  who  have  not  a  fixed,  per- 
manent  and  known  residence.  Ashton,  J., 
Lofft,  148. 

HOWE.  In  old  English  law.  A  hiH. 
Co.  Litt  6  b. 

HUDEGELD.  In  old  English  law. 
Supposed  by  Cowell  to  be  the  same  with 
hiae  geld,  a  sum  anciently  paid  by  a  villein 
or  servant  to  save  himself  from  being 
whipped.  Fleta,  lib.  1,  c.  47,  sec.  20. 
See  Vorium.  But  Blount  makes  it  to  be  a 
misprint  for  hinegeld,  a  penalty  for  assault- 
ing a  servant. 

HUE  AND  CRY.  [L.  Lat.  hutesium 
et  clamor:  clamor popularis :  L.  Fr.  crie 
de  pays.]  In  English  law.  A  loud  outery 
widi  which  felons,  (such  as  robbers,  bur- 
glars and  murderers,)  were  anciently  pur- 
sued, and  which  all  who  heard  it  were 
bound  to  take  up,  and  join  in  the  pursuit, 
until  the  malefactor  was  taken.  Bract. 
fol.  115  b,  124.  The  ancient  law  was  that 
where  a  felony  had  been  committed,  and 
the  felon  fled  and  could  not  be  taken,  hue 
and  cry  was  to  be  immediately  raised,^ 
(staiim  Uvetur  hutesium,)  and  pursuit 
(secta^  made  after  him  from  town  to  town, 
{de  vtlla  in  villam,)  or  from  one  district  to 
another  {de  terra  in  terram,)  until  he  was 
token;  otherwise  the  township  {villata,) 
where  the  felony  was  committed  was  liable 
to  be  amerced.  Bract,  ub.  sup.  The  hue 
and  cry  might  be  by  horn,  and  by  voice,  {de 
come  et  de  bouche  ;)  and  in  Scotland  it  was 
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raised  by  blowing  a  horn,  with  which  the 
la  meyne  de  come  of  Britton  corresponds. 
2  Inst.  173.  Skene  de  Verb.  Signif.  voc. 
ffutesium,  BritL  c,  27,  Its  object  was  to 
raise  the  country,  or  to  give  general  notice 
to  the  neighboring  mhabitants,  so  as  to  se- 
cure an  immediate  and  effectual  pursuit. 
It  is  now  discontinued  in  England,  having 
given  place  to  the  ordinary  complaint 
made  to  a  peace  officer,  on  commission  of  a 
felony ;  but  a  modification  of  it  exists  in 
the  outcry  made  upon  the  escape  of  a  thief, 
which  is  still  common  there  as  well  as  in 
the  United  States.  4  St^h,  Com.  360, 
361.  The  public  and  general  pursuit 
made  after  felons,  upon  complaint  made,  is 
still  retained.    Id,  ibid. 

The  words  hue  and  cry,  according  to  the 
best  authority,  are  of  the  same  significa- 
tion ;  hue  being  derived  from  the  Fr.  huyer, 
to  cry  out  or  exclaim.  Spelman.  2  Inst. 
173.  Bracton  uses  hue  (hutesium,)  alone, 
in  some  passages.  Bract,  fol.  115  b,  124. 
Olanville,  on  the  other  hand,  uses  cry^ 
(clamor,)  without  hue,  calling  it  the  cry  of 
the  country,  {clam>or  popalaris ;)  and  so 
does  the  Statute  of  Westminster  1,  c.  9. 
(crie  de  pays.)  Skene  derives  hue  froni  the 
Fr.  oyes,  hear;  and  Manwood  from  the 
Lat.  heu,  an  expression  of  complaint.  See 
Cowell.    And  see  Crie  de  pais,  Hutesium. 

HUEBRAS.  Span.  A  measure  of  land 
equal  to  as  much  as  a  yoke  of  oxen  can 
plough  in  one  day.  2  White's  Reeop. 
[38,J  49.     12  Peter^  R.  443. 

HUIS,  Buys.  L.  Fr.  [from  Lat.  os- 
tium.^  A  door.  AlhM\&  d  esglise  ;  at  the 
church  door.  lAtt.  sect.  89.  Al  buys  de 
moustre.    Britt.  c.  107. 

HUISSIER.  Fr.  [from  huis,  a  door.] 
In  French  law.  A  name  given  to  the  ex- 
ecutive officers  of  courts  of  justice,  whose 
original  function  was  that  of  a  door-keeper. 
Brande.  The  English  word  usher  is  from 
this  source. 

HULKA.  L.  Lat.  In  old  records.  A 
hulk  or  small  vessel.     Cowell. 

#      HULLUS.    L.  Lat.     In  old   records. 
A  hill.     2  Mon.  Angl.  292.     Cowell. 

HULMUS.    SeejBToZm. 

HUM,  Huem,  L.  Fr.  Corrupt  forms 
of  home,  (q.  v.)     Kelham. 

HUNDRED.  [L.Lat  hundredus,  hun- 
dredum,  hundreda  ;  centena,  centuria,]    In 


English  law.  A  portion  or  subdivision  of 
a  county ;  so  named  because  originally 
composed  of  ten  tithings,  or  consisting  as 
is  supposed,  of  one  hundred  freemen  or 
frankpledges,  although  the  number  of  one 
hundred  does  not  seem  to  have  been  inva- 
riable. Spelman,  Its  establishment  is 
generally  ascribed  to  Alfred,  and  it 
is  supposed  to  have  been  introduced 
from  the  continent  where  a  similar  ter- 
ritorial division,  under  the  name  of 
centena,  prevailed  from  a  very  early  period. 
See  Centena.  Its  essential  use  was  in  the 
liability  of  the  hundredors,  (or  families 
composing  it,)  where  offences  were  com- 
mitted within  their  district,  either  to  pro- 
duce the  offender  or  make  good  the  dam- 
age, and  this  feature,  which  seems  to  have 
always  belonged  to  it,  is  still  to  a  limited 
extent  retained.  1  Bl.  Com.  115.  See 
Hundredor.  Its  ancient  importance  arose 
in  a  ffreat  degree  from  the  court  which  was 
reguhrly  held  in  it  for  the  trial  of  causes, 
called  the  hundred  court,  now  disused. 
See  Hundred  Court,  It  was  governed  by 
an  officer  called  dominus  hundredi,  (lord  of 
the  hundred,)  aldermannus  hundredi,  (alder- 
man of  the  hundred,)  or  hundredarius, 
(hundredary ;)  and  is  now  under  the 
government  of  a  high  constable  or  bailiff. 
Spelman.  CraJbVs  Mist.  Eng,  Law.  17.  1 
Bl.  Com.  115.  1  Steph.  Com.  117.  In 
some  of  the  more  northern  counties,  hun- 
dreds are  called  wapevUakee.  Id.  ibid,  and 
notes. 

HUNDRED  COURT.  [L.  Lat.  curia 
hundredi.]  In  English  law.  A  larger 
court  baron,  beinff  held  for  all  the  inhabit- 
ants of  a  particular  hundred,  instead  of  a 
manor.  The  free  suitors  are  the  judges, 
and  the  steward  the  registrar,  as  in  the 
case  of  a  court  baron.  It  is  not  a  court  of 
record,  and  resembles  a  court  baron  in  all 
respects  except  that  in  point  of  territory  it 
is  of  greater  jurisdiction.  Like  several 
other  inferior  courts,  however,  it  has  fallen 
into  disuse,  and  is  not  now  resorted  to.  3 
Bl.  Com.  34,  35.  3  Steph.  Com.  394, 
395.  This  is  not  to  be  confounded  with 
the  hundred  court  of  the  Saxon  times, 
called  hundred  gemote,  (q.  v.) 

HUNDRED  GEMOTE.  [X.  Lat.  curia 
centuria,  or  hundredi;  hundredum.']  In 
Saxon  law.  A  meeting  or  court  of  a  hun- 
dred. See  Gemote.  A  court  held  for 
every  hundred,  by  the  hundredors  or  in* 
habitants  of  the  district,  who  were  com- 
pelled  to  attend  under  heavy  penalties.  It 
was  of  considerable  importance  and  dis- 
tinction, being  a  court  of  civil  and  criminal 
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jurisdiction,  and  having  cognizance,  like 
the  county  court,  of  ecclesiastical  as  well 
as  civil  matters.  Spelman,  voce.  Hundred 
du8,  Oemotum.  1  Reeves'  Hist,  Eng. 
Law.  1.     CrahVe  Hist.  27. 

HUNDRED  LAGH.  Sax.  The  law 
of  the  hundred,  or  hundred  court ;  liability 
to  attend  the  hundred  court  Spelman, 
voc.  Hundredths.  Cowell  and  Blount 
translate  it,  hundred  court. 

HUNDRED  PENNY.  In  old  English 
law.  A  tax  collected  from  the  hundred, 
bj  the  sheriff  or  lord  of  the  hundred. 
Spelman,  voc.  Huridredus, 

HUNDRED  SETENA.  Sax.  In  Saxon 
law.  The  dwellers  or  inhabitants  of  a  hun- 
dred. Chwell.  Blount  Spelman  suggests 
the  reading  of  sceatena  from  Sax.  sceat,  a  tax. 

HUNDRED  WEIGHT.  A  denomina- 
tion of  weight  containing  one  hundred  and 
twelve  pounds.  Braride.  By  the  Revised 
Statutes  of  New-York,  a  hundred  weight  is 
made  to  consist  of  one  hundred  pounds 
avoirdupois.  1  Bev.  Stat.  [611,  §  35,1 
621,  §  89. 

HUNDREDA.  L.  Lat.  In  old  Eng- 
lish law.  A  hundred.  Spelman,  voc. 
Hundredus. 

HUNDRED  ARIUS.  L.  Lat.  In  old  Eng- 
lish law.  A  hundredary  or  hundredor.  A 
name  given  to  the  chief  officer  of  a  hun- 
dred, as  well  as  to  the  free  holders  who 
composed  it.     Spelman,  voc.  Hundredus. 

HUNDREDARY.  [L.  Lat.  hundreda- 
rit«.]  The  chief  or  presiding  officer  of  a 
hundred.     See  Hundredarius. 

HUNDREDORS.  In  English  law. 
The  inhabitants  or  freeholders  of  a  hun- 
dred, anciently  the  suitors  or  judges  of  the 
hundred  court.  See  Hundred.  Persons 
impanneled  or  fit  to  be  impanneled  upon 
juries,  dwelling  within  the  hundred  where 
the  cause  of  action  arose.  Crompt,  Jur. 
217.  It  was  formerly  necessary  to  have 
some  of  these  upon  every  panel  of  jurors. 
9BI.  Cbm.359,360.  7^.352.  4  Steph. 
Com,  370. 

The  term  hundredor  was  also  used  to 
signify  the  officer  who  had  the  jurisdiction 
of  a  hundred,  and  held  the  hundred  court, 
and  sometimes  the  bailiff  of  a  hundred. 
Termes  de  la  ley,     Cowell. 

The  inhabitants  of  a  hundred  in  which 
any  damage  is  done  by  rioters  feloniously 


demolishing  buildings  or  machinery,  are 
liable  to  make  it  good  to  the  party  injured. 
Stat.  7  &  8  Geo.  IV.  c.  31,  ss.  2, 8.  Stat. 
2  <fe  8  Will.  17.  c.  72.  4  Steph.  Com. 
275.  This  liability  was  anciently  much 
more  extensive,  and  constituted  a  peculiar 
feature  of  the  hundred  from  the  earliest 
times.     See  Hundred. 

HUNDREDUM.  L.  Lat.  In  old  Eng- 
lish law.  A  hundred  ;  the  subdivision  of 
a  county  or  shire.  Spelman,  voc:  Hun- 
dredus. 

The  ancient  hundred-court.  Qualiier 
hundredum  teneri  debeat ;  how  the  hun- 
dred ought  to  be  held.  LL.  Ina,  apud 
Spelman,  ub.  sup.  Hundreda  ;  hundreds 
or  hundred  courts.    LL.  JSdw.  Conf.  o.  35. 

The  privilege  or  immunity  of  being  quit 
or  free  from  payments  or  customs  due  to 
hundredors,  or  the  governors  of  hundreds. 
Spelman,  voc.  Hundredus.  Termes  de 
la  ley. 


HUNDREDUS.    L.  Lat. 
Spelman. 


A  hundred. 


HUNT'.  The  abbreviation  of  Hunting- 
donshire, in  old  English  pleadings  and  re- 
cords.    Towns.  PL  147. 

HURDEREFEST.  Sax.  [from  hyred, 
a  family,  and  fast,  fixed.]  In  old  English 
law.  One  who  is  fixed  or  settled  in  a  cer- 
tain family.  Spelman.  Called  by  Brac- 
ton,  husfastene,  (q.  v.) 

HURST,  Hirst.  [Sax.  hyrst.]  In  old 
English  law.  A  wood.  Spelman,  Co. 
Litt.  4  b. 

HUS.     Sax.     A  house. 

HUS  and  HANT.  These  words  occur 
in  a  record  of  the  Curia  Regis  in  the  27  th 
year  of  Henry  III.  (rot.  9.)  setting  forth 
that  a  certain  H.  P.  being  arrested  on  the 
complaint  of  merchants  of  Flanders  and 
imprisoned,  offers  to  the  king  Hue  and 
Hant  in  pledge,  offert  domino  regi  Hus  et 
Hant  in  plegio,)  to  stand  to  the  right,  and 
to  answer  to  the  aforesaid  merchants,  and 
to  all  others  who  will  complain  against 
him.  And  divers  persons  come  who  be- 
come bail  that  the  said  H.  P.  shall  appear 
by  Hus  and  Hant,  {manueapiunt  quod  die* 
tus  H.  P.  per  hus  et  hant  veniet)  at  the 
king's  summons,  &c.  Spelman  suggests 
that  this  may  be  common  bail  by  fictitious 
persons,  like  the  more  modem  John  Doe  and 
Richard  Roe.  But  the  proceeding  more 
nearly  resembles  the  giving  of  special  bail. 
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HUSBANDUS.  L.  Lot.  [from  Saz. 
hti9,  house,  and  band,  a  bond.]  In  old 
Sootch  law.  The  head  of  a  family,  em« 
ployed  in  agriculture ;  (Lat.  cBcorMmus, 
Fr.  mesnagier.)  Stat.  David  IL  Eeg,  Scot, 
c.  43.     Spelman, 

HQSBREC.  Sax.  [from  hus,  house, 
and  bryce,  breach.]  In  Saxon  law.  The 
crime  of  housebreaking,  or  burglary. 
Crabb's  Hut.  Eng,  Law,  5d»  808. 

HUSOARLE.  Sax.  [from  hus,  house, 
and  carl,  man.]  In  old  English  law.  A 
house  servant,  or  domestic ;  a  man  of  the 
household,  {yir  efamilia.)     Spelman. 

A  king's  vassal,  thane  or  baron;  an 
earl's  man,  or  vassal  A  term  of  frequent 
occurrence  in  Domesday  Book.  Domesd, 
tittt.  Middlesex,  Rogeriua  comes,  Tickeham* 
Id.  tittt.  Bockinghamseire,  Sugo  Comes, 
Senelai.  Id,  tittt.  Qrentbrigsc.  Comes 
Alanus,  Side/am. 

HUSFASTENE.  Sax.  [from  to*,  house, 
and  fcest,  fixed.]  In  Saxon  law.  A  term 
applied  to  one  who  held  a  house  and  land, 
{qui  terram  tenet  et  domum.)  Bract .  fol. 
124  b.  A  householder,  or  one  who  had  a 
fixed  habitation,  (^quaai  domi-Jixus,)  as  dis- 
tinguished from  one  who  went  about  from 
place  to  place,  {itinerans  de  loco  in  locum.) 
Id,  ibid.  Spelman.  All  these  were  bound 
to  be  members  of  some  frankpledge.  Bract 
ub.  sup, 

HUSGABLUM.  Sax.  and  L.  Lat. 
[from  hus,  house,  and  gablum,  a  rent.]  In 
old  records.  House  rent;  or  a  tax  or 
tribute  laid  upon  a  house.    Cowell,  Blount 

HUSTINGS,  Busting,  [from  Sax.  hus, 
house,  and  thing^  a  cause,  or  plea ;  q.  d.  a 
house  of  causes,  or  place  where  causes  are 
pleaded :  L.  Lat.  hustingum,  hustingus, 
hiutingia.]  The  principal  court  of  the 
city  of  London,  held  before  the  lord  mayor, 
recorder,  and  aldermen;  of  which,  how- 
ever, the  recorder  is  in  effect  the  sole 
judge.  It  is  the  county  court  of  London, 
but  has  cognizance  of  no  actions  that  are 
merely  personal.  3  Steph.  Com.  449, 
note  (/).  2  /n<^  322.  F.  iV.  B.  22  H. 
It  is  of  Saxon  origin,  and  very  high  anti- 
quity, as  is  proved  by  the  reconl  of  a 
transaction  before  it,  in  the  reign  of  Henry 
L  which  Spelman  gives  at  length.  The 
proper  term  seems  to  be  hustingp  in  the 
singular.    See  Hustingus. 

HUSTINGUS.  L.  Lat.  In  old  En- 
glish  law.    The  busting,  or  prinoipal  court 


of  Lond(»i.  Apud  London,  in  hustingio  ; 
at  London  in  the  busting.  Bract  foL  127. 
In  London,  extra  hustingum  ;  in  London, 
out  of  the  busting.    Id.  fol.  133. 

HUTESIUM,  Huthesium,  Uthesium, 
Utedum.  L.  Lat.  A  hue,  or  outcry. 
Bract,  fol.  115  b,  124.  Levare  hutesium; 
to  raise  the  hue.  Id.  ibid.  Hutesium  et 
clamor  ;  hue  and  cry.  Id.  IS  h,  115  b, 
157.     See  Hue  and  erg. 

HUTFANGTHEFE.  Otherwise  writ- 
ten utfangthef,  (q.  v.)  Bract,  fol.  122  b. 
154  b. 

HUY.  L.  Fr.  [from  Lat.  hodie't] 
To-day.     KeUtam. 

HUYER.  L.  Fr.  To  cry  out,  or  pro- 
claim.   Kelham. 

HUYS.    L.Fr.    A  door.    See  iftiw. 

HYBERNAGIUM.  L.Lat.  [fromAi- 
bemus,  of  winter.]  In  old  English  law. 
The  season  for  sowing  winter  grain,  be- 
tween Michaelmas  and  Christmas.     Cowell. 

The  land  on  which  such  grain  was 
sown.     Id. 

The  grain  itself;  winter  grun  or  winter 
com.    Id, 

HYDAGE.     See  Hidage. 

HYDK    See  Hide. 

HYL.  L.  Fr.  A  corrupt  form  of  U, 
(q.  V.)    Kelham, 

HYPOBOLON,  Hypobolum.  Graeco- 
Lat.  [from  Gr.  ^o^dXXetv;  see  infra.] 
In  civil,  feudal  and  old  European  law. 
That  which  was  given  to  a  woman  on  the 
death  of  her  husband,  in  addition  to  her 
dowry,  (dolts  incrementum.)  Calv.  Lex. 
It  seems  to  have  resembled  the  dower  of 
the  English  law.     Id.  ibid. 

This  word  is  commonly  derived  from  the 
Gr.  inofi&Xletv,  which  is  translated  "  to  add 
a  smaller  to  a  larger  thing  or  sum."  But 
this  is  properly  the  meaning  of  ineq^itlXs^v, 
which  would  make  hyperbolon  the  more 
strictly  accurate  reading.  And  see  Calv. 
Lex.  voc.  Hypobolica. 

HYPOTHECA.  Graeco-Lat.  [from 
Gr.  ^odi^xri ;  from  inoud^yiu,  to  put  un- 
der; Lat  supponere.]  In  the  civil  law. 
That  kind  of  pledge  in  which  the  pos* 
session  of  the  thing  pledged  remained  with 
the  debtor,  the  oUigation  resting  in  mere 
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eoittraofc,  witbont  delivery,  {qwB  sine  tradi- 
ticne,  nudd  eonventione  tenetur :)  and  in 
this  respect  distinguished  from  pignus,  of 
which  the  possession  was  delivered  to  the 
creditor  or  pawnee.  Big,  18.  7.  9.  2. 
Inst.  4.  6.  1.  2  Bl.  Com.  159.  Story  on 
Bcnlm.  §  286.  2  Story's  Eq.  Jur.  §  1005. 
Answering  to  the  modem  mortgage.  4 
Kenfs  Com.  136.  Literally,  s^  putting  un- 
der ;  a  subjecting  to  an  incumbrance  or  ob- 
ligation. The  Scotch  hypotheek,  and 
French  kypotheque  are  closely  formed  from 
this  word.  Ypoteea  is  a  Latin  form  occur- 
ring in  the  Register.     Reg.  Grig.  306  b. 

The  right  or  obligation  arising  from  a 
pledge  without  delivery.  Dig.  20.  1.  4. 
Calv.  Lex.  So  far  as  the  remedy  {actio 
hypothecaria,)  for  enforcing  the  creditor's 
right  was  concerned,  there  was  no  differ- 
ence between  hypotheca  and  pignus.  Inst. 
4.  6.  7.     Dig.  20.  1. 5.  1. 

HYPOTHECARIA  ACTIO.  Lat.  In 
the  civil  law.  An  hypothecary  action ;  an 
action  for  the  enforcement  of  a  hypotheca, 
or  right  of  mortgage;  or  to  obtain  the 
surrender  of  the  thing  mortgaged.  Inst. 
4.  6.  7.  1  Maekeld.  Civ.  Law,  395,  §  358. 
Adopted  in  the  Civil  Code  of  Louisiana, 
under  the  name  of  Vaction  hypothkarie, 
{inxi&\B.ted,  action  of  mortgage.)  Art.  3361. 

HYPOTHECARn  CREDITORES. 
Lat.  In  the  civil  law.  Hypothecary  cre- 
ditors ;  those  who  loaned  money  on  the  se- 
curity of  a  hypotheca,  (q.  v.)     Calv.  Lex. 

HYPOTHECATE,  [from  Graco-Lat. 
hypotheca,  q.  v.]  To  pledge  a  thing  with- 
out delivering  tne  possession  of  it  to  the 
pledgee.  "  The  master,  when  abroad,  and 
m  the  absence  of  the  owner,  may  hypothe- 
cate the  ship,  freight  and  cargo,  to  raise 
money  requisite  for  the  completion  of  the 
voyage."     3  Kenfs  Com.  I7l. 

HYPOTHECATION,  [from  Graeco- 
Lat  hypotheca,  q.  v.]  A  pledge  without 
possession  by  the  pledgee.  Story  on 
Bailm.  §  288.  "  The  hypothecation  of  the 
ship  or  cargo  is  the  transfer  of  a  title  to 
take  effect  conditionally."  2  Phillips  on 
Ins.  296.     See  Hypothecate. 

HYPOTHEQUE.  Fr.  [from  Grseco- 
Lat  hypotheca.  q.  v.]  Translated  mortgage, 
m  the  Civil  Code  of  Louisiana.    Art.  8360. 

HYTHE.  Sax.  In  English  law.  A 
port,  wharf  or  small  haven  to  embark  or 
und  mMoliandue  at.     Cowelh    Bhunt. 

74 


I. 


I,  at  the  beginning  of  words  having  the 
first  syllable  In,  commonly  denotes  a  deri- 
vation from  the  Latin,  as  E,  in  a  similar  po- 
sition, indicates  a  derivation  from  the 
French.  See  E.  But  I  and  E  were  for- 
merly, in  many  instances,  used  as  iniUal 
letters  bdifferently,  and  in  some  words  the 
practice  continues  to  be  retained. 

I,  in  the  Latin  of  the  civil  law,  is  some- 
times used  for  e  ;  as  petitioni  for  petitione, 
affinitati  for  affinitate,  and  vice  versa.  So 
it  occasionally  occurs  in  place  of  u,  as  red- 
perare  for  resuperare.     Calv.  Lex. 

IBI.  Lat.  There ;  in  that  place :  the 
correlative  of  u&t.    Calv.  Lex,    ibl  MMi^er 

debet  fleri  triatio  nbl  jaratorea  meliorem 
VMwaat  habere  nociiiaai.  A  trial  Ought 
always  to  be  had  where  the  jurors  can 
have  the  best  information.  7  Co.  1  b, 
BuUoer's  case. 

Therein  ;  in  that  thing.     Calv.  Lex. 

Then.    Id. 


IBID, 
(q.  V.) 


An    abbreviation    of    ibidem. 


IBIDEM.    Lat.    In  the  same  place. 
In  the  same  thing,  matter  or  case. 

IBIMUS.  Lat  [from  ire,  to  go.]  We 
will  go.  Nee  super  eum  ilnmus  ;  nor  will 
we  go,  or  pass  upon  him.  Magna  Charta, 
c.  29.  These  words  have  been  interpreted 
to  mean,  "nor  will  we  sit  in  judgment 
upon  him  ourselves"  ;  that  is,  he  shall  not 
be  condemned  in  the  court  coram  rege.  2 
Inst.  46,  49.  1  Reeves'  Hist.  249.  But 
this  construction  has  been  disputed.  3 
Chitt.  Bl.  Com.  41,  note. 

IBM.     A  contraction  of  ibidem,  (q.  v.) 

ICTUS  ORBUS.  L.Lat.  In  old  Eng- 
lish law.  A  stroke  which  merely  made  a 
bruise  or  swelling,  without  breaking  the 
skin.     Bract,  fol.  122. 

ID.  A  common  abbreviation  of  idem, 
(q.  V.) 

ID.  Lat.  That.  I4  certaai  est  qm9d 
certMM  reddl  potest.  That  is  certain 
which  can  be  made  certain.  2  Bl.  Com. 
143.  1  Id.  78.  4  Event's  Com.  462. 
See  Certum.  I4  certam  est  qaod  certam 
re441  potest,  sod  Id  aiagls  cortam  est  qaod 
do  sMtaetf  poo  est  cortaai.     That  is  certain 
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which  can  be  made  certain,  but  that  is 
more  certain  which  is  certain  of  itself.  9 
Co,  47  a.  Earl  of  Shrewsbury's  ease. 

ID  EST.  (abbrev.  i.  e,)  Lat.  That  is. 
See  Calvin's  exposition  of  this  phrase  in  the 
civil  law. 

IDEM.  Lat.  The  same.  According 
to  Lord  Coke,  idem  has  two  significations, 
sc.  idem  syllabis  sen  verbis,  (the  same  in 
syllables  or  words,)  and  idem  re  et  sensu, 
the  same  in  substance  and  in  sense.  10 
Co.  124  a.  Case  of  the  Mayor  and  Bur- 
gesses of  Lynn, 

I4em  sffeaa  et  patiens  easf  mom  p«leat. 
The  same  person  cannot  be  both  agent  and 
patient.  Jenk.  Cent.  40,  case  76.  A  man 
cannot,  as  a  judge,  administer  justice  to 
himself  as  a  party.     Id. 

Idem  eat  facere,  et  aolle  prahlbere  cam 
p—mim.  It  is  the  same  thing  to  do  a  thing, 
and  to  refuse  to  prohibit  it  when  in  your 
power.  8  Inst,  168.  Not  to  forbid  or 
prevent  a  thing  when  in  your  power,  is  the 
same  as  to  do  it  yourself.     See  <|ai  bom 

prohibet  See* 
Idem  cat  aihil  dicerc,  ec  laanflicieBtcr  dl- 

cerc.  It  is  the  same  thing  to  say  nothing, 
and  to  say  a  thing  insufficiently.  2  Inst.  178. 
To  say  a  thing  in  an  insufficient  manner  is 
the  same  as  not  to  say  it  at  all.  Apphed 
to  the  plea  of  a  prisoner.     Id. 

Idem  eat  aoa  eaae,  et  bob  apparere.  It 
is  the  same  thing  not  to  be,  as  not  to  appear. 
Jenk.  Cent.  207.  Not  to  appear  is  the 
same  thing  as  not  to  be.  Broom's  Max. 
72.    See  Apparens. 

IDEM.  L.Lat.  In  old  practice.  The 
said,  or  aforesaid  ;  said,  aforesaid.  Distin- 
guished from  prasdictus  in  old  entries, 
though  having  the  same  general  significa- 
tion. Tovms.  PI.  15,  16.  Idem  semper 
proximo  antecedenti  refertur.  Idem  always 
refers  to  the  next  antecedent.  Co.  Litt, 
20  b,  385  b. 

IDEM  SONANS.  L.  Lat.  Sounding 
the  same  or  alike ;  having  the  same  sound ; 
(L.  Fr.  tout  un  sound.)  A  term  applied 
to  names  which  are  substantially  the  same, 
though  slightly  varied  in  the  spelling,  as 
Lawrrace  and  Lawrance,  and  the  like.  1 
Cromp.  (k  M.  806.     3  Chitt,  Gen.  Pr.  171. 

IDEMPTITAS.  L.  Lat.  [from  idem, 
the  same.]  In  old  English  practice. 
Sameness;  identity.  B^g.  Orig,  104,  W 
Hq.    Another  form  of  identitas,  (q.  v.) 


IDENTITAS.  L.Lat.  Identity  J  same- 
ness.    See  Bx  mBltitadlae  aisBoram  Aec. 

IDEO.    Lat.    Therefore.     Calv.Lex. 

IDEO  CONSIDERATUM  EST.  L. 
Lat  Therefore  it  is  considered.  The  ini- 
tial words  of  the  ancient  entry  of  judgment 
on  the  record  in  an  action  at  law,  and  by 
which  that  part  of  the  record  is  still  some- 
times called,  in  modem  practice.  Cro. 
Jac.  36.  3  BL  Com.  396.  1  Burr.  Pr. 
254.     See  Consideratum  est. 

IDEOT.     An  old  form  of  idiot,  (q.  v.) 

IDEOTA.   An  old  form  of  idiota,  (q.  v.) 

IDES.  [Lat.  idus,  from  0.  Lat.  iduare, 
to  divide,  because  they  divided  the  month.] 
Ome  of  the  three  divisions  of  the  ancient 
Roman  month.  In  the  months  of  March, 
May,  July  and  October,  the  ides  fell  on  the 
15th ;  and  in  the  other  months  on  the 
13th.     Adam's  Rom.  Antiq.  355,  357. 

IDIOT,  Ideot.  [Lat.  idiota,  ideota; 
from  Gr.  IdK&itjg,  a  private  individual. 
See  infra."]  A  fool,  (fatuus,)  or  person  of 
no  understanding,  of  which  two  kinds  are 
mentioned  in  the  books;  an  idiot  from 
birth,  {idiota  a  nativitate,)  otherwise  called 
a  natural  fool ;  and  an  idiot  from  accident 
or  sickness,  (idiota  a  casU  et  infirmitate.) 
See  Idiota,  But  these  distinctions  are  not 
always  observed  ;  thus  an  idiot  is  expressly 
defined  to  be  '•  he  that  is  a  natural  fool 
from  his  birth,  and  knows  not  how  to  count 
twenty  pence,  or  naCme  his  father  or  mother, 
nor  tell  his  own  age,  or  such  like 
easy  and  common  matters,  so  that  it  ap- 
pears he  hath  no  manner  of  understanding, 
reason  or  government  of  himself."  Termes 
de  la  ley.  See  Natural  fool  The  terms 
idiot  and  natural  fool  are  treated  as  synony- 
mous by  Coke  and  Blackstone,  and  Lord 
Hardwicke  has  observed  that  "  an  idiot 
was  such  as  was  so  a  nativitate'*  Co.  Litt. 
247  a.  4  Co.  124  b,  128  a,  Beverley's 
Case.  1  Bl.  Com.  302,  303.  2  Vesey, 
407.  See  1  Collinson  on  Idiots,  I.  Stock 
on  Non  Compotes  Mentis,  Introd. 

The  original  form  of  this  word  is  the 
Greek  IdK&ijjg,  a  private  individual,  one  in 
private  life,  from  tdiog,  one's  own,  peculiar, 
by  one's  self,  (Lat.  suus,  sui  generis.) 
Hence  the  Gr.  Idwre^stv,  to  lead  a  private 
life.  This  original  sense  was  retained  in 
the  Latin  form  idiota,  which  is  used  by 
Seneca  and  other  writers,  to  denote  a  pri- 
vate person.  But  another  meaning  was 
more  commonly  given  to  the  latter  word. 
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▼us.  anQliterate  or  ignorant  person,  one  de- 
ficient in  learning  or  understanding,  and 
from  this  has  been  derived  the  intenser 
sense  of  the  word  idiot  in  modem  law. 

IDIOTA.  Lat.  [from  Gr.  Idtfajrjg,  a  pri- 
Tate  individual.]  In  the  civil  law.  An 
unlearned,  illiterate  or  simple  person. 
"Ootlv,  Lex.  A  private  man ;  one  not  in  of- 
•fice.     Id, 

In  the  common  law.  An  idiot,  or  fool. 
Re^.  Orig.  266, 267.  Idiota  a  nativiiate  ; 
an  idiot  from  birth,  or  natural  fool.  Id,  ibid, 
1  BL  Com.  303.  Idiota  a  casUl  et  infir- 
nUtate  ;  an  idiot  from  accident  and  sick- 
ness. Mem,  Scacc,  20  JEdw,  1.  Id.  ibid. 
note.      Purus  idiota;    an  absolute  fool. 

IDONEARE.  L.  Lat.  [from  idcmem, 
q.  v.]  In  old  European  law.  To  make  or 
prove  one's  self  innocent,  {idoneum  se 
facere — insontem  se  reddere  ;)  to  clear  one's 
self  according  to  law,  from  an  accusation  of 
guilt.  LL.  Longob,  lib.  2,  tit.  35,  1.  4. 
Capitul,  lib.  3,  tit.  89.     Spelman. 

IDONECJS.  Lat.  In  the  civil  and 
common  law.  Sufficient;  competent;  fit 
or  proper  ;  responsible ;  unimpeachable. 
Idoneus  homo;  a  responsible  or  solvent 
person.  Calv,  Lex.  A  competent  or  cre- 
dible person ;  a  good  and  lawful  man. 
Spelman.  A  person  apt  and  fit  to  execute 
an  office.  8  Co,  41  b,  Griealey^s  case. 
**  He  is  said  in  law  to  be  idoneus  who  has 
these  three  things,  honesty,  knowledge  and 
ability."  Id.  ibid,  Idonea  persona  ;  a  fit 
person  or  parson.  6  Co.  49  b,  BoswelVs 
case,  "Which  epithet  idonea  includes 
, ability  in  learning  and  doctrine,  honesty  in 
conversation,  and  diligence  in  his  function." 
Id,  ibid. 

Sufficient ;  adequate ;  satisfactory.  Ido- 
nea cautio  ;  sufficient  security.  Beg.  Orig. 
66,  67.  T.  Raym.  225.  Idonea  paries  ; 
A  sufficient  wall.     Calv.  Lex, 

IDONIETAS.  L.  Lat.  [from  idoneus, 
<{.  v.]  In  old  English  law.  Ability  or 
fitness  (of  a  parson.)     Artie.  Cleri,  c.  13. 

IGALE.  L.Fr.  Equal.  Kelham.  An- 
other form  of  egale, 

IGLISE.  L.Fr.  A  church.  Kelham, 
Another  form  of  eglise. 

IF.  [Lat.  «.]  A  word  expressive  of 
condition  in  deeds  and  other  instruments. 
See  Condition,  Si, 

*'  If,"  in  a  will,  is  sometimes  construed 
<"  when,'*  in  order  to  advance  the  apparei^t 


intention  of  the  testator.     3  Buss.  Chan, 
Cos.  365.     2  Williams  on  Exec,  932. 

IGNITEGIUM.  L.  Lat.  [from  ignis, 
fire,  and  tegere,  to  cover.]  In  old  English 
law.  The  curfew,  or  evening  bell.  Cowell. 
See  Curfew. 

IGNORAMUS.  L.  Lat.  (We  are  ij 
norant,  or,  we  know  nothing  of  it.) 
practice.  A  word  formerly  endorsed  b^  a 
grand  jury  on  the  back  of  a  bill  of  indict- 
ment, in  cases  where,  after  hearing  the 
evidence,  they  thought  the  accusation 
groundless.  9  Co.  55  b,  The  Poulterers* 
case,  Cro.  Jac.  7.  Telv.  99.  The  words 
used  for  the  same  purpose  in  modem  prac- 
tice are  "  not  a  true  bill,"  or  "  not  found." 
4  Bl.  Com.  305.  4  Steph.  373.  The 
term  "  ignore,^'  however,  is  still  applied  in 
the  books  to  this  mode  of  disposing  of  an 
indictment ;  thus,  when  a  jury  throw  out  a 
bill  they  are  said  to  ignore  it. 

IGNORANCE.     See  Ignorantia, 

IGNORANTI A.  Lat  Ignorance ;  want 
of  knowledge.  Distinguished  from  mistake, 
(error,)  or  wrong  conception.  1  Mackeld. 
Civ.  Law,  163,  §  165.  Dig.  22.  6.  Di- 
vided by  Lord  Coke  into  ignorantia  facti 
(ignorance  of  fact)  and  ignorantia  juris 
(ignorance  of  law.)  And  the  former  he 
adds  is  twofold,  lectionis  et  Ungues  (igno- 
rance of  reading  and  ignorance  of  lan- 
guage.)    2  Co.  3  b,  Manser's  case. 

iffBorsntla  facti  excnsac.  Ignorance  of 
fact  excuses,  or  is  a  ground  of  relief.* 
2  Co.  3  b.  Acts  done  and  contracts  made, 
under  mistake  or  ignorance  of  a  material 
fact,  are  voidable  and  relievable  in  law 
and  equity.  2  Kent's  Com.  491,  and 
notes. 

Igaorantia  jaria  bom  exeasat.  Igno- 
rance of  the  law  is  no  excuse.  1  (7o.  177  b, 
Mildmay*s  case,  2  Co.  3  b,  Manser's 
case,  Ignoraatia  jaris  «aod  «ais«ae  teae* 
far  acirey   aeailBCBt  «xcasat«       Ignorance 

of  the  [or  a]  law,  which  every  one  is  bound 
to  know,  excuses  no  man.  A  mistake  in 
point  of  law  is,  in  criminal  cases,  no  sort  of 
defence.  4  Bl,  Com.  27.  4  Steph.  Com. 
81.  Broom's  Max.  122.  7  Carr.  dt  P. 
456.  And  in  civil  cases,  ignorance  of  the 
law,  with  a  full  knowledge  of  the  facts, 
furnishes  no  ground  either  m  law  or  equity, 
to  rescind  agreements,  or  reclaim  money 
paid,  or  set  aside  solemn  acts  of  the  par- 
ties. 2  Kent's  Com,  491,  and  note.  A 
maxim  sdd  by  Mr.  Justice  Story  to  be 
"  laid  up  among  the  earliest  rudiments  of 
the  law.     2  5tory'«i?.  353.   ^^1  Story's 
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Sq.  Jur.  §  116.     Another  fonn  of  ihis 

maxim  is,  igMoraatla  le||is  WMimkimvmk  ex- 

evsat.    Ignorance  of  the  law  excuses  no 
man.    Id.  §  111. 

Igasraatia  Jodicis  [eat]  ealantitaa  !■■•• 
centis.  The  ignorance  of  the  judge  is  the 
misfortune  of  the  innocent  party.  2  InsU 
591. 

IGNORABE.  Lat.  To  be  ic^orant; 
to  ignore,  or  throw  out  a  bill  of  inmctment. 
See  Ignoramus, 

IGNQRARI.    L.Lat.    To  be  unknown. 

Ign^ratls  tenninia  ■rtia)  IgM^rator  ei  an. 

Where  the  terms  of  an  art  are  unknown, 
the  art  itself  is  unknown  also.  Co.  Lilt,  2  a. 

IgB««cit«r  ci  qal  MiaBaiaeBt  ■■■■!  qaalU 
tmr  redempMiai  Telait.  The  law  holds  him 
excused  from  obligation,  who  chose  to  re- 
deem his  blood  (or  life)  upon  any  terms. 
Whatever  a  man  may  do  under  the  fear  of 
losing  his  life  or  limbs,  will  not  be  held 
binding  upon  him  in  law.     1  JBL  Com,  131. 

IKENILD  STREET.  One  of  the  four 
fi;reat  Roman  roads  in  Britain  ;  supposed  to 
be  so  called  from  the  Iceni,  who  inhabited 
that  part  of  England  now  known  as  Suffolk, 
Norfolk,  Cambridgeshire  and  Huntingdon- 
shire, through  which  it  passed.  Uamd. 
Brit.  fol.  343.  LL.  Edw.  Cmf,  c.  12. 
0$iwell.     Spelman. 

Hi.  L.  Fr.  It.  n  eovient;  it  be- 
hooveth.  Litt.  sect.  61.  //  est  dit ;  it  is 
said.  A  common  expression  in  Littleton. 
Litt.  sect  601.  Said  by  Lord  Coke  to  be 
as  good  as  a  concessum,  (q.  v.)  Co.  Litt. 
828  b. 

He.  II  monstra ;  he  showeth.  Litt. 
sect.  366.  In  the  Civil  Code  of  Louisiana, 
il  is  declared  to  be  applicable  both  to  males 
and  females.     Art.  3522. 

ILLEVIABLE.  Not  leviable;  that 
cannot  or  ought  not  to  be  levied.     CowelL 

ILLICKES,  niegues,  Illec,  Alec.  L.  Fr. 
There.     JBritt,  c.  21.     Kelham. 

ILLONQUES,  nioeqes,  Ilokes,  Iluccke. 
L.  Fr.     There.     BriiU  c.  22.     Kelham. 

ILLIJD.    Lat.    That,    iiiad  «Md  alias 

llcitaai  B«B    esCy  aeccMlta*  facit  llcllaai. 

That  which  otherwise  is  not  lawful,  neces- 
sity makes  lawful.  Bract,  fol.  247.  10 
Co.  61a,  Bishop  of  Salisbury's  ease.  See 
IT^ecessitas. 


IMBARGO.  An  old  form  of  mkbarffOt 
(q.  V.)     Stat.  18  Car.  II.  c.  6. 

IMBEZLE,  /m5en7.  Old  forms  of  em- 
bezzle. Stat.  14  Car.  II.  c.  31.  Cowell. 
See  Embezzle. 

IMBLADARE.  L.Lat.  [L.¥r. embUr, 
emblaver.]  In  old  English  law.  To  plant 
or  sow  grain.     Bract,  fol,  176  b. 

IMBRACER,  Imhracery.  Old  forms  of 
embracer  and  emhracery^  (qq.  v.) 

IMBRACIATOR.  L.  Lat.  In  old 
English  law.  An  embracer.  Bsg.  Orig. 
189  a.     See  Embracer. 


& 


IMBREVIARE,  Inbreviare.  L.  Lat. 
I.  Fr.  enbrever.]  In  old  English  law. 
'o  commit  to  writing  briefly,  {scripto 
brevitfr  mandare ;)  to  put  or  copy  into  a 
schedule,  {in  schedulam  quod  breve  vocant, 
rem  conscribere ;)  to  enrol.  Spelman, 
Magna  Charta,  c.  18.  Et  nomina  eorum 
stii  statim  imbreviari  faciant  in  quadam 
schadula  ;  and  they  shall  cause  the  names 
of  those  twelve  to  be  immediately  written 
in  a  certain  schedule.  Bract,  fol.  116.  To 
make  an  inventory ;  to  inventory.  Id.  foL 
60  b.     Sometimes  translated  imbreviate. 

IMBROCUS,  Brocus.  L.  Lat.  In  old 
records.  A  brook,  or  water-passage.  Co- 
well. 

IMMISCERE.  Lat.  In  the  civU  law. 
To  mix  or  mingle  with  ;  to  meddle  with ; 
to  join  with.     Calv,  Lex.    Caimi  mt  im- 

■ilacere  se  rei  ad  se  aaa  pertin«a«l.     It  is 

fault  or  blameable  conduct  to  meddle  with 
a  thing  that  does  not  belong  or  concern 
one's  self.     Dig.  1.  17.  36. 

To  take  or  enter  upon  an  inheritance.  A 
term  applied  to  those  heirs  caUed  haredes 
sui,  corresponding  with  adire^  which  was 
applied  to  hcsredes  extranei.     Calv.  Lex. 

IMMATERIAL  ISSUE.  In  pleading. 
An  issue  taken  on  an  immaterial  point,  that 
is,  a  point  not  proper  to  decide  the  action. 
Steph.  PI.  99,  130.     2  Tidd's  Fr.  921. 

IMMITTERE.  Lat.  In  the  civil  law. 
To  put  or  let  into,  as  a  beam  into  a  walL 
Calv.  Lex. 

IMMOBILIS.  Lat.  Immoveable.  Im- 
mx)biliat  or  res  immobiles ;  immoveable 
things,  such  as  lands  and  buildings.  1 
Mackeld.  Civ.  Law,  162,  §  147.  2  Kent's 
Com.  347,     9nima1bUia»in«  [sefaaatar.} 
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Immoveable  things  follow  th«r  lite  or 
position ;  ar^  goyerned  by  the  law  of  the 
place  where  thej  are  fixed.  2  Kml^t 
Com.  67. 

IMPALARE.  L.  Lat.  In  old  Euro- 
pean law.  To  impale;  to  kill  or  wound 
by  falling  upon  a  paling.  L.  Burgund. 
tit.  23,  §  2.  L.  Ripuar.  tit.  70,  §  8.  LL. 
Longcib.  Ub.  1,  tit.  19, 1.  10.     Spdnum. 

IMPANEL.  [L.  Lat/  impanulare,  im- 
panneUare^  In  practice.  To  enter  the 
names  of  jurors  on  a  panels  which  in  Eng- 
lish practice  is  an  oblong  piece  of  parch- 
ment annexed  by  the  sheriff  to  the  writ  of 
venire,  and  returned  with  it.  3  Steph, 
Com.  690.  2  Tidd's  Fract,  786—787. 
See  Panel. 

In  American  practice,  the  term  is  ap- 
plied not  only  to  thej^eneral  list  of  jurors 
returned  by  the  sheriff,  bat  sometimes  also 
to  the  list  of  jurors  drawn  by  the  clerk  for 
the  trial  of  a  particular  cause. 

Empanel  is  used  by  CoweB  and  Blount. 


IMPANULARE. 
cords.    To  impanel. 

C0t96lL 


L.  Lai    In  old  re- 
Paroeh.  Antiq.  667. 


IMP  ARC  ARE.  L.  •  Lat.  [from  in,  in, 
and  parens,  a  pound,  or  enclosed  place.] 
In  old  English  law.  To  impound.  Reg. 
Grig.  92  b. 

To  shut  up,  or  confine  in  prison.  In- 
dueti  sunt  in  earcerem  et  imparcati ;  they 
were  carried  to  prison  and  shut  up.  Bract. 
fol.  124. 

IMPARL,  Emparl.  [from  Fr.  enpar- 
ler,  to  speak  together.]  In  practice.  Lite- 
rally, to  epeaJe  with  the  plaintiff,  which  is 
supposed  to  have  originally  been  its  actual 
meaning.  See  Imparlance.  To  have  time 
before  pleading;  to  have  time  to  plead. 
"  To  crave  leave  to  imparl,^  in  judgment 
records,  is  to  ask  for  a  continuance.  Kitch. 
fol.  200.  When  jurors  went  aside  or  re- 
tired to  deliberate  on  their  verdict,  they 
were  anciently  said  to  imparl  {enparler^  or 
talk  t<^ther.     See  Enparler. 

IMPARLANCE,  Emparlance,  [from 
imparl^  (q.  v.)  L.  Lat.  inierloctUio,  inter- 
loquela,  licentia  loquendu]  In  practice. 
Time  to  plead  in  actions  at  law ;  literally, 
time  to  talk  with  the  plaintiff.  1  Tidd'e 
Pr.  462.     3  Bl.  Com.  299. 

A  continuance  on  the  judgment  record, 
between  the  declaration  and  plea.  1  Tidd^s 
Pr.  678. 


Formerly  an  imparlance  was  asked  for, 
by  actual  motion  to  the  court;  its  original 
object  being,  as  is  supposed,  to  obtain  time 
to  epeaJc  with  the  plaintiff  in  order  to  efiect» 
if  possible,  an  amicable  arrangement  of  the 
smt.  3  Bl.  Com.  299.  Oilh.  C.  Pleat, 
42.  The  actual  object  of  an  imparlance, 
however,  has  long  been  merely  the  obtain- 
ing of  further  tim>e  to  plead.  Imparlances 
in  personal  actions  have  been  recently 
abolished  by  statute  2  WiU.  IV.  c.  39.  3 
Chitt.  Gen.  Pr.  700. 

In  the  sense  of  tim£  to  plead,  imparlan- 
ces have  not  been  recognized  in  American 
practice ;  time,  when  necessary,  being  usu- 
ally obtained  m  another  way.  See  Time  to 
plead.  But  as  conUnwmces,  they  have 
been  retained  in  judgment  records,  and 
serve  conveniently  to  connect  the  proceed- 
ings between  declaration  and  plea,  where 
those  pleadings  do  not  take  place  in  the 
same  term.  1  Burr.  Pr.  265.  The  con- 
tinuance by  imparlance  has  been  expressly 
abolished  in  English  practice.  Reg.  Gen. 
Hil.  T.  4  W.  IV.  reg.  2.     See  Continuance. 

IMPARSONEE.  L.Fr.  [L.Lat.  m- 
perionatuB.'X  In  ecclesiastical  law.  One 
who  is  inducted  and  in  possession  of  a 
benefice.  Parson  imparsonee,  {persona 
impcrsonata,)  Coweil.    Dyer^  40. 

IMPEACH.  [L.Fr.  empeseher ;  L.Lat. 
impetere,  impescare,  impeehiare."]  To  ac- 
cuse or  challenge  ;  to  call  to  account ;  to 
make  or  hold  liable;  to  sue.  See  Im- 
peachment, 

IMPEACHMENT  OP  WASTE.  [L.  Fr. 
empeschement  de  wast ;  L.  Lat  impetitio 
vasti.]  Liability  for  waste :  liability  to  be 
proceeded  againtft  or  sued  for  committing 
waste  upon  lands  or  tenements.  Au 
tenants  for  life,  or  any  less  estate,  are  pun- 
ishable or  liable  to  be  impeached  for  waste, 
both  voluntary  and  permissive,  unless  their 
leases  be  made  as  they  sometimes  are,  with- 
out impeachment  of  waste,  (absque  impeti- 
turns  vasti.)  2  BL  Com.  283.  See  Absque 
impetiOone  vasH,  Without  impeachment  of 
waste. 

IMPECHIARtt.  L.  Lat  [from  Pr. 
empescher.l  In  old  records.  To  impeach 
or  accuse.     Coweil. 

IMPEDIENS.  L.Lat  \hom  impedire^ 
q.  v.]  In  old  practice.  One  who  hinders ; 
an  impedient.  The  defendant  or  deforciant 
in  a  fine  was  sometimes  so  called.  Coweil. 
Blount. 
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IMPEDIRE.  Lat.  [fromm.in,  and|M«, 
foot.]  To  impede,  prevent  or  embarrass 
motion,  as  by  something  about  the  feet ; 
to  obstruct  or  hinder  generally ;  to  dis- 
turb.* Bracton  gives  the  etymology  of 
this  word,  but  applies  it  in  a  peculiar  man- 
ner. Impedire  est  ponere  pedem  in  jus 
alienum  quod  quis  habet  in  jure  prcesen- 
iandi,  cum  quasi  seysina  et  jure  quali  quali, 
ike.  Impedire  is  to  put  the  foot  {pedem)  into 
another's  right  to  a  presentation,  with  a 
^ort  of  seisin,  and  color  of  right.  Bract. 
fol.  247.     See  Impedit. 

IMPEDIT.  Lat.  [from  impedire,  q.  v.] 
He  hinders.  See  Impedire,  Qttare  impedit, 
Impedit  componitur  de  in  et  pes  pedis,  et 
unde  revera  ille  impedit  qui  nititur  intus 
pedem  ponere  in  jus  alienum,  ubi  nullum 
jus  ei  competit.  Impedit  is  compounded  of 
in,  and  pes,  pedis,  whence  he  truly  impedes 
who  endeavors  to  put  his  foot  into  another's 
right,  where  no  right  belongs  to  him. 
Bract,  fol.  247. 

IMPEDITOR.  L.Lat.  [from  impedire, 
q.  V.I  In  old  English  law.  A  disturber 
in  the  action  of  quare  impedit.  Stat, 
JfaWd.c.  12. 

IMPENS^.  Lat.  [from  impendere,  to 
lay  out,  or  bestow.]  In  the  civil  law.  Ex- 
penses; outlays.  1  Mdckeld.  Civ,  Law, 
167,  §  166.     Calv.Lex. 

IMPERATOR.  Lat.  [from  imperare, 
to  command.]  Emperor ;  the  title  of  the 
Roman  emperors.  Justinian,  in  the  pre- 
face to  the  Institutes,  styles  himself  "  Im- 
perator,  Caesar  Flavius  Justinianus,"  &c. 
Inst,  prooem.  Imperator  solus  et  conditor 
et  interpres  legis  existimatur  ;  the  emperor 
alone  is  considered  the  maker  and  mter- 
preter  of  the  law.     Cod.  1. 14.  12. 

A  title  given  to  the  kings  of  England  in 
charters  before  the  conquest.  SelderCs 
Tit  of  Hon.  I.  2.     1  Bl.  Com.  242. 

"  IMPERFECT/*  applied  to  a  testa- 
mentary paper,  techniciuly  means  that  the 
document  is,  upon  the  face  of  it,  manifestly 
in  progress  only,  and  unfinished  and  incom- 
plete as  to  the  body  of  the  instrument.  2 
Addams'  B.351.     1  Williams  on  JSxec.  61. 

IMPERITIA.  Lat.  [from  in,  priv. 
and  peritia,  skill.]  Want  of  skill ;  unskil- 
fulness.      iMperilia  colpaB    «dn«nier«t«r. 

Want  of  skill  is  reckoned  as  culpa  ;  that 
is,  as  blameable  conduct  or  neglect.  Dig. 
60,  17.  182.  Thus,  if  a  surgeon  perform 
an  operation  unskUfully,  or  a  physician 


carelessly  administers  medicine,  so  that  the 
death  of  the  patient  follows,  they  are  re- 
spectively liable  for  the  result.  Inst.  4. 3. 
7.  And  so,  in  any  art  or  trade,  if  a  man 
performs  his  work  unskilfully,  he  becomes 
responsible  in  damages.  2  Kenfs  Com. 
688.  Story  on  Bailm.  §§  390  a,  428,  431. 
See  Culpa,  Peritia,  Sp^HdetperUiaatnrtfo. 
lBip«rltia  eat  Biaziaia  meehanlconiBi 
w^nm.  Unskilfulness  is  the  greatest  punish* 
mentof  mechanics ;  [that  is,  from  its  effect  in 
making  them  liable,  to  those  by  whom  they 
are  employed.]  1 1  Co.  64  a,  Ipswich  Tai- 
lors* case.  The  word  poena  in  some  trans- 
lations is  erroneously  rendered /au/^ 


IMPERPETUUM. 
cords    and    entries. 
PI.  19. 


L.  Lat.     In  old  re- 
Forever.       Towns. 


IMPERSONALITAS.  Lat.  Imper- 
sonality. A  mode  of  expression  where  no 
reference  is  made  to  any  person,  such  as 
the  expression  ut  diciiur,  (as  is  said.)  Co. 
Litt.  362  b.     Inperavaalitaa  ■•■  canela- 

dit  aec  ligat.    Impersonality  neither  con- 
cludes nor  binds.     Id.  ibid. 

IMPERIUM.  Lat.  In  the  civil  law. 
Power  or  command;  military  power  or 
command,  (potestas  arm^ta ;)  authority 
and  power  of  a  superior  kind ;  the  power 
of  punishing,  {gladii  potestas.)  Caiv.  Lex. 
Heinec.  Mem,  Jur.  Civ.  lib.  4,  tit  17, 
§§  1318—1322. 

IMPERTINENCE,  [from  Lat.  in,  priv. 
and  pertinere,  to  belong  to.]  In  equity 
pleading.  The  quality  of  not  belonging  to 
a  thin^,  or  matter  in  question ;  superfluous- 
ness  ;  irrelevance.  The  introduction  of  any 
matters  into  a  bill,  answer  or  other  plead- 
ing or  proceeding  in  a  suit,  which  are  not 
properly  before  the  court  for  decision,  at 
any  particular  stage  of  the  suit.  Story*s 
Eq.  PI.  §  266.  1  DanielVs  Ckanc.  Pr. 
(Perkins'  ed.)  399,  and  notes.  Imperti- 
nence is  the  same  description  of  fault  in 
pleadings  in  equity,  which,  in  those  at 
common  law,  is  denominated  surplusage. 
Id.  400.  Sometimes  distinguished  from 
prolixity.     Id.  ibid. 

IMPERTINENT.  In  equity  pleading. 
That  which  does  not  belong  to  a  pleading 
interrogatory  or  other  proceeding ;  out  of 
place;  superfluous;  irrelevant.  See  Im- 
pertinence. 

IMPESCARE.  L.  Lat.  [from  L.  Fr. 
empescher.']  In  old  records.  To  impeach  or 
accuse.  Impescatus ;  impeached.  Blount. 
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IMPET£R£.  L.  Lat.  [from  in,  dgainst, 
and  petere,  to  demand.]  In  old  English 
law.  To  impeach,  or  accuse.  Impetebatur 
tunc  Ountheramnus  de  interitu  Theodoberti; 
Ganthram  was  then  accused  of  the  slaying 
of  Theodobert.  Gheg.  Turon,  Hist.  lib.  6. 
c.  14.     Speltnan,  voc.  Impetitus, 

To  call  to  account,  or  hold  accountable ; 
to  sue.  2  BL  Com.  283.  See  Impetitio, 
Impeachment, 

IMPETITIO.  L.  Lat.  [from  impetere, 
q.  v.]  In  old  English  law.  An  accusa- 
tion, charge  or  impeachment.     Spelman. 

A  calling  to  account,  or  holding  account- 
able or  liable;  a  prosecuting  for  some 
alleged  damage,  impetitio  vasti ;  un- 
peachment  of  waste.   Id.   2  BL  Com.  283. 

A  demand.     11  Co.  82  b,  Bowles'  case. 

A  suit.     Glanv.  lib.  13,  c.  17.  ^ 

In  Leake  v.  Eyre,  the  court  held  that 
impetitio  was  a  corruption  of  impediiio,  and 
imported  the  same  thing  with  that  word, 
or  impedimentum,  viz.  a  hindrance.  Cro. 
Jac.  216.  And  see  Cowell,  voc.  Impeach- 
ment of  tDoste.  But  Ix)rd  Coke  has  very 
satisfactorily  shown  it  to  be  a  genuine  word. 
11  Co.  82  b. 

IMPETITUS.  L.  Lat.  [from  impetere, 
q.  v.]  In  old  English  law.  Impeached, 
accused  or  charged  with  an  offence;  an 
accused  person.  LL.Hen.Lc.Q.  Spelman. 

IMPETRARE.  Lat.  In  old  English 
practise.  To  obtain  by  request,  as  a  writ 
or  privilege.  Bract.  foL  67,  172  b.  This 
application  of  the  word  seems  to  be  derived 
from  the  civil  law.     Calv.  Lex. 

IMPETRATIO.  Lat.  [from  impetrare, 
q.  v.]  An  obtaining  by  request,  or  prayer. 
Applied  in  old  practice  to  writs  and  liber- 
ties. Bract,  fol.  67,  172  b.  Impetration 
is  used  in  old  English  statutes,  for  the  pre- 
obtaining  of  benefices  and  church  offices 
from  the  court  of  Rome.  Stat.  26  Edw.  III. 
Stat.  38  Edw.  III.  st.  2.  c.  1.     Cowell. 


IMPIERMENT. 
prejudicing.  Slat. 
3lount.     Kelham. 


L.  Fr.  Impairing  or 
23  Hen.  VIIL  c.  9. 
See  Empire. 


IMPIGNORATA.  L.  Lat.  Pledged; 
given  in  pledge,  [pignori  data  ;)  mortgaged. 
A  term  apphed  in  Bracton  to  land.  Bract. 
fol.  20. 

IMPLACITARE.  L.  Lat.  [from  in,  into, 
and  placitum^  a  plea  or  suit.]  In  old  En- 
glish law  and  practice.  To  subject  to  an 
action,  or  pladtum;*  to  implead  or  sue. 


In  omni  casu  quo  minores  infra  estatem  im^^ 
placitare  possunt ;  in  every  case  in  which 
minors  under  age  may  sue.  Stat.  Westm. 
2,  c.  16.  iV«c  implacitabit  nee  implacita^ 
hiiur  ;  shall  neither  implead  nor  be  im- 
pleaded.    Bract,  fol.  86  b. 

IMPLACITATUS.  L.  Lat.  [from  m- 
placitare,  q.  v.]  Impleaded ;  sued.  Cum 
aliquis  implacitatus  coram  aliquibus  justi- 
tiariis,  &c. ;  when  any  one  impleaded  be- 
fore any  justices,  <fec.  Stat.  Westm.  2, 
c.  31.     See  Bract,  fol.  102  b. 

IMPLEAD,  [from  L.  Fr.  impleder  or 
empleder;  L.  Lat.  implacitare,  q.  v.]  In 
practice.  To  sue,  or  prosecute  by  due 
course  of  law.  Termes  de  la  ley.  Still 
used  in  records. 

IMPLEADED.  HL.  Fr.  implede ;  L. 
Lat.  implacitatusJ]  Sued  or  prosecuted. 
Still  used  in  practice,  particularly  in  the 
titles  of  causes  where  thei-e  are  several  de- 
fendants. 

IMPLEDER.  L.Fr.  To  implead,  /m- 
plede  ;  impleaded  or  sued.  Stat.  Glocest. 
c.  12.  The  more  usual  form  was  empleder, 
(q.  V.) 

IMPLEMENT.  [L.  Lat.  implementum, 
from  impUre,  to  fill,  fulfil  or  accomplish.] 
In  a  general  sense.  Whatever  may  supply 
wants.  Webster.  Any  thing  used  for  the 
performance  of  a  work,  or  the  accomplish- 
ment of  a  purpose.*  Webster  states  this 
to  be  a  word  of  very  extensive  signification. 

In  a  stricter  sense.  A  thing  or  instru- 
ment necessary,  or  ordinarily  used  for  the 
performance  of  work  or  labor,  or  the  pro- 
secution of  any  game  or  sport ;  a  tool  or 
utensil.*  More  commonly  used  in  the 
plural  (implements),  and  in  this  sense  con- 
fined to  inanimate  things,  as  implements  of 
trade,  of  agriculture,  &c.  In  Coolidge  v. 
Choate  et  al.  it  was  said  that  the  word  tm- 
plements  had  the  same  meaning  as  appara- 
tus, and  did  not  include  animals  or  beings 
having  life.     11  Metcalfe  B.  79. 

IMPLICATION.  Intendment  or  infer- 
ence, as  distinguished  from  the  actual  ex- 
pression of  a  thing  in  words.  By  a  will,  an 
estate  may  pass  by  mere  implication,  with- 
out any  express  words  to  direct  its  course. 
2  Bl.  Com.  381.  4  Kent's  Com.  641,  and 
note.  In  general,  where  any  implications 
are  allowed,  they  must  be  such  as  are 
necessary,  (or  at  least  highly  probable,^ 
and  not  merely  possible  implications.  2  BL 
Com.  382.    In  construing  a  will,  conjecture 
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must  not  be  taken  for  impHeation,  but 
neoeesarj  implication  means  not  natural 
necessity,  but  so  strong  a  probability  of 
intention,  that  an  intention  contrary  to  that 
which  is  imputed  to  the  testator  cannot  be 
supposed.  Lord  Eldon,  C,  1  Ves*  Jh  B, 
466.  See  3  Paige's  R.  I.  1  Jafman  on 
WilU,  465,  (431,  Perkins*  ed.)  ei  nq. 

IMPLIED  ABROGATION.  Abroga- 
tion by  implication ;  as  where  a  law  con- 
tains provisions  contrary  to  those  of  a 
former  law,  without  expressly  abrogating 
such  law ;  or  where  the  reason  of  a  law, 
or  object  for  which  it  was  passed,  has 
ceased  to  exist.  See  €«MUii»  i«aMi«  le- 
giSf  o«M«t  9t  ipsa  lex. 


IMPLIED  CONDITION. 
tian  implied. 


Bee  Condi- 


IMPLIED  CONSIDERATION.  A 
consideration  implied  or  presumed  by  law, 
as  distinguished  from  an  exprtu  considera- 
tion, (q.  V.) 

IMPLIED  CONTRACT.  A  contract 
implied  by  reason  and  justice,  and  which 
therefore  the  law  presumes  that  every  man 
undertakes  to  perform.  As  if  I  employ  a 
person  to  do  any  business  for  me,  or  per- 
form any  work,  the  law  implies  that  I 
undertook  or  contracted  to  pay  him  as 
much  as  his  labor  deserves.  2  BL  Com, 
443.  3  Id.  158 — 165.  2  Steph.  Com. 
110,  111.  Sometimes  called  an  implied 
oBeumpait,     3  BL  Com.  ub,  sup. 

IMPLIED  COVENANT.  A  covenant 
implied  or  inferred  from  certain  words  in 
deeds,  leases.  Sec;  as  "give,''  "grant, 
bargain  and  sell,"  "demise,"  and  the  like. 
4  Kent's  Com.  473,  474.  2  HUliard'e 
Eeal  Prop.  3Q5,  SQ6. 

IMPLIED  TRUST.  A  trust  raised  or 
created  by  implication  of  law ;  a  trust  im- 
plied or  presumed  from  circumstances.* 
2  Crabb's  Real  Prop.  671,  §  1796.  1 
Steph.  Com.  346.  A  more  general  term 
than  "resulting,*'  or  "constructive'*  trust, 
2  CraWs  B.  P.  ub.  sup.  See  2  Story's 
Eq.  Jur.  §  1195,  ei  seq.  1  RUliard's 
Real  Prop.  305. 

IMPLIED  WARRANTY.  A  warranty 
implied  by  law  from  circumstances,  as  dis- 
tinguished from  an  express  or  actual  war- 
ranty. Thus,  if  the  seller  of  a  chattel  have 
possession  of  it  and  sell  it  as  his  own,  and 
not  as  a^ent  for  another,  and  for  a  fair 
price,  be  is  understood  to  vwrrant  the  titk. 


2  Kent's  Com.  478.  A  warranty  of  the 
quality  of  an  article  sold  is  also  sometimes 
implied.     Id.  478 — 481,  and  notes. 

A  warranty  implied  from  an  instrument, 
or  from  particular  words  in  an  instrument. 
Thus,  in  every  policy  of  insurance  there  is 
an  implied  warranty  that  the  ship  is  sea- 
worthy when  the  policy  attaches.  3  Kent's 
Com.  287.  1  Phillips  on  Ins.  308.  So  in 
ancient  deeds,  the  law  implied  a  warranty 
from  the  word  dedi.     See  Dedi. 

IMPONERE.  L.  Lat.  [from  in,  in,  or 
upon,  and  ponere,  to  put.]  In  old  practice. 
To  put  in.  Imposuit  commune  ballium  ; 
he  put  in  common  bail.     1  Salk.  8,  pi.  19. 

To  put  upon,  or  impose.     See  Impositio. 

To  IMPORT,  [from  Lat  importare, 
from  in,  into,  and  portare,  to  carry  or 
bring.]  In  a  general  sense.  To  bring  to, 
or  in ;  to  bring  to  or  into  a  country.  This 
sense  of  the  word  was  contended  for  in  the 
case  of  the  Ship  Adventure  and  Cargo,  bat 
disallowed  by  Marshall,  C.  J.,  1  Brock. 
R.  285. 

In  a  stricter  sense.  To  bring  goods, 
chattels  or  other  property  into  a  country 
from  another  country;  to  bring  from  a 
foreign  port ;  to  bring  by  sea,  or  in  the  way 
of  trade.*    See  Import. 

IMPORT.  A  thing  imported ;  a  thing 
or  article  brought  into  a  country  from  ano- 
ther country.  More  commonly  iised  in  the 
plural.     See  Imports. 

IMPORTS.  Things  imported.  Mar- 
shall, C.  J.,  12  Wheaton's  R.  419.  Things, 
commodities  or  articles  of  property  import- 
ed into  a  country  from  another  country.* 
Woodbury,  J.,  (dissenting,)  7  Howard's 
R.  535.  "  No  state  shall,  (&c.,  lay  any  im- 
posts or  duties  on  imports  or  exports,"  <fec. 
Const.  U.  S.  Art.  1.  Sect.  10.  The  term 
is  not  properly  applicable  to  persons,  except 
to  that  description  of  persons  who  are  re- 
garded as  property,  viz :  slaves.  Taney, 
C.  J.,  (dissenting,)  7  Howard's  R.  477. 
Daniel,  J.,  (dissenting,)  Id.  505.  Woodbury, 
J.,  (dissenting,)  Id.  535. 

IMPORTUNITY.  [Lat.  importunitas.] 
Pressing  solicitation ;  urgent  request ;  a|»- 
plication  for  a  claim  or  favor  which  is 
urged  with  troublesome  frequency  or  per- 
tinacity. Webster.  Importunity  is  some- 
times a  ground  for  setting  aside  a  will. 
But  it  must  be  in  such  a  degree  as  to  take 
away  from  the  testator  free  agency ;  it 
must  be  such  importunity  as  he  is  too  weak 
toreabt;  such  as  will  reader  the  act  no 
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longer  the  act  of  the  deceased,  not  the  free 
act  of  a  capable  testator,  in  order  to  invali- 
date the  instrument.  Sir  John  Nicholl,  2 
Phaiim.  R.  661,  662.  1  William$  on 
Encee.  41. 

IMPOSITIO.  Lat.  [from  imponere, 
{^.  Y.]  In  old  English  law.  An  imposi- 
tion, tax  or  tribute.  According  to  Lord 
Coke,  this  word  was  first  used  in  the  13th 
year  of  Edward  III.  2  Inst.  60,  630. 
The  older  expression  was  mdUtot,  Stat, 
Confirm.  Chartar.  c.  7.     2  Inst.  630. 

IMPOSSIBILIS.      Lat.      Impossible. 

See  Calv.  Lex.  Jur.     ImpMsiMliam  nalla 

oUigati*  MC.  There  is  no  obligation  of 
[to  do]  impossible  things.  Dig.  60.  17. 
186.  [146.J  As  if  a  man  promises  to 
give  another  the  moon.  Id,  gloss,  marg. 
See  2  St(yry's  Eq.  Jur.  §§  1308—1310. 
I.ez     ■•■    cmgkt    a4     iaip«MlMli«,      The 

law  does  not  compel  the  performance  of 
Hob.  96. 


IMPOST.  Fr.  h  Eng.  [from  imposer, 
to  lay  upon  ;  Lat.  impositum,  a  thing  laid 
upon.]  A  custom  or  tax  levied  on  articles 
brought  into  a  country.  Marshall,  C.  J., 
11  Wheaton's  R,  419. — A  duty  on  impor- 
ted goods  and  merchandize.  Story  on  the 
Const,  (Abr.)  §  474. 

In  a  large  sense,  any  tax,  duty  or  imposi- 
tion.*    Id.  ibid, 

IMPOSTERUM.  L.  Lat.  Hereafter. 
Tovms.  PL  72. 

IMPOTENS.  Lat.  [from  in,  priv. 
and  poiens,  able.]  Unable;  impotent; 
without  power  or  ability.  Impotens  sui  ; 
having  no  power  of  himself,  unable  to  help 
himse&.     Bract,  fol.  16. 

IMPOTENTIA.  Lat.  [from  impotens, 
q.  v.]  Inability ;  impossibility,  inp^iea* 
Urn  cxcHsaf  legcn.  Inability  or  impossi- 
bility excuses  law.  Co.  Litt.  29  a.  10  Co. 
139,  KeighUy's  ease.  2  £1.  Com.  127. 
Broom's  Max.  116.  The  impossibility  of 
a  thing  dispenses,  in  certain  cases,  with  a 
requirement  of  law.  See  i<ez  ■•n  cogit  «d 
iMi^«MiMii«.  Where  the  performance  of 
the  condition  of  a  bond  or  recognizance  is 
rendered  impossible  by  the  act  of  God,  or 
of  the  law,  or  of  the  obligee,  the  default  to 
comply  with  it  is  excused.  3  MiWs 
(N.  Y.)  R,  670. 

IMPOUND.  To  put  in  a  pound;  to 
place  catde,  goods  or  chattels  tcucen  under 
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a  distress,  in  a  lawful  pound.    Sblthouse. 
See  Pound. 

IMPRIMATUR.  Lat.  [from  impri- 
mere,  q.  v.]  (Let  it  be  printed.)  A  license 
to  print  a  book ;  so  termed  from  the  em- 
phatic Latin  word  formerly  used  to  ex- 
press it. 

IMPRIMERE.  Lat.  To  press  upon; 
to  impress  or  press ;  to  imprint  or  print. 

IMPRIMERIE,  Imprimery,  In  old 
English  law.  A  print;  an  impression. 
Cowell, 

The  art  of  printing.     Id. 

A  printing  house  or  office.  Id.  Stat. 
14  Car.  II.  c.  33. 

IMPRIMIS.  Lat.  In  the  first  place ; 
first  of  all.  A  word  formerly  very  com- 
mon in  the  commencement  of  wills.  2 
Powell  on  Devises,  647,  648.  Used  also  in 
old  English  statutes  and  charters  to  denote 
the  commencement  or  first  clause.  Artie. 
Cleri,  c.  1.  Cart.  31  Edw,  I.  apud  Mol- 
loy  de  Jur.  Mar.  870 — 380, 

IMPRISON.  [L.  F.  enpriscmer;  L. 
Lat.  imprisonare,  q.  v.]  To  put  in  a  pri- 
son ;  to  put  in  a  place  of  confinement. 
See  Imprisonare. 

To  confine  a  person,  or  restrain  his 
liberty,  in  any  way.     See  Imprisonment. . 

IMPRISONARE.  L.  Lat.  [from  L. 
Fr.  emprisoner^  q.  v.]  In  old  English  law 
and  practice.  To  imprison.  Quare  vi  et 
armis  ipsum  A.  apud  N.  cepit,  imprisonavit 
et  male  tractavit,  et  ipsum  sic  imprisonatum 
abinde  usque  T.  duxit,  et  ipsum  ibidem  in 
prisona — detinuit,  &c. ;  wherefore  with 
force  and  arms  the  said  A.  at  N.  he  took, 
imprisoned  and  ill  treated,  and  him  so  im- 
prisoned took  from  thence  to  T.  and  him 
there  in  prison  detained,  &c.  Reg,  Grig.  93. 

IMPRISONMENT.  [L.  Lat.  imprison 
namentum.]  A  putting  mto  prison  ;  con- 
finement of  a  person  in  a  prison  or  gaoL 
See  Imprison,  Prison,  Prisoner. 

Confinement  of  the  person  in  any  wise. 
1  Bl.  Com.  136. — Any  restraint  of  the 
person  by  force.  Lord  Denman,  0.  J.,  7 
Ad,  di  Ell.  N.  S.  742.  763.— Any  restraint 
upon  a  man's  liberty,  wherever  may  be  the 
place,  or  whatever  may  be  the  manner  in 
which  the  restraint  is  effected ;  as  by  keep- 
ing a  man  against  his  will  in  a  private 
house,  or  arresting  or  forcibly  detaining 
him  in  the  open  street,  or  even  merely 
\  using  words  which  impose  a  restraint  upon 
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his  person.*  Termei  de  la  ley.  1  Bl.  Com. 
136.  2  ImU  589.  2  Kent's  Com.  26. 
See  the  late  case  of  Bird  v.  Jones  in  the 
Queen's  Bench,  T  Ad.  A  Ell.  N.  S.  742. 

IMPROBARE.  Lat.  In  the  civil  law. 
To  disapprove ;  to  disallow ;  the  opposite 
of  approbare.     Calv.  Lex. 

IMPROB ATION.  [from  Lat.  improbare, 
to  disallow.]  In  Scotch  law.  An  action 
brought  for  the  purpose  of  having  some 
instrument  declared  false  and  forged. 
1  Forbes*  Inst,  part  4,  p.  161.  Scotch 
Diet.  Whishaw.  The  verb  improve  (q.  v.) 
was  used  in  the  same  sense. 

IMPROPRIATION.  In  Eng:lish  eccle- 
siastical law.  A  lay  appropriation ;  a 
benefice  in  the  hands  of  a  lay  person,  or 
lay  corporation.  1  Bl.  Com.  386.  Termes 
de  la  ley.  So  called,  according  to  Spel- 
man,  as  being  improperly  in  the  hands  of 
laymen.  Spelm,  Tithes,  c.  29.  See  Ap- 
propriation. 

IMPROVE.  In  Scotch  law.  To  dis- 
prove ;  to  invalidate  or  impeach  ;  to  prove 
false  or  forged.  1  Forbes'  Inst,  part  4, 
p.  162. 

IMPROVEMENTS.  A  term  used  in 
leases,  which,  according  to  Mr.  Chitty,  is 
sometimes  of  doubtful  meaning.  It  would 
seem  to  apply  principally  to  buildings, 
though  generally  it  extends  to  the  amelio- 
ration of  every  description  of  property 
whether  real  or  personal ;  but  when  con- 
tained in  anv  document,  its  meaning  is 
generally  explained  by  other  words.  1  Chitt. 
Gen.  Pr.  174. 

IMPRUIARE.  L.Lat.  In  old  records. 
To  improve  land.  Impruiamentum ;  the 
improvement  so  made  of  it.  Chartul. 
Abbat.  MS.  fol.  60  a.     Comll. 

IMPUBES,  (pi.  IMPUBERES.)  Lat. 
In  the  civil  law.  A  minor  under  the  age 
of  puberty;  a  male  under  fourteen  years 
of  age ;  a  female  under  twelve.  Calv, 
Lex.     1  Mackeld.  dv.  Law,  136,  §  126. 

IMPUNITAS.  Lat.  Impunity;  ex- 
emption from  punishment.  laipHBiiaa 
c^aiiamm   ■dTectHm    tribait   dcliaqacHii. 

Impunity  offers  a  continual  bait  to  a  delin- 
quent.    4  Co.  45  a,  Vaux's  case. 

ImpHMlCM  MMiper  ad  dctcriora  iaTiuit. 

Impunity  always  invites  to  greater  crimes. 
5  Co,  109  a,  Foxley's  case. 


IN.  Lat.  and  Eng.  [Fr.  en.]  Some- 
times construed  to  mean  "of.  Thus, 
coroner  in  a  county  was  held  to  mean 
coroner  of  a  county.  Plowd.  16.  4 
Co.  41. 

IN.  [L.  Fr.  eins.]  A  term  used  from  a 
very  early  period  to  express  the  nature  of 
a  title,  or  the  mode  of  acquiring  an  estate, 
or  the  ground  upon  which  a  seisin  is 
founded.  Thus,  in  Littleton,  a  tenant  b 
said  to  be  "  in  by  lease  of  his  lessor,"  {eins 
per  lease  son  lessor,)  that  is,  his  title  or 
estate  is  derived  from  the  lease.  Litt. 
sect.  82.  So,  parceners  are  said  to  be  "  in 
by  divers  descents."  Id.  sect.  313.  So, 
the  issue  of  a  husband  is  S£dd  to  be  "in  by 
descent,"  {eins per  discent.)  Id.  sect.  403. 
So,  two  sisters  are  said  to  be  "  in  by  divers 
titles."  Id.  sect.  662.  So,  in  modem  law, 
parties  are  constantly  said  in  the  books  to 
be  "in  by  descent,"  "in  by  purchase." 
A  dowress  b  said  to  be  "  in,  of  the  seisin 
of  her  husband."  4  Kent's  Com.  69.  A 
devisor  is  said  to  be  "  in,  of  his  old  estate." 
1  Powell  on  Devises,  (by  Jarman,)  621, 
note.  So,  a  lessor.  Shaw,  C.  J.  1  Met- 
calf's  B.  120.     See  Fins. 

This  term  seems  to  be  a  contraction  of 
*'  in  seisin,"  and  to  be  properly  expressive 
of  actual  possession  of  the  land.  Thus,  in 
Britton  it  is  said,  ''  si  le  heire  soit  de  pleyn 
age,  et  soit  eins,  et  ne  voet  suffrer  le  seigniour 
de  aver  seisine,"  <fec. :  if  the  heir  be  of  full 
age,  and  be  in,  and  will  not  suffer  the  lord 
to  have  seisin,  <fec.  Britt.  c.  70.  It  is 
essentially  figurative,  and  belongs  to  the 
same  period  with  the  now  obsolete  phrase 
"  to  come  to  land,"  implying  in  its  origin 
an  actual  entry  and  possession.  Thus,  it  is 
said  "  when  the  lord  of  a  villein  enters,  he 
comes  to  the  land  in  respect  of  a  title  para- 
mount, that  is  to  say,  in  respect  of  villein- 
age, and  the  lord  by  escheat  in  respect  of 
the  seigniory  which  was  a  title  paramount, 
and  both  those  are  in  merely  in  the  post," 
&c.  3  Co.  62  b,  Lincoln  College's  case. 
That  it  was  expressive  of  mere  seisin  with- 
out lawful  title,  appears  clearly  from  Lit- 
tleton's expression  "  eins  encounter  la  ley," 
(in  against  the  law.)     Litt.  sect.  306. 

IN  ACTION.  Attainable  or  recover- 
able by  action ;  not  in  possession.  A  term 
applied  to  property  of  which  a  party  has 
not  the  possession,  but  only  a  right  to  re- 
cover it  by  action.     See  Chose  in  action. 

INADVERSUM.  L.Lat.  Against  an 
adverse,  unwilling  or  resisting  party.     *'  A 
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decree  not  by  consent,  but  in  adversum.^* 
Storjr,  J.,  3  Story's  B,  318. 

IN  iEQUALIJURE.  L.  Lat.  In  equal 
riffht;  on  an  equal  in  point  of  right. 
"Where  parties  stand  in  cequali  jure, 
equality  of  burden  becomes  equity."  4 
Kent* 9  Com.  371.  in  aBqaall  jure  atelier 
«•!  c«HdlU«  paaaideatia.      In    [a   case   of  ] 

equal  right  the  condition  of  the  party  in 
possession  is  the  better.  Plowd,  296. 
4  Co,  90,  Drun/^s  case.  Where  the  right 
is  equal,  the  claim  of  the  party  in  actual 
possession  shall  prevail.  Broom's  Max. 
323.  Thus,  where  a  thing  is  pledged 
severally  to  two  creditors,  without  any 
communication  with  each  other,  and  one  of 
them  has  obtained  the  possession,  he  is 
entitled  to  a  preference.  Story  on  Bailm. 
§  312.   See  1  St<yry's  Eq.  Jur.  §§  64  c,  413. 

IN  ^QUALI  MANU.  L.  Lat.  [L.  Fr. 
en  owele  Tnayn.J  In  equal  hand;  held 
equally  or  indifferently  between  two  par- 
ties. Where  an  instrument  was  deposited 
by  the  parties  to  it  in  the  hands  of  a  third 
person,  to  keep  on  certain  conditions,  it  was 
said  to  be  held  in  cequali  manu.  Bey. 
Grig.  28. 

IN  ALIENO  SOLO.  Lat.  In  another's 
land.     2  Steph.  Com.  20. 

IN  ANTEA.  L.  Lat.  Henceforth  ;  in 
future.     Spelman. 

IN  APERTA  LUCE.  L.  Lat.  In 
open  day  light;  in  the  day  time.  9  Co. 
65  b,  Mackalley's  case. 

IN  APICIBUS  JURIS.  L.Lat.  Among 
the  subtleties  or  extreme  doctrines  of  the 
law.  1  ICames'  Equity,  190.  See  Apex 
juris. 

IN  ARCTA  ET  SALVA  CUSTODIA. 
L.  Lat.  In  close  and  safe  custody.  3  Bl. 
Com.  415. 

IN  ARTICULO  MORTIS.  L.Lat.  In 
the  article  of  death  ;  at  the  point  of  death. 
1  Johns.  B.  159.     See  Articulus. 

IN  AUTER  DROIT.  L.  Fr.  In  an- 
other's right.  Properly,  en  autre  droit, 
(q.  V.) 

IN  BANCO.  L.Lat.  In  banc  or  bank, 
as  distinguished  from  "  at  nisiprius,*'  See 
BanCf  Bank.  This  application  of  the 
phrase  is  plainly  derived  from  the  more 
ancient  one,  next  noticed. 


In  the  Bench,  or  Court  of  Common 
Bench.  Bract,  fol.  352  b,  353,  354, 360  b. 
Coram  justitiariis  de  banco,  si  qui  tunc 
fuerint  residentes  in  banco,  et  alii  itinerantes 
in  comitatu ;  before  the  justices  of  the 
Bench  if  there  be  some  then  sitting  in  the 
bench,  and  others  itinerating  in  the  county. 
Id.  fol.  3 6 1 .  Sive  in  banco,  sive  in  itinere  ; 
whether  in  the  bench  or  in  the  eyre.  Id. 
fol.  352  b. 

IN  BLANK.  A  term  applied  to  the 
indorsement  of  a  bill  or  note,  where  it  con- 
sists merely  of  the  indorser's  name.  2 
Steph.  Cam.  164. 


IN  BONIS.  Lat. 
in  actual  possession. 
Ex  bonis. 


Among  the  goods ; 
Inst.  4.  2.  2.     See 


IN  CAPITA.  Lat.  To,  or  among 
heads  or  individuals ;  according  to ,  the 
number  of  persons.  Succession  in  capita 
is  where  an  inheritance  is  divided  viritim 
(man  by  man,  or  singly,)  according  to  the 
number  of  persons,  all  claimms  in  their 
own  right  as  being  in  equal  degree  of 
kindred.  Halifax  Anal.  b.  3,  ch.  9,  num.  5. 
Ri  dh  nolXol  lov  avxov  ^adfiov  hvQedibcri, 
xaj^  TOP  t&v  nqoGiSmoiv  dgi^fidv  jusTa^-d 
avT^y  1^  xltjgovofila  ^la^qe^1^ae^a^•  oneq  in 
capita  6k  'fi/ieTigot  Xiy^vai  v6fiot.  But  if 
there  be  found  several  of  the  same  degree, 
the  inheritance  shall  be  divided  among 
them  according  to  the  number  of  persons, 
which  our  laws  call  in  capita.  Nov.  118, 
c.  2,  adfinem.     See  Per  capita. 

INCAPITE.  L.  Lat.  In  chief.  2  Bl. 
Com.  60. 

IN  CASU  CONSIMILI.  L.  Lat.  In 
a  like  case*    See  In  consimili  casu. 

IN  CASU  PROVISO.  L.  Lat.  In  a 
(or  the)  case  provided.  See  CaMt  proviso. 
In  tali  casu  editum  et  provisum ;  in  such 
case  made  and  provided.  Toums.  PL  164, 
165. 

IN  COMMEND  AM.  L.  Lat.  In  com- 
mendation  ;  as  a  commended  living.  1  Bl, 
Com.  393.     See  Commenda. 

A  term  applied  in  Louisiana  to  a  limited 
partnership,  answering  to  the  Fr.  en  com- 
mandite.    Civ,  Code  (^ Louis,  art.  2810. 

Ib  co^joiictiTla  •p«rtet  vtrarnqne  par^ 

torn  cMe  Toram.  In  conjunctives,  it  is  ne- 
cessary that  each  part  be  true.  Wingate's 
Max.  13,  max.  9.    In  a  condition  consist- 
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ing  of  diyera  parts'in  the  copulative,  both 
parts  must  be  performed.     Id,  ibid, 

IN  CONSIDERATIONE  INDE.  L. 
Lat.  In  consideration  thereof.  3  Salk. 
64,  pi.  5. 

IN  CONSIDERATIONE  LEGIS.  L. 
Lat.  In  consideration  or  contemplation  of 
law;  in  abeyance.  Dyer,  102  b,  Lord 
Barkley^s  case, 

IN  CONSIDERATIONE  PRiEMIS- 
SORUM.  L.  Lat.  In  consideration  of 
the  premises.     1  Stra,  535. 

Ib  c^BsiflUli  caiiVy  c*B*imili  debet  eeae 

remedivm.  In  a  like  case,  there  ought  to 
be  a  like  remedy.    Hard.  65. 

In  ceB*«et««liiilbB*,non  diatnntitaa  teai- 
yoiis  aed  ••lidilaa  ratieai*  est  ceBsideraada. 

In  customs,  not  length  of  time  but  solidity 
of  reason  is  to  be  considered.  Co,  Litt, 
141  a.  The  antiquity  of  a  custom  is  to  be 
less  regarded  than  its  reasonableness. 

INCONTINENTL  Lat.  Immediate- 
ly;  without  any  interval  or  intermission. 
Calv,  Lex,  Sometimes  written  as  one 
word,  incontinentia  (q.  v.) 

In  eoatrftctibvs  tftclte  inavat  [Teaiont] 
qoflB    sant   laerU    et    cenaaetadiBU.        In 

contt^cts  matters  of  custom  and  usage  are 
tacitly  implied.  A  contract  is  understood 
to  contain  the  customary  clauses,  although 
they  are  not  expressed.  Story  on  Bills, 
§  143.     3  Kent's  Com.  260,  note. 

la  eoBTeatlbaa  coatraheatiaai  Telaata- 
teai  petlaa  qaaai  rerba  aj^ectari  placait* 

In  the  agreements  of  contracting  parties  the 
rule  is  to  regard  the  intention  rather  than 
the  words.  Dig.  60.  16.  219.  2  Kent's 
Cam.  665. 

IN  CORPORE.  Lat.  In  body,  or 
substance;  in  a  material  thing  or  object. 
Sive  cansistant  in  corpore,  sive  in  jure; 
whether  they  consist  in,  or  belong  to  a  ma- 
terial object,  or  a  mere  right.  Bract,  fol. 
87  b. 

IN  CRASTINO,  L.  Lat.  On  the  mor- 
row. In  crastino  Animarum;  on  the 
morrow  of  All  Souls.  1  Bl.  Com.  342. 
See  Crastino. 


la  eriaUaallbaa,  i^robattoae 
laoe  ciarlerea.      In    criminal    cases,    the 

5 roofs  ought  to  be  clearer  than  light.     3 
nst.  210. 


la  erimtaaUfcaa  aaflleit  geaeralis  aialilia 
lateatiaalay  caaa  facte  paria  gradaa.       In 

criminal  matters  or  cases,  a  general  mahce 
of  intention  is  sufficient,  [if  united]  with  an 
act  of  equal  or  curresponding  degree. 
Bacon's  Max,  66,  reg,  16.  "All  crimes 
have  their  conception  in  a  corrupt  intent, 
and  have  their  consummation  and  issuing  in 
some  particular  fact ;  which,  though  it  be 
not  the  fact  at  which  the  intention  of  the 
malefactor  levelled,  yet  the  law  giveth  him 
no  advantage  of  that  error,  if  another  par- 
ticular ensue  of  as  high  a  nature."  Id,  ibid. 
See  Criminalis. 

In  the  translation  of  this  maxim  in 
Branch's  Principia,  the  words  "  cum  facto 
paris  gradus"  are  erroneously  rendered, 
"  keeping  equal  pace  with  the  fact  commit- 
ted ;'  and  the  error  is  closely  followed  in 
Wharton's  Lexicon.  Lord  Bacon's  own 
words,  "another  particular  of  as  high  a 
nature,"  sufficiently  explain  the  meaning. 

IN  CUJUS  REI  TESTIMONIUM. 
L.  Lat.  [L.  Fr.  en  tesmoignance  de  qufl 
cliose,']  In  witness  or  testimony  whereof. 
The  initial  words  of  the  concluding  clause 
in  ancient  deeds,  constituting  one  of  the 
formal  and  orderly  parts  of  the  instrument. 
Co.  Litt,  6  a.  6  Man,  dt  Or.  45T.  The 
whole  clause,  as  given  by  Littleton,  ran 
thus :  In  cujus  rei  testimonium,  partes  pra- 
dictoB  sigilla  sua  prcesentibus  altematim  ap- 
posuerunt ;  In  witness  whereof  the  parties 
aforesaid  to  these  presents  interchangeably 
have  put  their  seals.     Litt,  371. 

A  clause  beginning  with  the  same  words 
anciently  formed  the  conclusion  of  letters 
patent.  In  cujus  rei  testimonium,  hcu  litC' 
ras  nostras  (vel  meas)  fieri  fecimus  (vel 
feci)  patentee.  In  witness  whereof  we  (or  I) 
have  caused  these  our  (or  my)  letters  to 
be  made  patent.  Reg.  Orig.  4  b.  And 
a  similar  clause  concludes  some  of  the  old 
statutes.  Stat,  de  Tallagio,  2  Inst,  536. 
Stat,  of  Tithes,  Id.  639. 

IN  CUSTODIA  LEGIS.  L.Lat.  In 
the  custody  or  keeping  of  the  law.  2 
Steph.  Com.  T4. 

IN  DAMNO.  L.Lat.  In  damage;  doing 
damage,     j&ro/;^.  fol.  168.     See  Damnum. 

IN  DEFENSO.  In  defense ;  in  a  state 
of  prohibition;  in  fence;  inclosed.  A 
term  applied  in  old  English  law,  to  lands 
either  actually  surrounded  by  an  enclosure, 
or  otherwise  exclusively  appropriated. 
See  Defensum.  Applied  also  to  rivers  and 
their  banks.  Magna  Charta,  c.  16.  Pro- 
visum  est  yuod  agues  de  Humhre,  <tc.  et 
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omnei  alia  aqwB  in  regno  in  quibus  Mai- 
monea  eapiuntur^  ponantur  in  defense, 
quoad  salmones  capiendoa,  a  die,  ike.  It  is 
provided  that  the  waters  of  the  Humber, 
and  all  other  waters  in  the  kingdom  in 
which  salmons  are  taken,  shall  be  put  in 
drfenae,  as  to  the  taking  of  salmons,  from 
(fee.  Stat.  Westm.  2,  c.  47.  See  De- 
fendere, 

IN  DELICTO.  Lat.  In  fault;  m  guilt; 
culpable;  guiltj.  "Where  both  parties 
are  in  delicto,  concurring  in  an  illegal  act, 
it  does  not  always  follow  that  they  stand  in 
pari  delicto  ;  for  there  may  be,  and  often 
are,  very  different  degrees  in  their  guilt." 
1  Story^s  Eq.  Jur.  §  300. 

IN  DIEM.  Lat.  For  a  day ;  for  the 
space  of  a  day.     Calv,  Lex.  Spiegelius. 

On,  or  at  a  day.  In  diem  debitum  ;  a 
debt  due  at  a  certain  day.  Calv.  Lex. 
Brissonius. 


Im  dMjaiictiTii  awilcit  alteram  partem 

erne  Teram.  In  disjunctives  it  is  sufficient 
that  either  part  be  true.  Where  si  condi- 
tion is  in  the  disjunctive,  it  is  sufficient  if 
either  part  be  performed.  Wingate's  Max. 
13,  max.  9. 

INDOMINICO.  L.Lat.  In  demesne. 
In  dominico  suo,  ut  de  feodo ;  in  his  de- 
mesne as  of  fee.     Bract,  fol.  253  b,  261  b. 

1  Beeves'  Mist.  428.  Co.  Litt.  17  a.  2  Bl. 
Com.  105, 106. 

IN  DORSO.    L.  Lat.     On  the    back. 

2  Bl.  Com.  468.  2  Steph.  Com.  164.  In 
dorso  recordi;  on  the  back  of  the  re- 
cord. 5  Co.  45.  Hence  the  English  in- 
dorse, indorsement,  <kc. 

IN  DUBIIS.  Lat.  In  doubtful  cases ; 
in  matters  or  cases  of  doubt  in  dabUa 
■tajifl  dULf^aat  est  aedpiendaaft*  In  doubt- 
ful cases,  the  more  worthy  is  to  be  taken. 
Branch's  Princ, 

la  dabiiffy  ¥eaiffalara  profereada  mumU 

In  doubtful  cases,  the  more  favorable 
views  are  to  be  preferred :  the  more  liberal 
interpretation  is  to  be  followed.  Dig.  50. 
17.  56.     2  Kent's  Com.  557. 

in   dabii«9   aaa   prawamitar  pro  testa* 

awate.  In  cases  of  doubt,  the  presump- 
tion is  not  in  favor  of  a  will.  Branch's 
Princ.     But  see  Cro.  Car.  51. 

IN  DUBIO.  Lat.  In  doubt;  in  a 
state  of  uncertainty. 

In  a  doubtful  case.  la  daUo  hme  tegis 
caastractlo  «aam  rerba  astwadant.     In  a 


case  of  doubt,  that  is  the  construction  of 
the  law  which  the  words  indicate.  Branch's 
Princ, 

IN  DUPLUM.  Lat.  For  the  double 
value.     Inst.  4.  6.  23.     Bract,  fol.  103. 

IN  EADEM  CAUSA.  Lat.  In  the 
same  state  or  condition.  Calv.  Lex.  Spie- 
gelius, 

IN  EMULATIONEM  VICINI.  Lat. 
In  envy  or  hatred  of  a  neighbor.  Where 
an  act  is  done,  or  action  brought,  solely  to 
hurt  or  distress  another,  it  is  said  to  be  in 
emulationem  vicini.     1  Karnes*  Equity,  56. 

la  eo  qaad  plas  alt,  seaipor  ia«*t  et 
miaaa.  In  the  greater  is  always  included 
the  less  also.    Dig.  50.  17.  110. 

IN  ESSE.  Lat.  In  being;  in  exis- 
tence. Distinguished  from  in  posse,  or  in 
mere  possibility.  2  Bl.  Com.  169.  See 
Esse,  Posse,  In  fosse. 

IN  EXTREMIS.  Lat.  In  extremity; 
in  the  last  extremity;  in  the  last  illness. 
20  Johns.  R.  502.  Kent,  C,  Id.  514. 
2  Bl.  Com,  875,  500.  Agens  in  extremis; 
being  in  extremity.  Bract,  fol.  373  b. 
Declarations  in  extremis ;  dying  declara- 
tions. 15  Johns.  R.  286.  1  Chreenl.  on 
Evid.  §  156. 

IN  FACIE  ECCLESIiE.  L.Lat.  In 
the  face  of  the  church.  A  term  applied  in 
the  law  of  England,  to  marriages,  which 
are  required  to  be  solemnized  m  a  parish 
church  or  public  chapel,  unless  by  dispen- 
sation or  license.  1  Bl.  Com.  439.  2 
St^h.  Com,  288,  289.  Applied  in  Brac- 
ton,  to  the  old  mode  of  conferring  dower. 
Bract,  fol.  92.     2  Bl.  Com,  133. 

IN  FACIENDO.  L.  Lat.  In  doing ; 
m  feasance.     2  Story's  Eq.  Jur.  §  1308. 

IN  FACILI.  Lat.  Easily;  easy  of 
determination  or  explanation.     Calv.  Lex, 

IN  FACTO.  Lat.  In  fact;  in  deed. 
In  facto  didt ;  in  fact  says.  1  Salk,  22, 
pi.  1.     See  Factum. 

Depending  on  fact.     Calv.  Lex. 

la  facte  qaad  ve  liaket  ad  kaaaai  et  aia* 
laai,  ntaKia  de  kaao  qaaai  d«  malo  lex  !■• 
teadit.  In  an  act  or  deed  which  admits  of 
beinff  considered  as  both  good  and  bad, 
the  Ieiw  intends  more  from  the  good  than 
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from  the  bad;  the  law  makes  the  more 
favorable  construction.     Co,  LitL  78  b. 

IN  (or  E;^)  fait.  L.  Fr.  In  fact ;  in 
deed.  Lord  Coke  distinguishes  "  matters 
of  record*^  from  "matters  in  fait "  Co. 
LitL  380  b. 

In  AiT«nibilibaa  magla  atteHditnr  qB«4 
pr^dest  qaam  qn«4  ■•cet.  In  things  fa- 
vored, what  profits  is  more  regarded  than 
what  prejudices.  Bacon's  max,  57,  in 
reg.  12. 

IN  F A VOREM  LIBERTATI8.  L.  Lat. 
In  favor  of  liberty.     21  Vin,  Ahr,  124. 

IN  FAVOREM  VIT^.  L.  Lat.  In 
favor  of  life.  Bacon^s  Max,  36,  in  reg.  7. 
4  Bl,  Com.  338. 

IN  FELONI A.  L.  Lat.  In  felony ;  in 
a  felonious  manner ;  feloniously.  Nequiter 
et  in  felonia ;  wickedly  and  feloniously. 
Bract,  fol.  121. 


INFEODO.    L.  Lat. 
foL  207,  et  passim. 


In  fee.    Bract. 


Im  flctioac  J«ria  veaiper  Mqaite*  exlsiic 

In  the  fiction  of  law  there  is  always  equity ; 
a  legal  fiction  is  always  consistent  with 
equity.  II  Co.  61  a,  Li/ord's  case. 
Broom's  Max.  64.  The  court  will  not  en- 
dure that  a  mere  form  or  fiction  of  law, 
introduced  for  the  sake  of  justice,  should 
work  a  wrong,  contrary  to  the  real  truth 
and  substance  of  the  thing.  Lord  Mans- 
field, C.  J.  2  Burr.  960,  962.  Otherwise 
expressed,  in  flcitooe  Jaris  semper  •■bsiscit 
Mqoiuia.  3  Bl.  Com.  43.  in  fletlene 
JnrUeenBistitMqnltu.     /(/.  283. 

IN  FIERI.  L.  Lat.  In  being  made,  or 
done ;  in  course  or  process  of  being  made, 
made  up  or  done.  The  proceedings  in  a 
cause  are  said  to  be  injieri,  until  judgmnnt 
is  given  and  the  record  made  up.  3  Bl, 
Com.  406.  Anciently,  while  the  pleading 
ore  tenus  was  going  on,  the  record  was  in 
fieri.  Oilb.  C  Pleas,  116.  The  term  has 
also  been  used  as  descriptive  of  the  pro- 
ceedings in  a  chancery  suit  before  issue 
joined.     OUb,  For,  Bom.  49. 

IN  FORMA  PAUPERIS.  L.  Lat.  In 
the  form  or  manner  of  a  poor  person  ;  as 
a  poor  person ;  in  the  character  of  a  pauper. 

IN  FORO.  Lat.  In  a,  or  the  forum, 
court  or  tribunal.    In/oro  conscientia  ;  m 


the  forum  of  conscience. 
§391  a,  391  b. 


Story  on  Bailm, 


IN  FRAUDEM  LEGIS.  Lat.  In 
fraud  of  the  law.  3  Bl.  Com.  94.  VTith 
the  intent  or  view  of  evading  the  law.  1 
Johns.  R.  424, 432.  "  It  may  be  laid  down 
as  a  general  principle,  that  whenever  an  act 
is  done  in  fraudem  legis,  it  cannot  be  the 
basis  of  a  suit  m  the  courts  of  the  countrv 
whose  laws  are  attempted  to  be  infringed. ' 
Id.  433,  Spencer,  J.  See  16  Johns. 
R.  146. 

IN  FRAUDEM  CREDITORUM.  Lat 
In  fraud  of  creditors ;  with  intent  to  de- 
fraud creditors.     Inst,  1.  6.  pr.  3. 

IN  FULL  LIFE.  Alive  in  fact  and  in 
law.  This  phrase  is  a  hteral  translation  of 
the  L.  Fr.  en  pUyn  vie,  (q.  v.)  and  seems  to 
have  been  constructed  with  reference  to  the 
two  kinds  of  death  recognized  in  law,  viz  : 
natural  and  dvil.  A  party  ^ay  be  physi- 
cally alive,  or  in  life,  {en  vie,)  and  yet  civil- 
ly dead ;  hence  the  use  of  the  phrase  to 
express  life  in  both  senses,  or  in  the  fullest 
sense  of  the  word. 

IN  FUTURO.  Lat.  In  future ;  at  a 
future  time  ;  the  opposite  of  in  prassenti. 
2  Bl,  Com.  166,  176. 

IN  GENERALI  PASSAGIO.  L.  Lat. 
In  the  general  passage  [to  the  Holy  Land.l 
A  term  of  frequent  occurrence  in  the  old 
law  of  essoins,  importing  that  the  party  es- 
soined had  gone  beyond  the  sea  with  the 
great  body  of  crusaders,  instead  of  perform- 
ing a  pilffrima^e  alone,  which  was  called 
the  simple  or  smgle  passage  or  pilgrimage, 
{simplex  passagium  or  peregrinatio,)^  Bract, 
fol.  838,  339.     Bria.  cc.  122, 123. 

IN  GENERE.  Lat.  In  kind ;  of  the 
same  kind ;  generically.  In  the  civil  law, 
thin^  are  divided  into  those  which  may  be 
furnished  in  genere,  and  those  which  must 
be  furnished  in  specie,  or  specifically.  1 
Mackeld.  Civ,  Law,  152,  §  148.  See  In 
specie. 

In  general.  In  genere,  quicunque  ali- 
quid  dicit,  sive  actor  sive  reus^  necesse  est  ut 
prchet.  In  general,  whoever  affirms  any 
thing,  whether  plaintiff  or  defendant,  must 
prove  it.  Matth.  de  Prob.  c.  8,  n.  4.  Best 
on  Evid.  294,  §  262. 

IN  GREMIO  LEGIS.  L.Lat.  In  the 
bosom  of  the  law;  in  abeyance.  1  Co. 
131  a,  Chudleigh's  case.     T.  Raym.  319. 
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IN  GROSS.  [L.  Lat.  in  grosso.]  In 
a  large  quantity  or  sum  ;  without  division 
or  particulars ;  by  wholesale.  See  In 
grosso. 

At  large ;  not  annexed  to,  or  dependent 
upon  another  thing.  Common  in  gross  is 
such  as  is  neither  appendant  nor  appurte- 
nant to  land,  but  is  annexed  to  a  man's  per- 
son. 2  £L  Com,  34.  Applied  also  to 
advawsons,  and  anciently  to  villeins  annex- 
ed or  belonging  to  the  person.  See  Ad- 
vowson  in  gross, 

IN  GROSSO.  L.  Lat.  In  gross  ;  by 
wholesale,  ^ec  in  grosso,  nee  ad  retaU 
liam  ;  neither  in  gross,  nor  by  retail.  Reg, 
Orig,  184. 

IN  HAG  PARTE.  L.  Lat.  In  this 
behalf.     Reg.  Orig.  26. 

IN  ILEC  VERBA.  L.  Lat.  In  these 
words  ;  in  the  same  words. 

IN  INDIVIDUO.  L.  Lat.  In  the 
distinct,  identical  or  individual  form;  in 
specie.     Story  on  Bailm,  §  97. 

IN  INITIO.  Lat.  In,  or  at  the  be- 
gmning.  In  initio  litis  ;  at  the  beginning, 
or  in  the  first  stage  of  the  suit.  Bract, 
fol.  400. 


IN  INTEGRUM, 
ginal  or  former  state. 
teger. 


Lat.     To  the  ori- 
Calv.  Lex,  See  In- 


IN  INVITUM.  Lat.  Against  an  un- 
willing party  ;  against  a  party  without  his 
consent.  The  Uw  presumes  qriod  judi- 
cium redditur  in  invitum,  that  a  judgment 
is  a  proceeding  against  a  party's  will.  5 
Co,  28  b,  Harrison^s  case,  1  Stra,  382. 
1  Steph,  Com,  444.  Item  contra  volunta- 
tern  domini  quandoque  trans/ertur  domini' 
um,  s.  perjudicem,  quia  judicium  ruit  in  in- 
vitum.  Also,  ownership  is  sometimes 
transferred  against  the  owner's  will,  to  wit, 
by  a  jud^e,  [i.  e.  by  the  act  of  a  court,]  be- 
cause a  judgment  goes,  [literally,  rushes^ 
implying  forcible  progress,]  against  an  un- 
willing party.     Bract,  fol.  41  b. 

IN  JUDICIO.  Lat.  Before  a  judex 
or  judge ;  in  the  course  of  actual  trial.  A 
term  used  in  the  Roman  law,  to  denote  the 
second  stage  of  the  proceedings  in  an  ac- 
tion, as  distinguished  from  those  in  jure, 
(q.  Y.)  before  the  praetor,  which  constituted 
the  first  stage.     See  Actio. 

By  a  course  of  judicial  proceeding ;  ju- 


dicially; by  action.  Eorum  quos  non  in 
judicio,  sed  extra  prosequimur,  sicutfurem, 
&c. ;  of  those  things  which  we  prosecute 
not  in  judgment  or  by  action,  but  without, 
as  a  thief,  &c.  Bract,  fol.  98  b.  Sine  ju- 
dicio ;  without  due  course  of  law.  Id. 
fol.  196. 

In  judgment ;  in  a  course  of  judicial  in- 
vestigation. 

In  a  judicial  proceeding.  See  the  max- 
ims, if^ra. 

In  court;  in  or  before  a  court.  In  this 
sense,  the  phrase  occurs  in  the  civil  law, 
and  constantly  in  Bracton.  Prcesens  in  ju- 
dicio ;  present  in  court.  Inst,  4.  11.  3. 
Ubi,  et  coram  quibus  personis  proponendce 
sunt  actiones  et  probandcs;  et  sciendum 
quod  in  judicio  ;  where  and  before  what 
persons  actions  are  to  be  propounded  and 
proved  ;  and  it  is  to  be  known  that  it  is  in 
a  court.  Id.  fol.  106.  Fartibus  in  judicio 
comparentibus ;  the  parties  appearing  in 
court.  Id,  fol.  183  b.  Pars  in  judicio  ;  a 
party  in  court.  Id,  ibid.  Si  ambofuerint 
prcesentes  in  judicio,  petens  et  tenens ;  if 
both  the  parties  be  present  in  court,  de- 
mandant and  tenant.  Id.  fol.  257  b.  And 
see  Id.  fol.  281  b,  288,  853  b. 

!■  jHdIci*  aoa  ercditnr  nisi  jamtla.  In 
a  court  of  justice,  credit  is  not  given  to  [the 
statements  of]  persons  unless  they  are 
sworn.  No  person  is  allowed  to  testify  in 
court  except  under  oath.  Cro.  Car.  64. 
1 BL  Com.  402.    See  c^nfcMto  fMta  !■ 

Jvdicto,  (fee.  •  OonAsau  Is  Jadici*,  <fec. 
!■  jBdieiia  Minori  flBtaii  racennimr.     In 

courts  or  judicial  proceedings,  infancy  is 
aided  or  favored.     Jenk.  Cent.  46,  case  89. 

IN  JURE.  Lat.  In  law ;  in  the  mere- 
ly formal  or  introductory  part  of  the  pro- 
ceedings ;  before  the  praetor  or  magistrate. 
This  was  the  peculiar  sense  of  the  term  in 
the  Roman  law,  being  descriptive  of  the 
first  of  the  two  stages  of  the  proceedings  in 
an  action  ;  the  second  stage  being  said  to 
be  in  judicio,  (q.  v.)  See  Actio.  The  of- 
fice of  the  magistrate  was  to  inquire  into 
matters  of  law,  and  whatever  business  was 
transacted  before  him  was  said  to  be  done 
in  jure,  Hallifax,  Anal.  b.  3,  ch.  8, 
num.  7. 

In  law:    according  to  law;  rightfully. 
Injure,  vel  extra  jus  ;  by  law,  or  without 
law.     Bract,  fol.  169  b. 
la  jHWy  ■•■  wmmmtM  emmmm,^  oed  prosdna 

•FMsiatnr.  In  law,  not  the  remote  bul 
the  proximate  cause  is  considered.  Ba- 
con's  Max,  1,  reg.  1.  Broom's  Max.  104. 
See  €M»pr«ziai«Mnreai*i«  apectfttw. 

IN    JUS    VOCARE.    Lat.    To    call, 
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Cite  or  summon  to  court.  Inst,  4. 16.  3. 
Calv.  Lex.  In  jus  vocando;  summoning 
to  court.     3  BL  Com.  279. 

IN  LIMINE.  Lat.  On,  or  at  the 
threshold;  preliminarily. 

IN  LITEM.  Lat.  For  a,  or  the  suit. 
See  Ad  litem.  Applied  to  a  pl^ntiff's 
oath  when  allowed  in  a  suit.  1  OreenL  Evid, 
§348. 

IN  LOCO.  Lat.  In  place ;  in  lieu ; 
instead;  in  the  place  or  stead.  Towns, 
PL  38. 

IN  LOCO  PARENTIS.  Lat.  In  the 
place  of  a  parent.  1  BL  Com.  453.  2 
Steph.  Com.  331.  2  Kent's  Com.  192. 
1  Story's  Eq.  Jur.  §  339. 

IN  MAJOREM  CAUTELAM.  Lat. 
For  greater  security.     1  Stra.  106,  arg. 

In    Biig^re    snnnia    c^ntlaclvr  wkinmr* 

In  the  greater  sum  is  contained  the  less. 
5  (7o.  115  a,  Wade's  ciise.  This  rery  sim- 
ply constructed  maxim  has  heen  singularly 
mistranslated  in  Branch  and  Wharton. 

IN  MEDITATIONE  FUG^.  L.  Lat. 
In  contemplation  of  flight.  2  Karnes' 
Equity,  14,  15. 

In  mcrcibaa  illicltis  ■•■  sii  c*n«e>«l«0i. 

There  should  be  no  commerce  in  illicit  or 
prohibited  goods.  3  Kent's  Com.  2C2, 
note. 

IN  MERCY.  [L.  Fr.  en  mercie ;  L. 
Lat.  in  misericordia.]  A  phrase  used  at 
the  conclusion  of  judgment  records,  derived 
from  the  old  practice  of  amercing  parties 
against  whom  judgment  was  rendered. 
Thus,  where  judgment  was  rendered  for 
the  plaintiff,  it  was  also  considered  that 
the  defendant  be  "  in  mercy,  &c.,"  that  is, 
that  he  be  amerced  for  his  wilful  delay  of 

i'ustice,  in  not  immediately  obeying  the 
[ing's  writ  by  rendering  the  plaintiff  his 
due.  3  BL  Com.  398.  This  phrase  has 
been  literally  retained  in  modem  practice. 
So,  where  judgment  was  for  the  defendant, 
it  was  considered  that  the  plaintiff  and  his 
pledges  be  "t»  mercy  [that  is,  amerced] 
tor  his  false  claim.''  Id,  399,  376.  See 
In  misericordia. 

IN  MI' A.  L.  Lat  An  old  abbrevia- 
tion of  in  misericordia,  used  at  the  conclu- 
sion of  judgment  records,  and  also  written 


in  the  margin,     ffob.  127. 
494,  497,  602. 


Towns.  PL 


IN  MISERICORDIA.  L.  Lat.  In 
mercy;  subject  or  liable  to  amercement. 
In  misericordia  pro  falso  clamors  suo  ;  in 
mercy  for  his  false  claim.  3  BL  Com.  376, 
398,  399.     See  In  mercy,  Misericordia. 

IN  MITIORI  SENSU.  L.  Lat.  In 
the  milder  or  more  favorable  sense,  ffob. 
77  b. 

IN  MODUM  ASSISiE.  L.  Lat.  In 
the  manner  or  form  of  an  assise.  Bract. 
fol.  183  b.  In  modum  juratcs  ;  m  manner 
of  a  jury.     Id.  fol.  181  b. 

IN  MORA.  Lat.  [Fr.  en  demeure.] 
In  default ;  literally,  in  delay.  In  the  civil 
law,  a  borrower  who  omits  or  refuses  to 
return  the  thing  loaned  at  the  proper  time 
is  said  to  be  in  mora.  Story  on  Bailm. 
§§  254,  269. 

IN  MORTUA  MANU.  L.  Lat.  In  a 
dead  hand  ;  in  the  hands  of  a  person  dead 
in  law,  as  ecclesiastical  bodies  anciently 
were ;  in  mortmain.  I  BL  Com.  419,  Co. 
Litt.  2  b.     See  Mortmain. 

IN  NOMINE  DEI,  AMEN.  Lat.  In 
the  name  of  God,  Amen.  A  solemn  form 
of  introduction,  anciently  used  in  wills  and 
many  other  instruments,  public  and  private. 
The  Prooemia  to  the  Institutes  and  Di- 
gests of  Justinian  commence.  In  nomine 
Domini  nostri  Jesu  Ckristi,  In  the  name 
of  our  Lord  Jesus  Christ.  The  Code  is 
introduced  with  the  same  form.  Some  old 
wills  began.  In  nomine  Patris,  et  Filii, 
et  Spiritus  Sancti,  Amen.  Blount,  voc. 
WilL 

INNUBIBUS.  L.Lat.  In  the  clouds; 
in  a  state  of  suspension  -  or  abeyance  ;  not 
in  any  person  living ;  no  where  ;  in  consi- 
deration and  intendment  of  law ;  in  the 
custody  or  preservation  of  the  law.  Litt, 
sect.  646,  650.  ffob.  336.  Periam,  C.B. 
1  Co.  134  a,  Chudleigh's  case.  In  the 
same  case,  Clarke  B.,  speaking  of  future 
uses,  observed,  "some  have  supposed  they 
were  preserved  in  nubibus,  and  in  the  cus- 
tody of  the  law,  but,"  he  said,  "in  our 
case,  be  they  below  in  the  land,  there  they 
should  be  perpetually  buried,  and  should 
never  rise  again,  and  be  they  above  in 
nubibus,  in  the  clouds,  there  they  should 
always  remain,  and  should  never  descend." 
1  Co,  137  b. 
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IN  NULLIUS  BONIS.  Lat.  Among 
the  goods  or  property  of  no  person ;  be- 
longing to  no  person,  as  treasure-trove  and 
wreck  were  anciently  considered.  Bract, 
fol.  120.  Thesaurus  in  nullius  bonis  est. 
Id,  ibid.  In  the  civil  law,  things  sacred 
and  religious  were  considered  as  nOt  the 
subjects  of  private  property.  Nullius  sunt 
res  sacra,  et  religioscB,  et  sancUz.  Inst,  2. 
1.  7.  Animals  feres  natures,  while  they 
remain  wild  are  accounted  nullius  in  bonis, 
the  common  property  of  mankind.  2  Stetph, 
Com,  17.     See  Bes  nullius, 

IN  NULLO  EST  ERRATUM.  L.  Lat. 
In  nothing  is  there  error.  The  name  of 
the  common  plea  or  joinder  in  error,  deny- 
ing the  existence  of  error  in  the  record  or 
proceedings;  which  is  in  the  nature  of 
a  demurrer,  and  at  once  refers  the  matter 
of  law  arising  thereon,  to  the  judgment  of 
the  court.  2  Tidd*s  Pr,  1178.  Shaw, 
C.  J.,  7  Metcalfs  R,  285,  287. 

In  •bscHiis  q««4  miaintBBi  c«t  ■eqalmnr. 

In  obscure  or  doubtful  cases,  we  follow 
that  which  is  the  least.  Dig,  50.  17.  9. 
2  Kent*s  Com,  557.  The  precise  meaning 
of  this  maxim  is  not  very  clearly  explained 
in  the  civil  law.    Dig,  ub,  sup,  gloss,  marg, 

IN  OCTAVIS  (or  OCTABIS.)  L.  Lat. 
On  the  octave.  One  of  the  ancient  return 
days  in  the  English  courts.  3  Bl,  Com, 
277,  278.  Reg,  Grig,  \^  h,  et  passim. 
Towns,  PI,  141,  142.  In  octabis  Sancti 
Hilarii  ;  on  the  octave  of  St.  Hilary.  Id. 
ibid.    See  Octave, 

IN  ODIUM  SPOLIATORIS.  Lat.  In 
hatred  of  a  despoiler,  robber  or  wrong 
doer.  Story,  J.,  1  Gallison's  R.  174. 
2  Story's  R,  99.  1  Qreenl,  Evid,  §  348. 
In  •dinm  ap^liat^rfci  omnia  praMamnn- 
All  things  are  presumed  against  a 
every  presumption  b  made 
against  a  wrong  doer.     Branch* s  Princ, 

In  omnibas  cantraetibasy  mire  naaiiaatia 
aire  innamlaatia,  p«miatatia  cantiaetnr. 

In  all  contracts,  whether  nominate  or  inno- 
minate, an  exchange  [of  value,  i.  e.  a  con- 
sideration] is  implied.  Gravin.  lib.  2,  §  12. 
2  Bl,  Com.  444,  note. 

In  aauiibas  qnideai,  mazlnie  taaien  in 
Jare,  Mqalta*  spectaada  sit.      In  all  things, 

but  especially  in  law,  equity  is  to  be 
regarded.  Dig,  50.  17.  00.  Story  on 
Bailm,  §  257. 

IN  PAIS,  En  pais.  En  pays.     L.  Fr. 

76 


In  the  country,  as  distinguished  from  "  in 
court;"  out  of  court,  or  without  judi- 
cial process ;  by  deed,  or  not  of  record. 
Matter  inpais  is  distinguished  from  matter 
of  record.  2  Bl,  Com.  294,  Conveyances 
were  anciently  either  by  matter  in  pais,  or 
deed,  which  was  an  assurance  transacted 
betweea  two  or  more  private  persons  in 
pais,  in  the  country,  that  is,  (according  to 
the  old  common  law,)  upon  the  very  spot 
to  be  transferred  ;  or  by  matter  of  record, 
or  an  assurance  transacted  only  tn  the  king's 
public  courts  of  record.  Id.  ibid,  1  Steph, 
Com,  466.  Story  on  Agency^  §  25,  note. 
So,  a  disclaimer  in  pais  b  distinguished 
from  a  disclaimer  in  a  court  of  record. 
Litt,  sect.  695.  Co,  Litt.  364  a.  Per 
fait  fait  en  pays ;  by  deed  made  in  the 
country.  Litt,  sect.  618.  Notice  in  pais 
is  notice  given  without  the  instrumentality 
of  a  court.     Story  on  Bailm,  §  348. 

Without  writing,  as  distinguished  from 
by  deed.  Thus,  estoppels  are  said  to  be 
either  by  matter  of  record ;  by  matter  in 
writing,  as  by  deed  indented,  <bc. ;  and  by 
matter  tn  pais,  or  in  the  country,  without 
any  writing,  as  by  livery,  by  entry,  by  ac- 
ceptance of  rent,  <bc.     Co,  Litt,  352  a. 

IN  PAPER.  A  term  formerly  applied 
to  the  proceedings  in  a  cause  before  the 
record  was  made  up.  3  Bl,  Com.  406. 
2  Burr.  1098.  Probably  from  the  circum- 
stance of  the  record  being  always  on  parch- 
ment. The  opposite  of  "on  record." 
Denison,  J.,  1  Burr.  322. 

IN  PARI  CAUSA.  Lat.  In  an  equal 
cause  or  matter ;  in  a  case  affecting  two 

equally,      in  pari  caasa  paaacssar  poliar 

haberi  [•••«]  debei.  Where  two  persons 
have  equal  rights  in  reference  to  the  same 
thing,  the  party  in  possession  ought  to  be 
regarded  as  the  better ;  that  is,  his  right 
should  have  the  preference.  Dig,  50.  17. 
[170.]  126.  2.— 128.  pr.  1  Wooddes,  Lect. 
Introd.  Ixxi.  note.  Where  a  thing  is 
pledged  severally  to  two  creditors,  without 
any  communication  with  each  other,  and 
one  of  them  has  obtained  the  possession, 
he  is  entitled  to  a  preference.  Story  on 
Bailm,  §  312. 

IN  PARI  DELICTO.  Lat.  In  equal 
fault;  equally  culpable  or  criminal;  in  a 
case  of  equal  fault  or  guilt.  See  In 
delicto, 

la  pari  dclicia  patiar  est  canditio  paaii. 
dentia  [dafcndaacis.]  In  a  case  of  equal  or 
mutual  fault  [between  two  parties],  the 
condition  of  the  party  in  possession  [or 
defending,]  is  the  better  one.    Lord  Mans- 
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field,  2  Bun,  020.  Where  each  party  \b 
equally  ia  fault,  the  law  favors  him  who 
is  actually  in  possession.  Broom's  Max, 
325.  Where  the  fault  is  mutual,  the  law 
will  leave  the  case  as  it  finds  it.  Story  on 
Agency^  §  195.  Thus,  where  money  is 
paid  by  one  of  two  parties  to  an  illegal 
contract  to  the  other,  in  a  case  where  both 
may  be  considered  as  participes  crimmis, 
an  action  cannot  be  maintained  after  the 
contract  is  executed,  to  recover  the  money. 
1  Selw,  jr.  P.  90.  So,  the  premium  paid 
on  an  illegal  insurance  cannot  be  recovered 
back,  though  the  underwriter  cannot  be 
compelled  to  make  good  the  loss.  1  .East, 
96.  Douyl,  451.  2  St^h.  Com,  188. 
See  1  Story's  Eq.  Jur.  §8  61,  298.  This 
maxim  is  merely  another  U>rm  of  the  civil 

law  maxim,  Cam  i^ar  delictan  eat  dnoram, 
semper  eBenitar  petlter^  et  melier  habetar 
«•■>  (q.  V.) 


IN  PARI  MATERIA.  L.Lat.  Upon 
the  same  subject.  A  phrase  frequently 
applied  to  statutes.  1  Steph,  Com.  74. 
1  Kent's  Com,  463.  3  Roward's  R.  556, 
563. 

INPENDENTI.  Lat.  In  suspension ; 
or  abeyance.    Bract,  foL  12,  19  b. 

IN  PERPETUAM  REI  MEMORIAM. 
Lat.  In  perpetual  memory  of  a  matter. 
QUh,  For.  Rom,  118. 

IN  PERPETUUM  REI  TESTIMO- 
NIUM. L.  Lat.  In  perpetual  testimony 
of  a  matter ;  for  the  purpose  of  declaring 
and  settling  a  thing  forever.  1  Bl,  Com,  86. 

IN  PERSONAM.  Lat.  Agamst  the 
person ;  against  a  person.  Inst.  4.  6.  1. 
See  Actio  in  personam. 

IN  PIOS  USUS.  L.  Lat.  For  pious 
uses ;  for  religious  purposes.  2  Bl.  Com. 
505. 

IITPLENO  COMITATU.  L.Lat.  In 
full  county  court.     3  Bl.  Com.  36. 

In  p«Balibne  €«■■!■  beBlgniHs  iaterpre- 

uuidnni  est.  In  penal  causes  or  cases, 
the  more  favcH^ble  interpretation  should  be 
adopted.  Dig,  50.  17.  [197.]  155.  2. 
Plowd.  86  b,  124.     2  Hal.  P.  C.  365. 

IN  POSSE.  L.  Lat.  In  possibility; 
not  in  actual  existence.    See  In  esse. 

IN  P0TE8TATE  PARENTIS,     Lat, 


In  the  power  of  a  pareni.    Imt.  1.  8.  pr. 
Id,  I.  9.     2  Bl.  Com.  498. 

IN  PRiEMISSIS.  L.  Lat.  In  the 
premises.  Reg.  Orig.  17  b.  See  Prm- 
missa* 

IN  PRuEMISSORUM  FIDEM.  L.  Lat. 
In  confirmation  or  attestation  of  the  pre- 
mises.    A  notarial  phrase. 

IN  PR^PARATORUS.  Lat.  In.  or 
among  preliminary  proceedings.  Bract, 
fol.  400.  In  prseparatoriis  mI  judicium 
favetur  actori.  In  the  proceedings  pre- 
liminary to  judgment  the  plaintiff  is  favored. 
2  Inst.  57. 

IN  PR^SENTI.  L.  Lat.  At  the 
present  time.     2  Bl.  Com.  166. 


itia  maj^ris  peteetatie» 

lat.  In  the  presence  of  the 
superior  power  the  inferior  power  ceases. 
Jenk.  Cent.  214,  c.  53.  The  less  authority 
is  merged  in  the  greater. 

INPRENDER.  L.  Fr.  In  taking.  A 
term  applied  to  such  mcorporeal  hei^ta- 
ments  as  a  party  entitled  to  them  was  to 
tcJke  for  himself;  such  as  common.  2 
Steph,  Com.  23.  3  Bl.  Com.  15. 


IN  PRINCIPIO.     Lat. 
ginning.    Bract,  fol.  347  b. 


At  the  be- 


IN  PROPRIA  PERSONA.  Lat,  In 
proper  person  :  in  one's  own  person.  Sive 
m  propria  persona  litigaverit,  sive  per  attur- 


natum  ;    whether  he 
person,  or  by  attorney. 


litigate  m  proper 
Bract.  foL  370. 


IN  QUINDENA.  L.  Lat.  In  fifteen 
days.  One  of  the  return  dhjs  in  the  old 
practice  of  the  English  courts.  Toums.  PL 
141.     2  Reeves'  Eist.  Sng.  Law,  57—61. 

IN  QUINQUE  SEPTIMANAS.  L. 
Lat.  In  five  weeks.  One  of  the  old  re- 
turns.    Toufns.  PI.  142. 

!■  «■•  %mMm  delin^ait*  Im  ••  ^  J«re  eef 
FVMiMidBa*  In  whatever  thing  one  of- 
fends, in  that  is  he  rightfully  to  be  pun- 
ished. Co,  Litt.  233,  b.  Wingate's  Max. 
204,  max.  58.  The  punishment  shall  have 
relation  to  the  nature  of  the  offence. 

IN  RE.  Lat.  In  a  thin^,  or  matter ; 
in  the  matter.  In  re  A.  6. ;  in  the  matter 
of  A.  B.  Papers  in  judicial  proceedings 
other  than  actions  are  son^etiiaes  so  entitled^ 
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Ih  n  daMtt  wtmglm  tafleiatto  «i 
■iMU^iateiiiffeMdB.  In  a  doubtful  matter, 
the  denial  or  negative  is  to  be  understood, 
[or  regarded],  rather  than  the  affirmative. 

Im  re  pari  potiaraa  caasaai  «ne  prdki- 
beatis  emmmuku  In  a  thing  equally  shared 
17  several]  it  is  clear  that  the  party  re- 
using [to  permit  the  use  of  it]  has  the 
better  cause.  Di^.  10.  3.  28.  A  maxim 
applied  to  partnerships,  where  one  partner 
has  a  ri^ht  to  withhold  his  assent  to  the 
acts  of  his  co-partner.    8  Kent's  Com,  45. 

IN  REBUS.      In  matters,   things,  or 

cases.  !■  reba*  maairestisy  enrat  qai  aa- 
tharitatea  lef^aat  all«gat ;  «ala  parspicae 
r^rm  aaa  saat  prabaada.  In  clear  cases, 
he  mistakes  who  cites  legal  authorities,  for 
obvious  truths  are  not  to  be  proved.  5 
Co,  67  a,  Jeffrey's  case.  Apphed  to  cases  too 
plain  to  require  the  support  of  authority ; 
"  because,"  says  the  report,  "  he  who  en- 
deavors to  prove  them  obscures  them." 

IN  REM.  Lat.  Against  a  thing ;  for 
the  recovery  of  a  thing.  Inst.  4.  6.  1. 
Story,  J.,  2  Qallison's  iJ.  191, 197.  SU/ry 
on  JBailm,  §  607.  Wayne.  J.,  7  Howard's 
R.  729,  786. 

IN  RENDER.  L.Fr.  In  yielding  or  pay- 
mg.  Rent  is  said  by  the  ancient  lawyers  to 
lie  in  render^  in  contradistinction  to  other 
corporeal  hereditaments  which  lie  in  pren^ 
der.    2  Steph.  Com,  23.     See  In  prender. 

la  xapablica  aiaxiaie  caaserraada  aaai 
jarab«Uf.  In  a  state  the  laws  of  war  are 
to  be  especially  upheld.  2  Inst,  68.  Used 
by  Lord  Coke  in  commenting  on  Magna 
Charta,  c.  80. 

IN  RERUM  NATURA.  L.  Lat.  In 
the  nature  of  things  ;  in  existence ;  not  a 
fictitious  person.  In  pleading,  to  say  that 
there  is  no  such  person  «•  rerum  Tiatura, 
IS  the  same  as  to  say  that  the  party  named 
is  a  fictitious  person.  3  £1,  Com.  301. 
The  phrase  is  applied,  in  the  civil  law,  to 
things.     Inst.  2.  20.  7. 

IN  RESPECTU.  L.  Lat.  In  respite. 
Ponitur  assisa  in  respectu  ;  the  assise  is 
put  in  respite,  i.  e.  is  respited.  Bract,  fol. 
266.     Yelv.  97. 


Iarasticatianeai,aaa  ia  ] 
cedit.  The  heir  succeeds  to  the  restitution 
not  to  the  penalty ;  an  heir  may  be  com- 
pelled to  make  restitution  of  a  sum  unlaw- 
fully appropriated  by  the  ancestor,  but  is 


not  answerable  criminally,  as  for  a  penalty. 
2  Inst  198. 

IN  RETALLLAl.  L.  Lat.  Li  retail ; 
by  retail.    JRep.  Grig.  184. 

IN  ROBERIA.  L.  Lat  In  or  by 
robbery.  Bract,  fol.  146  b.  Formal 
words  in  the  ancient  appeal  of  robbery. 
Id.  ibid. 

IN  SEYSINA.  L.  Lat.  In  seisin; 
in  actual  possession  of  lands.  Bract,  fol. 
262,  et  seq.  Expressed  in  law  French  bv 
the  simple  word  eins,  of  which  the  English 
''  in"  is  a  mere  translation.  Tenere  se  in  sey- 
sina;  to  hold  himself  in  seisin ;  to  maintain 
his  possession,  ^roc^.  fol.  262  b.  Seponere 
in  seysinam ;  to  put  himself  into  seisin. 
Id.  fol.  262. 

IN  SIMPLICI  PEREGRINATIONE. 
L.  Lat  In  simple  pilgrima^.  Bract,  fol. 
338.  A  phrase  in  the  old  law  of  essoins. 
See  In  generali  passagio. 

IN  SIMPLUM.  Lat.  For  the  simple 
or  single  value.  Inst.  4.  6.  22.  Bract. 
fol.  103. 

INSOLIDO.  Lat  \FT.solidairement.] 
For  the  whole ;  to,  or  for  the  full  amount ; 
jointly  and  severally.  A  common  term 
in  the  law  of  partnership  and  the  civil  law 
of  contracts.  3  Kent's  Com,  32,  34,  166, 
164.  A  contract  in  solido  is  one  by  which 
each  party  is  bound  severally  as  well  as 
jointly,  and  by  which  each  is  liable  for  the 
whole.  Civil  Code  of  Louis.  Art  2077, 
Marshall,  C.  J.,  7  Peters'  B.  413,  429. 
An  obligation  in  solida  is  a  joint  and  seve- 
ral obligation.  Burge  on  Suretyship,  391. 
The  terms  " creditor  in  solido"  •' debtor 
in  solido"  are  common  in  the  civil  law. 
Id.  ibid.  In  the  Roman  civO  law  in  soli- 
dum  (q.  V.)  is  the  more  common  expression. 

IN  SOLIDUM.  Lat  For  the  whole. 
Si  plures  sint  Jidejussores,  quotquot  erunt 
numero,  singuli  in  solidum  tenentur ;  if 
there  be  several  sureties,  however  numer- 
ous they  may  be,  they  are  individually 
bound  for  the  whole  debt  Inst  3.  21.  4. 
In  parte  sive  in  solidum ;  for  a  part  or  for 
the  whole.  Id.  4.  1.  16.  See  Id.  4.  6. 
20.    Id.  4.  7.  2. 

As  a  whole  ;  exclusively ;  to  the  exclu- 
sion of  others.  Plarea  eaadaat  raat  ia  ■•- 
lldaat  paMidere  aaa  pavsaat.  Several  per- 
sons cannot  possess  the  same  thing  exclu- 
sively, [or  so  that  both  have  the  whole  pro- 
perty bit  at  the  same  time.]  i>ty.41.2.3.6, 
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«!•  esse  ■•■  p«tMt.  There  cannot  be  an 
ownership  or  possession  by  two  persons  of 
the  whole  of  one  thing  at  the  same  time. 
Dig.  13.  6.  6.  15.  1  Mackeld.  Civ,  Law, 
245,  §  236.  In  Bracton  this  phrase  of  the 
civil  law  is  used  as  one  word^  insolidum. 
Bract,  fol.  28  b.  I^on  dominus  insolidum, 
sed  tamen  daminus  in  communi  ;  not  owner 
of  the  whole  exclusively,  but  yet  owner  in 
common.  Id.  fol.  167.  And  in  another 
passage  it  occurs  very  expressively  as  an 
adverb,  inaolidk,  (q.  v.)    Id.  fol.  45. 

IN  SOLO.  Lat  In  the  soil  or  ground. 
In  solo  alieno  ;  in  another's  ground.  In 
solo  propria;  in  one's  own  ground.  2 
Steph.  Com.  20. 

IN  SPECIE.  Lat.  In  shape  or  form; 
in  the  same  form ;  specifically;  identically. 

IN  STIRPES.  Lat.  To,  by  or  ac- 
cording to  the  roots  or  stocks;  as  repre- 
sentatives of  stocks ;  with  reference  to 
the  stocks  from  which  parties  are  descend- 
ed, and  not  to  themselves  as  individuals, 
(or  capita.)  A  term  derived  from  the 
ancient  Roman  law  of  succession,  and  still 
frequently  applied  to  cases  where,  in  the 
distribution  of  estates,  persons  take  the 
share  which  their  parent,  (the  stirps,  stock 
or  root  whom  they  represent,)  would  have 
done,  had  he  been  living.  2  BL  Com. 
217.  Toaovxop  In  t^;  xXr^Qovdfuac  rov 
televiTfiaavtos  Xafi^dvorxeg  fiiQog,oaoidi^^oj8 
&r  &7iy,  8aop  o  dvzoiy  yove^g  h  ^6f^tr(t', 
ixofi^Bto*  9^v  liifa  dtadoxi^y  in  stirpes  9^  dtgx- 
ai6Tijs  ixdXeaev,  Taking  such  a  share  of 
the  inheritance  of  the  deceased,  (how  nu- 
merous  soever  they  may  be,)  as  their  pa- 
rents, if  living,  would  have  had ;  which 
antiquity  [i.  e.  the  old  law]  called  succes- 
sion in  stirpes.  Nov.,  18,  c.  1.    See  Stirpes. 

IN  STRICTO  JURE.  Lat.  In  strict 
law ;  in  strict  right.     See  Stricti  juris. 

IN  SUBSIDIUM.    L.  Lat.    In  aid. 

la  aa^qniaqae  aeg^ti*  kelbctUr  est  qaaat 
ia  miiea*.  Every  one  is  more  dull  in  his 
own  business  than  in  another's.  Lord 
Coke  cites  this  saying  as  illustrating  the 
reason  of  his  observation  "  that  it  is  not 
safe  for  any  man  (be  he  never  so  learned) 
to  be  of  counsel  with  himself  in  his  own 
case,  but  to  take  advice  of  other  great  and 
learned  men."     Co.  Litt.  377  b. 

INSUSPENSO.  L.  Lat  In  suspense. 
Bract,  fol.  12,  357  b. 


IN  TANTUM.  L,  Lat.  In  so  much ; 
so  much ;  so  far ;  so  greatly.  Beg.  Orig. 
97,  106. 

IN  TERMINIS  TERMINANTIBUS. 
L.  Lat.  In  terms  of  determination';  ex- 
actly in  point.     1 1  Co.  40  b,  Metcalfe's  case. 

IN  TERROREM.  Lat.  In  terror; 
for  the  purpose  of  terrifying  or  deterring. 
2  Inst.  529. 

IN  THE  NAME  OF  GOD,  AMEN. 
A  solemn  formula  with  which  wills  and 
testaments  once  almost  invariably  com- 
menced, though  now  in  many  cases  disused. 
Bills  of  exchange  also  formerly  commenced 
m  the  same  way.  Story  on  Bills,  §  26, 
note,  citing  Scaccia  de  Camb.  §  1,  Quest. 
5.  §  And  some  policies  of  insurance 
continue  to  retain  the  same  form  of  in- 
vocation. 2  Buer  on  Ins.  71,  797.  See 
In  nomine  Dei,  Amen. 

IN  TOTIDEM  VERBIS.  Lat  In  so 
many,  or  just  so  many  words. 

IN  TOTO.  Lat.  In  the  whole ;  alto- 
gether. 

Ia  tata  et  pars  caatiaetar.     In  the  whole, 

the  part  also  is  contained.  Big.  50.  17. 
113. 

Ia  traditlaaiba«  acriptaraat  aaa  qaad 
dictaai  est,  aed  qaad  gcataat  eat,  iaapicitar. 

In  the  delivery  of  writings  not  what  is  said, 
but  what  is  done  is  looked  to.  The  actual 
delivery  of  a  writing  sealed  to  the  party, 
without  any  words,  is  a  good,  delivery.  9 
Co.  137  a,  Tkorougkgooa*s  case. 

This  maxim  has  been  strangely  translated 
in  Branch's  Principia  and  Wharton's  Lex- 
icon, "  In  the  traditions  of  writers,^'  &c. ; 
the  mistake  appearing  to  have  arisen  from 
taking  scriptorum  to  be  the  genitive  of 
scriptores,  instead  of  scripta. 

IN  TRANSITU.  L.  Lat.  In  transit ; 
on  the  way  or  passage;  while  passing 
from  one  person  or  place  to  another. 
2  Kenfs  Com.  540 — 552.  See  Stoppage  in 
transitu. 

IN  TUTO.     L.  Lat.    In  safety.    See 

latereat  reipaMica  at  carccrea  aiat  ia  tata. 

IN  UNUM  ANNUM  ET  UNUM 
DIEM.  L.  Lat.  For  one  year  and  one 
day ;  for  a  year  and  a  day.    Beg.  Orig.  8  b. 

IN  VADIO.     L.  Lat      In  gage  or 
2  Bl.  Com.  157. 
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In  (or  EN)  VENTRE  SA  MERE. 
L.  Fr.  In  its  mother's  womb.  An  in- 
fant in  ventre  sa  mere  is  supposed  in 
law  to  be  born,  for  many  purposes.  1  BL 
Com.  130. 

IN  VINCULIS.  Lat.  In  chains;  in 
actual  custody.     Gilb,  For.  Bom.  97. 

Applied  also  figuratively  to  the  condi- 
tion of  a  person  who  is  compelled  to  sub- 
mit to  terms  which  oppression  and  his 
necessities  impose  on  him.  1  Story's  Eq, 
Jur.  §  302, 

IN  VITA.  L.  Lat  In  life ;  alive.  See 
JSn  vie. 

For  life.     Bract,  fol.  13  b. 

INACTITARE.  L.  Lat.  In  old  En- 
glish law.  To  enact.  Inactitatua,  inacti- 
tatum ;  enacted.  Beff.  Brev,  Appendix, 
86.     8  Salk.  331. 

IN^DIFICATIO.  Lat.  In  the  civil 
law.  Building  on;  the  building  on  an- 
other's land,  with  one's  own  materials; 
building  on  one's  own  land  with  another's 
materials.  Heinecc.  Elem.  Jur.  Civ.  lib.  2, 
tit.  1,  §§  362,  363.  1  Mackeld.  Civ.  Law, 
283,  §  268. 

INBENEFICIARK  L.  Lat.  In  old 
European  law.  To  give  land  as  a  benefice, 
or  in  fee.     Spelman.     See  Benefieium. 

INBLADARE.  L.  Lat.  [from  in,  and 
bladum,  grain.]  In  old  English  law.  To 
plant  or  sow.     Spelman. 

INBLAURA.  L.  Lat.  In  old  records. 
Profit  or  product  of  ground.     CotoelL 

INBORH,  Inborow.  Sax.  [from  in,  and 
horh,  a  pledge.]  In  old  English  law.  A 
pledge  for  persons  going  in.  Inborh  d: 
outborh  ;  a  pledge  for  persons  going  in  and 
out.  This  is  the  interpretation  of  Blount, 
but  Oowell,  following  Camden,  gives  a 
different  one. 

INCAUSTUM,  Jrncaii«(ttm.  Lat.  Ink. 
A  fluid  anciently  used  for  writing,  of  which, 
as  appears  from  the  following  passage  of 
Bracton,  there  were  two  kinds  ;  the  black, 
{incauatum  nigrum,)  and  the  red,  (incaue- 
turn  ruhrum^  the  former  being  also 
termed  atrajnentum^  (from  ater,  black,) 
which  is  the  Latin  word  generally  used  for 
'*  tnAr.*'  Item  diversitaa  incausti  et  atra- 
menti,  ut  si  una  pars  scribatur  incausto 
nigro,  et  altera  pars  incausto  rubro,  nan 
atramento.    Bract,  fol.  398  b. 


The  original  form  of  this  word  was  the 
Grseco-Lat.  encaustum,  from  Gr.  iy,  in,  or 
upon,  and  xavonxbg,  burnt,  or  burning, 
(hence  caustic,)  from  xaisiy,  to  bum; 
which  is  used  by  Pliny  as  descriptive  of  a 
kind  of  paintinff  executed  by  Jire  or  heat. 
See  Encyclopedia  Americana,  tit.  Encaustic 
painting.  In  the  civil  law,  however,  it 
occurs  in  the  sense  of  a  writing  fluid.  The 
ink  with  which  the  imperial  rescripts  were 
signed  was  of  a  purple  color,  obtained 
from  the  juices  of  a  fish  called  murex,  and 
the  powder  of  another  fish  called  conchy- 
Hum,  by  the  application  of  fire,  or  heat ; 
{ut  cocti  muricis  et  triti  conchylii  ardore 
siffnentur.)  In  the  Code  of  Justinian  it  is 
called  sacrum  encaustum,  and  the  making  of 
it  for  common  uses  or  by  common  persons 
was  prohibited  under  the  penalty  of  death 
and  confiscation  of  goods.  Cod.  1.  23.  6. 
Incaustum,  also,  was  occasionally  used  in 
the  later  civil  law,  and,  as  already  men- 
tioned, is  the  form  adopted  by  Bracton. 
The  law  French  ''  enke,  which  occurs  in 
Britton,  {c.  28,)  seems  to  have  been  framed 
directly  trom  encaustum,  by  mere  abbre- 
viation, and  the  English  *'  ink  "  is  merely 
the  French  word  with  a  different  initial,  in 
which  respect  the  form  incaustum  is  fol- 
lowed. 

INCERTA.  Lat.  [fern.  sing,  and  neut. 
pi.  of  Incertus,  q.  v.]  Uncertain ;  doubt- 
ful. Incerta  persona  ;  an  uncertain  person ; 
a  person  not  particularly  named  or  desig- 
nated.    Inst.  2.  20.  25. 

iMCorta  pr*  aalll*  kmbcMtar.  Uncertain 
things  are  held  for  nothing.    Davies*  R.  33. 

INCERTI  TEMPORIS.  Lat.  Of  un- 
certain  time  or  date.  A  title  given  to 
some  English  statutes  enacted  between 
Magna  Charta  and  the  reign  of  Edward 
111.;  their  period  not  being  ascertained. 
2  Beeves*  Hist.  85,  312.  Incerti  nominis 
et  temporis ;  of  uncertain  name  and  date. 
Cases  in  the  old  reports  are  sometimes  so 
entitled.     Hoh.  2. 

INCERTUS,  Incerta,  Incertum.  Lat. 
[from  in,  priv.  and  certus,  certain.]  Un- 
certain ;  doubtful ;  not  known.  Incertus 
possessor  est  quem  ignoramus;  an  uncer- 
tain possessor  is  one  whom  we  know  not. 
Dig.  60.  16.  39.  3. 

INCESTUS.  [Lat.  incesius,  ineestum, 
from  in,  not,  and  ccutus,  chaste.]  In  cri- 
minal law.  Sexual  intercourse  between 
persons  who,  by  reason  of  consanguinity  or 
affinity,  cannot  lawfully  be  united ;  (coitus 
illieiius  inter  ea^  personas  qum,  ci  con- 
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ianguinitatem  vel  adfinitatem,  eonjungi  non 
possunt.)  Heinecc.  Elem,  Jur,  Civ.  lib.  4, 
tit.  18,  §  1362.  See  2  Kent's  Com.  81,  82, 
ei  seq,    Lewis*  U,  S,  Crim,  Zaw,  486. 

INCHOATE,  [from  Lat.  inchoatus,  from 
inckoare,  to  begin.!  Begun ;  commenced ; 
incipient ;  incomplete.  A  term  applied  to 
dower,  as  initiate,  (q.  v.)  is  to  curtesy. 

INCIDENT.  [Lat.  incidens,  from  inci- 
dere,  (q.  v.)  accessorium.']  Belonging  or 
appertaining  to ;  foUowmg ;  depending 
upon  another  thing  as  more  worthy  or 
principal.*  Co,  Litt.  161  b.  Termes  de  la 
ley.  Used  both  as  an  adjective  and  sub- 
stantive. 1  Steph,  Com,  291.  A  thing 
may  be  necessarily  and  inseparably  incident 
to  another,  or  usually  so.  In  England  a 
court  baron  is  necessarily  incident  to  a 
manor,  and  a  court  of  piepowders  to  a  fair, 
so  that  they  cannot  be  severed  by  grant. 
Term£S  de  la  ley.  The  usual  incidents  to 
reversions  are  fealty  and  rent.  1  Steph, 
Com.  291.  To  every  estate  in  lands  the 
law  has  annexed  certain  peculiar  incidents, 
which  appertain  to  it  as  of  course,  without 
being  expressly  enumerated.  1  Milliard's 
Real  Prop.  91. 


INCIDENTALITER.     L.  Lat. 
dentally.     Bract,  fol.  247  b. 


Inci- 


INCIDERE.  Lat.  [from  i».  into  or 
upon,  and  cadere,  to  fall.]  In  the  civil  and 
old  English  law.  To  fall  into.  Calv,  Lex. 
Brissonius, 

To  fall  out;  to  happen;  to  come  to  pass. 
Calv.  Lex. 

To  fall  upon  or  under ;  to  become  sub- 
ject or  liable  to.  Incidere  in  legem;  to 
incur  the  penalty  of  a  law.  Brissonius. 
Quibus  modis  quis  incidat  in  assisam  ;  in 
what  ways  a  person  may  become  liable  to 
an  assise.     Bract,  fol.  170  b,  171. 

INCIPITUR.  L.  Lat.  [from  incipere, 
to  begin.]  (It  is  begun ;  it  begins ;  a  be- 
ginning.) A  term  applied  in  English  prac- 
tice to  an  entry  made  upon  the  roll  in  an 
action  at  law,  by  giving  merely  the  com- 
mencement of  the  pleadings  or  other  pro- 
ceedings, instead  of  entering  them  in  full. 
1  Arch.  Pr.  177.  3  Ad.  <t  Ell.  N.  S. 
426.     2  Ttdd*s  Pr.  734. 

INCIVILE.  Lat.  [from  in,  not,  and 
civile,  proper  or  lawful.]  Against  legal 
propriety,  rule  or  order,  [contra  juris  ordi- 
nem ;)  irregular;  unusual,  {inusitatum  ;) 
unbecoming,  {inconveniens ;)  unjust,  (tnt- 
quum.)     Calv.  Lex. 


iMcirile  c«t,  bIsI  t*ta  MsteatlM  iaspects, 
de  aliqvm  parte  Jaidicare.  It  is  irregular, 
or  legally  improper,  to  pass  an  opinion 
upon  any  part  of  a  sentence,  without 
examining  the  whole.     Hob.  171  a. 

INGLAMARE.  Lat.  [from  in,  to  or 
upon,  and  clamare^  to  cry.]  In  old  Euro- 
pean law.  To  cry  out  for  a  person,  as  a 
crier  does  in  court  ;*  to  summon  to  court. 
Inclamatus ;  proclaimed;  summoned  by 
proclamation,  {in  jus  exactus.)  Edict. 
Theodoric.  c.  146.     Spelman, 

INCLAUSA.  L.  Lat.  In  old  records. 
A  home  close,  or  enclosure  near  the  house. 
Paroch.  Antiq.  31.     Cowell. 

INCLAUSTRUM.  L.  Lat.  In  old 
English  law.  An  enclosure;  the  enclo* 
sure  or  circuit  of  a  monastery.     Spelman. 

INCLUSIO.  Lat.  [from  includere,  to 
shut  in,  enclose,  include.]  A  shutting  in  ; 
an  enclosing  or  including ;  inclusion ;  the 
setting  of  a  gem.  Heinecc,  Elem.  Jur. 
Civ.  lib.  2,  tit.  1,  §  363. 

laclMtfe  «■£■»  eat  exclnaie  alterfws. 
The  inclusion  of  one  is  the  exclusion  of 
another.  The  certain  designation  of  one 
person  is  an  absolute  exclusion  of  all  others. 
11  Co.  68  b,  Foster's  case. 

INCOLA.  Lat.  [from  incolere,  to  in- 
habit, to  dwell  in.]  In  the  civil  law.  An 
inhabitant;  a  dweller  or  resident.  Pro- 
perly, one  who  has  transferred  his  domicil 
to  any  country  ;  the  same  with  the  Greek 
ndgoixog,  (Incola  est  qui  in  aliquam 
regionem  domicilium  suum  contulit,  quern 
Graci  ndgoixov  appellant,)  Dig.  60.  16. 
239.  2.  One  who  comes  from  abroad,  and 
takes  up  his  abode  in  a  place,  with  the 
view  of  residing  there.  The  peculiar  sense 
of  the  word  seems  to  be  derived  from  the 
component  particle  in,  having  the  sense  of 
into  or  entry.*  Domicil  made  a  person  an 
incola,  as  birth  made  him  civis,  (a  citizen.) 
Cod.  10.  40.  7.  Phillimore  on  Domicil, 
26,  26.     See  Calv.  Lex. 

INCOME.  In  a  strict  sense, — ^that 
which  comes  in,  or  is  received  from  any 
business  or  investment  of  capital,  without 
reference  to  the  outgoing  expenditures. 
Profits  generally  mean  the  gain  which 
is  made  upon  any  business  or  invest- 
ment, when  both  receipts  and  payments 
are  taken  into  the  account.  Bronson,  J., 
4  HilVs  (N.  Y.)  R.  20,  23. 

In  a  looser  sense,  income  is  used  as 
synonymous  with  profits.    Id.  ibid. 
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INCOimNKNT. 
LUi.  fleet  127. 


L.  Fr.     Forthwith. 


INCONTINENTI.  Lat.  Forthwith; 
immediately;  without  any  interval ;  incon- 
tinently. J^ido  ie,  et  tu  me  incontinentia 
fiagrante  disseysina  ;  I  eject  you,  and  you 
immediately,  while  the  disseisin  is  fresh, 
[eject]  me.  Bract,  fol.  163  b.  8ee  Id. 
ibid,  and  foL  164,  passim.  Id.  fol.  12  b. 
Pacta  incontinenti  apposita  insunt  contrac- 
tilms,  et  legem  dant  eis  ;  covenants  put  into 
contracts  at  the  time  they  are  made,  are 
considered  as  inherent  parts  of  them,  and 
give  law  to  them.    Id.  foL  22  b. 

In  the  civil  law,  this  word  did  not  al- 
ways import  instantaneous  succession,  {ad 
punctum,  ad  momentum,)  but  admitted  of 
the  existence  of  a  moderate  interval.  Calv. 
Lex. 

INCORPORALIS.  Lat.  [from  in,  nriv. 
and  eorporaliSt  corporeal.]  In  civil  and  old 
English  law.  Incorporeal;  not  material; 
not  having  a  body  or  substance  ;  that  can- 
not be  touched  nor  seen,  {qua  tangi  non 
poteett  nee  videri,)  Bract,  fol.  13  b.  Bee 
incorporalee ;  incorporeal  things,  such  as 
rights,  obligations,  actions,  <&c.  Id.  fol. 
7  b.  10  b.     Inst.  2.  2. 

INCORPORAMUS.  L.Lat.  [from  »n- 
corporare,  q.  v.]  We  incorporate.  One 
of  the  words  by  which  a  corporation  may 
be  created  in  England.  1  Bl.  Com.  473. 
3  Steph.  Com.  173.     See  Incorporare. 

INCORPORARE.  L.  Lat.  [from  in, 
into,  and  corpus,  a  body.]  In  old  English 
law.  To  give  a  body  to ;  to  clothe  with  a 
body;  to  gather  into  a  body;  to  incor- 
porate. In  The  Case  of  Sutton's  Hospital, 
this  word  was  held  not  requisite  in  law  to 
create  an  incorporation,  other  equivalent 
words  being  sufficient     10  Co.  30  a. 

INCORPORATION.  [L.  Lat  ineor- 
poratio,  from  tneorporare,  q.  v.]  The 
forming  into  a  body,  {corpus  ;)  the  crea- 
tion of  a  corporation,  or  ar^cial  body 
having  perpetual  succession.  8ee  Cot- 
poration. 

INCORPOREAL.  [L.  Lat  incorpora- 
lis.]  Having  no  body,  or  corpus;  not 
material,  or  tangible ;  not  an  object  of 
sense,  but  existing  only  in  contemplation 
of  law  ;  not  capable  of  actual  visible  seisin, 
or  possession.  *  1  Chiit.  Gen.  Pract. 
160,203. 

INCORPOREAL  CHATTELS.  Aclass 


of  incorporeal  rights  growing  out  of,  or  in- 
cident to  things  personal ;  such  as  patent 
rights,  and  copyrights.     2  St^h,  Com.  72. 

INCORPOREAL  HEREDITAMENT. 
[L.  Lat  incorporate  htsreditamentum.]  In 
a  large  sense— any  possession  or  subject  of 
property,  whether  real  or  personal,  capa- 
ble of  being  transmitted  to  heirs,  and  not 
the  object  of  the  bodily  senses.  2  Steph. 
Com.  1.  1  Id.  150.  See  Hereditament, 
Incorporeal. 

In  a  stricter  sense,^^  right  annexed  to, 
or  issumg  out  of,  or  exercisable  within  a 
corporeal  hereditament,  or  land.  2  BL 
Com.  17,  19.  2  Steph.  Com.  2.  1  Id. 
159.  The  term  incorporeal  Iiereditament 
is,  in  effect,  exclusively  applied  to  the  class 
of  things  real.  Thus,  a  man  may  have  a 
right  of  common  of  pasture  for  his  cattle, 
or  a  right  of  way,  (which  are  inccMporeal 
hereditaments,)  to  be  exercised  over  the 
land  (which  is  corporeal,)  of  another  person. 
2  St^h.  Com.  2.     3  J^ent's  Com.  402. 

Corporeal  hereditaments  consist  of  such 
as  affect  the  senses,  such  as  may  be  seen 
and  handled  by  the  body  ;  incorporeal  are 
hot  the  object  of  sensation,  can  neither  be 
seen  nor  handled,  are  creations  of  the  mind, 
and  exist  only  in  contemplation.  2  Bl. 
Com.  17.  Incorporeal  hereditaments  ac- 
cording to  Blackstone  are  principally  of 
ten  sorts ;  advowsons,  tithes,  commons, 
ways,  offices,  dignities,  franchises,  corodies 
or  pensions,  annuities  and  rents.  2  BL 
Com.  21.  Mr.  Stephen  adds  to  these, 
water  courses  and  lights,  but  makes  of  the 
whole  a  different  arrangement.  2  Steph. 
Com.  3.  In  American  law  there  are  fewer 
kinds  of  this  description  of  property,  the 
only  incorporeal  rights  recognised  beine 
those  of  commons,  ways,  easements  and 
aquatic  rights,  offices,  franchises,  annuities 
and  rents.    8  J^enfs  Com.  402,  403. 

INCREMENTUM.  Lat  In  old  Eng- 
lish law  and  practice.  Increase ;  addition  ; 
an  advance  in  rent ;  an  additional  payment. 
Paroch.  Antiq.,  164, 316.  Cowell.  Costs 
de  ineremento  ;  costs  of  increase.  See  De 
incremento, 

A  parcel  of  land  enclosed  out  of  common 
or  waste  ground.  Dedi  J.  B.  quoddam 
incrementum  terra  mea  apud  D.  <fec«  I 
have  given  to  J.  B.  a  certain  enclosed  par- 
cel of  my  land  at  D.  &c.     Blount. 

INCROCARE.  L.  Lat  [from  in,  up- 
on, and  Fr.  croc,  a  hook.]  In  old  European 
law.  To  suspend  from  a  hook,  {ab  unco 
pendere;)  to  hang.  Spelman,  Si  quis 
hominem^  sine  consensu  judici^,  de  ramo 
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Mbi  incroeatur,  deponere  prammpBerit,  <kc.; 
if  any  one  shall  presume,  without  consent 
of  the  judge,  to  take  down  a  man  from  the 
branch  where  he  is  hung,  <fec.  L,  Salic, 
tit.  69,  §  2. 

INCROCH.  [L.  Lat.  incroehiare,  from 
L.  Fr.  encrocher,  q.  v.]  In  old  English 
law.  To  draw  to  one,  as  with  a  hook, 
(yelut  hamd  subducere  ;)  to  usurp.  Hence 
the  modem  encroach,  **  Admirals  and 
their  deputies  do  incroch  to  themselves 
divers  jurisdictions."  StaL  15  Bich,  II.  c. 
3.     Blount     See  j^ncroach, 

INCUMBENT.  [Lat  incumbens,  from 
incumbere,  to  lie  or  be  upon ;  to  bend  over, 
to  bend  to.]  In  English  ecclesiastical  law. 
A  clerk  who  is  resident  on  his  benefice  with 
cure ;  and  called  incumbent  of  that  church, 
because  he  does  or  ought  to  bend  all  his 
study  to  the  discharge  of  the  cure.  Co. 
Litt  119  b.  Cowell.  Blount,  The  law 
styles  every  parochial  minister  an  incum- 
bent, upon  the  supposition  that  he  always 
resides  upon  his  benefice.  1  Bl.  Com.  392. 
3  Steph.  Com.  83. 

This  word  is  now  applied  to  civil  officers, 
as  well  as  ecclesiastical,  to  denote  the  per- 
son in  present  possession  of  an  office. 

INCUMBERE.  Lat.  To  lie  or  rest  upon; 
to  be  upon.  Hence  incumbent,{q.  v.),  incum- 
ber. ^  Aci^ri  iacMiHblt  •■■■  pr^baMdi.    The 

burden  of  proof  rests  on  the  plamtiff.  4 
Co.  12  su 

To  lie  or  bend  over  a  thing,  as  one  bends 
over  a  task  ;  to  apply  one's  self  vigorously. 
Coke  derives  incumbent  from  this  sense  also. 

To  possess  or  preserve ;  to  hold  fast  or 
close.     Calv,  Lex, 

INCUMBRAMENTUM.  L.  Lat.  In 
old  English  law.  An  incumbrance.  Bract, 
foL  261. 

INCURRERE.  L.  Lat,  [from  in,  up- 
on, and  currere,  to  run.]  To  run  or  fall 
against,  or  into ;  to  become  subject  or 
liable  to;  to  incur.  Cowell.  Incurramen' 
turn  is  used  m  old  records.    Id. 

INDK  L.  Lat.  Thereof;  therefrom. 
Quod  eat  inde  sine  die  ;  that  he  go  thereof 
without  day. 

Thereof;  thereupon,  j^^inde  producit 
seetam  ;  and  thereof  he  produces  suit,  or 
brings  suit.  See  JSt  inde,  Ac.  Si  judici- 
um inde  redditum  sit;  if  judgment  be 
thereupon  given. 

Thereof;  of  that  thing.  In  considera- 
tions inde  ;  in  consideration  thereof. 


Therefore.  Inde  data  leges  ne  fortior, 
omnia  posset.  Laws  are  made  to  prevent 
the  stronger  from  having  the  power  to  do 
everything.     Davies'  M.  36. 

Therewith.  Consignando  inde  ckartas 
vel  brevia ;  by  sealing  therewith  charters 
or  writs.    Bract.  foL  119  b. 

INDEBITATUS.  L.  Lat.  Indebted. 
Nunguam  indebitatus;  never  indebted. 
The  title  of  the  plea  now  substituted  in 
England  for  nil  debet. 

INDEBITATUS  ASSUMPSIT.  L.Lat. 
Bein^  indebted,  he  undertook.  The  em- 
phatic words  of  the  old  common  counts  in 
assumpsit,  which,  after  stating  for  what 
the  defendant  was  indebted  to  the  plaintiff, 
went  on  to  state  that,  "  sic  inde  indebita- 
tus existens,  idem  W.,  in  considerations 
inde,  postea,  scilicet  eodem  die  et  anno  su- 
pradicto,  apod  locum  predictum  super  se 
assumpsit,  et  eidem  querenti  ad  tunc  et  t5t- 
demjideliterpromdsit,**  <fec.  Or,  as  literally 
translated  in  the  modem  forms ; — "  being 
so  indebted,  the  said  W.  [defendant,]  in 
consideration  thereof,  afterwards,  to  wit, 
on  the  same  day  and  year  aforesaid,  at  the 
place  aforesaid,  undertook,  and  then  and 
there  faithfully  promised  the  said  plaintiff," 
<fec.     Toums,  PI.  416.     2  Chitt.  PI.  37. 

The  name  given  to  that  species  of  the 
action  of  assumpsit,  in  which  the  above 
description  of  count  is  employed,  and  in 
which  the  declaration  consists  substantially 
of  two  general  allegations  ;  first,  of  a  debt, 
and  then  of  a  promise,  in  consideration  of 
the  debt ;  the  promise,  however,  being 
usually  not  an  express  but  an  implied  one. 
See  3  Bl.  Com.  164,  166.  1  Tidd's  Pr. 
2.     1  Chitt.  PL  341,  et  seq, 

INDEBITUM.  Lat.  [from  in,  priv. 
and  debitum,  due.]  In  the  civil  law.  Not 
due,  or  owing.     Ualv,  Lex, 

INDECIMABLE.  \L,  Lat.  indecima- 
bilis,  from  in,  priv.  and  decima,  tithes.] 
In  old  English  law.  That  which  is  not 
titheable,  or  liable  to  pay  tithe.    2  Inst.  490. 

INDEFEASIBLE,  IndefeisihU.  That 
which  cannot  be  defeated,  undone,  or  made 
void. 

INDEFENSUS.  L.  Lat.  [from  m, 
priv.  and  defendere,  to  deny.]  In  old  Eng- 
lish practice.  Undefended  ;  undenied  by 
pleading.     See  Undefended. 

A  defendant  who  makes  no  defence  or 
plea.    Blount. 
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INDEFINITE  FAILURE  OF  ISSUE. 
A  failure  of  issue  not  merely  at  the  death 
of  the  party  whose  issue  are  referred  to,  but 
at  any  subsequent  period,  however  remote. 
1  Steph,  Com.  562.— A  failure  of  issue 
whenever  it  shall  happen,  sooner  or  kter, 
without  any  fixed,  certain,  or  definite  period 
within  which  it  must  happen.  4  Kent's 
Com.  214. 

INDEFINITUM.  L.Lat.  Indefinite; 
undefined ;  without  specification,  or  parti- 
cular designation ;  in  general  terms. 

iM^toflailMiH  M«alp«ll«t  ■■irvnali.  The 

undefined  is  equivalent  to  the  whole. 
1  Ventr.  368.  Where  reference  is  made 
to  several  parcels  in  general  terms,  as  ''  the 
said/'  it  will  be  taken  to  include  the 
vhoU.  Thus,  where  a  testator  devised  his 
lands  in  A.  to  his  wife  for  life ;  Item,  his 
lands  in  B.  to  his  wife  for  life,  and  also  his 
lands  which  he  purchased  of  C.  to  his 
wife  for  life,  and  after  the  decease  of  his 
wife,  he  gave  the  said  lands  to  one  of  his 
sons  and  his  heirs,  it  was  held  that  all  the 
lands  passed.    Id,  ibid.     Another  form  of 

this  maxim  is,  ladeOiritaBi  amppl^t  l««Mni 

■■iT«rs«iis.  The  undefined  or  general 
supplies  the  place  of  the  whole.  Branch's 
Prine. 

INDEMNIFY.  [L.  Lat.  indemnifieare, 
from  indemnis,  harmless,  and  facere,  to 
make.]  To  make  or  save  harmless :  to 
secure  against  loss  or  damage ;  to  secure 
against  future  loss.*  "  Insurance  is  a  con- 
tract whereby,  for  a  stipulated  considera- 
tion, one  party  undertdses  to  indemnify 
the  other  against  certiun  risks."  1  Phillips 
on  Ins.  1. 

To  make  good;  to  re-imburse  to  one 
what  he  has  lost.  Wehster.  To  put  one 
in  the  situation  he  was  in,  before  sustaining 
a  loss.*     See  Indemnity. 

INDEMNIS.  Lat.  [from  in,  priv.  and 
damnumy  loss  or  harm.]  Without  loss, 
damage  or  harm;  harmless;  unharmed.* 
One  who  experiences  no  loss,  or  is  affected 
by  no  loss ;  {qui  damnum  non  sentit,  qui 
nullo  damno  ctdficitur.)     Brissonius. 

INDEMNITY.  [Lat.  indemnitas,  from 
indemnis,  q.  v.]  Securitv  against  loss; 
security  against  future  loss ;  security 
against  loss  or  liability  from  any  future  act 
or  occurrence.*  "  Insurance  is  universally 
considered  to  be  a  contract  of  indemnity." 
1  Phillips  on  Ins,  4.  The  general  prin- 
ciple that  runs  through  the  whole  subject 
ot  insurance  is  that  of  indemaUty.  2  Id.  42. 
The  indemnity  proposed  by  insurance  is, 

11 


to  put  the  assured  in  the  situation  he  was 
in  when  the  risk  began.     Id.  ibid. 

Security  against  loss  or  liability  in  con- 
sequence of  an  act  already  done,  or  any 
past  occurrence.*  An  act  (^indemnity,  in 
English  law,  is  one  that  is  passed  for  the 
relief  of  those  who  have  neglected  to  take 
certain  necessary  oaths,  or  to  perform 
other  acts  required  to  qualify  them  for 
their  offices  and  employments.  Holthouse. 
Wharton's  Lex.     Brands. 

INDEMPNIS.  L.  Lat.  The  old  form 
of  writing  tW«mnt9.  Towns.  PI.  19.  So, 
indempnificatus  for  indemnificatus. 

To  INDENT.  [L.  Lat.  indentare,  from 
m,  in,  and  dens,  a  tooth.]  Literally,  to 
make  in  teeth;  to  cut  in  the  form  of 
teeth. 

In  old  conveyancing.  To  cut  through 
parchment  or  paper  in  a  line  composed  of 
a  series  of  uniform  points  or  angles  like  the 
teeth  of  a  saw,  (or  what  may  be  called  a 
serrated  line;)  which  was  done  through 
a  space  left  for  that  purpose  in  the  middle, 
between  the  two  written  parts  of  an  instru- 
ment. To  cut  in  a  waving  or  undulating 
line.    See  Indenture. 

In  modem  conveyancing.  To  cut  the 
edge  or  margin  of  the  paper  or  parchment 
on  which  an  indenture  is  written ;  which  is 
done  at  the  top,  in  a  waving  or  undulating 
line.  To  cut  or  notch  the  edge  in  a  series 
of  scallops,  which  is  the  more  common 
practice,  both  being  modifications  of  the 
old  indented  or  serrated  line.  See  In- 
denture. 

To  bind  by  indenture  or  contract.  In- 
dented ;  bound  by  indenture.     Webster. 

INDENT.  In  American  law.  A  cer- 
tificate or  indented  certificate  issued  by  the 
government  of  the  United  States  at  the 
close  of  the  Revolution,  for  the  principal 
or  interest  of  the  public  debt.  Webster. 
Mr.  Hamilton's  Report  on  Public  Credit, 
Jan.  9,  1790.      This  word  is  no  longer 


INDENTURE.  [L.  Fr.  endenture,  fait 
endent ;  L.  Lat.  indentura,  scriptum  inden- 
latum,  scriptura  indentata,  (a  writing  in- 
dented,^ charta  indentata,  (a  deed  indented,) 
literoe  tndentaUs,  (letters  indented  ;)  Gr. 
oiyyqatpov,  ovyyqaqt^,^  In  ancient  convey- 
ancing. A  writing  containing  a  conveyance, 
bargain,  contracts,  covenants  or  agreements 
between  two  or  more,  and  indented  in  the 
top  or  side,  answerable  to  another  that 
likewise  comprehends  the  self-same  matter. 
Co.  Litt.  229  a.— -An  instrument  executed 
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in  parts,  that  is,  consisting  of  the  same 
matter  written  twice  on  the  same  sheet, 
with  a  space  between  where,  after  execu- 
tion, the  parchment  was  cat  through, 
divided,  (hence  the  name  dividenda^  q.  v.) 
or  indented,  (i.  e.  cut  in  a  serrated  line, 
whence  the  name  indenture,)  and  a  part 
delivered  to  each  of  the  parties. 

Before  the  indenting  of  deeds,  Tor  char- 
ters as  they  were  formerly  calledi,)  came 
into  use,  when  there  were  more  parties 
than  one  interested  in  them,  there  were  as 
many  parts  of  them  taken  as  there  were 
parties  interested,  and  one  part  was  deli- 
vered to  each  of  the  parties.     These  multi- 
plied parts  were  called  charta  paricla  or 
pariculcB,  a  barbarous  term  importing  that 
they  were  equal  or  alike  in  all  respects, 
{in  omnibus  parties,)  Spelman,  voc.  Pari- 
da.     Butler's  Note,  138,  lib.  3,  Co,  Litt, 
Instead  of  this  method,  (which  resembles 
that  now  in  use,)  the  practice  was  after- 
wards introduced,  of  writing  the  several 
parts  of  which  the  deed  was  to  be  com* 
posed,  on  the  same  sheet  of  parchment, 
leaving  between  the  parts  a  space  where  a 
sentence  was  written    or  figure    drawn, 
through  which,  after  execution,  the  parch- 
ment was  cut  or  divided  into  as  many  parts 
as  there  were  parties.    This  prevsoled  as 
early  as  the  times  of  the  Saxons,  the  cuts 
or  divisions  being  made  in  straight  lines. 
Afterwards,  the  word  C YROGRAPHUM, 
or  CHIROGRAPHUM,  (q.  v.)  was  sub- 
stituted  for  the  intermediate  sentence  or 
figure,  and  the  cut  made  through  it,  in  a 
line  composed  of  a  series  of  points  or 
angles  resembling  the  teeth  (denies)  of  a 
saw,  and  from  this  indented  or  serrated  line, 
these    instruments  came   to    receive   the 
name  of  indentures  which  is  retained  to 
to  this  day.     This  practice  of  indenting, 
according  to  Mr.  Butler,  began  with  the 
lawyers  as  early  as  the  reign  of  King  John, 
and  is  substantially  continued  in  modem 
conveyancing,  though  the  indenting  is  no 
longer  made  on  an  intermediate  line,  but 
only  on  the  edge  of  the  paper  or  parchment, 
at  the  top  of  the  instrument,  and  usually 
in  a  waving  or  scalloped  line  instead  of  the 
original  indented  form. 

INDENTURE.  In  modem  conveyancing. 
A  deed  of  conveyance  expressed  to  be  made 
between  parties,  and  in  the  third  person  ; 
thus :  "  This  Indenture  made,  <fec.,  between 

of  the  first  part,  and  ■  of  the 

second  part,  witnesseth,  that  the  party  of 
the  first  part,  &c.,  hath  granted,"  &c. ;  in 
which  respects  it  is  distinguished  from  a 
deed  poll,  which  is  expressed  to  be  made 


by  one  party  only,  and  in  the  first  person, 
thus :  *'  Know  all  men  by  these  presents 

that  I of &c.,  have  granted,"  &c. 

A  deed  of  conveyance  indented  or  cut  at 
the  top  or  side  in  an  indented,  waving,  or 
scalloped  line,  as  distinguished  from  a  deed 
poll,  which  has  the  edge  uncut  or  even. 
See  infra. 

The  ancient  inherent  and  essential  dis- 
tinction between  an  indenture  and  a  deed 
poll,  (and  which  the  names  themselves  so 
significantly  express,)  viz.  that  the  one  was 
always  indent^,  and  the  other  notf  has 
become  almost  entirely  obliterated  by  time, 
and  the  gradual  disuse  of  the  ancient  forms; 
the  result  of  which  has  been  to  leave  the 
names  of  these  instmments  with  very  little 
sensible  meaning.  As  late  as  the  time  of 
Lord  Coke,  when  the  forms  of  indentures 
had  become  substantially  the  same  as  at 
present,  the  old  rule  and  practice  of  in- 
denting were  strictly  retained,  it  being  laid 
down  by  that  author  that  the  manual  act 
of  indenting  the  parchment  made  the  in- 
stmment  an  indenture,  though  it  did  not 
itself  purport  in  words  to  be  an  indenture  ; 
and  that,  on  the  other  hand,  though  it  con- 
tained words  of  indenture,  yet,  unless  ac- 
tually  indented,  it  was  no  indenture.  Co. 
Litt.  229  a.  5  Co.  20  b.  Stile's  case. 
Since  that  time  however,  the  indenting  of 
deeds  has  gradually  become  a  mere  form, 
and  though  retained  in  England  in  the 
practice  of  cutting  the  top  of  the  parch- 
ment in  a  waving  line,  it  is  not,  in  general, 
necessary  to  the  legal  validity  of  the  in- 
stmment.  2  Bl,  Com.  296.  1  Steph. 
Com.  447.  See  Deed  indented.  Careful 
conveyancers,  however,  even  in  the  United 
States,  continue  to  notch  or  scallop  the 
edge  of  the  paper  at  the  tops  of  deeds, 
which,  however  unimportant  in  its  legfd 
effect,  as  an  expression  of  the  real  charac- 
ter of  the  instmment  is  not  without  sig- 
nificance. In  England,  it  has  been  thought 
necessary  to  declare  by  act  of  parliament, 
that  a  deed  shall  have  the  effect  of  an  in- 
denture, though  not  actually  indented. 
Stat.  8  <&  9  Vtct,  c.  106,  §  5. 

lB4ep«M4eaier  ae  kaket  aaaecarati*  a 
riuggim  MBTis.  The  voyage  insured  is  an 
independent  or  distinct  thmg  from  the  voy- 
age of  the  ship.     3  Kent's  Com.  318,  note. 

ladez  ■■tmf  merm:  Speech  is  the  index 
of  the  mind  or  thought ;  language  is  the 
exponent  of  intention.  Nothing  can  so 
well  explain  the  meaning  of  the  makers  of 
an  act  as  their  own  direct  words.  Broom's 
Max.  268, 
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INDICARE.  L.  Lat.  [from  index,  a 
shower  or  pointer.]  In  the  civil  law.  To 
show  or  discover. 

To  fix  or  tell  the  price  of  a  thing.  Calv. 
Lex. 

To  inform  against ;  to  accuse.     Id, 

INDICAVIT.  L.  Lat.  [from  indkare, 
to  show.]  In  English  practice.  A  writ 
of  prohibition  that  lies  for  a  patron  of  a 
church,  whose  clerk  is  sued  in  the  spiritual 
court  by  the  clerk  of  another  patron,  for 
tithes  amounting  to  a  fourth  part  of  the 
value  of  the  living.  3  BL  dm,  91.  3 
Sieph.  Com,  711.  So  termed  from  the  em- 
phatic word  of  the  Latin  form.  Eeg,  Orig. 
35  b,  36. 

INDICIA.  Lat.  [pi.  of  indicium,  q.  v.] 
Signs,  marks,  or  badges.  2  Kent's  Com. 
615. 

INDICIUM.  Lat.  In  the  civil  law. 
A  sign  or  mark.  A  species  of  proof, 
answering  very  nearly  to  the  circumstantial 
evidence  of  the  common  law.  Best  on  Pre- 
sumptions, 13,  §  11,  note.  Wills  on  Circ, 
Emd.  34. 

INDICT.  [L.  Lat.  indictare,  from  Fr. 
endicter,  or  enditer,  from  Gr.  MsUHfia^, 
to  point  out,  or  present  by  name  before  a 
court.]  In  criminal  law.  To  accuse  by 
the  finding  or  presentment  of  a  mnd  jury ; 
to  find  an  indictment  againsL^  See  In- 
dictment. Indite  and  endite  were  old  forms 
of  this  word.     Cowell.     Blount. 

INDICTAMENTUM.  L.  Lat.  In  old 
English  law.  An  indictment.  Reg,  Grig, 
169  b.     Co.  Litt.  126  b. 

In  old  maritime  law.  To  proclaim,  or 
openly  declare.  "  If  war  be  indicted, 
or  is  begun,'*  (&c.   Molloy  de  Jur,  Mar,  17. 

INDICT  ARE.  L.Lat.  In  old  English 
law.  To  indict.  Stat,  Westm,  2,  c.  46. 
Indictatus ;  indicted.  Bract,  fol.  143, 
163.  Beg,  Orig,  269,  270.  See  Indict, 
Anciently  called  indictee.  Stat.  21  Jac,  I., 
c.  8.     Blount, 

INDICTIO.  Lat.  [from  indicere,  to 
declare  or  proclaim.]  In  old  public  law. 
A  declaration  ;  a  proclamation.  Indictio 
belli  ;  a  declaration  or  indiction  of  war. 
Molloy  de  Jur.  Mar,  17. 

INDICTMENT.  [L.  Fr.  enditement ; 
L.  Lat.  indictamentum,]  In  criminal  law. 
A  written  accusation  of  one  or  more  per- 
sons of  »  crime  or  misdemeanprf  preferred 


to,  and  presented  upon  oath  by  a  grand 
jury.  4  Bl,  Com,  302.  4  Steph,  Com, 
369.  Arch.  Crim,  PL  1.  See  Indict. 
Sometimes  written  inditement  and  endite- 
ment, Co.  Litt,  126  b.  See  Wharton's 
Prec,  of  Indictments,  U,  S.  Dig.  and  Sup^ 
plement,  Indictment. 

INDICULUS.  L.  Lat.  A  species  of 
formula  in  the  jurisprudence  of  the  middle 
ages,  resembling  a  writ  or  precept,  but  as 
is  supposed,  without  a  seal.  Spelman, 
Steph,  PL  Appendix,  Note  (2.) 

Any  declaratory  writing,  (scriptum  indi- 
cativum.)     Spelman, 

INDIGENA.  Lat.  In  old  English 
law.  A  subject  bom;  one  bom  within 
the  realm,  or  naturalized  by  act  of  parlia- 
ment. Co.  Litt,  8  a.  The  opposite  of 
alienigena,  (q.  v.) 

INDILATE,  L.  Lat.  [from  in,  priv. 
and  dilatus,  delayed.]  In  old  English 
practice.  Without  delay.  A  formal  word 
m  writs.     Beg,  Orig.  128  b. 

INDIRECT  EVIDENCE.  That  kind 
of  evidence  which  goes  to  prove  a  principal 
fact  by  establishing  other  or  subordinate 
facts,  from  which  the  principal  fact  may 
be  inferred  or  presumed.  See  Direct, 
Generally  used  as  synonymous  with  circum- 
stantial evidence.  Best  on  Evid,  21,  22, 
§  27.     But  see  Id.  ibid.  note. 

INDITEE.  L.  Fr.  In  old  English 
law.  A  person  indicted.  Mirr.  c.  1,  sect. 
3.     9  (7o.  pref. 

INDIVIDUUM.  Lat.  In  the  civil 
law.     That  cannot  be  divided.     Calv.  Lex. 

INDIVISUM.  Lat.  [from  in,  priv.  and 
divisum,  divided.]  Undivided ;  that  which 
two  hold  in  common  without  partition. 
Cowell.     See  Pro  indiviso. 

In  the  civil  law,  this  word  sometimes 
had  the  sense  of  individuum,  (q.  v.)  Calv, 
Lex, 

INDOMINICATUS,  Indominicatum. 
[from  in,  in,  and  dominicum,  demesne.] 
In  feudal  and  old  European  law.  In  de- 
mesne ;  reserved  for  the  use  of  the  lord. 
Spelman. 

INDORSAMENTUM.  L.  Lat.  [from 
indorsare,  q.  v.]  In  old  English  law.  In- 
dorsement ;  an  indorsement.  Cowell,  voc. 
Indorsement,  The  continental  writers  use 
indoftamentum,  (q.  v.) 
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INDORSARE.  L.  Lat.  [from  in,  on, 
and  dorsum,  the  back.]  In  old  English  law. 
To  put  or  write  on  the  back.  Dies  captionis 
indorsan  debet  in  tergo  hrevis  ;  the  day  of 
the  taking  ought  to  be  indorsed  on  the 
back  of  the  writ.  Bract  fol.  Z^b  b.  Beg. 
Orig.  20,  in  marg, 

INDORSE,  Endorse.  [L.  Lat.  indor- 
sare ;  L.  Fr.  endorser,  qq.  v.]  To  put  on 
the  hack  ;  to  write  on  the  back,  {in  dorso,) 

In  mercantile  law.  To  write  one's 
name  on  [and  properly,  across]  the  back  of 
a  bill  of  exchange,  promissory  note  or 
check,  with  or  without  other  words;  to 
transfer  by  such  writing.  See  Indorse- 
ment. 

To  write  one's  name  on  the  face  of  a  bill 
or  note,  or  on  another  paper  annexed  to  it. 
See  Indorsement. 

INDORSEE,  Endorsee.  [L.  Lat.  t»- 
dossatarifis,']  In  mercantile  law.  The 
party  in  whose  favor  a  bill  of  exchange, 
promissory  note  or  check  is  indorsed  ;  the 

5 arty  to  whom  it  is  transferred  by  the  in- 
orsement  of  the  payee,  or  any  previous 
holder.*     Chitty  on  Bills,  2. 

INDORSEMENT,  Endorsement.  [Fr. 
endossement;  L.  Lat.  indorsamentum,  in- 
dossamentum,  qq.  v.]  Any  writing  on  the 
back,  (in  dorso,)  of  any  instrument  or  paper. 
1  Salk.  376.     See  Indorse. 

In  mercantile  law.  The  writing  one's 
name  on,  [that  is,  across]  the  back  of  a  bill 
of  exchange,  promissory  note  or  check ;  the 
writing  the  name  of  the  payee,  or  holder  of 
a  bill,  note  or  check  on  the  back  of  it,  by 
which  the  property  in  it  is  assigned  and 
transferred.  *  2  Bl.  Com.  468,  469.  Story 
on  Bills,  §  204.     Story  on  Notes,  §  121. 

The  writiufir  the  name  of  the  payee  or 
holder  of  a  bill  or  note  on  the  face  of  it,  or 
on  another  paper  annexed  to  it,  (and  called 
m  French  law,  allonge,  q.  v.)  It  is  well 
settled  that  writing  on  the  back  of  a  bill  or 
note  is  not  essential  to  a  valid  indorsement. 
On  the  contrary,  it  will  be  a  good  indorse- 
ment if  it  be  made  on  the  face  of  the  bill, 
<kc.  Story  on  Bills,  §  204.  SUny  on 
Notes,  §  121.     1  Stra.  18,  19. 

INDORSEMENT  IN  BLANK.  In 
mercantile  law.  An  indorsement  consist- 
ing merely  of  the  signature  of  the  party 
making  it.  Story  on  Bills,  §  206.  An 
indorsement  is  said  to  be  in  blank,  when 
the  name  of  the  indorser  is  simply  written 
on  the  back  of  the  note,  leaving  a  blank 
over  it  for  the  insertion  of  the  name  of  the 


indorsee,  or  of  any  subsequent  holder. 
Story  on  Notes,  §  188. 

INDORSEMENT  IN  FULL.  In  mer- 
cantile law.  An  indorsement  which  men- 
tions the  name  of  the  person  in  whose 
favor  it  is  made,  thus:  "Pay  A.  B.  or 
order,  C.  D."  Story  on  Notes,  §  189. 
Story  on  Bills,  §  206. 

INDORSER,  Endorser.  [L.  Lat.  f»- 
dossans.]  In  mercantile  law.  The  party 
by  whom  a  bill  of  exchange,  promissory 
note  or  check  is  indorsed.*  CJUtty  on 
Bills,  2. 

INDOSSAMENTUM.  L.  Lat.  In 
mercantile  law.  Indorsement ;  an  indorse- 
ment. Id  quod  vocant  indossamentum, 
quia  dorso  inseribi  solet;  that  which  they 
call  indorsement,  (indossamentum,)  because 
it  is  usually  written  dorso  (on  the  back). 
ffeinecc.  de  Camb.  c.  2,  §§  7, 10,  11. 

INDOSSANS.  L.  Lat.  An  indorser. 
Heineec.  de  Camb.  c.  2,  §  10,  11. 

INDOSSATARIUS.  L.  Lat.  An  in- 
dorsee.   Heineec.  de  Camh.  c.  2,  §  10,  11. 

INDUCEMENT,  [from  Lat.  inducers, 
to  introduce  or  bring  in.]  In  pleading. 
Introduction ;  a  leading  to,  or  bringing  in.  * 
Matter  of  inducement  is  matter  brought 
forward  only  by  way  of  explanatory  mtro- 
duction  to  the  main  allegations  of  a  plead- 
ing.    Steph.  PI.  243. 

JNDJJCIM.  Lat  A  truce,  or  sus- 
pension of  hostilities. 

A  suspension  of  the  proceedings  in  a 
cause.     Bract,  fol.  352  b. 

INDUCTION.  [L.  Fr.  induccion,  from 
Lat.  inductio,  a  leading  into.]  In  English 
ecclesiastical  law.  The  giving  a  clerk  or 
parson  corporal  possession  of  a  church, 
which  is  done  by  leading  him  into  it,  and 
delivering  him  the  keys  by  the  archdeacon 
or  bishop's  deputy ;  and  by  his  tolling  a 
bell,  or  the  like,  to  show  that  he  has  taken 
possession.  Covfell.  1  BL  Com.  391. 
The  object  of  this  form  is  to  give  all  the 
parishioners  due  notice,  and  sufficient  cer- 
tainty of  their  new  minister,  to  whom  their 
tithes  are  to  be  paid.  Id.  ibid.  It  is  the 
investiture  of  the  temporal  part  of  the 
benefice,  as  institution  is  of  the  spiritual. 
Id.  ibid. 

INDUSTRIALIS.    Lat.  [from  indu^ 
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tria.']    In  the  civil  law.    Industrial ;  pro- 
duced by  industry.  See  Fructus  indiMtriales, 

INESSE.  Lat.  To  be  in ;  to  be  in- 
herent in;  to  be  a  component  part  of. 

See  ^MS  iBC«MtlMMlti  flue,  *C. 

INEVITABLE  ACCIDENT.  In  the 
law  of  bailment.  Any  accident  produced 
by  any  physical  cause  which  is  inevitable, 
such  as  a  loss  by  lightning  or  storms,  by 
the  perils  of  the  seas,  by  an  inundation  or 
earthquake,  or  by  sudden  death  or  illness. 
Story  an  BaUm.  §  25.  Commonly  called 
the  act  of  God.  Id.  ibid.  2  Kellt/'s  (Ga.) 
B.  349. 

INFALISTATUS.  L.  Lat  [from  in, 
and  Fr.  falaize,  the  sea  shore.]  In  old 
English  law.  Exposed  upon  the  sands,  or 
sea  shore.  A  species  of  punishment  men- 
tioned in  Hengham.  Summa  Farva,  c.  3. 
Cowell. 

INFAMARE.  Lat.  [from  m,  priv.  and 
fama,  reputation.]  In  the  civil  law.  To 
defame ;  to  attack  or  injure  one's  charac- 
ter by  word  or  writing.  Brissonius.  Eum 
qui  nocentem  mfamat,  non  est  aquum  et 
bonum  oh  earn  rem  condemnari ;  delicta 
enim  noeentium  nota  esse  oportet  et  expedit. 
It  is  not  just  that  he  who  defames  a  guilty 
person  should  be  condemned  therefor ;  for 
it  is  both  right  and  proper  that  the  crimes 
of  the  guilty  should  be  made  known.  Dig. 
in.  10. 18.     3  Bl.Com.  125. 

INFAMIA.  Lat.  [from  in/amis,  q.  v.] 
An  evil  report.  4  Beeves'  Hist.  Eng, 
Law,  37. 

Infamy ;  ignominy  or  disgrace. 

INFAMIS.  Lat  [from  in,  priv.  and 
fama,  reputation.]  Infamous ;  without 
dbaracter  or  reputation;  not  of  good  charac- 
ter.    Calv.  Lex. 

Branded  as  infamous  by  the  law.    Id. 

INFAMOUS  CRIME.  In  criminal  law. 
A  crime  which,  in  England,  formerly  in- 
capacitated the  party  committing  it  from 
giving  evidence  as  a  witness ;  such  as  trea- 
son, pngmunire,  felony,  and  every  species 
of  the  crimen  falsi,  as  perjury,  forgery,  and 
the  like.  Boscoe's  Crim,  Ev.  185,  et  seq. 
Incompetency  from  this  cause  has  been 
abc^hed  by  statute  6  &  7  Vict.  c.  85. 

By  the  Revised  Statutes  of  New  York 
the  term  "  infamous  crime,"  when  used  in 
any  statute,  is  directed  to  be  construed  as 
including  every  offence  punishable  with 


death  or  by  imprisonment  in  a  state  prison, 
and  no  other.  2  Bev.  St.  [702,  §  31J  687, 
§32. 

INFANC,  Infang.  Sax.  [from  m,  on, 
and  fang,  a  hand,  or  fangen,  to  take  hold.] 
In  old  European  law.  A  laying  hands  on. 
Si  in  eum  contra  legem  mamus  ii^icerit,  quod 
infanc  dicitur,  <&c. :  if  he  lay  hands  on 
him  contrary  to  law,  which  is  called  infanc, 
Ac.  L.  Boior.  tit.  3,  §  3.  Id.  tit  4,  §  5. 
Spelman. 

INFANCY.  [L.  Lat.  minor  astas.]  The 
state  of  an  infant;  nonage,  or  minority; 
the  state  of  being  under  age,  or  under  the 
age  of  twenty  one  years.  *  4  Bl.  Com.  22. 
1  Id.  463.  See  Infant.  The  infantia  of 
the  civil  law  was  only  one  of  the  stages  of 
mmority,  reaching  to  the  age  of  seven.  See 
Infantia. 

INFANGTHEFE,  Infangtheof,  Infang- 
thefp  Infangeihef,  Infangenthef,  Infangene- 
theof  Sax.  [from  in,  within,  fang,  taken, 
and  thef  or  i?ieof,  a  thief ;  Lat  infra  captus 
furJ]  In  old  English  law.  A  thief  taken 
in,  or  within ;  i.  e.  within  the  manor  or 
liberty  of  any  man  having  jurisdiction  to 
try  him.  Spelman. — ^A  thief  taken  on  any 
one's  land,  being  one  of  his  own  men  or 
tenants,  found  in  possession  of  the  thing 
stolen ;  (latro  captus  in  terrd  aUcujus,  de 
hominibus  suis  propriis  seysitus  latroeinio.) 
Bract,  fol.  164  b.     2  Beeves'  Hist.  40. 

The  privilege  or  liberty  anciently  granted 
to  lords  of  certain  manors,  to  try  such  of- 
fenders.    Id,  ibid.     Cowell. 

INFANS.  Lat.  [from  in,  priv.  and 
fans,  speaking.]  In  the  civil  law.  A  child 
under  the  age  of  seven  years ;  so  called 
quasi  imposfandi,  (as  not  having  the  faculty 
of  speech.)  Cod.  Theodos.  8. 1 8.  8.  Cod, 
6.  30.  18.  Dig.  36.  1.  65.  8.  I  Mackeld. 
Civ.  Law,  136,  §  126.     4  Bl.  Com.  22. 

Infans  non  multum  h  furioso  distat.  An 
infant  is  not  much  different  from  a  madman. 
Inst.  3.  20.  9.  1  St&ry's  Eq.  Jur.  §§  228, 
242. 

INFANT,  [from  Lat  •«/«««,  q.  v.]  A  per- 
son within  age,  not  of  age,  or  not  of  full 
age ;  a  person  under  the  age  of  twenty  one 
years;  a  minor.  Co.  Litt.  171  b.  \  Bl. 
Com.  463 — 466.  2  Kenfs  Com.  283.  1 
Story's  Eq.  Jur.  §  240.  See  Age,  Full  age. 

INFANTIA.  Lat  [from  tVa»*,q.v.]  In 
the  civil  law.  The  age  from  birth  till  the 
completion  of  seven  years,    4  fil.  Com, 
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22.     Calv,  Lex,    Heineee.  EUm,  Jur.  Civ. 
lib.  1,  tit.  21,  §  247. 

INFEFT.  In  Scotch  law.  To  give  seisin 
or  possession  of  lands ;  to  invest,  or  enfeoff. 
1  Karnes*  Equity,  215.     See  Infeftmmt 

INFEFTMENT.  In  old  Scotch  law. 
Investiture  or  infeudation,  includbg  both 
charter  and  seisin.  1  Forbes*  Inst,  part  2, 
p.  110. 

In  later  law.  Sasine,  or  the  instrument 
of  possession.     BelVs  Diet, 

INFENSARE  CURIAM.  L.  Lat.  An 
expression  applied  to  a  court  when  it  sug- 
gested to  an  advocate  something  which  he 
had  omitted  through  mistake  or  ignorance. 
Spelman,  Spelman  gives  no  translation 
of  the  word  infensare, 

INFEOD ARE,  In/eudare.  L.  Lat.  [from 
tfi,  and  feodum,  a  fee.]  To  confer  or  be- 
stow a  fief,  feud,  or  fee ;  to  enfeoff ;  to  give 
seism  of  lands.  Spelman.  2  £L  Vom, 
310. 

INFEOFF.    ^^  Enfeoff, 

INFERENDA.  L.  Lat.  In  old  Euro- 
pean  law.  A  tribute  paid  annually.  Spel- 
man. 

INFICIARI,  Infitiari.  Lat.  In  the 
civil  law.  To  deny;  to  deny  one's  lia- 
bility ;  to  refuse  to  pay  a  debt  or  restore  a 
pledge  ;  to  deny  the  allegation  of  a  plain- 
tiff; to  deny  the  charge  of  an  accuser. 
Calv.  Lex, 

INFICIATIO.  Lat.  ^rom  infidan, 
q.  v.]  In  the  civil  law.  Denial ;  the  de- 
nial of  a  debt  or  liability  ;  the  denial  of  the 
claim  or  allegation  of  a  party  plaintiff. 
Calv.  Lex. 

INFICIATOR,  Infitiator,  Lat  [from 
infieiari,  q.  v.]  One  who  denies ;  one  who 
denies  that  he  owes  what  a  plaintiff  claims, 
or  has  committed  what  an  accuser  charges. 
I^onius.  Calv.  Lex. 

INFIDELIS.  Lat.  [from  in,  priv.  and 
fdelis,  faithful.]  In  old  English  taw.  An 
infidel,  or  heathen.  Inter  infideles  con- 
numerare ;  to  reckon  among  infidels;  to 
excommunicate.     Cowell. 

In  feudal  law.  An  unfaithful,  or  faith- 
less person ;  one  who  violated  his  oath  of 
fidehty  or  fealty.  Capitul.  Caroli,  lib.  4, 
tit.  34.     Spelman. 


INFIDELITAS.  Lat.  In  feudal  law. 
Infidelity ;  faithlessness  to  one's  feudal 
oath.     Spelman, 

INFIDUCIARE.  L.  Lat.  In  old  Eu- 
ropean law.  To  pledge  property.  LL. 
Lonffoh.  lib.  2,  tit.  29, 1.  2.     Spelman. 

INFIHT.  Sax.  An  assault  made  on 
a  person  inhabiting  the  same  dwelling. 
Wharton*s  Lex. 

INFINITUM.  Lat.  [from  in,  priv.  and 
finis,  end.]  Without  end  or  limit ;  unlimi« 
ted;  undefined. 

iMilBitMBi  in  Jare  repr^batsr.  That 
which  is  endless  is  reprobated  in  law.  12 
Co.  24.     Applied  to  litigation.     Id.  ibid, 

INFIRMARE.  Lat.  [from  in,  priv.  and 
Jirmus,  strong.]  To  invalidate ;  to  deprive 
of  strength  or  force.  Quibus  modis  testa" 
menta  infirmantur  ;  in  what  ways  wills 
are  invalidated.     Inst,  2.  17.  tit. 

INFISCARI.  L.  Lat  [from  in,  mto, 
and  fiscus,  treasury.]  In  old  European 
law.  To  be  adjudged  to  the  exchequer, 
(fisco  adjudican ;)  to  be  seized  for  the 
public  treasury,  {in  Jiscum  rapi:)  to  be 
confiscated.     Spelman, 

INFORMATION.  A  process  or  pro- 
ceeding in  behalf  of  the  crown,  or  (in 
American  law)  the  people,  used  both  as  a 
criminal  prosecution  and  a  civil  remedy ; 
and  so  termed,  because  founded  upon  in- 
formation given  or  supposed  to  be  given 
by  the  attorney  general  or  other  proper 
law  officer  of  the  government. 

A  criminal  information  is  an  accusation 
exhibited  against  a  defendant  for  some 
criminal  offence,  not  (like  an  indictment,) 
upon  the  oath  of  jurors,  but  on  the  sug- 
gestion or  information  and  at  the  discretion 
of  an  officer  empowered  to  exhibit  lU* 
Cole  on  Informations^  1.  Brands,  4  Bl. 
Com,  807,  308.  Wharton's  Am.  Crim. 
Law,  60. 

Civil  informations  include  informations  in 
chancery,  and  in  the  court  of  exchequer, 
and  informations  in  the  nature  of  a  writ  of 
Quo  toarratito,  the  latter  being  most  com- 
monly used  as  private  remedies  to  try  the 
right  to  an  office  or  franchise.  3  Bl,  Com. 
261,  262.  4  Steph,  Com,  34,  48.  3  Id. 
689,  691.  (/.  S.  Dig.  and  Supplement, 
Information.     See  Quo  warranto, 

INFORMATOR.  L.  Lat.  An  informer, 
Spelman.    See  Ittformer. 
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INFORMATUS.     L.  Lat. 
See  Non  sum  informatus. 


Informed. 


INFORMER.  [L.  Lat.  informatar; 
Lat.  dehtor,]  One  who  informs  against 
another  for  the  violation  of  some  penal 
statute;  one  who  gives  information  upon 
which  another  may  be  prosecuted  for  the 
violation  of  some  penal  statute.  See  Com- 
mtm  informer.  Qui  tarn.  Called  also,  in 
old  law,  promoter. 

INFORTIARE.  L.  Lat.  [from  Fr.  en- 
forcer,'] To  strengthen  or  fortify.    Spelman. 

To  add  to,  increase  or  enlarge.  The 
same  with  afforeiare,  (q.  v.) 


INFORTIATUM. 


L.  Lat.    [from  in- 
The  name  given  by 


fortiare,  to  enlarge.] 

the  glossators  to  the  second  of  t&e  three 
parts  or  volumes  into  which  the  Pandects 
were  divided.  The  glossators  at  Bologna 
had  at  first  only  two  parts,  the  first  called 
Digestum  Vettts,  (the  old  Digest)  and  the 
last,  called  Digestum  Novum,  (the  new 
Digest.)  When  they  afterwards  received 
the  middle  or  second  part,  they  separated 
from  the  Digestum  Novum  the  beginning 
it  had  then,  and  added  it  to  the  second 
part,  from  which  enlargement  the  latter 
received  the  name  Infortiatum.  1  Mackeld, 
Civ.  Law,  91,  §  100. 

INFORTUNIUM.  Lat.  [from  in,  priv. 
and /or/ttna,  fortune.]  In  old  English  law. 
Misfortune ;  misadventure ;  mischance.  See 
Homicide  per  infortunium. 

INFRA.  Lat.  and  L.  Lat.  Below; 
under ;  underneath.  This  is  the  strict  and 
proper  meaning  of  the  word,  the  correla- 
tive word  being  supra,  above.  Primo 
gradu  est  supra,  pater,  mater :  in{r%filius, 
JUia.  Secundo  gradu,  supra,  avus,  avia: 
infra,  n^x>s,  neptis.  In  the  first  degree 
above,  \a  father,  mother :  below,  son, 
daughter.  In  the  second  degree  above, 
grandfather,  grandmother:  below,  grand- 
son, granddaughter.  Inst.  3.  6.  1.  See 
Id.  3.  6.  2,  3,  4.  This  meaning  is  pre- 
served in  the  phrase  infra  cstatem,  (q.  v.) 

Within. — ^Thia  is  the  ordinary,  but  (in 
most  of  its  applications,)  improper  meaning 
of  the  wora,  as  appears  in  the  common 
phrases,  infra  corpus  comitatiis,  infra  pra- 
sidia,  infra  quatuor  maria,  and  the  like. 
The  proper  word  in  these  expressions,  as 
Mr.  Uargrave  has  observed,  is  intra,  and 
hence  Grotius  is  classically  correct  in  using 
intra  prasidia,  (q.  v.)  Hargr,  Co.  Litt, 
Note'116,  Hb.  2. 


The  use  of  infra,  ^low,)  in  the  sense 
and  place  of  intra,  (within,)  is  a  corruption 
of  very  ancient  date.     Blackstone,  indeed, 
quotes   the   phrase    infra  annum   luctiis, 
(within  the  year  of  mourning,)  as  used  in 
the  civil  law.     Cod.  5.  9.  2.     1  Bl.  Com. 
457.     But  in  the  latest  glossed  edition  of 
the  Corpus  Juris  Civilis,  (Lyons,  1627,)  the 
reading  in  the  constitution  here  referred  to, 
and  also  in  the  preceding  one,  is  intra,  and 
intra  is  also  used  throughout  the  glosses. 
In  the  codes  of  the  barbarous  nations,  (the 
Franks,  Lombards,  Bavarians  and  others,) 
the  corruption  very  distinctly  appears,  so 
intermixed,    however,   with   the    genuine 
word  as  to  show  that  it  had  not  even  then 
become  confirmed.     Intra  capsum;  within 
the  chest.    LL.  Longoh.  lib.  1,  tit.  7, 1.  9. 
Infra  capsum.    Id.  ib.  tit.  8,  1.  14.     Intra 
capsum.     Id.  ib.  1.  20.     Ab  infra;  from 
within.     Id.  lib.  1,  tit.  19,  1.  10.     Intra 
placitum ;  within  the  court.     L.  Salic,  tit. 
49.     Infra  placitum.     Id.  tit.  72,  §  1. 
Infra  curtem ;  within  the  court.     Z.  iai- 
war.  tit.  13,  §  2.     The  same  improper  and 
unsettled  use  of  infra  occurs  in  the  collec- 
tion of  forest  law  attributed  to  Canute. 
Infra  septa  ;  within  the  enclosures.  §  27. 
Infra  limites.    Id.  ibid.     Inter  septa.    Id. 
ib.     Infra  septa.     Id.  §  31.     Intra  septa. 
Id.  §  33.     After  the  conquest,  infra  seems 
to  have  entirely  supplanted  intra,  both  in 
English  and  Scotch  law.     Infra  maneria  ; 
within  the  manors.      Beg.    Grig.   10   b. 
Infra  libertates  vel  extra ;  within  liberties 
or  without.     Id.  24   b.     Infra  regnum ; 
within  the  realm.     Id,  25.     Infra  listas  ; 
within  the  lists.     Magna   Charta,  c.  25. 
Infra  annum  ;  within  a  year.   Bract,  fol.  7. 
Infra  furorem  ;  during  madness.     Id.  fol. 
19  b.     Infra  comitatum  vel  extra  ;  within 
a  county  or  without.    Id.  fol.  352  b.    Infra 
metas  et  divisas ;   within  the  metes  and 
bounds.     Chart.  Bob.  1.  Banulpho  Com. 
Morav.    Infra  regnum.     Id.     Chart.  Jajc, 
Bob,  Lorn.  Sej/toun. 

This  singular  use  of  so  common  a  pre- 
position as  infra  perhaps  originated  in  the 
circumstance  that  the  characteristic  mean- 
ings of  infra  and  intra  were,  in  certain  ap- 
plications, identical.  Thus,  to  be  below 
i  infra,)  a  certain  number,  and  to  be  within 
intra)  it,  were  expressions  conveying  the 
same  idea ;  just  as,  in  English,  the  words 
"  under"  and  "  within  " are  constantly  used 
as  synonymous  in  expressing  periods  of 
time,  as  in  the  phrases  "under  a  year/' 
"  within  a  year,"  <fec. 

The  expression  "  under  age"  (the  correct 
literal  translation  of  infra  cetatem^)  indeed, 
is  of  more  common  occurrence  than  "  within 
age.''    But  the  use  of  infra  m  the  sense  of 
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intra,  as  expressive  of  place,  is  an  un- 
doubted barbarism. 

INFRA  JETATEM.  Lat.  [L.  Fr.  deins 
ageJ]  Below  or  under  age ;  within  age. 
BracL  fol.  19  b. 

INFRA  ANNOS  NUBILES.  L.  Lat. 
Under  or  within  marriageable  years ;  not 
of  a  marriageable  age.  6  Co,  22,  Ambrosia 
Gorgets  case, 

INFRA  ANNUM.  L.  Lat.  Under  or 
within  a  year.  Bract  fol.  7.  Infra  an- 
num luct'Ois  ;  within  the  year  of  mourning. 
Cod.  6.  9.  2.  1  Bh  Com.  467.  But  the 
best  editions  of  the  Code  have  intra  in  this 
passage.     See  Infra. 

INFRA  BRACHIA.  L.  Lat.  [L.  Fr. 
entre  ses  bras,^  Within  her  arms.  A  term 
anciently  used  to  denote  a  husband  not 
only  de  jure,  but  de  facto.  Stat.  Glocest, 
c.  9.  2  Inst.  317.  Lord  Coke  observes 
infra  has  here  the  sense  of  inter.  Id.  ibid. 
And  see  Bract,  fol.  148  b. 

INFRA  CORPUS  COMITATUS.  L. 
Lat.  Within  the  body  of  a  county.  A 
term  applied  to  waters  over  which  the 
admiralty  has  no  jurisdiction.  1  Kent*s 
Com.  366,  367  note.  Molloy  de  Jur. 
Marit.  231.  In  the  late  case  of  Waring 
et  al.  V.  Clarke,  the  Supreme  Court  of  the 
United  States  held  that  the  admiralty  juris- 
diction of  the  courts  of  the  United  States 
in  cases  of  tort  or  collision,  extends  to  tide 
waters,  as  far  as  the  tide  flows,  though 
that  may  be  infra  corpus  comitatds.  5 
Howard^ s  jB.  441.  Wayne,  J.,  Id.  451, 
452,  464. 

INFRA  DIGNITATEM  CURIAE.  L. 
Lat.  Beneath  the  dignity  of  the  court. 
3  Burr.  1592.  A  term  applied  to  cases 
where  a  suit  is  too  trifling  in  amount  or  in 
character  to  be  entertamed  by  a  court. 
1  Chitt.  Gen.  Pr.  823,  note. 

INFRA  FUROREM.  L.  Lat.  During 
madness;  while  in  a  state  of  msanity. 
Bract  fol.  19  b. 

INFRA  GILDAM.  L.  Lat.  Within 
a  gild,  or  guild.     Beg.  Grig.  219  b. 

INFRA  HOSPITIUM.  L.  Lat.  With- 
in an  inn  ;  within  the  inn.  Reg.  Grig.  105. 
8  Co.  32,  Calyces  case.  1  Smithes  Lead. 
Cos.  47.  2  Kent*s  Com.  593.  Story  on 
Bailm.  %  478. 

The  use  of  this  phrase  seems  to  hare 


oriffinated  in  Calye's  case.    The  phrase 
itself  is  taken  from  the  Register. 

INFRA  JURI8DICTI0NEM.  L.  Lat. 
Within  the  jurisdiction.     2  Stra.  .827. 

INFRA  PRJESIDIA.  Lat.  Within 
-the  guards  ;  m  a  place  of  safe  custody  or 
protection.  Mciloy  de  Jur.  Mar.  9.  1 
Rob.  Adm.  R.  139.  1  Kent's  Com.  173. 
Applied  to  property  captured  in  war  and 
carried  within  the  enemy's  defences,  out  of 
all  probable  hopes  of  recovery. 

Infra  in  this  expression  should  un- 
doubtedly be  intra,  as  Grotius  uses  it. 
Res  qucB  intra  praesidia  perductoe  nondum 
sunt,  quanquam  ab  hostibus  occupatce,  do- 
minum  non  mutarilmt  gentium  jure.  Things 
which  have  not  been  carried  intra  prcssidia, 
though  taken  possession  of  by  the  enemy, 
do  not,  according  to  the  law  of  nations, 
change  ownership.  Grot,  de  Jur.  Belli, 
lib.  3,  c.  9,  §  16.  The  phrase  itself  is 
taken  from  the  Roman  law  oi  postliminium, 
in  which  intra  prcssidia  is  distinctly  and 
repeatedly  used.  Big.  49.  15.  3.  1.  In- 
tra prasidia  is  also  the  form  used  by 
Blackstone,  and  in  several  reported  cases. 
2  Bl.  Com.  402.     2  Stra.  1250. 

INFRA  QUATUOR  MARIA.  L.  Lat. 
Within  the  four  seas.  Litt.  sect.  157. 
Within  the  kingdom  of  England,  and  the 
dominions  of  the  same  kingdom.  Co.  Litt. 
107  a.  In  regru)  infra  quatuor  maria. 
Bract,  fol.  437.  "According  to  classical 
style,"  as  Mr.  Hargrave  has  observed,  "  this 
phrase  ought  to  be  intra  quatuor  maria.'^ 
Harg.  Co.  Litt  Note  115,  lib.  2.  See 
Infra. 

INFRA  QUATUOR  PARIETES.  L. 
Lat.  Within  four  walls.  2  Crabb's  Real 
Prop.  106,  §  1089. 

INFRA  REGNUM.  L.  Lat.  Within 
the  realm.     Reg.  Grig.  25. 

INFRA  TEMPUS  SEMESTRE.  L. 
Lat.  Within  six  months,  {infra  sex  men- 
ses.) Stat  Westm.  2,  c.  5.  2  Inst  361. 
2  Reeves'  Hist  Eng.  Law,  195.  3  Bl. 
Com.  249. 

INFRA  VIRGAM.  L.  Lat.  Within 
the  verge.     10  Co.  65. 

INGEN,  Ingene,  Ungin.  L.  Fr.  De- 
ceit ;  fraud  ;  wrong.     Kelham. 

INGENIUM.    [Fr.  engin:\    In  old  Eu- 
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ropeanlaw.  Artifice;  trick;  fraud.    Qreg, 
TuroH.  lib.  6.  c.  22.     Spelman. 

An  engine,  machine  or  device.  Flor, 
Wigom,  Coniin.A,  D.  1138.     Spelman, 

INGENUUS.  L.Lat.  In  old  European 
law.  A  freeman ;  a  free  and  lawful  mau ; 
a  yeoman.     Spelman, 

In  the  civil  law.  One  who  is  free  from 
the  moment  of  his  birth ;  (qui  statim  ut 
natus  est,  liber  esL)  Inst,  1.  4.  pr.  One 
who  is  bom  in  marriage  of  parents  who 
are  both  free  or  both  freed  {sive  ex  duobtis 
ingenuis,  sive  ex  libertinis  duobus  ;)  or  of 
parents,  one  free,  the  other  freed,  (sive  ex 
altera  libertino,  et  altera  ingenuo,)  Id,  ibid. 
One  who  is  born  of  a  free  mother.  Id, 
ibid,     Calv,  Lex,     Spelman, 

INGENUITAS  REGNI.  L.  Lat.  In 
old  English  law.  The  freemen,  yeomanry  or 
commonalty  of  the  kmgdom.  Cowell.  Ap- 
plied sometimes  also  to  the  barons.    Id, 

INGRESS,  [from  Lat  ingressus,  q.  v.] 
Entry;  a  going  into  or  upon.  Ingress, 
egress  and  regress  ;  entry,  exit  and  return. 
Words  frequently  used  to  express  the  right 
of  a  party  to  go  into  or  upon,  to  go  out  of 
or  off,  and  to  go  back  or  return  to  lands. 

INGRESSUS.  Lat.  [from  ingredi,  to 
enter.]  In  old  English  law.  Ingress; 
entry.  The  relief  paid  by  an  heir  to  the 
lord  was  sometimes  so  called.     Cowell, 

INGRESSUS  ET  EGRESSUS.  L. 
Lat.  In  old  English  law.  Ingress  and 
egress ;  liberty  of  going  into,  and  out  of 
land.  £t  quod  habeant  liberum  ingressum 
et  egressum ;  and  that  they  shall  have  free 
mgress  and  egress.     Stat.  Merton,  c.  4. 

INGROSS.  An  old  form  of  engross, 
following  the  orthography  of  ingrossare,  (q. 
V.)  Cowell,     Blount, 

INGROSSARE.  L.  Lat.  [from  in,  and 
grossus,  large.]  In  old  English  law.  To 
obtain  in  large  quantities ;  to  get. the  whole; 
to  engross.     Spelman,     See  Engross. 

To  write  in  a  large,  or  court  hand,  (/<?- 
rensi  characters,)     Id, 

INGROSSATOR.  L.  Lat.  [from  in- 
grossare, q.  v.]  An  engrosser.  Ingrossa- 
tor  magni  rotuli ;  ingrosser  of  the  great 
roll;  afterwards  called  clerk  of  the  pipe. 
Spelman,     Cotoell, 

INGROSSER.  Anoldformof«i^oM«-, 
used  by  Cowell  and  Blount*    See  Ingross. 

78 


INHABITANT.  [Lat.  inhabitans,  from 
inhabitare,  from  tn,  in,  and  kabitare,  to 
dwell.]  A  dweller  in  a  place  ;  a  resident. 
One  who  dwells  or  resides  permanently  in 
a  place*  Webster.  One  who  has  a  fixed 
and  permanent  abode  in  a  place.  A  resi- 
dent and  inhabitant  mean  the  same  thing. 
2  Kent* 8  Com.  430,  431,  note.  20  Johns. 
B,  208.  Walworth  C,  8  Wendell's  B, 
140.  But  citizeji,  and  inhabitant  are  not 
synonymous.  12  Peters'  R,  319,  329,  Bar- 
bour, J.  The  Lat.  hahiiare,  the  root  of 
this  word,  imports  by  its  very  construction 
frequency,  constancy,  permanency,  habit, 
closeness  of  connection,  attachment  both 
physical  and  moral,  and  the  word  in  serves 
to  give  additional  force  to  these  senses. 

INHERIT.  \L.¥r,enhenter.'\  To  take 
by  inheritance;  to  take  as  heir  on  the 
death  of  the  ancestor.  **  To  inherit  to*'  a 
person,  (from  the  Fr.  enheriter  al,)  is  a 
common  expression  in  the  books.  8  Co, 
41.  2  £L  Com.  264,  266.  See  Inheri- 
tance, Enheriter, 

INHERITABLE  BLOOD.  In  the  law 
of  descent.  Blood  which  has  an  inheritable 
quality  ;  blood  which  gives  to  the  person 
who  has  it  the  character  of  heir ;  or  which 
may  be  the  medium  of  transmitting  an  es- 
tate of  inheritance*.  2  JBl,  Com,  264,  266. 
1  Steph,  Com,  402.  4  Kent's  Com,  413. 
424.  An  illegitimate  child  has  not  in- 
heritable blood.    Id,  413. 

INHERITANCE.  [L&i,  kan-editas,]  An 
estate  in  things  real,  descending  to  the 
heir.  2  Bl,  Com,  201. — Such  an  estate  in 
lands  or  tenements,  or  other  things,  as  may 
be  inherited  by  the  heir.  Termes  de  la 
leg, — An  estate  which  a  roan  has  by  descent, 
as  heir  to  another,  or  which,  (whether  ac- 
quired by  descent  or  purchase,)  he  may 
transmit  to  another,  as  his  heir.*  Litt. 
sect.  9. — A  perpetuity  in  lands  or  tene- 
ments, to  a  man  and  his  heirs.  Cowell, 
Blount,    See  Iheredilas. 

INHERITANCE  ACT.  The  English 
statute  of  3  &  4  Will.  IV.  c.  106,  by  which 
the  law  of  inheritance,  or  descent,  has  been 
considerably  modified.  1  Steph,  Com, 
369,  600. 

INHIBITION.  [Lat.  inhibitio,  from 
inkibere,  to  forbid,  or  restrain.]  In  Eng* 
lish  ecclesiastical  law.  A  writ  issuing  out 
of  a  higher  court  christian,  to  forbid  an  in- 
ferior judge  from  further  proceeding  in  a 
cause  before  him.  Slat,  24  ffen,  VIII.  c. 
13.    Stat,  15  Car,  II.  c.  9.  Blount,  Shelf. 
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Marr.  4t  Div.  650.  AnalogouB  to  the 
writ  of  prohibition,  with  which  it  is  some- 
times confounded.    F.  iV^.  B.  39. 

In  Scotch  law.  A  species  of  dili^nce 
or  process  by  which  a  debtor  is  prohibited 
from  contracting  any  debt  which  may  be- 
come a  burden  on  his  heritable  property,  in 
competition  with  the  creditor  at  whose  in- 
istance  the  inhibition  is  taken  out ;  and 
from  grantmg  any  deed  of  alienation,  &c., 
to  the  prejudice  of  the  creditor.     Brande. 

A  writ  to  prevent  credit  from  being  given 
to  a  man's  wife,  at  the  creditor's  peril.  Id, 
Wharton's  Lex. 

INHOC,  Inhoke,  Sax.  [L.  Lat  in- 
hoJdum^  In  old  records.  A  nook  or  cor- 
ner of  a  common  or  fallow  field,  enclosed 
and  cultivated.  Kenneii's  Par,  Ant,  297, 
298.     Cowell. 

INIQUUM.  Lat.  [from  t«,  priv.  and 
aquum,  even,  equal,  right.]  Unjust ;  un- 
equal; inequitable;  not  right.  Iniquum 
est  alios  permiitere,  alios  inhibere  mercatu- 
ram.  It  is  unjust  to  permit  trade  to  some, 
and  to  inhibit  it  to  others.  8  Inst.  181, 
in  marg. 

It  is  wrong  for  a  man  to  be  a  judge  in  his 
own  cause.    Branch's  Pr,   12    Co,  113. 

Ib  pr«prlii  ciiHsa  nmmm  Jvdex.       No   One 

should  be  judge  in  his  own  cause.  Id, 
ibid. 

iBlqaam  cat  Iss^vvi*  li«miBib«s  nmn 
case  liWraat  reram  svami  itllcBiiitl^BaM. 

It  is  unjust  that  freemen  should  not  have 
the  free  disposal  of  their  own  property. 
Co,  Litt,  223  a.  H(^.  87.  4  Kent's  Com. 
131. 

INITIAL,  [from  Lat.  initium,  a  begin- 
ning.] That  which  begins^  or  stands  at  the 
beginning.  Initials  is  now  a  common 
word,  denoting  the  first  Utters  of  a  name 
or  names.  A  party  may  bind  himself  by 
signing  a  written  instrument  with  his  initials 
as  e£fectual]y  as  by  sigmng  his  name  in 
full.     1  Denio's  E,  471. 

INITIALIA  TESTIMONII.  L.  Lat. 
In  Scotch  law.  Preliminaries  of  testimony. 
The  preliminary  examination  of  a  witness, 
before  examining  him  in  chief,  answering  to 
the  voir  dire  of  the  English  law,  though 
taking  a  somewhat  wider  range.  Wharton's 
Lex, 

INITIATE,  [from  initium^  a  beginning.] 
Begun.  A  term  applied  to  a  tenant  by 
the  curtesy,  on  the  birth  of  a  child,  because 
his  estate  then  begins^  though  it  is  not 


consummate  or  complete,  till  the  death  of 
the  wife.  See  Consummate.  A  term  de- 
rived from  the  feudail  law,  according  to 
which,  as  soon  as  a  child  of  a  woman 
seised  of  lands  was  bom,  the  father  began 
to  have  a  permanent  interest  in  the  lands, 
he  became  one  of  the  pares  curtis,  (peers 
of  the  court,)  did  homage  to  the  lord,  and 
was  called  tenant  by  the  curtesy  initiate, 

2  Bl,  Com.  127. 

INITIUM.  Lat.  [from  tmVe,  to  enter 
upon.]  A,  or  the  beginning;  the  origin, 
cause  or  foundation  of  a  thing,  act  or  con- 
tract.    See  Ab  initio, 

H*c    ■OTTiiMlar    ««od   Initi*   CMiTeBit. 

That  should  be  sustained  which  was  ori- 
ginally agreed  to.  Dig,  50.  17.  23.  See 
Principium, 

INJUNCTION.  [Lat.  injunctio,  from 
injungere,  to  enjoin  or  command.]  In  prac- 
tice. A  prohibitory  writ,  granted  by  a 
court  of  equity,  (in  the  nature  of  an  inter- 
dictum,  in  the  civil  law,)  and  which  may 
be  obtained  in  a  variety  of  cases  to  restrain 
the  adverse  party  in  the  suit  from  com- 
mitting any  acts  in  violation  of  the  plain- 
tiff's rights,  as  to  stay  proceedings  at  law, 
to  restrain  the  negotiation  of  notes  and 
other  securities,  to  restrain  from  committing 
waste  or  nuisance,  or  from  infringing  a 
patent  or  copyright.*     4  Steph,  Com,  12. 

3  BL  Com,  442.  Drewry  on  Injunctions, 
More  generally  described  as  *'a  judicial 
process  whereby  a  party  is  required  to  do 
a  particular  thing,  or  refrain  from  doing  a 
particular  thing,  according  to  the  exigency 
of  the  writ."  2  Story's  £g,  Jur.  §  861. 
See  3  Daniell's  Ch,  Pr,  1809,  et  seq, 
(Perkins'  ed.) 

INJURIA.  Lat.  [from  in,  priv.  and 
jus,  right.]  Injury ;  wrong  ;  the  privation 
or  violation  of  right.  3  Bl.  Com.  2.  In- 
juria est  quicqutd  non  jure  fit ;  injury  is 
whatever  is  not  done  rightfully.  Bract. 
fol.  165.  Id.  fol.  45  b,  101.  Ust  injuria 
omne  illud  quod  non  est  jus ;  wrong  is 
every  thing  that  is  not  right.  Id,  fol.  378. 
These  definitions  are  from  the  civil  law. 
See  infra.  Non  omne  damnum  inducit 
injuriam,  sed  k  contra,  injuria  damnum; 
every  loss  does  not  work  an  injury,  but  on 
the  contrary,  every  injury  produces  a  loss. 
Bract,  fol.  45  b.  There  may,  however,  be 
injuria  sine  danmo.  Story,  J.  3  Sumner's 
B,,  189,  192.     See  Damnum. 

i^jariii  ■•■  pr«s«mitar.  Injury  is  not 
presumed.  Co.  Litt.  232.  Cruel,  oppres- 
sive or  tortuous  conduct  will  not  be  pre- 
sumed.    Best  on  £vid.  336,  §  298. 
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tocieatia.  One's  own  wrong  shall  not  fall 
to  the  advantage  of  him  that  does  it.  A 
man  will  not  be  allowed  to  derive  benefit 
from  his  own  wrongful  act.  Branch's 
Princ. 

INJURIA.  Lat.  In  the  civil  law.  In 
a  general  sense,  every  thing  that  is  not 
done  rightfully;  (generaliter  dicitur  omne 
quod  nonjure  fit.)     Inst.  4.  4.  pr. 

In  a  special  sense,  contumely  or  insult ; 
{eontumelia,  Gr.  ^fiq^s.)     Id,  iimU 

Fault,  (culpa,  Gr.  AdUrjfia.)     Id,  ibid. 

Iniquity,  (iniquitas,  Gr.  divofUa ;)  or  in- 
justice, {injustiday  Gr.  ^t*ia,)     Id,  iUd, 

INJURIARE.  L.  Lat.  [from  injuria, 
q.  v.]  In  old  English  law.  To  injure. 
Reg,  Orig,  150  b.     Bract,  fol.  45  b. 

INJURIOSUM.  L.Lat.  [from  tn/uria, 
q.  v.]  In  old  English  law.  Injurious; 
wrongful;  that  occasions  a  wrong  or  in- 
jury. Kocumentorum  aliud  injuriosum  est 
et  damnosum,  aliud  damnosum  et  non  in- 
juriosum ;  of  nuisances  there  is  one  species 
which  is  wrongful  and  detrimental,  another 
which  is  simply  detrimental,  and  not 
wrongful.  Bract,  fol.  231  b.  Injuriosus^ 
in  the  civil  law  is  applied  to  persons. 
Calv.  Lex, 


IKLAGARE.  L.  Lat.  [fcom  tn»  and 
Sax.  laga,  law.]  In  old  English  law.  To 
restore  an  outlaw  or  exile  to  the  protection 
of  the  law ;  {igectum  restituere  in  legis  pat- 
rocinium,)  Spelman,  The  opposite  of 
utlagare,  to  outlaw ;  but  the  corresponding 
word  inlaw,  has  not  been  retained  in  En* 
gUsh,  though  once  used  in  Saxon.  See 
Utlagare,  Inlagary. 

INLAOART.  [L.  Lat  inUtgatio,  in^ 
lageria  ;  L.  Fr.  inlagerisJ]  In  old  English 
law.  A  restitution  of  one  outlawed  to  the 
protection  of  the  law,  or  to  the  benefit  or 
liberty  of  a  subject.  Cowell,  BUmni^ 
Spelman,  voc.  Inlagare,  See  Inlagare, 
The  ancient  word  utlagary^  has  become 
the  modern  outlawry,  but  inlagary  has 
never  undergone  a  corresponding  change 
into  inlawrg, 

INLAGATUS.  L.  Lat.  [from  inlagar^, 
q.  v.]  In  law,  (Sax.  inlagh,  inlaughe;) 
one  who  was  under  law  (sub  lege,)  that  is, 
under  the  protection  of  the  law,  by  being 
in  some  frank-pledge  or.  decennary;  (t» 
Jranco  plegio  sive  deemna.)  BracL  fol. 
125  b.    See  Inlaughe, 


INJURY,  [from  Lat.  injuria,  q.  v.] 
Wrong ;  the  privation  or  violation  of  right. 
3  Bl.  Com,  1—3. 

In  ordinary  language,  this  word  has 
efifectually  usurped  the  meaning  of  dam- 
num, (damage,)  from  which  it  is  so  care- 
fully distinguished  in  law,  and  is  constantly 
used  in  cases  whore  no  manner  of  right  is 
concerned  or  invaded. 

INJUSTE.  Lat.  Unjustly.  Questus 
est  nobis  talis,  quod  talis  injuete  et  sine 
judicio  disseysivit  talem  ;  such  a  one  has 
complained  to  us.  that  such  a  one,  unjustly 
and  without  due  process  of  law,  hath  dis- 
seised such  a  one.  Bract,  fol.  205.  A 
word  of  common  occurrence  in  old  writs, 
and  extensively  commented  on  by  Bracton, 
ub.  sup, 

INJUSTUS.  Lat.  [from  in,  priv.  and 
Justus,  just,  lawful.]  Unjust;  wrong. 
I^|«st«ai  esty  Blfti  t«tii  lose  isapecta,  de 
«■«  ftUqaii  fljas  p«rtic«lii  Fr«p««iui  jaAI- 

•nw  ▼«!  resp^adere.  It  is  wrong  to  decide 
or  give  an  answer  upon  any  part  of  a  law 
without  examining  the  whole  of  it.  8  Co^ 
117  b,  Bonham's  case. 


INLAND.  Sax.  [L.  Lat.  inlandum, 
ifUanda ;  Lat  terra  interiorJ]  In  old  Ea« 
glish  law.  The  demesne  land  of  a  manor ; 
that  part  which  lay  next^  or  most  con- 
venient for  the  lord's  mansion  house,  as 
within  the  view  thereof,  and  whifih' there- 
fore he  kept  in  his  own  hands  for  support 
of  his  f^^mily  and  hospitality^  KennetCs 
Gloss*  Cowell,  Distinguished  from  out- 
land  or  utland,  which  was  the  portion  let 
out  to  tenants,  and  sometimes  called  the 
tenancy,  Spelman,  See  DemesnB.  This 
'  word  ia  often  found  in  Domesday. 

INLAND  BILL  OF  EXCHANGE.  In 
mercantile  -law.  A  bill  of  exchange  drawn 
upon  a  person  residing  in  the  same  state  or 
country  with  the  drawer  \*  a  domestic  or 
intra-territorial  bill.  Story  on  Bills,  §  22. 
Distinguished  from  hfor^gn  bill^  (q.  v.) 

INLANDTAL,  Inlantal,  Sax.  The 
same  with  inland,  (q.  y.)     Cowell, 

INLEASED.  [from  Fr.  enlasse,]  In 
old  English  law.  Entangled,  or  ensnared. 
2  Inst.  247.     Cowell.    Blount. 

INLEGIARE.  L.  Lat.  [from  in,  in, 
and  leXf  law.]  In  old  English  law.  To 
restore  to  the  favor  of  the  law  by  satisfying 
its  demands ;  to  make  one's  self  rectus  in 
curia.     Cowell* 
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INLIGABE.  L.  Lat.  In  old  Euro- 
pean law.  To  confederate ;  to  join  in  a 
league,  {in  ligam  coire.)     Spelman. 

INMATE.  A  person  who  lodges  or 
dwells  in  the  same  house  with  another, 
occupying  different  rooms,  but  using  the 
same  door  for  passing  in  and  out  of  the 
house.     Webster.     Jacob. 

In  old  English  law,  this  word  seems  to 
have  been  applied  almost  exclusively  to 
paupers,  or  persons  not  able  to  maintain 
themselves.  Kiich.  45.  And  it  is  still 
constantly  used  in  the  modern  law  of  set- 
tlements. 

INN.  [Lat.  hospitium^  A  house  where 
the  traveller  is  furnished  with  every  thing 
he  has  occasion  for,  while  on  his  way. 
Z  B.  it  Aid.  283. — A  house  for  the  lodg- 
ing and  entertainment  of  travellers.  Web- 
ster, Used  frequently  in  the  sense  of 
tavern^  (q.  v.)  and  held  in  New  York  to  be 
synonymous  with  that  word.  3  HilVs  R. 
160.  See  U.  S,  Digest  and  Supplement, 
Inns  and  Licensed  houses.  To  constitute 
a  house  an  tnn,  in  the  sense  of  the  common 
law,  it  must  be  a  common  inn,  or  diver- 
eorium,  [commune  Jiospitium,^  that  is,  an 
inn  kept  for  travellers  generally/,  and  not 
merely  for  a  short  season  of  the  year,  and 
for  select  persons  who  are  lodgers.  Story 
on  Bailm.  §  475. 

INNAMUM,  Innama.  L.  Lat.  [from 
Sax.  in,  and  naman,  to  take.J  In  old 
English  law.  Things  taken  m,  {intro- 
capta  ;)  animals  taken  in  to  feed  or  pasture. 
Spelman,    See  liamium, 

INNATURALITAS.  L.  Lat.  In  old 
records.     Unnatural  usage.     Cowell. 

INNINGS.  In  old  records.  Lands  re- 
covered from  the  sea,  by  draining  and 
banking.     Cowell, 

INNKEEPER.  One  who  keeps  an  inn, 
or  house  for  the  accommodation  of  travel- 
lers. See  Inn,  The  keeper  of  a  common 
inn  for  the  lodging  and  entertainment  of 
travellers  and  passengers,  their  horses  and 
attendants,  for  a  reasonable  compensation. 
Bac.  Abr,  Inns  and  Innkeepers,  C.  Starj/ 
on  Bailm,  §  475.  One  who  keeps  a  tavern 
or  coffee-house  in  which  lodging  is  pro- 
vided. 2  Steph.  Com.  133.  Sometimes 
called  an  innholder,  and  more  frequently 
tavern-keeper,  (q.  v.) 

INNAVIGABLE.  In  insurance  law. 
Not  navigable.    A  term  applied  to  a  ves- 


sel when,  by  a  peril  of  the  sea,  she  ceases 
to  be  navigable,  by  irremediable  misfortune. 
A  ship  is  relatively  innavigable  when  it 
will  require  almost  as  much  time  and  ex- 
pense to  repair  her  as  to  build  a  new  one. 
1  Em^rigon,  591 — 598.  3  KenVe  Com, 
323,  note. 

INN  AVIG  ABILITY.  In  insurance  law. 
The  condition  of  being  innavigable^  (q.  v.) 
The  foreign  writers  distinguish  innaviga- 
bility  from  shipwreck.  3  Kent's  Com.  323, 
and  note. 

INNOMINATE.  [Lat.  innominatum, 
from  in,  priv.  and  nominatum,  named.]  In 
the  civil  law.  Not  named  or  classed  ;  be- 
longing to  no  specific  class  ;  ranking  under 
a  general  head.  A  term  applied  to  those 
contracts  for  which  no  certain  or  precise 
remedy  was  appointed,  but  a  general  action 
on  the  case  only.  Dig.  2.  1.  4.  7.  2.  Id. 
19.  4  &  5. 

INNONIA.  L.  Lat.  [from  Sax.  innan, 
within.]  In  old  English  law.  A  close  or 
enclosure,  {clausum,  inclausura.)  Spelman, 

INNOTESCIMUS.  L.Lat.  We  make 
known.  A  term  formerly  applied  to  let- 
ters patent,  derived  from  the  emphatic 
word  at  the  conclusion  of  the  Latin  forms. 
It  was  a  species  of  exemplification  of  char- 
ters of  feoffment  or  other  instruments  not 
of  record.     5  (7o.  54  a.  Pagers  case, 

INNS  OF  COURT.  [L.  Lat.  hospitia 
curia.]  The  four  law  societies  of  the 
Middle  Temple,  Inner  Temple,  Lincoln's 
Inn,  and  Gray's  Inn,  which  in  England 
possess  the  exclusive  privilege  of  conferring 
the  degree  of  barrister  at  law,  1  Bl,  Com, 
23.     1  Steph.  Com,  19. 

INNUENDO.  L.  Lat.  [from  innuere, 
to  nod ;  to  make  a  sign ;  to  intimate  or 
signify.]  Signifying;  meaning.  An  em- 
phatic word  in  the  old  Latin  declarations 
in  actions  of  slander  and  libel,  literally 
translated  (*'  meaning,")  in  the  modem 
forms,  and  retained  as  the  name  of  the 
whole  clause  in  which  the  application  of 
the  slanderous  or  libellous  matter  to  the 
plaintiff  is  explained,  or  pointed  out ;  thus, 
"  he  {meaning  the  said  plaintiff,)  is  per- 
jured." 1  Chitt.  PI.  408,  407.  2  Id, 
624,  625.  See  Hob.  2.  Id.  6. 1  Ld.  Raym. 
256.  Said  to  mean  no  more  than  the 
words  •*  id  est,^*  "  scilicet,**  or  "  meaning,** 
or  "  aforesaid,**  as  explanatory  of  a  subject 
matter  sufficiently  expressed  be/ore ;  as 
"such  a  one,  meaning  the  defendant,"  or 
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"  such  a  subject,  meaning  the  subject  in 
question."  De  Grey,  C.  J.,  Cotop,  683. 
It  is  only  explanatory  of  some  matter 
already  expressed ;  it  serves  to  point  out 
where  there  is  precedent  matter,  but  never 
for  a  new  charge ;  it  may  apply  what  is 
already  expressed,  but  cannot  add  to  or 
enlarge,  or  change  the  sense  of  the  pre- 
vious words.     1  Chitt.  PI  407. 

INOFFICIOSUM.  Lat.  [from  m,  priv. 
and  officium,  duty.]  In  the  civil  law. 
Undutiful ;  contrary  to,  or  not  in  accordance 
with  natural  duty,  {non  ex  officio  pietatis.) 
Inst.  2.  18.  pr.  Sometimes  rendered  in- 
officious, 1  Bl,  Com,  448.  Testamentum 
inofficiosum ;  an  undutiful  will ;  so  called 
when  the  testator  disinherited  or  totally 
passed  by  a  child,  without  assigning  a  true 
and  sufficient  reason  ;  and  which  the  child 
so  disinherited  or  passed  over  was  allowed 
to  contest,  (agere  de  inofficioso,)  Inst,  ub, 
sup.  2  £1.  'Com.  502,  503.  Parents 
also  might  complain  of  the  will  of  a  child 
on  the  same  ground.  Inst.  2.  18.  1.  See 
Querela. 

INOPS  CONSILII.  Lat.  Destitute 
of  counsel ;  without,  or  deprived  of  the 
aid  of  counsel.     2  BL  Com.  172. 

INPENY  and  OUTPENY.  In  old 
English  law.  A  customary  payment  of  a 
penny  on  entering  into  and  going  out  of  a 
tenancy,  (pro  exitu  de  tenura,  et  pro  ingres- 
su,)     Spelman. 

INQUJSSTIO.  L.  Lat.  An  inquest, 
or  inquisition.     Spelman, 

INQUEST.  [L.  Lat.  inqumtio,  ingui- 
sitio ;  from  inquireret  to  inquire.]  In 
practice.  A  judicial  inquiry,  or  examina- 
tion ;  an  inquiry  into  any  cause  or  matter, 
civil  or  criminal,  by  a  jury  summoned  for 
the  purpose.  Most  commonly  applied  in 
this  sense,  to  the  inquiry  made  by  a  coro- 
ner's jury.     See  Coroner, 

A  jury.  A  grand  jury  was  formerly 
sometimes  termed  the  great  or  grand  w- 
quest,  and  the  term  is  retained  in  modem 
practice.     See  Chrandjury, 

The  finding  of  a  jury  in  a  civil  case  ex 
parte,  that  is,  where  the  opposite  party 
does  not  appear  at  the  trial.  The  counsel 
who  takes  a  verdict  in  such  a  case  is  said 
to  take  an  inquest, 

INQUEST  OF  OFFICE.  [L.  Lat.  in- 
quisitio  ex  officio."]  In  English  practice. 
An  inquiry  made  by  the  king's  (or  queen's) 
officer,  his  sheriff,  coroner,  or  escheator. 


virtute  officii,  or  by  writ  sent  to  them  for 
that  purpose,  or  by  commissioners  specially 
appointed,  concerning  any  matter  that  en- 
titles the  king  to  the  possession  of  lands  or 
tenements,  goods  or  chattels ;  as  to  inquire 
whether  the  king's  tenant  for  life  died 
seised,  whereby  the  reversion  accrues  to 
the  king ;  whether  A.  who  held  imme- 
diately of  the  crown,  died  without  heir,  in 
which  case  the  lands  belong  to  the  king  by 
escheat ;  whether  B.  be  attainted  of  trea- 
son, whereby  his  estate  is  forfeited  to  the 
crown ;  whether  C,  who  has  purchased 
land,  be  an  alien,  which  is  another  cause 
of  forfeiture,  &c.  3  Bl.Com,  358.  4  Id, 
301.  These  inquests  of  office  were  more 
frequently  in  practice  during  the  continu- 
ance of  the  military  tenures,  than  at  pre- 
sent ;  and  were  devised  by  law  as  an  au- 
thentic means  to  give  the  king  his  right  by 
solemn  matter  of  record.  3  Id,  258.  259. 
4  Stepk.  Com.  40,  41.  Sometimes  simply 
termed  office,  as  in  the  phrase  "office 
found,**  (q.  v.)  As  to  inquests  of  office  in 
American  law,  see  7  Cranch's  E.  603. 

INQUILINUS.  Lat.  [from  incolere,  to 
inhabit.]  In  the  civil  law.  The  hirer  of 
a  house  in  a  city  ;  one  who  lived  in  a  hired 
house  in  a  city ;  a  city  tenant,  as  colonus 
was  a  country  tenant.*"  Heinecc.  Elem. 
Jur.  Civ,  lib.  3,  tit.  25,  §  916,  note.  Bract. 
fol.  42  b.     Calv.  Lex. 

INQUIRY,  Writ  of,  \L,  Lat.  hreve  de 
inquirendoi]  In  practice.  A  judicial  writ 
issued  in  certain  actions  at  law,  where  a 
defendant  has  suffered  judgment  to  pass 
against  him  by  default,  for  the  purpose  of 
ascertaining  and  assessing  the  plaintiff's 
damages,  in  cases  where  they  are  not  as- 
certained nor  ascertainable  by  mere  calcu- 
lation. It  is  directed  to  the  sheriff  of  the 
county  in  which  the  venue  in  the  action  is 
laid,  reciting  the  former  proceedings  and 
the  judgment  thereon  that  the  plaintiff 
ought  to  recover  his  damages  (indefinitely;) 
"  but  because  it  is  unknown  what  damages 
the  plaintiff  has  sustained  by  means  of  the 
premises,"  commanding  the  sheriff,  that  by 
the  oath  of  twelve  good  and  lawful  men  of 
his  county,  he  diligently  inquire  the  same, 
and  return  the  inquisition  which  he  shall 
thereupon  take,  into  court.  3  Bl,  Com. 
398.  3  Steph,  Com.  635.  1  Tidd*8  Pr. 
680,  581.  2  Arckb.  Pr.  38,  39.  Chitt. 
Arch.  Pr.  707.    1  Burr.  Pr.  377, 378. 

In  execution  of  this  writ,  the  sheriff,  by 
his  under  sheriff,  sits  as  judge,  and  tries 
by  a  jury,  subject  to  nearly  the  same  law 
and  conditions  as  apply  to  the  trial  by  jury 
at  nisi  prius,  what  damages  the  plaintiff 
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has  reallj  sustained ;  and  when  their 
verdict  is  given,  which  must  assess  some 
damages,  the  sheriff  returns  the  inquisition, 
upon  which  judgment  is  entered. 

INQUISITIO.  Lat.  In  old  English 
law.  An  inquisition  or  inquest.  Inquisitio 
post  mortem;  an  inquisition  after  death. 
An  inquest  of  office  held,  during  the  con- 
tinuance of  the  military  tenures,  upon  the 
death  of  every  one  of  the  kind's  tenants, 
to  inquire  of  what  lands  he  died  seised, 
who  was  his  heir,  and  of  what  age,  in  order 
to  entitle  the  king  to  his  marriage,  ward- 
ship, relief,  primer  seisin,  or  other  advan- 
tages, as  the  circumstances  of  the  case 
might  turn  out.  3  BL  Com.  258.  Inqui- 
sitio pa  tries;  the  inquisition  of  the  country ; 
the  ordinary  jury,  as  distinguished  from 
the  grand  assise.     Bracts  fol.  15  b. 

INQUISITION.  [Lat.  inquisitio.]  In 
modern  practice.  The  finding  of  a  jury ; 
especially,  the  finding  of  a  jury  under  a 
writ  of  inquiry.     See  Inquiry,  writ  of. 

INROLMENT,  Enrollment.  [L.  Lattr- 
rotulatio.]  In  practice.  The  entry  of  any 
act  or  matter  upon  a  roll,  {in  rotulo,)  In 
English  practice,  the  registering,  recording, 
or  entering  of  any  lawful  act  in  the  rolls  of 
the  Chancery,  or  of  the  Exchequer,  King's 
Bench,  or  Common  Pleas.  Terms  de  la 
ley.  Cowell.  The  entering  or  transcribing 
a  deed  on  a  roll  of  parchment,  according 
to  certain  forms  and  regulations ;  the 
transcribing  a  deed  upon  the  records  of 
one  of  the  courts  at  Westminster,  or  at  a 
court  of  Quarter  Sessions.  HoUhouse. 
This  however  does  not  make  it  a  record,  it 
being  merely  a  private  act  of  the  parties 
concerned.     Id,     See  Record,  Roll. 

The  term  inrollment  is  also  applied  in 
equity  practice  to  the  entry  of  a  decree  on 
record,  at  the  conclusion  of  a  suit  2 
DanklVs  Chan.  Pract.  1220.  The  proper 
orthography  of  this  word  seems  to  be  ^- 
rollment,  (q.  v.) 

INSANE.  [Lat.  insanus,  from  in,  priv. 
and  sanns,  sound,  healthy.!  Unsound  in 
mind ;  of  unsound  mind  ;  deranged,  disor- 
dered or  diseased  in  mind. 

Violently  deranged ;  mad.    See  Insanus. 

INSANITY.  [Lat.  insania,  insanitas, 
from  insanus,  q.  v.J  Unsoundness  of  mind; 
derangement  of  intellect;  madness.  De- 
lusion is  said  to  be  the  true  test  of  insanity. 
Sir  John  Nicholl.,  8  Addams'  R.  79. 
Lunacy  is  properly  a  species  of  insanity, 


although  the  terms  are  frequently  used  as 
synonymous.     See  Lunacy. 

INSANUS.  Lat.  [from  in,  priv.  and 
sanus,  sound.]  Insane  ;  deranged  ;  mad. 
Insanus  [est]  qui,  ahjecta  rations^  omnia 
cum  impetu  et furore facit ;  an  insane  per- 
son is  one  who  having  lost  reason,  doea 
every  thing,  with  violence  and  fury.  4  Co, 
128  a,  Beverley* s  case. 

INSECTATOR.  L.  Lat.  In  old  Eng. 
lish  records.  A  prosecutor,  or  adversary 
at  law.     Kennett's  Par.  Ant.  888.  CmoeU . 

INSENSIBLE.  In  pleading.  Unin- 
telligible ;  without  sense  or  meaning,  from 
the  omission  of  material  words,  <&c.  StepK. 
PI.  377. 

INSETEN A.  Sax.  and  L.  Lat.  In  old 
records.  An  inditch  ;  an  interior  ditch  ; 
one  made  within  another,  for  greater  se- 
curity.    Spelman. 

INSIDIATIO.  Lat.  [from  insidia,  an 
ambush.]  In  old  English  law.  A  lying 
in  wait.  Insidiatio  viarum ;  a  lying  in 
wait  for  one  on  the  highway.  4  Bl.  Com. 
878.  A  species  of  felony  in  which  the 
benefit  of  clergy  was  denied  even  by  the 
common  law.     Id. 

Insidiatores  viarum;  yrajlajers.  CoweU. 

INSILIARIUS.  L.  Lat.  [from  insiUum, 
q.  v.]  In  old  records.  An  evil  counsellor, 
or  ill  adviser.  Flor.  Wigom.  A.  D.  866. 
Spelman.     Cowell, 

INSILIUM.  L.  Lat.  In  old  records. 
Ill  advice,  or  pernicious  counseL  Flor. 
Wigom.  A.  D.  1016.     Spelman.     Cowdl. 

INSIMUL.  Lat.  Together;  joinUy. 
Towns.  PI.  44. 

INSIMUL  COMPUTASSENT,  (or 
COMPUTASSET.)  L.  Lat.  (They  ac- 
counted together  ;  he  accounted  together.) 
In  pleading.  The  emphatic  name  given 
to  one  of  the  common  counts,  (otherwise 
called  a  count  upon  an  account  stated^) 
those  being  the  two  emphatic  words  of  the 
count  when  framed  in  Latin ;  it  setting  forth 
that  the  defendant,  at  a  certain  time  and 
place,  INSIMUL  ooMPUT ASSET  cum  prcrfato 
querente,  de  diversis  denariorum  summis 
eidem  querenti,  per  prafatum  defendentem, 
ante  tempus  illud  debitis  et  insolutis,  &c. 
Towns.  PL  412.  Or,  as  literally  rendered 
in  the  modern  forms,  "  accounted  together 
with  the  said  plaintiff  concerning  divers 
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same  ot  money,  before  that  time  due  and 
unpaid  to  the  said  plaintiff  by  the  said  de- 
fendant;" after  which  it  goes  on  to  say 
that  upon  such  accounting,  the  said  de- 
fendant was  found  to  be  in  arrear  to  the 
said  plaintiff  in  a  certain  sum  named ;  and 
being  so  found  in  arrear,  the  said  defend- 
ant, in  consideration  thereof,  afterwards 
undertook  and  promised  to  pay  the  said 
sum  of  money  to  the  said  plaintiff,  <&c. 

INSIMUL  TENUIT.  L.  Lat.  In  old 
English  practice.  The  name  of  a  species 
of  Uie  writ  of  formedon  in  the  descender. 
F.  JV.  B.  2 16. 

INSINUARE.  In  the  civil  law.  To 
put  into;  to  deposit  a  writing  in  court, 
atewering  nearly  to  the  modem  expression 
*'  to  file."  8i  non  mandatum  actis  insinu- 
atttm  est ;  if  the  power  or  authority  be  not 
deposited  among  the  records  of  the  court. 
ImU  4.  U.S. 

To  declare  or  acknowledge  before  a  ju- 
dicial officer;  to  give  an  act  an  official 
form,  {publican,  et  apud  acta  coram  judice 
tefiari,)     Calv,  Lex. 

To  niake  known ;  to  give  information.  Id. 

INSINUATIO.  L,Lat.  In  old  English 
law.  Information  or  suggestion.  £x  in- 
siuuatione;  on  the  information.  Eeg.Jud. 
25,  50. 

INSINUATION  OF  A  WILL.  In 
the  civil  law.  The  first  production  of  a 
will,  or  the  leaving  it  with  the  registrar,  in 
order  to  its  probate.  CowelL  Blount 
See  Insinuare. 

INSOLIDE.  L.  Lat.  Solidly;  with- 
out any  separation  of  possession  or  owner- 
ship. A  term  used  by  Bracton  to  express 
that  impossible  or  impracticable  kind  of 
possession  where  two  persons  hold  a  thing 
at  the  same  time  exclusively,  [Duo  non 
possuni]  simul  et  insolidh  unicam  rem  poe- 
sidere,  non  magis  quam  unus  stare  ubi  alius 
Stat,  et  unus  seders  ubi  alius  sedet;  two  can- 
not possess  one  thing  at  the  same  time  and 
solidly,  [or  to  the  same  extent],  no  more 
than  one  man  can  stand  where  another 
stands,  or  one  man  sit  where  another  sits. 
Bract.  foL  45. 

INSOLVENCY,  [from  Lat.  tn,  priv. 
and  solvere,  to  pay  .J  Inability  to  pay; 
want  of  solvency  ;  the  state  of  an  insolvent; 
the  state  of  a  person  who  is  unable,  from 
want  of  means,  to  pay  his  debts.  Strictly, 
the  state  of  a  person,  not  engaged  in  trade, 
who  is  unable  to  pay  his  debts.    This  is 


the  sense  of  the  word  in  English  law,  as 
distinguished  from  bankruptcy;  but  the 
distinction  does  not  seem  to  be  recognised 
in  the  United  States.  2  Steph.  Com.  213. 
Brands,  See  Bankruptcy,  Solvency,  In- 
solvent. 

INSOLVENT,  [from  Lat.  in,  priv.  and 
solvens,  paying,  from  solvere,  to  pay.]  One 
who  cannot  or  does  not  pay ;  one  who  is 
unable  to  pay  his  debts ;  one  who  is  not 
solvent ;  one  who  has  not  means  or  pro- 
perty sufficient  to  pay  his  debts. — One  who 
is  unable  to  pay  all  his  debts  from  his  own 
means,  or  whose  debts  cannot  be  collected 
out  of  his  means  by.  legal  process.*  Cowen, 
J.  4  mirs  (N.  Y.)  B.  650,  652.— One 
who  is  under  a  present  inabihty  to  pay  his 
debts  in  the  ordinary  course  of  trade.  I 
M.  dt  S.  338.     3  Bowl,  dt  Byl.21S. 

Strictly,  a  person  not  engaged  in  trade, 
who  is  unable  to  pay  his  debts.  See  Bank- 
rupt. 

INSPECTION.  In  practice.  The  ex- 
amination of  writings  not  under  seal,  and 
books,  in  the  possession  of  a  party,  which 
the  opposite  party  may  have,  on  obtaining 
a  rule  of  court  or  a  judge's  order  for  the 
purpose.  1  Tidd's  Pract.  589 — 596.  It 
is  analogous  to  the  oyer  of  deeds  or  writings 
under  seal. 

INSPECTION,  Trial  by.  A  mode  of 
trial  formerly  in  use  in  England,  by  which 
the  judges  of  a  court  decided  a  point  in 
dispute,  upon  the  testimony  of  their  own 
sense,  without  the  intervention  of  a  jury. 
This  took  place  in  cases  where  the  fact 
upon  which  issue  was  taken  must,  from  its 
nature,  be  evident  to  the  court  from  ocular 
demonstration,  or  other  irrefragable  proof  j 
and  was  adopted  for  the  greater  expedition 
of  a  cause.  3  Bl.  Com.  331.  In  this 
way,  questions  whether  a  party  were  an 
infant  or  not,  or  whether  idiot  or  not, 
whether  an  injury  were  maihem  or  no 
maihem,  and  the  like,  might  be  determined, 
the  judges  deciding  by  inspection  and  ex- 
amination of  the  party.  Id.  332.  333. 
But  this  has  long  been  out  of  use.  3 
Steph.  Com.  582,  note  («). 

INSPEXIMUS.  Lat.  In  old  English 
law.  We  have  inspected.  An  exemplifi- 
cation of  letters  patent,  so  called  from  the 
emphatic  word  of  the  old  forms.  5  Co. 
63  b.  Pagers  case. 

INSTANCE.  [Lat.  instantia,  from  tn- 
stare,  to  press  or  urge.]  In  pleading  and 
practice.    Solicitation,  properly  of  an  ear* 
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nest  or  urgent  kind.  An  act  is  often  said 
to  be  done  at  a  party's  "special  instance 
and  request." 

In  the  English  courts,  causes  of  instance 
are  those  iivhich  proceed  at  the  solicitation 
of  some  party.     Halifax  Anal,  b.  3,  c.  11. 

INSTANCE  COURT.  The  ordinary 
court  of  Admiralty,  as  distinguished  from 
the  prize  court,  \rhich  is  held  in  times  of 
i9B,r.  1  Kent's  Com.  352.  These  are 
sometimes  treated  in  the  English  books  as 
perfectly  distinct  tribunals.  2  Ckitt,  Gen. 
Pr,  508.  But  they  appear  rather  to  be 
different  branches  of  jurisdiction  of  the 
same  court.  1  Kenfs  Com.  354,  356.  In 
the  United  States,  the  equal  jurisdiction  of 
the  admiralty  as  an  instance  and  as  a  prize 
court  is  now  definitely  settled.    Id.  ihid. 

INSTANS.  L.  Lat.  An  instant.  In- 
stans  est  finis  unius  temporis  et  principium 
alterius ;  an  instant  is  the  end  of  one 
period  of  time,  and  the  beginning  of  an- 
other.    Co.  Litt.  185.     See  Instant. 

INSTANT.  [Lat.  instans.']  An  indivi- 
sible point  of  time.*"  Defined  by  the  old 
logicians  to  be  Unum  indivisibile  in  tem- 
pore quod  non  est  tempus,  nee  pars  temporis, 
ad  quod  tamen  partes  temporis  copulantur  ; 
one  indivisible  thing  in  time,  which  is  not 
time,  nor  a  part  of  time,  to  [or  by]  which 
however,  the  parts  of  time  are  conjoined. 
Cowell.  See  Plowd.  110.  According  to 
Lord  Coke,  in  consideration  of  law,  there  is  a 
priority  of  time  in  an  instant.  Co.  Lilt.  185  b. 

INSTANTER.  Lat.  Instantly ;  forth- 
with ;  without  any  delay,  or  the  allowance 
of  any  time.  4  Bl.  Com.  396.  This  term, 
however,  as  generally  used,  does  not  im- 
port an  absolutely  instantaneous  succession, 
but  only  that  which  is  comparatively  so. 
Thus,  in  practice,  instanter  is  frequently 
said  to  mean  "  within  twenty-four  hours," 
and  it  is  sometimes  so  defined  by  express 
rule  of  court.  1  Tidd*s  Pr.  567,  note. 
3  Chitt  Gen.  Pr.  112.  See  Instant,  Forth- 
teitk,  Fraction. 

INSTAR.  Lat.  Likeness;  the  like- 
ness, size  or  equivalent  of  a  thing.  Instar 
dentiiim ;  like  teeth.  2  Bl.  Com.  295. 
Instar  omnium  ;  equivalent  or  tantamount 
to  all.     Id.  146.     3  Id.  231. 

INSTAURUM.  L.  Lat.  In  old  En- 
glish deeds.  A  stock  or  store  of  cattle, 
and  other  things ;  the  whole  stock  upon  a 
farm,  including  cattle,  wagons,  ploughs, 
and  all  other  implements  of  husbandry. 


1  Mon.  Ang.  548  b.  Fleta,  lib.  2,  c.  72. 
§  7.  Terra  instaurata  ;  land  ready  stocked, 
or  furnished  with  all  things  necessary  to 
carry  on  the  use  or  occupation  of  a  farm. 
Magna  Charta.     Cowell. 

INSTITOR.  Lat.  [from  instare,  to 
press  or  urge,  to  attend  diligently.]  In 
the  civil  law.  A  person  put  m  charge  of 
a  shop  with  authority  to  buy  and  sell,  (qui 
tabemce  ad  emendum  vendendumque  pns- 
ponitur.)  Heinecc.  Elem.  Jur.  Civ.  lib.  4, 
tit.  7,  §  1209."*  Story  on  Agency,  §  8. 

A  person  to  whom  the  transaction  of  any 
particular  business  was  committed.  Qui 
negotiationibus  praponuntur  institores  vo- 
cantur.     Inst.  4.  7.  2. 

INSTITORIA  ACTIO.  Lat  In  the 
civil  law.  The  name  of  an  action  given  to 
those  who  had  contracted  with  an  institor, 
(q.  V.)  to  compel  the  principal  to  perform- 
ance. Inst.  4.  7.  2.  Dig.  14.  3.  1. 
Heinecc.  EUm.  Jur.  Civ.  lib.  4,  tit.  7, 
§  1211.     Story  on  Agency,  §  426. 

INSTITUERE.  Lat.  In  old  English 
law.  To  establish,  enact  or  ordain.  Hoc 
sunt  instituta  qutB  Edgarus  rex  consilio 
sapientum  suorum  instituit ;  these  are  the 
institutions  which  king  Edgar,  with  the 
advice  of  his  wise  men,  enacted.  1  Bl. 
Com.  148.  Hcec  suntjudida  qua  sapientes, 
consilio  regis  Ethelstani,  instituerunt ;  these 
are  the  judgments  which  the  wise  men,  with 
the  advice  of  king  Athelstan,  ordained. 
Id.  ihid. 

In  the  civil  law.  To  prepare,  provide  or 
furnish.     Calv.  Lex. 

To  designate  or  appoint,  as  an  heir.  Id. 
See  Hceres  instiiutus. 

To  appoint,  or  put  in  one's  place,  as  an 
attorney.     Id. 

To  move  or  commence,  as  an  action.  Id. 

In  feudal  law.  To  invest,  or  give  pos- 
session.   Id. 

INSTITUTES  OF  JUSTINIAN.  [Lat. 
Institutiones.]  Elements  of  the  Roman 
Irtw,  in  four  books,  compiled  by  Tribonian, 
Theophilus  and  Dorotheus,  by  the  order, 
and  under  the  direction  of  the  emperor 
Justinian,  and  published  on  the  2 1st  day  of 
November,  A.  D.  833 ;  being  one  of  the 
principal  component  parts  or  general  divi- 
sions of  the  Corpus  Juris  Civilis.  Prooem, 
de  confirm.  Inst.  3.  4.  &c.  1  Mackeld. 
Civ.  Law,  56,  §  67.  1  Bl.  Com.  81. 
1  Kent's  Com,  538.  They  were  composed, 
as  Justinian  himself  explains,  in  the  prom- 
mium  or  introduction,  for  the  benefit  of 
students  of  the  law,  to  whom  in  fact  they 
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are  formally  addressed^  (cupida  legum 
juveniuti — ui  liceat  prima  legum  cuTwhula 
discere,  &g.)  in  order  to  facilitate  their 
studies,  which  before  had  been  embarrassed 
by  many  difficulties  and  delays.  Procsm. 
§  3.  According  to  Justinian's  own  ac- 
count, they  were  compiled  from  all  the 
older  elementary  works  of  a  similar  cha- 
racter, {ex  omnibus  aniiquorum  inetituHoni- 
bus,)  but  principally  from  what  he  calls 
the  commentaries  of  Caius  or  Gaius,  (prcR- 
cipue  ex  commentariis  Caii  nostri,)  embra- 
cmg  both  his  Institutes  and  Bes  Quoti- 
diana,  (tarn  institutionum,  quam  rerum 
quotidianarum  ;)  and  also  from  many  other 
commentaries,  (aliisque  multis  commenta- 
riis.) Id.  §  6.  Since  the  discovery,  in 
1816,  of  a  copy  of  the  Institutes  of  Gains, 
it  has  appeared  that  the  Institutes  of  Jus- 
tinian are  little  more  than  a  new  edition  of 
that  work,  omitting  what  had  become 
obsolete,  and  including  the  new  constitu* 
tions  of  Justinian  as  far  as  they  had  then 
been  issued.  1  Mackeld,  Civ.  Law,  56, 
§  67.     1  Kenfj  Com.  538,  and  note. 

The  division  of  the  Institutes  into  four 
books  was  by  Justinian's  own  order,  so  as 
to  embrace  the  first  elements  of  the  whole 
science  of  the  law  ;  (in  quatuor  libros  eas- 
dem  instiiutiones  partiri  jussimus,  ut  sint 
toiius  legitimes  seventies  prima  elementa,) 
Procsm.  §  4.  Each  book  is  again  divided 
into  titles,  and  each  title,  after  a  sliort  prin- 
cipium,  or  introduction,  into  paragraphs  or 
sections.  The  most  common  and  simple 
mode  of  citation  is  by  giving  the  numbers 
of  the  book,  title  and  section,  thus :  Inst, 
4.  7.  2  ;  meaning  book  4,  title  7,  section  2  : 
or,  where  the  principium  is  referred  to, 
Inst.  4.  7.  pr.  Another  method  is  by 
naming  the  section  first,  and  using  the 
letter  J.  instead  of  Inst,  thus :  §  2,  J.  4.  7. 
The  ancient  mode  of  citation  was  by  giving 
the  heading  of  the  title,  and  the  mitial 
words  of  the  paragraph,  thus:  §  fnitris 
vero,  J.  de  nuptiis,  which  answers  to  the 
modern  Inst.  1.  10.  3. 

INSTITUTES,  (or  INSTITUTIONS) 
OF  QAIUS,  [Lat.  Gaii  Institutiones.] 
An  elementary  work  of  the  Roman  jurist 
Gaius  ;  important  as  having  formea  the 
foundation  of  the  Institutes  of  Justinian, 
(q.  v.)  These  Institutes  were  discovered 
by  Niebuhr  in  181ft,  in  a  codex  rescriptus 
of  the  library  of  the  cathedral  chapter  at 
Verona,  and  were  first  published  at  Berlin 
in  1820.  Two  editions  have  appeared 
since.     1  Mackeld.  Civ.  Law,  35. 


INSTITUTIO.      In 
Institution  (of  a  clerk.) 


old  English  law. 

Called  by  Bracton 

79 


a  kind  of  spiriioal  marriage.    Braet.  fol. 
242.     See  Institution. 

INSTITUTION.  [Lat,  institutio,  from 
tnstituere,  to  place  in,  to  establish  or  or- 
dain.] In  English  ecclesiastical  law.  A 
kind  of  investiture  of  the  spiritual  part  of  a 
benefice,  by  which  the  cure  or  care  of  the 
souls  of  the  parish  is  committed  to  the 
clerk.  1  Bl,  Com.  390.  It  was  anciently 
done  by  the  bishop  saying  to  the  clerk 
who  was  presented,  Instituo  te  rectorem 
talis  ecelesi<8,  cum  cura  animarum,  et  acdpe 
curam  tuam  et  meam  ;  I  institute  or  ordain 
thee  rector  of  such  a  church,  with  cure  of 
soulsy  and  take  thy  cure  (or  charge)  and 
mine.     Cowell. 

INSTITUTIONES.  Lat.  [from  insH- 
tuere,  to  instruct,  or  educate.]  Works 
containing  the  elements  of  any  science; 
institutions,  or  institutes.  One  of  Justinian's 
principal  law  collections,  and  a  similar 
work  of  the  Roman  jurist  Gaius,  are  so 
entitled.     See  Institutes. 

INSTRUMENT.  [Lat.  instrumentum, 
from  instruere,  to  provide  or  furnish.]  A 
mean  or  help  to  do  a  thing ;  a  writing,  as 
the  means  of  giving  formal  expression  or 
effect  to  some  act ;  a  writing  expressive  of 
some  act,  contract,  process  or  proceeding, 
as  a  deed,  writ,  &c. 

Instruments  of  evidence  are  the  media 
through  which  the  evidence  of  facts,  either 
disputed  or  required  to  be  proved,  is  con- 
veyed to  the  mind  of  a  judicial  tribunal ; 
and  they  comprise  persons  as  well  as 
writings.     Best  on  Evid.  139,  §  113. 

INSUFFICIENCY.  In  equity  pleading. 
That  quality  of  an  answer  when  it  does  not 
fully  and  specifically  reply  to  the  specific 
charges  in  the  bill,  or  where  there  is  some 
material  allegation,  charge  or  interrogatory 
contained  in  the  bill,  which  has  not  been 
fully  answered.  Mit/ord's  Ch.  PL  (Moul- 
ton  s  ed.  1849,)  37G,  and  note. 

INSULA.  Lat.  An  island.  Inst. 
2.  1.  22.     Bract,  fol.  9. 

In  the  Roman  law.  A  house  in  a  city 
not  adjoining  others,  but  having  a  vacant 
space  all  around  it.  Calv.  Lex.  An  insu- 
lated house. 

A  house  of  any  kind,  especially  one 
occupied  by  different  families.  Id.  AdaviCs 
Rom.  Ant.  57. 


INSULTUS.      Lat.    [from  insilire,  to 
assault.]    In  old  English  law.    An  assault. 
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Insultum  fedi    et  verberavit ;    made  an 
assault  and  beat.    Beg.  Orig,  92. 

INSUPER.  Lat.  Moreover;  over  and 
above. 

An  old  exchequer  term,  applied  to  a 
charge  made  upon  a  person  in  his  account. 
BUmnU 

INSURANCE,  Assurance.  [L.  Lat. 
assecuratio.']  A  contract  whereby,  for  a 
stipulated  consideration,  one  party  under- 
takes to  indemnify  the  other  against  cer- 
tain risks.  1  Phillips  on  Ins.  1.  The 
party  undertaking  to  make  the  indemnity 
IS  called  the  insurer,  (and  sometimes  the 
underwriter  ;)  the  party  to  be  indemnified, 
the  insured  or  assured  ;  the  agreed  con- 
sideration, a. premium;  and  the  instrument 
containing  the  contract,  a  polio/.*  Id. 
ibid.  See  Assurance,  Fire  Insurance^ 
Life  Insurance,  Marine  Insurance,  Policy, 
Premium. 

INSURANCE  BROKER.  A  broker 
through  whose  agency  insurances  are  effec- 
ted.    3  Kent's  Com.  260.     See  Broker. 

INTAKERS.  In  old  English  law.  A 
kind  of  thieves  inhabiting  Redesdale,  on  the 
extreme  northern  border  of  England;  so 
called  because  they  took  in  or  received  such 
booties  of  cattle  and  other  things  as  their 
accomplices,  who  were  called  outparters, 
brought  in  to  them  from  the  borders  of 
Scotland.  Stat.  9  Ren.  V.  c.  8.  JSpel- 
man,     CowelL    See  Outparters. 

INTEGER.  Lat.  Entire  and  whole ; 
fresh ;  new ;  untouched*  as  a  thing  origi- 
nally or  at  first  was.  Bes  integra  ;  a  new 
matter  or  question,  one  untouched  by 
dictum  or  decision.  2  Kent's  Com.  1 77.  In 
integrum  restituere ;  to  restore  a  thing  to 
its  original  state.  Calv.  Lex.  See  Be- 
stitutio. 

INTELLECTUS.  Lat.  [from  intelligere, 
to  understand.]  In  old  English  law. 
Meaning;  sense;  signification.  Bract, 
fol.  34. 

INTENDERE.  Lat.  In  the  civil  law. 
To  claim  at  law,  or  in  an  action.  Si 
lactor,^  cum  ei  decern  aurei  dehereniur, 
quingue  stbi  dari  oportere,  intenderit ;  if  a 
plaintiff,  where  ten  aurei  were  due  him, 
should  claim  that  five  only  ought  to  be 
paid  him.     Inst  4.  6.  34,  35. 

In  old  English  law.  To  apply  one's 
self;  to  attend  diligently,  as  to  the  duties 
of  an  office.     Quod  talem  eligi  faciat  qui 


melius  et  sciat,  et  velit,  et  possit  officio  ilU 
intendere ;  that  he  cause  to  be  chosen  such 
a  person  as  best  knows  how,  and  is  willing 
and  able  to  discharge  that  office.  1  Bl. 
Com.  347. 

INTENDMENT.  [L.  Fr.  entendment ; 
L.  Lat.  intellectus,'\  Understanding ;  judg- 
ment; intention. 

INTENDMENT  OF  LAW.  [L.  Lat. 
intellectus  legis,]  The  understanding  or 
intelligence  of  the  law.  Co.  Litt.  78  b. 
The  judgment,  intention,  or  true  meaning 
of  the  law.  Cowell.  Blount.  Regularly, 
judges  ought  to  adjudge  according  to  the 
common  intendment  of  kw.   Co.  Litt.  78  b. 

INTENTARE.  L.  Lat.  To  prosecute. 
Utraque  \actio'\  simul  poterit  intentari; 
both  actions  may  be  prosecuted  at  the 
same  time.    Bract,  fol.  112  b. 

INTENTIO.  Lat.  [from  intendere,  to 
intend  or  design.]  Intention ;  design ; 
meaning  or  purpose.  latcBii*  emem  Mitia. 
A  blind,  or  obscure  meaning  is  bad,  or 
ineffectual.  2  Bulstr.  179.  Said  of  a 
testator's  intention.     Id.  ibid. 

lBi«ati«  isserTire  debet  levibvs,  ■•s 
legee  iateBtUni.  The  intention  [of  a 
party]  ought  to  be  subservient  to  [or  in 
accordance  withl^the  laws,  not  the  laws  to 
the  intention.     Co.  Litt.  314  a,  b. 

lateatl*  meii  imp^ait  mmmmat  •peri  me*. 

My  intention  gives  name  to  my  act.    Jffob. 
123.    See  Affiectio. 

INTENTIO.  Lat.  [from  intendere,  to 
pursue  or  claim.]  In  the  civil  law.  The 
formula  by  which  the  plaintiff  {actor)  pre- 
ferred his  suit  or  maae  his  claim  against 
the  defendant  before  the  praetor.  Si  minus 
intentione  sud  complexus  fuerit  actor  quam 
ad  eum  pertineat ;  if  the  plaintiff  should 
embrace  in  his  demand  less  than  what 
actually  belongs  to  him.    Inst.  4.  6.  34. 

In  old  English  practice.  The  plaintiff's 
or  demandant's  count,  or  declaration  in 
real  actions.  Cum  partes  in  judicio  com* 
paruerint,  proponat  mulier  per  se,  vel  per 
attomatum  suum,  intentionem  suam,  in 
kunc  modum,  itc. ;  when  the  parties  have 
appeared  in  court,  the  woman  [demanding 
dower]  shall  offer,  by  herself  or  by  attor- 
ney her  count,  in  this  manner:  "This 
shows  to  you  B.,  {hoc  vobis  ostendit  B.,) 
who  was  the  wife  of  C,  that  A.  unjustly 
deforces  her  of  the  third  part  of  so  much 
land,  with  the  appurtenances,  in  such  a 
town ;  and  unjustly  so,  because  the  afore- 
said C.  formerly  her  husband,  endowed 
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her  thereof  at  the  church  door,  when  he 
espoused  her,  and  who  was  able  to  endow 
her  thereof;  and  if  he  will  acknowledge 
this,  it  will  be  agreeable  to  her ;  if  not,  she 
hath  sufficient  proof  thereof,  or  thereupon 
will  produce  a  sufficient  suit,  {inde  pro- 
ducat  seciam  suffidentem.)**  Bract  fol. 
296  b.  297. 

INTER.    Lat.    Between;  among. 

INTER  ALIA.  Lat.  Among  other 
things.  A  term  anciently  used  in  pleading, 
especially  in  reciting  statutes,  where  the 
whole  statute  was  not  set  forth  at  length. 
Inter  alia  enactatum  fuit ;  among  other 
things  it  was  enacted.  See  the  observa- 
tions of  Montague,  C.  J.  in  Dive  v,  Maning- 
ham,  PUnod.  65. 

INTER  ALIOS.  Lat.  Between  other 
parties.  Inter  alios  res  geatas  aliis  non 
posse  prcejudicium  facers  scepe  constitutum 
est.  That  things  done  between  others 
cannot  prejudice  third  parties  has  often 
been  determined.  Cod,  7.  60.  1,  2.  See 
Bes  inter  alios. 

INTER  APICES  JURIS.  L.  Lat. 
Among  the  niceties,  or  subtleties  of  the 
law ;  among  the  extreme  doctrines  of  the 
law.     Story,  J.,  1  Gallison's  R.  192,  200. 

INTER  CJETEROS.  Lat.  Among 
others  ;  in  a  general  clause  ;  not  by  name 
(nominatim.)  A  term  applied  in  the  civil 
law  to  clauses  of  disinheritance  in  a  will. 
Inst.  2.  13.  1.     Id.  2.  13.  3. 

INTER  CANEM  ET  LUPUM.  Lat. 
Between  dog  and  wolf.  A  term  anciently 
used  to  signify  twilight,  from  the  uncertain 
nature  of  the  light,  which  rendered  it  diffi- 
cult to  distinguish  one  animal  from  another, 
(cum  lupus  a  cane  non  Jit  cognoscihUis.) 
Spelman,  voc.  Canis.     Cowell. 

INTER  PARTES.  L.  Lat.  Between 
parts  or  parties.  In  case  of  an  indenture, 
the  deed  is  always  formally  described  as 
made  inter  partes  ;  that  is,  as  made  be- 
tween such  an  one,  of  the  one  part,  and 
such  another,  of  the  other  part  1  Steph. 
Com.  449. 

INTER  SESE.  Lat.  Between  or  among 
themselves.     Story  on  Partn,  §  405. 

INTER  VIVOS.  Lat.  Between  living 
persons.  Ordinary  gifts  (donationes)  are 
so  called  to  distinguish  them  from  such  as 
are  made  in  contemplation  of  death,  {mortis 


causd.)  A  term  of  the  civil  law,  introduced 
into  the  English  law  at  an  early  period. 
Inst.  2.  7.  2.  Bract,  fol.  11.  2  £^mt's 
Com.  488. 

INTERCHANGEABLY.  [L.  Lat.  a^ 
tematim.']  In  the  way,  mode  or  form  of 
exchange  or  interchange.  A  term  con- 
stantly used  in  the  concluding  clause  of 
indentures,  (In  witness  whereof  the  said 
parties  have  hereunto  interchangeably  set 
their  hands  and  seals ;)  and  properly  im- 
porting not  only  an  execution  by  all  the 
parties,  but  an  actual  interchange  of  signa- 
tures and  seals,  such  as  takes  place  in  the  case 
of  instruments  executed  in  duplicate,  or  in 
part  and  counterpart,  where  the  signature 
and  seal  of  each  party  are  affixed  to  the 
part  given  to  the  other.  It  is  used,  how- 
ever, every  day  in  deeds  signed  by  the 
grantor  only,  but  will  not  be  held  to  import 
a  signature  by  the  grantee.  7  Penn.  St. 
(Barr's)  B.  329. 

INTERCHARAXARE.  L.  Lat.  In 
old  European  law.  To  interline.  Sjpel- 
man. 

INTERCOMMON.  To  enjoy  a  common 
mutually  or  promiscuously  with  the  inha- 
bitants or  tenants  of  a  contiguous  town- 
ship, vill,  or  manor.  2  BL  Com.  33. 
1  Crabb's  Real  Prop.  271,  §  290. 

INTERCOMMONING.  A  mutual  pri- 
vilege existing  between  the  inhabitants  or 
tenants  of  two  or  more  adjoining  town- 
ships, or  manors,  of  pasturing  their  cattle 
in  the  lands  or  commons  of  each  other.* 
Termes  de  la  ley.  Cowell.  It  is  the  same 
with  common  becat^e  of  vicinage,  (q.  v.) 

INTERCOURSE.  [Lat.  intercursus, 
from  inter,  between,  ana  currere,  to  run.] 
Communication ;  literally,  a  running  or 
passing  between  persons  or  places;  com- 
merce. See  the  late  Passenger  cases,  7 
Howard's  R.  283—673. 

INTERDICT.  [Lat.  inierdictum,  from 
interdicere,  to  prohibit,  or  inter  (duos)  di- 
cere,  to  pronounce  between  two.]  In  the 
civil  law.  A  decree  of  the  prator,  or  form 
of  words  by  which  he  commanded  some- 
thing to  be  done,  or  prohibited  it  from  be- 
ing done  ;  {formes  atque  conceptiones  ver- 
borum,  quibus  prcstor  aui  jubebat  aliguid, 
aut  fieri  prohibebat ;)  and  which  was 
chiefly  used  where  a  contention  arose  be- 
tween parties  concerning  possession,  or 
quasi  possession.  Inst.  4.  15.  pr.  Gaius, 
4.   139.     They  were  of  three  kinds,  pro- 
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hibitory,  (prohibitoria  ;)  restoratory,  {restt- 
tuiorta ;)  and  exbibitory,  {exhibitoria.) 
Inst.  4.  15.  1.  The  first  resembled  the 
modern  writ  of  injunction,  (8  BL  Com.  442;) 
and  it  was  supposed,  even  in  Justinian's 
time,  that  these  alone,  from  their  etymology 
(interdicere,  to  prohibit,)  ought  to  be 
called  interdicts,  and  that  those  of  the 
restoratory  and  exhibitory  kind  should 
properly  be  called  decrees  ;  but  the  prac- 
tice was  otherwise,  and  to  reconcile  it  with 
the  etymology,  a  new  derivation  was  sug- 
gested in  the  Institutes,  viz:  that  these 
n>rms  were  called  interdicta,  quia  inter 
duos  dicuntur ;  (because  they  were  pro- 
nounced  between  two  contending  parties.) 
Jnst.  4.  15.  1. 

An  interdict  was  distinguished  from  an 
action  {actio,)  properly  so  called,  by  the 
circumstance  that  the  praetor  himself  de- 
cided in  the  first  instance  {principaliter,) 
on  the  application  of  the  plaintiff,  without 
previously  appointing  r  judex,  by  issuing  a 
decree  commanding  what  should  be  done, 
or  left  undone.  Gaius,  4.  139.  It  might 
be  adopted  as  a  remedy  in  various  cases 
where  a  regular  action  could  not  be  main- 
tained, and  hence  interdicts  were  at  one 
time  more  extensively  used  by  the  prsetor 
than  the  actiones  themselves ;  afterwards, 
however,  they  fell  into  disuse,  and  in  the 
time  of  Justinian  were  generally  dispensed 
with.  1  Mackeld.  Civ.  Law,  211,  §209. 
Inst.  4.  16.  8. 

INTERDICT,  Interdiction.  [Lat.  inter- 
dictio ;  from  interdicere,  to  forbid.]  In 
canon  law.  An  ecclesiastical  censure,  pro- 
hibiUng  the  administration  of  divine  ordi- 
nances, or  the  performance  of  religious 
services.  Termes  de  la  ley,  CowelL  Stat. 
22  Hen.  VIII.  c.  12. 

INTERDICTUM.  Lat.  In  the  civil 
law.     An  interdict.     See  Interdict. 

INTERDICTUM  SALVIANUM.  Lat 
In  the  civil  law.  The  Salvian  interdict. 
A  process  which  lay  for  the  owner  of  a 
farm  to  obtain  possession  of  the  goods  of 
his  tenant  who  had  pledged  them  to  him 
for  the  rent  of  the  land.    Inst.  4.  15.  3. 

INTERESSE.  Lat.  In  old  English  law. 
The  interest  of  money,  as  dLstinguished  from 
the  principal,  (sors.)  Super  trecentis  marcis 
de  sorte,  et  centum  marcis  de  interesse ;  for 
three  hundred  marks  of  principal,  and  one 
hundred  marks  of  interest  40  JETen.  IIL 
2  Prynne  Collect.  360.     Cowell. 

An  interest  in  lands.  Bract,  fol.  18  b. 
According  to  Lord  Coke,  this  word,  ex  vi 


termini,  in  legal  understanding  extends  to 
estates,  rights  and  titles  that  a  man  has  of, 
in,  to,  or  out  of  lands,  for  he  is  truly  said 
to  have  an  interest  in  them ;  and  by  the 
grant  of  totum  interesse  suum,  [all  his  in- 
terest] in  such  lands,  as  well  reversions  as 
possessions  in  fee  simple  shall  pass.  Cou 
Litt  345  b. 

An  interest  in  a  term  for  years.  See 
Interesse  termini. 

INTERESSE  TERMINI.  L.Lat  An 
interest  in  a  terra,  (literally,  an  interest  of 
a  term ;)  a  right  to  the  possession  of  a 
term  at  a  future  time,  as  distinguished 
from  a  term  in  possession  ;  *  a  future  term. 
Co.  Litt.  345  b.  An  expression  used  to 
denote  the  particular  interest  of  a  lessee 
for  a  term  of  years,  before  actual  entry  on 
the  land  demised.  Id.  270  a.  The  bare 
lease  does  not  vest  any  estate  in  the  lessee, 
but  only  gives  him  a  right  of  entry,  which 
is  called  his  interest  in  the  term,  or  interesse 
termini.  When  he  has  actually  entered, 
and  not  before,  the  estate  is  completely 
vested  in  him.  2  Bl.  Com.  144,  314.  1 
Steph.  Com.  268.  476.  An  interesse  ter- 
mini is  a  right  or  interest  only,  and  not  an 
estate.  4  KenVs  Com.  97,  and  note.  It 
is,  however,  so  far  in  the  nature  of  an  es- 
tate, that  even  before  entry  the  lessee  may 
grant  it  over  to  another.  1  Steph.  Com. 
268.  Burton's  Real  Prop.  18,  pi.  61. 
Shep.  Touch.  242.  2  CrabVs  Real  Prop. 
227,  §  1269.  And  see,  as  to  the  rule  in 
American  law,  1  Milliard's  Real  Prop.  200. 

INTEREST.  [L.  Lat.  interesse.]  The 
most  general  term  that  can  be  employed 
to  denote  a  property  in  lands  or  chattels. 
In  its  application  to  lands  or  things  real, 
it  LB  frequently  used  in  connexion  with  the 
terms  estate,  right  and  title,  and  according 
to  Lord  Coke,  it  properly  includes  them 
all.  Co.  Litt.  345  b.  See  Interesse.  It 
is  made  the  synonyme  sometimes  of  estate, 
and  sometimes  of  right,  though  with  less 
accuracy  as  to  the  former  term  ;  for  though 
every  estate  is  an  interest,  every  interest 
is  not  an  estate,  as  in  the  case  of  an  in- 
teresse termini,  (q.  v.)  Estate,  however,  is 
the  term  most  commonly  used  in  dispo- 
sitions of  property,  as  wills,  &c.,  being  re- 
garded as  the  most  comprehensive  word 
of  conveyance.     See  Estate, 

INTEREST.  Concern,  share;  advan- 
tage, benefit  or  profit;  participation  in 
benefit.  See  this  sense  of  the  word  con- 
sidered by  Shaw,  C.  J.  11  Metcalfs  R. 
390. 
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INTEREST.  [L.  Lat.  interesse ;  Lat. 
accessio,  usura,  fosnusJ]  A  sum  of  money 
paid  or  allowed  by  way  of  compensation 
for  the  loan  or  use  of  another  sum,  and  as 
an  increase  or  addition,  {accessio)  to  it. 
Called,  when  unlawful  in  its  amount,  usury. 
2  £1.  Com,  454.  2  Stejyh.  Com.  137.  Sec 
U.  S.  Digest,  and  Supplement,  Interest. 

INTEREST.  Lat.  It  concerns;  it  is 
for  the  advantage  or  benefit.  Interest  rei- 
puhlica ;  it  concerns  the  state  or  com- 
monwealth ;  it  is  for  the  benefit  or  welfare 
of  the  community ;  it  is  for  the  common 
good.     See  Expedite 

lauircat  (in prim U)  rcipabllcae  «t  pax  ia 
rcya*  c«nscrTetar,  cl  qasBeaa^nc  pad  ad- 
reraeatar  pravide  dccliaealar.  It  espe- 
cially concerns  the  state  that  peace  be  pre- 
served in  the  kingdom,  and  that  whatever 
things  are  against  peace  be  prudently 
avoided.     2  Inst.  158. 

lBterc«t  reipnblicn  ae  maleilcia  roaiaac- 
aat  inpaaiuu  It  concerns  the  state  that 
crimes  remain  not  unpunished.  Jenkins^ 
Cent.  30,  31,  case  69.    Wingate's  Max,  501. 

latereat  reipablicie  qaad  horniae*  coaaer- 

Tcatar.-  It  concerns  the  state  that  [the 
lives  of]  men  be  preserved.  12  Co.  62, 
Mouses  case, 

laftcrral  reipablicn  rca  jadlcatas  aaa  r««- 
ciadi.  It  concerns  the  state  that  things 
adjudicated  be  not  rescinded.  2  Inst.  360. 
It  is  matter  of  public  concern  that  solemn 
adjudications  of  the  courts  should  not  be 
disturbed.     See  Best  on  JSvid.  41,  §  44. 

lalarcsc  reipabiicn  ■aprcata  Itaaiiaaai 
tMiaatCBUi  rata  iiaberi.      It  concerns    the 

State  that  men's  last  wills  be  held  valid,  [or 
allowed  to  stand.]     Co.  Litt.  236  b. 
latereat  reipablicae  at carcerea  aial  ia  tato. 

It  concerns  the  state  that  prisons  be  safe 
places  of  confinement.     2  Inst.  589. 
Interast  raipabiicae  ae  sua  quia  malentatar. 

It  concerns  the  state  that  persons  do  not 
misuse  their  property.  6  Co.  36  a,  The 
Dean  and  Chapter  of  Worcester's  case.  *•  It 
is  unreasonable  that  a  lessee  should,  at  his 
pleasure,  commit  waste  and  destruction, 
which  is  against  the  commonwealth."  Id. 
Und. 

latereat  i^ipablicae  at  ait    flala    litlam. 

It  concerns  the  state  that  there  be  an  end 
of  lawsuits.  Co.  Litt.  303.  It  is  for  the 
general  welfare  that  a  period  be  put  to 
litigation.  A  maxim  constantly  quoted, 
and  with  a  great  variety  of  application ; 
as  to  express  the  policy  of  acts  of  limita- 
tion, the  duty  of  courts  to  apply  legal 
remedies  efficiently,  the  importance  of 
finality  in  judicial  decisions,  the  doctrine  of 
estoppel,  drc.    3  Bl.  Cam.  308.    Broom's 


Max.  2  Smith's  Lead.  Cos.  238,  note.  Best 
on  Evid.  36,  §  41.  "  An  old  maxim,  deeply 
fixed  in  the  fundamentals  of  the  common 
law."     Story  J.,  1  Sumner's  R.  482,  492. 

INTEREST  OR  NO  INTEREST.  A 
term  applied  to  a  species  of  marine  insu- 
rance, otherwise  called  wagering,  where 
the  insured  had  in  fact  no  property  on 
board.  This  was  prohibited  in  England 
by  statute  19  Geo.  II.  c.  37.  2  BL  Com. 
460.  2  Steph.  Com.  182.  See  Wager 
policy. 

INTERLESSE.  L.  Fr.  Interlined. 
Kelham. 

INTERLOOUTIO.  L.  Lat.  Impar- 
lance.     See  Imparlance. 

INTERLOCUTORY.  [L.  Lat.  interlo- 
cutorius,  from  interloqui,  to  speak  between, 
to  determine  intermediately.]  In  practice. 
Intermediate ;  something  done  or  deter- 
mined between  the  commencement  and  ter- 
mination of  an  action.     See  infra. 

INTERLOCUTORY  COSTS.  In  prac- 
tice.  Costs  accruing  upon  proceedings  in 
the  intermediate  stages  of  a  cause,  as  dis- 
tinguished from  finzu  costs ;  such  as  the 
costs  of  motions.     3  Chitt.  Oen,  Pr.  597. 

INTERLOCUTORY  DECREE.  In 
equity  practice.  A  preliminary  or  inter- 
mediate decree ;  a  decree  which  does  not 
determine  the  suit,  but  directs  some  fur- 
ther proceedings  before  a  final  decree  can 
be  had*.  3  Bl.  Com.  452.  A  decree 
pronounced  for  the  purpose  of  ascertaining 
matter  of  law  or  fact  preparatory  to  a  final 
decree.     1  Barbour  s  Ch.  Pr.  326,  327. 

INTERLOCUTORY  JUDGMENT.  In 
practice.  A  preliminary  or  intermediate 
judgment*.  A  judgment  given  in  the 
course  of  an  action,  upon  some  plea,  pro- 
ceeding or  default,  which  is  only  inter- 
m£diate,  and  does  not  finally  determine  or 
complete  the  suit ;  such  as  a  judgment  for 
the  plaintiff  on  a  plea  in  abatement,  in 
which  it  is  considered  by  the  court  that 
the  defendant  do  answer  over,  {respondeat 
ouster,)  that  is,  put  in  a  more  substantial 
plea.  But  the  interlocutory  judgments 
most  usually  spoken  of  are  those  incom- 
plete judgments,  whereby  the  right  of  the 
plaintiff  is  established,  but  the  quantum  of 
damages  sustained  by  him  is  not  ascer- 
tained;  which  is  the  character  of  most 
judgments  rendered  on  default.*  3  BL 
»  Com.  896,  397.     1  Tidd^s  PracU  668. 
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INTERLOCUTORY  ORDER.  In  prac- 
tice. An  order  made  during  the  progress 
of  a  suit,  upon  some  incidental  matter 
which  arises  out  of  the  proceedings.  * 
Termes  de  la  ley, 

INTERLOCUTORY  SENTENCE.  In 
the  civil  law.  A  sentence  on  some  indi- 
rect question  arising  from  the  principal 
cause.     Halifax  Anal,  b.  3,  ch.  9,  num.  40. 

INTERLOQUELA.  L.  Lat.  Impar- 
lance.    See  Imparlance. 

INTERNATIONAL  LAW.  The  law 
which  regulates  the  intercourse  of  nations  ; 
the  law  of  nations.  1  Kenfa  Com.  \,  4. 
The  customary  law  which  determines  the 
rights  and  regulates  the  intercourse  of  in- 
dependent states  in  peace  and  war.  1 
WUdinarCs  Intern.  Law,  1. 

INTERPLACITARE.  L.  Lat.  [from 
inter,  between,  and  placitare,  to  plead  or 
litigate.]  To  inquire  into  a  point  arising 
incidentally  or  collaterally  in  a  cause,  be- 
fore determining  the  principal  matter.  Spel- 
man. 

INTERPLEAD,  Interplede,  JSnterplede, 
[from  Fr.  entreplaider,  from  entre,  between, 
and  pledery  to  litigate ;  L.  Lat.  interplaci- 
tare,^  In  ancient  practice.  To  discuss  or 
try  a  point  incidentally  arising,  before  the 
principal  cause  can  be  determined,  by 
making  the  parties  concerned  litigate  it 
between  them.  Blount,  Bro.  Abr.  Enter- 
pleder. 

In  modem  practice.  To  settle  a  ques- 
tion of  right  to  certain  property  or  money 
adversely  claimed,  by  the  litigation  of  the 
claimants,,  for  the  benefit  or  security  of  a 
third  person  who  holds  the  property  or 
money  claimed  but  is  in  doubt  to  which 
party  he  shall  pay  or  deliver  it.*    See  infra. 

INTERPLEADER.  In  practice.  A 
mode  of  obtaining  the  settlement  of  a  ques- 
tion of  right  to  certain  property  or  money 
adversely  claimed,  by  compelling  the  par- 
ties claiming  it  to  interplead,  that  is,  to 
litigate  the  title  between  themselves,  for  the 
benefit  and  relief  of  a  third  person  of  whom 
they  claim.  Thus,  where  an  article  of  pro- 
perty, sum  of  money  or  fund  in  the  hands 
of  a  person  having  himself  no  interest  in  or 
claim  to  it,  is  claimed  adversely  by  two  or 
more  parties,  and  such  person  is  in  doubt  to 
which  of  them  he  shall  pay  or  deliver  it, 
he  may  relieve  himself  from  liability  or 
litigation  by  compelling  the  claimants  to 
interplead,  that  is,  to  htigate  the  title  be- 


tween themselves,  instead  of  litigating  It 
with  him.  This  is  usually  done  in  equity 
by  filing  what  is  called  a  Inll  of  interplea- 
der. See  2  Story's  Equity  Jur.  §§  805, 
806.  3  Bl.  Com.  448.  2  Kent's  Com. 
668.  Story  on  Bailm.  §§  110—112.  3 
DanieWs  Ch.  Fr.  (Perkins'  ed.)  1753,  et  seq. 
In  England,  by  the  late  Interpleader  Act, 
1  &  2  Will.  IV.  c.  68,  summary  proceed- 
ings at  law  are  provided  for  the  same  pur- 
pose, in  actions  of  assumpsit,  debt,  detinue 
and  trover.     3  Steph.  Com,  704,  705. 

laterpreinre  et  conc^rdare  Ic^es  legibwi 
est  •ptimns  iBterpretaacli  modus.  To  in- 
terpret, and  [in  such  a  way  as]  to  harmo- 
nize laws  with  laws,  is  the  best  mode  of 
interpretation,  8  (7o.  169  a,  Paris  S tough- 
ier's  case. 

iBierpretatIo  flcnda  est  «t  res  raleat. 

Interpretation  is  to  be  [so]  made  that  the 
subject  of  it  may  have  effect.  Jenk»  Cent. 
198,  case  12. 

laterpretatie  talis  in  aatbiffuis  scaiper 
flcada  est,  at  eritetnr  inceBTCBieas  et  ab« 

sardaai.  In  cases  of  ambiguity,  such  an 
interpretation  should  always  be  made,  that 
what  is  inconvenient  and  absurd  may  be 
avoided.     4  Inst.  328. 

INTERROGARE.  Lat.  In  the  civil 
law.  To  propose  a  law ;  to  request  the 
passage  of  it ;  to  move  its  adoption.  Lex 
est  quodpoptdus  Rom/inus,  senatorio  magis- 
tratu  interrogante,  {veluti  consule,)  consti- 
tuebat,  A  law  (that  is,  to,  in  the  proper 
sense,)  is  that  which  the  Roman  people,  on 
the  proposition  or  motion  of  a  senatorial 
magistrate,  (such  as  a  consul,)  enacted. 
Inst.  1.  2.  4.  Rogare,  (q.  v.)  was  more 
commonly  used  in  the  same  sense. 

In  old  English  practice.  To  call  or  de- 
mand a  party.  Quod  facial  eum  interro- 
gari  de  comitatu  in  comitatvm  ;  that  he 
cause  him  to  be  demanded  from  county 
court  to  county  court.     Braxit.  fol.  149. 

INTERROGATORY.  [L.  Lat.  interro- 
gatorium,  from  interrogare,  to  ask.]  In 
practice.  A  question  in  writing.  Inter- 
rogatories are  sets  of  questions  in  writing 
drawn  up  according  to  a  certain  form,  and 
proposed  or  intended  to  be  proposed  to 
witnesses  in  a  cause,  and  sometimes  to 
other  parties.  Where  witnesses  in  a  cause 
are  examined  out  of  court,  as  under  a  com- 
mission issued  for  the  purpose,  it  is  done  by 
means  of  written  interrogatories  and  cross  tn- 
terrogatories,  previously  prepared  and  set- 
tled between  the  parties,  according  to  the 
practice  of  the  court,  and  annexed  to  the  com* 
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mission.    2  Tidd's  Pr.  810—812.    3  Chitt. 
Gen.  Pr,  816.    1  Burr.  Pr.  444. 

The  ordinary  mode  of  examining  witnesses 
in  courts  of  equity,  and  other  courts  proceed- 
ing according  to  the  course  of  the  civil  law, 
is  upon  interrogatories  and  cross  interroga- 
tories. 2  DanielVs  Ch.  Pr.  (Perkins'  ed.) 
1045  et  seq.  4  Steph.  Com.  25.  And 
interrogatories  are  also  used  in  proceedings 
upon  attachments  for  contempts.  1  Tidd's 
Pr.  481. 

INTERRUPTIO.  Lat.  Interruption. 
A  term  used  both  in  the  civil  and  common 
law  of  prescription.  Calv.  Lex.  latere 
ra|»il«  BiHlti|»lex  b*b  Mllit  pi««cripii«aem 
••Bi«i  •bieotani.  Manifold  or  repeated  in- 
terruption does  not  take  away  or  defeat 
a  prescription  once  obtained.     2  Inst.  654. 

INTERRUPTION.  [L&t.  interruptio,q. 
v.]  In  Scotch  law.  A  claim  of  right 
made  by  the  true  proprietor,  during  the 
course  of  prescription.  Scotch  Diet.  Whis- 
haw.  The  term  is  also  used  in  the  modem 
English  law  of  prescription.  1  Crabb's 
ifeo/Prop.  348,  §894. 

INTERTIARE,  Interciare.  L.  Lat. 
[from  Fr.  entiercer.l  In  old  European  law. 
To  .put  into  a  third  hand,  {in  manum  ter- 
tiam  ponere  ;)  to  deliver  to  a  third  person, 
{tertio  tradere ;)  to  call  upon  or  vouch  a 
third  person,  (tertium  advocare ;)  to  se- 
quester.    L,  Salic,  tit.  49.     Spelman. 

In  Saxon  law.  To  call  or  vouch  to 
warranty,  {ad  warrantum  provocare.)  LL. 
Edw.  Conf.  c.  25.     Spelman. 

INTERVALLUM.  Lat.  An  interval 
of  time  or  place.  Nisi  Iticidis  gaudeat  in- 
tervallis ;  unless  he  enjoy  lucid  intervals. 
Bract,  fol.  12.  Dum  tamen  dilucidis  gau- 
deret  intervallis ;  provided  he  enjoy  lucid 
intervals.     Id.  fol.  43.     See  Id.  fol.  420  b. 

INTERVENIRE.  Lat.  [from  inter, 
between,  and  venire,  to  come.]  In  the 
civil  law.  To  intervene  or  come  between ; 
to  substitute  one*s  self  for  another ;  to  as- 
sume the  obligation  of  another ;  to  assume 
the  prosecution  or  defence  of  another's 
cause ;  to  intercede  or  supplicate.  Calv. 
Lex. 

INTESTABILIS.  Lat.  [from  in,  priv. 
and  testari,  to  testify.]  In  the  civil  law. 
That  cannot  testify  ;  one  whpse  testimony 
cannot  be  received  ;  an  incompetent  or  dis- 
qualified witness.     Calv,  Lex, 

INTESTABLE*    [UUinUstabilis.]   In- 


competent  to  make  a  will.  2  Steph.  Com. 
234.  But  intestabilis  (q.  v.)  properly  had 
another  signification. 

INTESTACY.  The  state  of  an  intestate ; 
the  condition  of  a  party  who  dies  without 
having  made  a  will.  2  Kent's  Com.  408. 
See  Intestate, 

INTESTATE.  [Lat,  tnte*toto,  intesta- 
tus,  qq.  v.]  Without  a  will ;  a  person  who 
dies  without  making  a  will ;  or  without 
making  a  valid  will.  2  Bl.  Com.  494.  2 
Kent's  Com.  408.  409.  The  opposite  of 
testator,  (q.  v.)  One  who  makes  a  will 
and  appoints  executors,  who  refuse  to  act, 
is  said  in  the  books  to  die  gticm  intestate. 
2  Inst.  397.  Cowell.  Lovelass  on  Wills, 
1.  This  is  borrowed  from  the  civil  law. 
See  Intestatus. 

INTESTATO.  Lat.  Intestate ;  with- 
out a  will.     Calv,  Lex. 

INTESTATUS.  Lat.  [from  in,  priv. 
and  testare,  to  make  a  will.]  In  the  civil 
law.  An  intestate  ;  one  who  dies  without 
a  will.  Intestatus  decedit,  qui  avt  omnino 
testamentum  non  fecit,  aut  non  jure  fecit, 
aut  id  quod  fecerat  ruptum  irritumve  fac- 
tum est ;  aut  si  ex  eo  nemo  hceres  extiteriU 
A  man  dies  intestate  who  either  has  not 
made  any  will  at  all,  or  has  not  made  it  in 
due  form  of  law  ;  or  if  the  will  which  he 
has  made  is  cancelled  or  broken;  or  if 
no  one  will  become  heir  under  it.  Inst.  3. 
1.  pr.    Dig.  50. 16.  64.     See  Ab  intestato. 

INTIMATION.  In  Scotch  law.  Notice 
of  an  assignment  given  to  a  debtor,  verified 
by  an  instrument  imder  the  hand  of  a 
notary.  Karnes*  Equity,  b.  1,  part  2, 
sect.  3. 

INTOL  AND  UTTOL.  In  old  records. 
Toll  or  custom  paid  for  things  imported 
and  exported,  or  bought  in  and  sold  out. 
Cowell. 

INTRA.      Lat.     Within.      See  Infra. 
In  ;  by  ;  near.     Calv.  Lex. 

INTRA  FIDEM.  Lat.  Within  belief; 
credible.     Calv.  Lex. 

INTRA  MiENIA.  Lat.  Within  the 
walls,  (of  a  house.)  A  term  applied  to 
domestic,  or  menial  servants.  1  Bl.  Com. 
425. 

INTRA  PARIETES.     Lat    Between 
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walls;  among  friends ;  out  of  court;  with- 
out litigation.     Calv,  Lex, 

INTRA  PRJ2SIDIA.  Lat.  Within 
the  defences.     See  Infra  prasidia. 

INTRA  QUATUOR  MARIA.  Lat. 
Within  the  four  seas.     SJiep.  Touch.  SIS, 

INTRARE.  L.  Lat.  In  old  English 
practice.     To  enter. 

In  old  records.  To  take  in  land;  to 
drain  marshy  land,  and  reduce  it  to  herb- 
age or  pasture  ground  ;  to  inn  it.    Covoell, 

INTRATIO.  L.  Lat.  [from  intrare,  to 
enter.]     In  old  practice.    An  entry, 

INTRINSECUS.  Inirinsecum,  Lat. 
[from  intra,  within.]  That  which  is  with- 
m ;  intrinsic  ;  done  or  taken  within.  Ap- 
plied in  old  English  law  to  that  kind  of 
service  which  was  expressed  in  the  charter 
and  instrument,  and  remained  to  the  chief 
lord.     Bract,  fol.  85  b. 

INTROMISSION.      [Lat.  intromissio, 
from  intromittere,  q.  v.]     In  Scotch  Jaw. 
Intermeddling.  The  irregular  intermeddling 
with  the  effects  of  a  deceased  person,  which 
w^  subjects  the  party  to  the  whole  debts  of  the 

^^%  deceased,    is   called   vitiotis  intromission, 

Karnes*  Equity,  b.  3,  c.  8,  sect.  2. 

INTROMITTERE.  Lat.  [from  intra, 
within,  and  tnittere,  to  send  .J  To  intro- 
duce or  let  in.  Jntromitiere  se  ;  to  intro- 
duce or  intrude  one's  self ;  to  intermeddle 
with.  De  causa  testamentaria  curia  regis 
se  non  intromittit;  with  a  testamentary 
cause  the  king's  court  does  not  intermed- 
dle,    ^roc^  fol.  61. 

INTRUSION.  [Lat.  intrusio,  q.  v.]  In 
English  law.  The  entry  of  a  stranger,  af- 
ter a  particular  estate  of  freehold  is  de- 
termined, before  him  in  remainder  or  rever- 
sion. A  species  of  injury  by  ouster  or  a- 
motion  of  possession  of  the  freehold,  which 
happens  where  a  tenant  for  term  of  life 
dies  seised  of  certain  lands  and  tenements, 
and  a  stranger  enters  thereon  after  such 
death  of  the  tenant,  and  before  any  entry 
of  him  in  remainder  or  reversion.  Co.  Litt, 
277.  F,  N.B.  203,  204.  3  Bl.  Com. 
169.  3  Steph.  Com,  483.  Such  stranger 
is  termed,  in  the  technical  sense  of  the 
word,  an  intruder.  Id,  ibid.    See  Intrusio, 

INTRUSIO.  Lat.  [from  intruders,  to 
intrude  or  thrust  in.]  Intrusion.  Intrusio 
est  ubi  quis  {cui  nullum  jus  competit  in  re, 


nee  scintilla  juris,)  possessionem  vacuam 
ingreditur,  &c.  Intrusion  is  where  one 
who  has  no  right  nor  spark  of  right  in  the 
thing,  enters  upon  a  vacant  possession,  as 
on  an  estate  in  abeyance  {kosreditatem 
jacentem,)  before  entry  by  the  heir,  or  by 
the  chief  lord,  &c. ;  or  if  after  the  death  of 
one  who  held  for  life,  where  the  tenement 
ought  to  return  to  the  owner,  a  person  puts 
himself  into  seisin,  before  the  tenement  can 
come  to  him  to  whom  it  ought  to  come. 
Bract  fol.  160. 

INTUITUS.  Lat.  [from  intueri,  to  look 
upon  or  view.]  A  view ;  regard ;  contem- 
plation. Diverso  intuitu,  (q.  v.) ;  with  a 
different  view. 

INURE.  More  commonly  written  enure, 
(q.  V.) 

INUTILIS.  Lat.  [from  in,  priv.  and 
tt^t7w, useful,  effectual.]  Useless;  without 
force  or  effect.  Inutilis  stipulatio  ;  an 
ineffectual  or  void  stipulation.  Inst.  3. 20. 
1,  5,  6.     See  Vtilis. 

Inatilis  Inbor*  et  sine  fracta  bob  est 
ciTcctas  legia.  Useless  and  fruitless  labor 
is  not  the  effect  of  law.  Co,  Litt,  127  b. 
The  law  forbids  such  recoveries  whose 
ends  are  vain,  chargeable  and  unprofitable. 
Id.  ibid,  Wingate^sMax,  1 10,  max.  38.  See 
lies  BeBiiucBt  cofity  dec. 

INVADIARE,  Inwadiare.  L.  Lat. 
[from  in,  and  vadiare,  to  pledge.]  In 
feudal  and  old  European  law.  To  pledge ; 
to  engage  or  pledge  lands ;  to  mortgage. 
Habenda  sibi  et  hceredibus  et  cuicunque  dare^ 
vendere,  invadiare,  assignors,  dec.  voluerint ; 
to  have  to  him  and  his  heirs,  and  to  whom- 
soever they  may  choose  to  give,  sell,  mort- 
gage or  assign,  ifec.  Kennetfs  Farock. 
Ant,  2Q2,  Cowell.  Spelman.  See  Vadiare. 

INVADIATIO.  L.  Lat.  [from  invadi- 
are,  q.  v.]  A  pledge  or  mortgage.  Con- 
Jirmamus  eis  otnnes  alias  donationes,  vendi- 
tiones  et  invadiationes,  eis  rationabiliter 
factas  ;  we  confirm  to  them  all  other  gifts, 
sales  and  mortgages,  reasonably  made  to 
them.  1  Mon.  Angl.  A^S,   CowelL   Blount. 

INVADIATUS.  L.  Lat.  [from  invadi- 
are,  q.  v.]  One  who  is  under  pledge ;  one 
who  has  had  sureties  or  pledges  given  for 
him.     Spelman,  voc.  Invadiare, 

A  person  acquitted,  {absolutus.)  Id, 
Ingulfus  cited  ibid. 

INVENIENDO.  L.  Lat.  In  old  con- 
veyancing.    Finding.     One  of  the  words 
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by  which  a  re&t  might  formerly  be  re- 
served.    Co.  LUt,  47  a. 

INVENIRE.  Lat.  To  find.  Invem- 
eiu ;  finding.  Inventus;  found.  Invetii- 
ens  Itbellum  famosum  et  non  eorrumpens 
punitur ;  he  who  finds  a  hbel  and  does 
not  destroy  it  is  punished.  Moor,  813. 
An  old  rule  derived  from  the  civil  law. 

INVENTARIUM.  Lat.  [from  invenire, 
to  find.]  In  the  civil  law.  A  formal 
enumeration  and  setting  down  in  writing  of 
the  property  found  to  belong  to  an  inheri- 
tance ;  {legitima  bonorum  in  kcereditate 
repertorum  annotaiio  et  in  scripturam  re- 
ductio.)     Calv,  Lex.     Cod.  6.  30.  22. 

INVENTIO.  L.  Lat.  [from  invenire, 
to  find.]  In  the  civil  law.  Finding ;  one 
of  the  modes  of  acquiring  title  to  property 
by  occupancy.  Heinecc.  Mem.  Jur.  Civ. 
lib.  2,  tit.  1,  §  350.  Sometimes  Englished 
invention. 

In  old  English  law.  A  thing  found ;  as 
goods,  or  treasure  trove.  Cowell.  The 
plural  inventionee  is  also  used.     Id. 

INVENTORY.  [Lat.  inventarium,  in- 
ventorium.]  A  list  or  schedule  in  writing 
of  the  goods,  chattels  and  credits  [and 
sometimes  of  the  real  estate]  of  a  testator 
or  intestate,  made  by  an  executor  or  ad- 
ministrator.*  Cowell.  2  Williams  on 
Exec.  834,  841.  A  term  derived  from  the 
inventarium,  (q.  v.)  of  the  civil  law. 

INVENTUS.  Lat.  [from  invenire,  q.  v.] 
Found.  Thesaurus  inventus ;  treasure 
trove.  Non  est  inventus ;  [he]  is  not 
found. 

INVEST.  [L.  Lat.  investire,  from  in, 
and  vestire,  to  clothe ;  Fr.  invester.]  To 
give  possession ;  to  put  into  possession ; 
to  put  one  in  possession  of  a  fee,  estate,  or 
office  newly  acquired.  Spelman,  voc.  In- 
vestire. Cowell.  To  clothe  with  possession ; 
to  clothe  possession  with  the  solemnities  of 
law.  A  term  derived  from  the  feudal  law. 
See  Investiture. 

INVEST.  [See  supra.]  To  lay  out 
money  or  capital  in  some  permanent  form 
so  as  to  produce  an  income  ;  to  clothe  it  in 
something.  Properly  applied  to  capital 
not  actively  employed.  Thompson,  C.  J. 
15  Johns.  R.  358,  384. 

INVESTITURE.  [L.  Lat.  investitura.] 
In  feudal  kw.  The  delivery  of  actual 
corporeal  possession  of  lands  or  tenements 
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given  or  granted  to  another,  with  certain 
ceremonies  or  solemnities ;  which  was  held 
absolutely  necessary  to  complete  the  dona- 
tion.* 2  Bl.  Com.  311.  Id.  63.  The 
same  with  livery  of  seisin  in  the  ancient 
English  law.  Id.  ibid.  Feudum  sine  m- 
vestitura  nulh  modo  constitui  potuit ;  a  fee 
could  in  no  way  be  created  without  inves- 
titure.     Wriffht  on  Tenures,  37. 

Investiture  is  a  metaphorical  term,  which, 
as  Lord  Mansfield  observes,  '*  the  feudists 
took  from  clothing,  [vestimentum ;]  by 
which  they  meant  to  intimate  that  the 
naked  possession  was  clothed  with  the 
solemnities  of  the  feudal  tenure  "  1  Burr, 
60.  Bracton  says  of  naked  possession  {nuda 
possessio)  that  it  is  so  called  because  it  is 
not  protected  by  any  clothing,  {eo  quod 
non  vallatur  aliquo  vestim^nto.)  Bract. 
fol.  169  b,  160. 

INVITUS.  Lat.  Unwilling;  against 
the  will  or  inclination ;  without  the  con- 
sent ;  by  or  under  coercion  or  compulsion. 
In  invitum,  (q.  v.) ;  against  an  unwilling 
or  resisting  party.  Invito  domino  ;  against 
the  will  of  the  lord. 

INVOICE,  [from  Fr.  envoyer,  to  send.] 
A  list  or  account  of  goods  or  merchandize 
sent  or  shipped  by  a  merchant  to  his  cor- 
respondent, factor  or  consignee,  containing 
the  particular  marks  of  each  description  of 
goods,  the  value,  charges  and  other  parti- 
culars.    Jacobsen's  Sea  Laws,  302. 

INWADIARE.  L.Lat.  In  old  Euro- 
pean  law.  To  pledge.  LL.  Longob.  lib.  1, 
tit.  14, 1.  10.     See  Invadiare. 

L  0.  U.  I  owe  you.  A  simple  form 
of  acknowledging  a  debt  in  writing,  in  use 
among  merchants,  but  more  common  in 
England  than  in  the  United  States.  ''  I. 
O.  U.  20^.  A.  B."  It  is  regarded  in  law 
as  a  mere  memorandum  or  evidence  of 
debt,  not  amounting  to  a  promissory  note. 
Chitty  on  Bills,  526. 

IPSE.  Lat.  He  himself ;  he  alone  ; 
the  very  man.  Ipsi,  ipsa;  they  them- 
selves. Ipsissimis  verbis;  in  the  very 
same  words.     7  Howard^ s  B.  719. 

IpB8B  [etenim]  leges  oupiunt  nt  jure  regantur. 
[For]  the  laws  themselves  desire  to 
be  governed  by  right.  A  hexameter  line 
quoted  by  Lord  Coke  from  Cato,  and 
repeatedly  used  as  a  maxim.  2  Co.  26  b. 
The  case  of  Bankrupts.  3  (7o.  32  b, 
Butler  and  Baker* s  case.  6  Co.  100  a, 
Rooke*s  case.  8  Co.  152  a,  Altham*s  case. 
I  Co.  Litt.  174  b. 
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IPSO  FACTO.  L.  Lat.  By  the  act  or 
fact  itself;  by  the  mere  effect  of  the  act  or 
fact,  without  any  other  act  or  proceeding. 
"  Insanity  does  not  work  a  dissolution  of 
partnership,  ipso  facto.^*  8  Kent's  Com. 
58.  That  is,  it  does  not  of  itself  work  a 
dissolution,  but  is  only  a  ground  for  pro- 
ceedings to  obtain  a  dissolution.  Id,  ibid. 
See  2  BL  Com.  137.  3  Id.  19.  Cro. 
Miz.  679. 

IPSO  JURE.  Lat.  By  the  law  itself ; 
by  the  mere  operation  of  law.     Calv.  Lex. 

IRA  MOTUS.  Lat.  Moved  or  excited 
by  anger  or  passion.  A  term  sometimes 
formerly  used  in  the  plea  of  son  assault  de- 
mesne.    1  Tidd*s  Pr.  645. 

IRE.  Lat.  In  old  English  law  and 
practice.  To  go ;  to  be  dismissed  from 
court,  or  discharged  from  legal  restraint. 
Ire  ad  largum  ;  to  go  at  large.  Plotod.  37. 
See  JSat  inde  sine  die,  Ihimus. 

IRREGULAR.  [L.  Lat.  irregularis, 
from  m,  priv.  and  regula,  a  rule.]  Out  of 
rule;  not  according  to  rule.  See  Irre- 
gularity. 

IRREGULARITAS.  L.  Lat.  In  old 
English  law.  Irregularity.  Ne  committal 
irregularitatem  ;  lest  he  be  guilty  of  irre- 
gularity.    Bract,  fol.  407. 

IRREGULARITY.  [L.  Lat.  irregu- 
laritas,  from  irregularis.]  In  practice.  De- 
parture from  rule  (regula)  ;  non  observance 
of  rule.*  The  want  of  adherence  to  some 
prescribed  rule  or  mode  of  proceeding; 
consisting  either  in  omitting  to  do  some- 
thing that  is  necessary  for  the  due  and 
orderly  conducting  of  a  suit,  or  doing  it  in 
an  unseasonable  time,  or  improper  manner. 
1  Tidd's  Pr.  612.  Irregularity  is  the 
technical  term  for  every  defect  in  practical 
proceedings,  or  the  mode  of  conducting  an 
action  or  defence,  as  distinguishable  from 
defects  in  pleadings.  8  Chitt.  Gen.  Pr. 
509.  It  is  a  comprehensive  term,  including 
all  formal  objections  to  practical  proceed- 
ings.    Id.  ibid. 

IRREPLEGIABILIS.  L.  Lat.  [from 
in,  priv.  and  replegiabilis,  repleviable,  bail- 
able.] In  old  English  law.  Not  bailable. 
£t  sit  hvjusmodi  incarceratus  irreplegia- 
bilis ;  and  one  so  imprisoned  shall  not  be 
bailable.     Stat.  Westm.  2.  c.  II. 

Irrepleviable.     See  Irrepleviable, 


IRREPLEVIABLE,  Irreplevisable.  [L. 
Lat.  irreplegiabilis.]  That  may  not,  or 
ought  not  by  law  to  be  replevied,  delivered 
or  set  at  large  upon  sureties.  Stat.  18 
£ldw.  I.  c.  2.  Applied  originally  to  per- 
sons as  well  as  property,  though  in  modern 
law  exclusively  to  the  latter. 


IRRER.    L.  Fr. 
form  an  iter  or  eyre. 


To  journey ;  to  per- 
Kelham. 


IRRESISTIBLE  FORCE.  In  the  law 
of  baihnent.  Such  an  interposition  of 
human  agency,  as  is  from  its  nature  and 
power  absolutely  uncontrollable;  such  as 
the  inroad  of  a  hostile  army,  robbery  by 
force,  &c.  Story  on  BaUm.  §§  26,  26. 
See  Vis  major. 

IRRETITUS.  L.  Lat.  In  old  Euro- 
pean law.  Summoned  to  court  to  do 
justice,  or  to  answer  an  accusation,  {ad 
rectum  vocatu^.)  Spelman,  Arrected  or 
arretted ;  quasi  inrectatus.  Id.  See  Ar- 
rected. 

IRRITANCY,  [from  Lat.  irritum,  void.] 
In  Scotch  law.  A  becoming  void  or  null ; 
nullity.     1  Karnes*  Equity,  228,  230,  234. 

A  clause  in  a  conveyance  declaring  upon 
what  contingencies  an  estate  shall  become 
void.     Id.  ibid. 

IRRITANT.  In  Scotch  law.  Avoiding, 
or  making  void ;  as  an  irritant  clause.  See 
Irritancy, 

IRRITUS,  Irritum.  Lat.  [from  in, 
priv.  and  ratus,  valid  ;  Fr.  tmfe.j  In  the 
civil  law.  Void ;  invalid  ;  of  no  effect ; 
ineffectual.  Applied,  in  a  particular  sense, 
to  a  will  where  the  testator,  after  making 
it  in  due  form,  suffered  that  change  of 
condition  called  capitis  diminuiio,  (cum  is 
qui  fecit  testamentum  capite  diminutus  sit,) 
which  rendered  it  of  no  effect ;  (hoc  casu 
irrita  fieri  testam^nta  dicuntur.)  Inst. 
2. 17.  4,  5. 

In  a  more  general  sense,  it  was  applied 
to  wills  which  were  cancelled  and  to  those 
which  were  void  ab  initio  ;  {ei  ques  rum- 
puntur  irrita  fiunt,  et  ea  qua  statim  ab 
initio  non  jure  fiunt^  irrita  sint.)  Id. 
2.  17.  5. 

IRROGARE.  Lat.  [from  in,  upon, 
and  rogare^  to  propose  a  law.]  In  the 
civil  law.  To  impose  or  set  upon,  as  a  fine. 
Calv.  Lex. 

To  inflict,  as  a  punishment.     Id. 

To  make  or  orcuun,  as  a  law.    Id. 
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IRROTULARE.  L.  Lat.  [quasi  inrotu- 
lare  ;  from  in,  in,  and  rotulus,  a  roll.]  In 
old  English  law  and  practice.  To  enrol ; 
to  put  on  a  roll  or  record,  ^t  cum  hujiLS- 
modi  inquisitumes  capta  fuerint,  retomen- 
tur  in  bands,  et  ibi  jflat  judicium^  et  irro- 
ttdentur  ;  and  when  such  inquisitions  shall 
be  taken,  they  shall  be  returned  in  the 
benches,  (the  K.  B.  and  C.  B.)  and  there 
shall  judgment  be  rendered,  and  they  be 
enrolled.  Siat,  Westm.  2,  c.  30.  Sicut 
per  inspeciionem  irrotulamenti  cartcB  prcB- 
dictcB,  in  rotulis  cancellaria  nostra  irrotu- 
latae,  nobis  constat ;  as  by  inspection  of  the 
enrolment  of  the  charter  aforesaid  in  the 
rolls  of  our  chancery  enrolled,  appears  to 
us.    Reg,  Orig.  221. 

IRROTULAMENTUM.  L.Lat.  [from 
irrotulare,  to  enrol.]  Enrolment ;  a,  or  the 
enrolment.     JReg.  Orig.  221. 

IRROTULATIO.  L.  Lat.  [from  irro- 
tulare, q.  v.]  In  old  English  practice. 
An  enrolment ;  an  entry  on  record.  Forma 
irrotulationis  talis  esse  debet ;  the  form  of 
the  enrolment  ought  to  be  thus.  Bract, 
fol.  292.  Et  sic  tota  irrotulanda  erit  nar- 
ratio ;  and  so  the  whole  declaration  shall 
be  enrolled.  Id,  ibid,  Et  sic  fiat  irrotu- 
latio ;  and  the  enrolment  shall  be  made 
thus.  Id.  fol.  299  b.  Acta  sive  irrotu- 
lationes ;  proceedings  or  records.  Id. 
fol.  1  b. 

ISH.  In  Scotch  law.  The  period  of 
the  termination  of  a  tack  or  lease.  Scotch 
Diet,     1  Bligh's  R.  622. 

ISSER.  L.  Fr.  To  go  out  or  forth ; 
to  issue.  Ne  pusse  entrer  ne  isser  a  sa 
volunte  ;  may  not  go  in,  nor  go  out  at  his 
pleasure.  Britt.  c.  42.  Issist ;  [he]  went 
out.  Id,  c.  80.  Istra,  ister ;  shall  go 
out.     Kelham. 

ISSINT.  L.  Fr.  So;  thus.  Adonques 
dirra  il  issint;  then  shall  he  say  thus. 
Britt,  c.  22.  Et  issint  poyes  veier ;  and 
so  you  may  see.  Litt.  sect.  51,  52,  53,  62. 
Et  puis  dirra  le  countour  issint;  que  la 
peace  est  tiel,  a  vous  conge,  que  William  et 
Alice  sa  feme,  &c. ;  and  afterwards  the 
counter  shall  say  thus ;  that  the  peace  is 
such,  with  your  leave,  that  William  and 
Alice  his  wife,  &c.  Stat,  Mod,  Lev,  Fines, 
This  passage  is  sometimes  differently  poin- 
ted in  the  original,  and  quite  differently 
translated.     2  Inst,  510. 

ISSUABLE.    In  practice.    Leadmg  to, 


or  producing   an   issue;    relating   to   an 
issue  or  issues.     See  infra, 

ISSUABLE  PLEA.  In  practice.  A 
plea  in  chief  to  the  merits  upon  which  the 
plaintiff  may  take  issue,  and  go  to  trial. 
1  Tidd's  Pr.  471.  1  Burr,  Pr,  175.  A 
demurrable  plea  is  not  issuable.  6  Man, 
<&  Or.  752.     Nor  is  a  plea  in  abatement. 

1  Burr,  59.     3  Johns,  R,  259. 

ISSUABLE  TERMS.  In  English  prac- 
tice. Hilary  and  Trinity  terms  are  so 
called,  because  in  them  issues  are  made  up 
for  the  assizes,  and  after  them  the  judges 
usually  go  their  circuits  for  the  trial  of  such 
issues.   3  BL  Com.  353.    1  Tidd's  Pr,  106. 

ISSUABLY.  In  practice.  In  an  issu- 
able manner.  The  defendant  is  sometimes 
put  upon  terms  of  pleading  issuablg,  1 
Tidd*8  Pract,  47 1.     See  Issuable  plea, 

ISSUE.  Fr.  and  Eng.  [from  Fr.  isser, 
to  go  out ;  to  proceed  or  arise  from.]  Off- 
spring; including  not  only  children,  but 
all  lineal  descendants.     See  infra. 

The  point  of  fact  or  law  growing  out  of, 
or  resulting  from  the  pleadings  in  an  action. 
See  infra. 

The  profits  of  lands  or  tenements.  Stat, 
Westm.  2,  c.  39.  3  Bl.  Com.  280.  In 
this  sense  it  is  always  used  in  the  plural. 

The  profits  growing  from  amercements 
or  fines.     Term^es  de  la  ley,     Cowell. 

"ISSUE,"  in  a  will,  is  a  word  of  very 
extensive  import,  embracing  descendants 
of    every    degree,     whensoever   existent. 

2  Jarman  on  Wills,  328,  (239,  Perkins' 
ed.)  In  other  words,  it  may  be  taken  to 
include  all  generations  of  descendants  how- 
ever remote.  1  Spence's  Chancery,  543.  It 
has  been  called  by  Lord  Hale  nom^n  collec- 
tivum,  and  by  Lord  Eenyon  genus  generalise 
simum,     1  Ventr.  231.     4  Term  R,  299. 

3  Id,  373.  In  a  deed,  issue  is  taken  univer- 
sally as  a  word  of  purchase ;  in  a  will,  it  is 
taken  as  a  word  of  limitation  or  of  pur- 
chase as  will  best  effectuate  the  devisor's 
intention,  but  if  not  controlled  by  the  con- 
text, it  is,  it  seems,  a  word  of  limitation. 
1  Spence's  Chancery,  543.  See  2  Jarman 
on  Wills,  chap.  40,  where  the  subject  is 
considered  at  length. 

The  word  issue  in  a  will  is  however 
sometimes  understood  in  the  restricted 
sense  of  •*  children."  2  Jarman  on  Wills, 
36,  (27,  Perkins'  ed.)  And  see  1  White's 
Eq,  Cases,  [27J  4  Kent's  Com,  418,  419. 
15  Mees.  d:  W,  263.  3  A,  K,  MarshaLVs 
(Ky.)  i?.  [289,]  1140. 
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ISSUE.  [L.  Fr.  issue,  iasu ;  L.  Lat. 
exittis.']  In  pleading.  A  single,  certun 
and  material  point  issuing  out  of  the  allega- 
tions or  pleas  [pleadings]  of  the  plaintiff 
and  defendant,  [in  an  action  at  law,]  con- 
sisting regularly  of  an  affirmative  [on  one 
side]  and  a  negative  [on  the  other;  and 
presenting  for  decision,  in  a  brief  and  con- 
venient form,  the  essence  of  the  whole 
matter  in  controversy  between  the  two 
parties.]  *  Co.  Litt.  126  a.  The  produc- 
tion of  an  issue  is  the  object  as  well  as  the 
end  and  effect  of  the  system  or  process  of 
pleading;  and  when,  by  means  of  this 
process,  the  parties  have  arrived  at  a  spe- 
cific point  affirmed  on  the  one  side  and 
denied  on  the  other,  they  are  said  to  be  at 
issue  {ad  exitum,  that  is,  at  the  end  of  their 
pleading;)  and  the  emergent  question 
itself  is  termed  the  issue  ;  being  designated, 
according  to  its  nature,  as  an  issue  in  fact, 
or  an  issue  in  law,  Steph.  Plead,  24,  54. 
8  Bl,  Com,  314.  3  Steph,  Com,  672.  See 
Pleading,  Tender  of  issue.  Joinder  in  issue. 

ISSUE  IN  FACT,  (or  ISSUE  OF 
FACT.)  \L,¥t.issuenfet.]  In  pleading. 
An  issue  taken  upon,  or  consisting  of  matter 
of  fa^t ;  the  fact  only,  and  not  the  law 
being  disputed  ;  and  which  is  to  be  tried 
by  a  jury.  3  Bl,  Com,  314,  316.  Co, 
Litt,  126  a.  3  Steph,  Com,  672.  Matter 
of  law,  however,  is  sometimes  involved  in 
an  issue  in  fact,  as  in  what  are  called 
general  issues. 

ISSUE  IN  LAW.  [L.  Yv.issu  en  ley.] 
In  pleading.  An  issue  upon  matter  of 
law,  or  consisting  of  matter  of  law,  being 
produced  by  a  demurrer  on  the  one  side, 
and  a  joinder  in  demurrer  on  the  other. 
3  BL  Com.  314.     3  Steph,  Com,  672,  580. 

ISSUE  ROLL.  In  English  practice. 
A  roll  upon  which  the  issue  in  actions  at 
law  was  formerly  required  to  be  entered, 
the  roll  being  entitled  of  the  term  in  which 
the  issue  was  joined.  2  Tidd's  Pr,  733. 
It  was  not  however  the  practice  to  enter 
the  issue  at  full  length,  if  triable  by  the 
country,  until  after  the  trial,  but  only  to 
make  an  incipitur  on  the  roll.  Id,  734. 
These  issue  rolls  have  recently  been  abol- 
ished.    Pleading  Eules,  Hil.  T.  4  Will.  IV; 

ISSUE.  L.  Fr.  Egress.  Unire  et 
issue,     Britt,  c.  64. 

ITA.    Lat.     So. 

ITA  LEX  SCRIPTA  EST.  Lat.  So 
the  law  is  written.     Big.  40.  9.  12.    The 


law  must  be  obeyed  notwitbstendiDg  the 
apparent  rigor  of  its  application.  8  BL 
Com.  430.  See  ffoc  perquam  durum  tec. 
We  must  be  content  with  the  law  as  it 
stands,  without  inquiring  into  its  reasons. 
1  BL  Com.  32. 

ITA  QUOD.  L.  Lat.  In  old  con- 
veyancing. So  that.  An  expression  which 
when  used  in  a  deed,  formerly  made  an 
estate  upon  condition.  Litt.  sect.  329. 
Sheppard  enumerates  it  among  the  three 
words  that  are  most  proper  to  make  an 
estate  conditional.  Shep.  Touch.  121, 122. 
The  term  was  also  used  in  other  instru- 
ments, and  continues  to  be  employed  in 
modern  law  to  denote  a  conditional  pro- 
vision. 2  Ld.  Raym,  760,  766.  Trimble, 
J.,  1  Peters'  JR.  226,  227. 

ITA  TE  DEUS  ADJUVET.  L.  Lat. 
[L.  Fr.  ci  Dieu  vous  aide.]  So  help  you 
God.  The  old  form  of  administering  an 
oath  in  England,  generally  in  connection 
with  other  words,  thus :  Ita  te  Deus  ad- 
juvet,  et  sacrosancta  Dei  JEvangelia  ;  So 
help  you  God,  and  God's  holy  Evangelists. 
Ita  te  Deus  adjuvet  et  omnes  sancti ;  So 
help  you  God  and  all  the  saints.  Willes, 
C.  J  ,  Willes,  338. 

ITEM.  Lat.  and  L.  Fr.  Also.  LitL 
sect.  6,  6,  12,  26,  27,  et  passim,  A  word 
used  in  old  instruments,  and  especially  in 
wills,  to  denote  the  commencement  of  a  new 
paragraph  or  section,  containing  a  new 
provision  or  disposition  in  addition  to  the 
preceding  one ;  the  first  or  introductory 
one  commencing  with  the  word  imprimis, 
(q.  V.)  Hence  is  derived  the  common  word 
item,  denoting  a  separate  or  distinct  par- 
ticular of  an  account  or  other  thing.* 
Item  was  an  usual  word  in  a  will  to  intro- 
duce new  distinct  matter ;  and  the  rule  is 
therefore  laid  down  that  a  clause  thus  in- 
troduced is  not  influenced  by,  nor  to  influ- 
ence a  precedent  or  subsequent  sentence, 
unless  it  be  of  itself  imperfect  and  insensi- 
ble without  reference.  Trevor,  C.  J.,  1 
Salk,  239.  The  introduction  of  the  word 
item  shows  that  the  testator  is  dealing 
with  a  new  subject,  and  that  the  words 
following  apply  to  that  only,  and  not  the 
preceding  matter,  unless  the  intention  that 
they  should  do  so  is  plain.  Bayley,  J., 
^B.dh  a  669. 

Item  is  also  frequently  used  in  old  sta- 
tutes to  denote  the  commencement  of  a 
new  division,  as  of  a  chapter  or  section. 
The  second,  fifth,  and  all  the  subsequent 
chapters  of  the  Statute  Articuli  cleri  hemn 
with  this  word.    In  a  charter  of  31  Edw. 


Digitized 


d  by  Google 


1T& 


(eat). 


Uo 


hf  cited  by  Molloy,  all  the  paragraphs 
after  the  introductory  one  commence  with 
item,     De  Jur.  MariL  370. 

ITER.  Lat.  In  the  civil  law.  Way ; 
a  way  or  path  ;  a  species  of  servitude  m- 
cident  to  rural  estates.  Iter  est  jus  eundi, 
amhulandi  hominis ;  non  etiam  jumentum 
agendi  vel  vehiculum,  W&j  is  a  right  for 
a  man,  of  goinj?  or  walking  over  another's 
land ;  but  not  of  driving  a  beast  or  a  vehicle. 
Inst.  2.  3.  pr.  It  included,  however,  the 
right  of  passing  on  horseback,  (eques),  and 
of  being  carried  in  a  sedan  chair,  or  litter, 
{sella  aut  lecUca.)  Dig,  8.  3.  7.  pr.  Id. 
8.  3.  12.  1  Mackeld.  Civ.  Law,  343,  § 
313.  A  clear  distinction  was  made  be- 
tween t/^,  acttis,  and  via,  which  was  adopted 
by  Bracton»  and  followed  by  Lord  Coke. 
Inst.  2.  8.  pr.  Bract,  fol.  232.  Co.  Litt. 
56  a. 

ITER.  [L.  Fr.  eyre,']  In  old  English 
law.  A  journey ;  particularly  the  journey 
or  circuit  made  or  travelled  by  those  jus- 
tices who  were  anciently  commissioned  to 
00  through  the  different  counties  m  Eng- 
land to  hold  certain  pleas,  or  determine 
certain  causes,  and  who  were  hence  called 
justices  itinerant,  {justitiarii  itinerantes.) 
Bract,  fol.  108,  109.  Spelman.  3  Bl. 
Com.  57.  The  iter  was  more  commonly 
oalledt  from  the  French,  eyre,  answering  to 
the  modem  circuit,  and  the  justices,  jus- 
tices in  eyre.  Id.  ibid.  See  JS/yre,  Jus- 
tices in  eyre. 

The  court  itself,  held  by  these  justices. 
Qualiier  se  gerere  debeant  in  itinere  suo  ; 
how  they  ought  to  conduct  themselves  on 
their  eyres.  Bract,  fol.  109.  Poterit  iter 
muhipliciter  impediri,  revocari,  vel  suspen- 
di  ;  the  eyre  may  in  various  ways  be  pre- 
vented, countermanded  or  suspended.  Id, 
fol.  110.^ 

ITERATO.  Lat.  Again;  a  second 
time.    Bract,  fol.  74. 

ITINERA.  Lat  (pi.  of  iter)  Eyres, 
or  circuits.     1  B.eeve£  Hist.  JSng.  Law,  52. 

ITINERANT.  [L.LaLt.itinerans.]  Go- 
ing or  travelling  about.     See  Iter. 

ITINERARE.  [L.  Lat.  from  iter,  q.  v.] 
In  old  Enghsh  law.  To  travel  about ;  to 
go  on  the  iter,  eyre,  or  circuit.  Itineraver- 
unt.  Bract,  fol.  109,  109  b.  Ad  itiner- 
andum  per  comitatum  talem,  vel  comiUUus 
tales  ;  to  travel  through  such  a  county  or 
counties.    Id.  ibid. 


ITINERATIO.  L.  Lat.  In  old  Eng- 
lish law.  An  eyre,  or  circuit ;  the  same 
with  iter,  (q.  v.)  Spelman.  Si  infra 
diem  ilium  incipiat  itineratio ;  if  the  eyre 
begins  within  that  day.  Bract,  fol.  110. 
QwR  sit  utilitas  itinerationis  ;  what  is  the 
advantage  of  the  eyre.     Id.  fol.  115  b. 


J. 


J  A.  L.  Fr.  Yet ;  never ;  nevertheless. 
Kelham.     BriU.  c.  49,  93. 

JACENS.  Lat.  [from  jacere^  q.  v.] 
Lying  ;  .fallen ;  prostrate  ;  in  abeyance. 
Bract,  fol.  84.  See  Scsreditas  jacens,  Jacere. 

JACERE.  Lat.  In  civil  and  old  Eng- 
lish law.  To  lie.  Cum  non  jaceat  in  ore 
tenentis  dedicere  ;  since  it  lies  not  in  the 
mouth  of  the  tenant  to  deny.  Stat.  Westm. 
2.  c.  9. 

To  be  fallen,  or  in  a  state  of  prostration; 
to  be  unclaimed ;  to  be  in  abeyance.  Calv. 
Lex.  Hdsreditas  dum  jacet  non  adita  ; 
an  inheritance  while  it  lies  not  entered  upon. 
Bracti  fol.  44. 

To  be  overthrown  or  defeated  in  a  suit. 
See  Jactivus. 

JACTITATION.  [L.  Lat.  jactitatio, 
from  jactitare,  to  throw  or  give  out  fre- 
quently.] A  throwing  or  giving  out;  a 
boasting.    See  infra. 

JACTITATION  OF  MARRIAGE.  [L. 
Lat.  jactitatio  matrimonii^  In  English 
ecclesiastical  law.  A  boasting  or  giving 
out  by  a  party  that  he  or  she  is  married  to 
another,  whereby  a  common  reputation  of 
their  matrimony  may  ensue.  This  is  one 
of  the  first  and  principal  of  what  are  termed 
matrimonial  causes.     3  Bl.  Com.  93. 

JACTIVUS,  Jectivus.  L.  Lat.  In  old 
European  law.  One  who  is  in  default,  or 
loses  by  default.     Spelman.     Cowell. 

JACTURA.  Lat  [from^acer*,  to  throw.] 
In  the  civil  law.  A  throwing  of  goods 
overboard  in  a  storm  ;  jettison.  Loss  from 
such  a  cause.     Calv.  Lex. 

Loss,  generally.    Id. 

J  ACTUS.  Lat.  [from  jacere,  to  throw.] 
In  the  civil  law.  Jettison  ;  the  throwing 
of  goods  overboard,  to  lighten  a  vessel. 
Delege  Bhodia  de  jactu  ;  of  the  Rhodian 
law  of  jettison.  Dig.  14.  2.  Lege  Rhodid 
cavetmr,  ut  si,  levandcs  navis  graiid  jaetus 
mercium  foetus  esip  omnium  contribtUiom 
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sarciatur  quod  pro  omnibus  datum  esL  By 
the  Rhodian  law  it  is  provided  that  if  a 
jettison  of  goods  is  made  for  the  purpose 
of  lightening  a  vessel,  that  which  is  given 
[the  loss  which  is  borne]  for  all  must  be 
made  good  bj  the  contribution  of  all.  Dig, 
U.  2. 1.  AhhoU  on  Ship,  475.  See  Jettison. 

JACTUS.  Lat.  [from  ^acere,  to  throw.] 
In  old  practice.  Thrown;  cast;  over- 
thrown or  defeated.     See  Ject. 

JADEMAINS,  Jademeins,  Jadumeins, 
L.  Fr.  Yet ;  nevertheless.  Art.  sup.  Chart. 
c.  10. 

JAIL.  A  form  of  gaol,  sometimes  used. 
See  Gaol. 

JAIL  DELIVERY.  See  Gaol  Delivery. 

JALEMEINS,  Jalemegns,  Ja  le  meyns, 
JaUmens.  L.  Fr.  Always  ;  also ;  never- 
theless ;  still ;  yet ;  sometimes ;  as  well  as  ; 
moreover ;  further,  Britt.  c.  20,  24.  Kel- 
ham. 

JAMPNUM,  Jaunum,  L.  Lat.  [from 
Fr.  jaulne,  yellow.]  In  old  English  law. 
Furze,  heath,  or  gorse ;  a  gorsy  ground. 
Cowell.    Blount. 

A  waterish  place.  Co.  Litt.  5  a.  Cro. 
(Jar.  179. 

JAMUNLINGUS.  L.  Lat.  [from  Sax. 
gemundian,  to  protect,  and  ling,  a  young 
or  tender  person.]  In  old  European  law. 
One  who  delivered  himself  and  his  pro- 
perty into  the  protection  of  a  more  power- 
ful person,  as  of  a  bishop  or  abbot,  in  order 
by  that  means  to  avoid  military  service 
and  other  burdens  of  the  state.     Spelman. 

JASOIT.    L.  Fr.    Although.   Kelham. 

JATARDE.    L.  Fr.    Lately.    Kelham. 

JECT.  L.Fr.  [L. Lat. yacf«w.]  Cast; 
thrown ;  overthrown  or  defeated  in  law. 
Litt.  sect.  448,  680,  682,  684. 

JEMAN.  In  old  records.  Yeoman. 
Cowell.     Blount. 

JEO.  Fr.  I.  Jeo  doy ;  I  ought.  Litt. 
sect.  160.  Jeo  teigne  ;  I  hold.  Id.  Jeo 
sue  icy  prist ;  I  am  here  ready.  Id.  Jeo 
vo^ispry  ;  I  pray  you.  Id.  Jeo  garaun- 
tise  ;  I  warrant.     Britt.  c.  75. 

JEO  DONE.  L.  Fr.  I  give.  Jeo 
done  par  si  que  tu  me  doynes  ;  I  give  for 


this  that  you  may  give  me.  Britt.  c.  36. 
Jeo  face,  par  si  que  tu  faces  ;  1  do  for  this 
that  you  may  do.  Id.  ibid.  Jeo  face,  par 
si  que  tu  m>e  doynes  ;  I  do  for  this  that  you 
may  give  me.  Id.  ibid.  Jeo  doyne,  par 
si  que  tume  faces  ;  I  give  for  this  that  you 
may  do  for  me.  Id.  ibid.  These  are  the 
proposed  readings  of  Wingate,  in  his  edition 
of  Britton,  A.  D.  1640. 

JEOFAIL,  [from  Fr.  faifailU,  I  have 
failed,  or  mistaken.]  An  oversight  in 
pleading ;  a  mistake,  or  error ;  strictly, 
the  acknowledgment  of  an  oversight.  Jeo- 
fails,  or  fay  faille  was  the  expression 
anciently  made  use  of  by  a  pleader,  when 
he  perceived  a  slip  in  the  form  of  his  pro- 
ceedings, and  desired  to  amend  it.  Hence 
the  statute  (14  Edw.  IIL  st.  1.  c.  6.)  which 
first  gave  the  liberty  of  amendment  in  such 
cases  was  called  the  Statute  of  Jeofail  ; 
and  the  term  has  continued  to  be  applied 
to  the  various  statutes  of  amendment  since 
passed.  3  Bl.  Com.  407.  Crabb's  Hist. 
JSng.  Law,  280,  281.  3  Beeves'  Hist. 
469,  472.  Steph.  PI.  97,  and  Appendix, 
Note  (32.) 

JEOPARDY.  Exposure  to  death,  loss 
or  injury  ;  hazard,  danger,  peril.  Webster. 
The  constitution  of  the  United  States  de- 
clares that  no  person  shall  "  be  subject 
for  the  same  offence  to  be  twice  put  in 
jeopardy  of  life  or  limb..''  Amendments, 
art.  5.     See  Once  in  jeopardy. 

JETSAM,  Jotsom,  Jetsen,  Jetzon,  Jot- 
son.  [from  Fr.  jetter,  to  throw  out.]  Goods 
thrown  into  the  sea  from  a  vessel  in  danger 
of  wreck,  for  the  purpose  of  lightening  her, 
and  which  remain  under  water,  without 
coming  to  land.*  6  Co.  106  b.  Constable's 
case.  1  Bl.  Com.  292.  Spelman  con- 
siders this  word  as  derived  from  the  old 
Germ,  josum,  down,  or  downward  ;  hence 
jotsom  signifies  that  which  sinks  and  stays 
at  the  bottom,  {id  quod  sidet  et  moratur  in 
fundo  ;)  as  distinguished  from  flotsom,  or 
that  which  floats  on  the  surface.  See 
Flotsam.  This  is  not  to  be  confounded 
with  jettison,  (q.  v.,)  although  perhaps 
originally  the  same  word. 

JETTISON,  JeUezoon.  [from  Fr.  jetter, 
to  throw  out ;  Lat.  jactus^  In  maritime 
law.  The  voluntary  throwing  overboard 
of  goods,  in  a  case  of  extreme  peril,  to 
lighten  and  save  the  ship.*  3  Kent's  Com.^ 
232—235.     2  Phillips  on  Ins.  76. 

JEU.    L.  Fr.    A  Jew.    BriU.  c.  97. 
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JOCALE.  L.  Lat.  [Fr.  joyau.]  In 
old  English  law.  A  jewel,  or  gem.  Spel^ 
man.  JoccUia,  (Fr.  joialx  ;)  jewels.  Id, 
Blount  De  robis  et  jocalibus ;  of  robes 
and  jewels.     Bract,  fol.  60  b. 

JOCARIUS.  L.  Lat.  A  jester.  Co- 
well.    Blount. 

JOOLET.  In  old  English  law.  A 
litde  farm  or  manor.     CowelL    Blount, 


JOCUS.     Lat. 
JUff.  Orig.  290. 


A  game  of  hazard. 


JOCUS  PARTITUS.  L.  Lat.  In  old 
English  practice.  A  divided  game,  risk, 
or  hazard.  An  arrangement  which  the 
parties  to  a  suit  were  anciently  sometimes 
allowed  to  make  by  mutual  agreement 
upon  a  certain  hazard,  {sub  pericalo ;)  as 
that  one  should  lose  if  the  case  turned  out 
in  a  certain  way,  and  if  it  did  not,  that  the 
other  should  gam,  (quod  unus  amittat  d  ita 
sit,  et  91  non  sit,  quod  alius  lucretur,) 
BraeU  fol.  211  b,  379  b,  432,  434,  200  b. 
This  arrangement  however  was  altogether 
a  voluntary  and  extrajudicial  one,  {non 
judiciale.)  Id.  431  b.  This  expression 
is  not  noticed  in  the  old  dictionaries,  and 
(from  the  common  mode  of  printing  jocus^ 
ioeus,)  msLj,  perhaps,  have  been  con- 
founded with  locus  partitus,  (q.  v.)  In 
Hengham's  Summa  Magna,  (c.  4,)  it  is 
written  bipertijocus. 

JOEFNES,  Joefene.    L.  Fr.  [from  Lat. 
juvenisJ]    Young.    Britt,  c.  110. 

JOIALX.  L.  Fr.  Jewels.  Artie,  sup. 
Chart,  c.  20. 

JOINDER,  A  joining  or  uniting  to- 
gether; a  comprehending  or  including  of 
several  persons  or  things  together ;  as  of 
several  persons  as  plaintiffs  or  defendants 
in  one  suit,  or  of  several  causes  of  action, 
or  counts,  in  one  declaration.  1  Chitt.  PL 
8,  41,  64,  84,  199.  See  Misjoinder,  Non- 
joinder. 

JOINDER  IN  DEMURRER.  In  plead- 
ing. A  pleading  or  formula,  by  which 
one  of  the  parties  to  a  suit  joins  tn,  or 
accepts  an  issue  in  law  tendered  by  the 
opposite  party.  It  follows  immediately 
after  a  demurrer,  and,  with  it,  constitutes 
and  completes  the  issue.*  Steph.  Plead. 
65,  289.     See  Demurrer,  Issue  in  law, 

JOINDER  IN  ISSUE.  [L.  L&t.  June- 
tio  exit<is.'\    In  pleading.     A  formula  by 


which  one  of  the  parties  to  a  suit  joins  in, 
or  accepts  an  issue  in  fact  tendered  by  the 
opposite  party.  Steph,  PI,  67,  286.  More 
commonly  termed  a  similiter,  (q.  v.) 

JOINT.  \laLt  junctus.]  United;  com- 
bined; done  by  or  against  two  or  more 
unitedly ;  shared  by,  or  between  two  or  more. 

JOINT  ACTION.  In  practice.  An 
action  in  which  two  or  more  unite,  or  are 
united  as  parties. 

JOINT  BOND.  A  bond  executed  by 
two  or  more  as  obligors,  in  which  they 
bind  themselves  jointly  but  not  severally, 
and  which  can  be  enforced  only  by  a  joint 
action  against  them  all. 

JOINT  AND  SEVERAL  BOND.  A 
bond  in  which  the  obligors  bind  themselves 
both  jointly  and  severally  to  the  obligee, 
and  which  may  be  enforced  either  by  a 
joint  action  against  all,  or  separate  actions 
against  each. 

JOINT  FIAT.  In  Englbh  law.  A 
fiat  in  bankruptcy,  issued  against  two  or 
more  trading  partners.  Stat.  6  Geo,  lY. 
c.  16.     Wharton's  Lex.     See  Fiat. 

JOINT  INDICTMENT.  In  criminal 
law.  An  indictment  in  which  several 
offenders  are  joined.     2  JSCale's  P.  C,  173. 

JOINT  STOCK  COMPANY.  In  mer- 
cantile law.  A  species  of  partnership 
consisting  of  a  large  number  of  members, 
constituting  an  unincorporated  association ; 
having  a  capital  divided  into  shares  trans- 
ferable without  the  express  consent  of  all 
the  copartners,  and  acting  under  a  written 
instrument  termed  articles  of  association,  or 
in  England  a  deed  of  settlement.*  8  Steph. 
Com,  182,  3  Kent's  Com.  26,  21.  Words- 
worth on  Joint  Stock  Companies,  1 — 16. 
Brands. 

JOINT-TENANTS.  [L.  Lat.  conjunc- 
tim  tenentes.^  Joint  hdlders;  persons 
who  hold  an  estate  or  property  jointly,  or 
in  that  peculiar  mode  called  joint  tenancy.* 
Persons  who  own  lands  by  a  joint  title 
created  expressly  by  one  and  the  same 
deed  or  will.  4  Kenfs  Com.  357.  Joint 
tenants  have  one  and  the  same  interest, 
accruing  by  one  and  the  same  conveyance, 
commencing  at  one  and  the  same  time,  and 
held  by  one  and  the  same  undivided  pos- 
session.    2  Bl.  Com.  180. 

JOINT  TENANCY.    A  joint  holding ; 
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Bn  union  or  conjunction  of  interest  in  land  or 
other  property.   See  Estate  in  joint  tenancy. 

JOINTRESS,  Jointures.  A  woman 
having  a  jointure.  2  BL  Com,  138. 
2  Crabb'a  Beat  Prop.  191,  §  1212. 

JOINTURE.  [L.  Lat.  junetura.]  An 
estate  settled  upon  a  wife,  to  he  enjoyed 
after  her  hushand's  decease,  for  her  own 
life  at  least,  in  lieu  and  in  satisfaction  of 
dower.* — A  competent  livelihood  of  free- 
hold for  the  wife,  of  lands  and  tenements ; 
to  take  effect  presently  in  possession  or 
profit,  after  the  decease  of  the  husband, 
for  the  life  of  the  wife  at  least.  Co.  Litt. 
36  b.  2  Bl.  Com.  ISl.  1  Stepk.  Com. 
266.  2  Crabb's  Real  Prop.  191,  §  1212. 
A  jointure  strictly  signifies  a  joint  estate 
limited  to  both  husDand  and  wife,  and 
such  was  its  original  form ;  but,  in  its  more 
usual  form,  it  is  a  sole  estate  limited  to  the 
wife  only,  expectant  upon  a  life  estate  in 
the  husband.  2  Bl  Com.  187.  1  St^h. 
Com,  266.  4  KenVs  Com.  64.  Burton's 
Beat  Prop,  119,  pi.  367.  And  see  Ather- 
hy  on  Marriage  Settlements,  601— -668. 

JONCARIA,  Junearia,  L.  Lat.  [from 
Fr.  yonc,  a  rush.]  In  old  English  law.  The 
soil  where  rushes  grow.  Co.  Litt.  6  a. 
Bee  Junearia. 

JORER.  L.  Fr.  To  swear.  Taun- 
tost  face  jorer  douze ;  he  shall  presently 
cause  twelve  to  swear.  Britt.  c.  30.  A 
ioftm  Gfjurer,  (q.  v.) 

JORNALE,  Jumale.  L.  Lat.  [Fr. 
joumau,  from  jour,  a  day.]  In  old  Euro- 
pean law.  As  much  ground  as  might  be 
ploughed  in  one  day.     Spelman. 

JOSUM,  Jusum.  L.  Lat.  In  old  Eu- 
ropean law.  Down;  downward.  Pau- 
sant  arma  sua  josum ;  lay  down  then' 
arms.  L,  Alam.  tit.  46.  Perhaps  a  cor- 
ruption of  deorsum. 

JOTSUM.    ^Q  Jetsam. 

JOUR,  Jor,  Jur,  Joer.  L.  Fr.  [Lat 
d\es,'\  Day;  a  day.  Co.  Litt.  134  b. 
See  J)ies,  bay. 

JOURNAUNTE,  JomaunU.  L.  Fr. 
Daybreak ;  dawn.     Britt,  c.  80. 

JOURNE,  Joumee,  Jomee.  L.  Fr.  A 
dav ;  a  court,  or  court  day ;  the  day  of 
holding  a  court.  A  la  joumee ;  at  the 
court.    Stat.  Westm.  1.  c.  33. 


JOURNEES  (or  JOURNEIS)  AC- 
OOMPTS.  L.  Fr.  Journeys  reckoned  or 
computed.  Thd.  Dig.  lib.  16,  c.  8.  See 
Journeys  Accounts. 

JOURNEYS  ACCOUNTS.  [L.  Fr. 
joumees  accomptes  ;  L.  Lat.  dimtas  compu* 
tata.]  Properly,  journeys  computed; 
days  journeys  computed  or  reckoned.  A 
term  applied  in  practice  to  a  fresh  writ 
issued  as  soon  as  possible,  or  within  a 
reasonable  time  after  the  abatement  of  a 
former  one ;  the  second  writ  being  called 
a  writ  by  journeys  accounts.  So  termed 
from  the  old  practice  of  computing  the 
time  allowed  for  the  purpose  by  day's 
journeys,  which  the  party  was  obliged  to 
make  to  the  chancery,  (a  moveable  court,) 
in  order  to  purchase  the  writ.  See 
infra. 

The  practice  of  allowing  writs  hy  jour- 
neys accounts  was  considered  in  Spencer's 
case,  6  Co,  9  b,  10,  where  it  was  traced  to 
Bracton,  fol.  176.  It  was  a^ain  discussed 
at  considerable  length  in  Emsey  v.  Hey- 
ward,  1  Ld.  Eaym.  433,  436,  where  Sel- 
den's  explanation  of  the  term  was  (quoted 
by  Treby,  C.  J.  It  has  been  considered 
very  recently  in  the  English  reports,  and 
the  phrase  itself  is  sometimes  used  even  in 
American  law.  7  Man.  d  Qr.  763,  773, 
note.  Id.  774,  784,  note.  8  Cranch's  R. 
64—93. 

The  precise  meaning  of  the  phrase  has 
generalfy  not  been  clearly  apprehended, 
owii^  to  the  uncouthness  of  its  form, 
which  is  merely  the  L.  Fr.  joumees  ac- 
comptes Anglicized,  without  regard  to  the 
proper  meaning  of  the  words.  The  L.  Lat. 
duBta  computata  (days'  journeys  computed) 
sufficiently  shows  what  the  proper  trans- 
lation should  be.  The  origin  of  tne  phrase 
is  thus  explained  by  Selden,  as  quoted  by 
Treby,  C.  J.  ub.  sup.  The  chancery  being 
anciently  a  moveable  court  and  following 
the  king's  court,  and  the  writs  being  to  be 
purchased  out  of  the  said  court,  the  party 
who  purchased  the  second  writ  was  bound 
to  apply  to  the  king's  court  as  hastily  (that 
he  might  obtain  the  second  writ)  as  the 
distance  of  the  place  would  allow,  account- 
ing twenty  miles  for  every  day's  journey  ; 
and  for  this  reason  he  was  to  show  in  the 
second  writ,  that  he  had  purchased  his 
second  writ  as  hastily  as  he  could,  account- 
ifig  the  days'  journeys  he  had  to  the  king's 
court.  Hence  the  second  writ  was  said  to 
be  brought  per  diatas  computatas  (by  days' 
journeys  accounted,)  or,  in  French,  par 
journeis  accomptes.  See  Selden's  Diss,  ad 
Fletaih,  c.  8,  sect  1. 
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JUBERE.  Lat  In  the  civU  law.  To 
order,  direct  or  command.     Calv.  Lex, 

To  assnre  or  promise.  Id,  SeeFide-jubere. 

To  decree  or  pass  a  law.  Id,  Adam's 
Bom,  Ant,  96. 

JUCHUS,  Jochus,  L.  Lat.  [Germ. 
fodt;  Fr.  jaug;  LsLtju^um.]  In  old  Eu- 
ropean law.  A  yoke  of  land ;  a  portion  of 
land  which  might  be  ploughed  by  a  yoke 
of  oxen  in  one  day.     Spelman, 

JUD^US,  Judeus.  Lat.  A  Jew. 
Judevta  nihil  proprium  habere  potest,  quia 
quicquid  acguirit  non  sibi  acquirit  sed  regi, 
quia  non  vivunt  sibi  ipsis  sed  aliis,  et  sic 
aliis  acquirunt  et  non  sibi  ipsis;  a  Jew 
can  have  nothing  of  his  own,  because  what- 
ever he  acquires  he  acquires  not  for  him- 
self but  for  the  king  ;  for  they  do  not  live 
for  themselves  but  for  others,  and  so  they 
acquire  for  others  and  not  for  themselves. 
Bract,  fol.  386  b.  Do  tibi  talem  rem, 
habendum  tibi  et  hosredibus  tuis^  vel  cui- 
cunque  dare  vel  assiffnare  volueris,  exceptis 
viris  religiosis  et  Judeis  ;  I  give  you  such 
a  thing,  to  have  to  you  and  your  heirs  or 
to  whomsoever  you  choose  to  give  or 
assign  it,  except  religious  men  and  Jews. 
Id„  fol.  47  b.  This  kst  clause  or  excep- 
tion was  very  common  in  ancient  deeds. 
Co,  Litt,  223  b. 

JUDAISMUS.  Lat.  [from  Judaus,  q. 
v.]  In  old  English  law.  Judaism ;  the  re- 
ligion or  rites  of  the  Jews.   OowelU  Blount. 

The  income  anciently  accruing  in  Eng- 
land to  the  king,  from  the  Jews.  Judais- 
mum  nostrum  Anfflies,     Blount. 

The  place  or  street  where  the  Jews 
lived,  called  Jewry.  Vetus  Judaismus  ; 
old  Jewry,  in  London.    Blount, 

Usury ;  or  Jewish  interest.  This  was 
the  subject  of  the  Statute  18  Edw.  I., 
called  Statutum  de  Judaismo,     2  Inst.  506. 

A  mortgage.  Ad  aequietandam  terram 
prmdictam  de  judaismo  in  quofuit  impigno- 
rata  ;  to  clear  the  said  land  of  a  mortgage 
[or  Judaism]  in  which  it  was  pledged,  <&c. 
Magn.  Rot.  Pip.  9  Edw,  IL     Cowell, 

JUDEX.  Lat.  In  old  English  law. 
A  judge ;  one  who  declares  the  law,  {qui 
jus  didt,)  or  administers  justice  between 
contending  parties.*  Bract,  fol.  106  a. 
3  BL  Com,  26.  A  title  generally  given  to 
ecclesiastical  judges,  as  distinguished  from 
the  justitiarius  of  the  common  law  courts. 
Bract,  fol.  401,  402,  406,  406. 

Mm^mx  tt^vifmteai  Minper  feyMtmre  Pellet. 
A  judge  ought  always  to  regard  equity. 


/eiw. 
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JTadmc  b«««*  MihU  ex  arbitrl«  •«•  fmtimtf 
Mec  pr«pMU«  d«inesUeaB  relmitati*,  Md 
JHxta  legM  et  jmrs  prosHiteiet.  A  gOOd 
judge  should  do  nothing  of  his  own  arbi- 
trary will,  nor  on  the  dictate  of  his  personal 
inclination,  but  should  decide  according  to 
law  and  justice.     7  (7o.  27  a,  Calvin's  case, 

Jmdex  eat  lex  leqmeite.     A  judge  18    the 

law  speaking ;  [the  mouth  of  the  law.]  7 
Co.  4  a,  Oalvin's  case, 

Jmdex  Men  peteat  esee  testis  in  propria 
caaea.  A  judge  cannot  be  a  witness  in 
his  own  cause.     4  Inst.  279. 

JTndcx  aea  reddit  plas  qaaai  quad  peteae 

ipse  reqairit.  A  judge  does  not  give  more 
than  what  the  complaining  party  himself 
demands.  2  Inst.  286.  Said  of  the  re- 
covery of  damages  in  real  actions.  Id,  ibid. 

Jadiei  aflleiaaA  saaai  excedeati  aaa  pa« 
retar.  A  judge  exceeding  his  office  is  not 
to  be  obeyed.  Jenk.  Cent.  139,  case  84. 
Said  of  void  judgments.     Id.  ibid, 

Jadicls  [aestraai]  est  Jadicare  secaadaai 

aiieir«<a^  «t  P'*i»<»ta.  It  is  the  duty  of  a 
judge  to  determine  according  to  what  is 
alleged  and  proved.     Dt/er,  12  a. 

Jadicis  afllciam  est  at  res,  ita  tempera 
reram  qaaercre.  It  is  the  duty  of  a  judge 
to  inquire  into  the  times  of  things,  as  well 
as  into  things  themselves.  Co,  Litt,  171. 
Part  of  a  Latin  couplet  quoted  by  Lord 
Coke.     Id,  ibid. 

JUDEX.  Lat.  In  old  English  law. 
A  juror.     LL.  Hen.  I.  c.  6.     Spelman, 

JUDEX.  Lat.  In  the  old  civil  law. 
A  private  person  appointed  by  the  praetor, 
with  the  consent  of  the  parties,  to  try  and 
decide  a  cause  or  action  commenced  before 
him ;  otherwise  called  judex  datus,  and 
judex  pedaneus,  (qq.  v. )  He  was  appointed 
on  the  application  of  the  plaintiff  (actor,) 
as  soon  as  the  cause  was  at  issue,  and  re- 
ceived from  the  praetor  a  written  'formula 
instructing  him  as  to  the  legal  principles 
according  to  which  the  action  was  to  be 
judged.  Calv.Lex,  \  Mackeld.  Civ.  Law, 
187,  §  193,  Kaufmann's  note.  Hence  he 
was  said  to  have  ike  judicium,  as  the  prae- 
tor had  the  jtis  ;  and  the  proceedings  be- 
fore him  were  said  to  be  in  judicio,  as 
those  before  the  praetor  were  said  to  be  in 
jure*    Id.  ibid. 

The  word  judex  is  generally  used  in  the 
Digests  in  this  its  original  sense.  It  is 
sometimes  translated  judge,  but  not,  as  it 
seems,  with  entire  accuracy.  The  precise 
function,  indeed,  of  the  judex  has  been 
differently  represented  by  the  civilians ;  some 
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supposing  that  he  merely  found  the  facts 
of  the  case  as  they  appeared  m  evidence, 
and  reported  them  with  his  opinion  to  the 
praetor ;  others,  that  he  determined  the 
law  as  well  as  the  fact,  and  pronounced 
judgment  in  the  proper  modem  sense  of 
word.  1  Spence's  Chancery  210,  and  note. 
Some  features  of  the  office  resemble  those 
of  the  modem  juror,  particularly  the  fim- 
damental  one  that  ih^  judex,  Uke  the  ^uror, 
was  a  private  person,  regularly  called  in 
at  a  certain  stage  of  a  cause  to  aid 
in  its  trial  and  determination.  The  circum- 
stance however  that  private  causes  were 
generally  referred  to  a  single  judex,  to 
whom  their  exclusive  management  while 
before  him  was  committed,  constitutes  a 
very  marked  and  material  point  of  distinc- 
tion between  the  two  offices.  What  the 
discretion  of  a  judex  was,  how  he  con- 
trived to  provide  himself,  pro  hac  vice,  with 
a  sufficient  amount  of  law  knowledge  to 
enable  him  to  **get  through  a  cause,  and 
upon  what  singular  grounds  he  was  often 
inclined  to  place  his  decision,  may  be  seen 
in  the  very  unreserved  account  given  by 
the  grammarian  and  critic  Aulus  Gellius, 
of  his  own  experience  in  the  office.  Noctes 
Attica,  lib.  14,  c.  2. 

JUDEX.  Lat.  In  later  and  modem 
civil  law.  A  judge,  in  the  modem  sense 
of  the  term  ;  a  public  officer  before  whom 
actions  are  brought  and  pleadings  carried 
on,  as  well  as  issues  tried  and  determined, 
in  courts  held  for  the  purpose ;  and  who, 
imlike  the  wicieni  judex,  has  entire  control 
of  the  action  from  its  commencement  to  its 
termination.  After  the  system  of  trial  by 
judices  (supra,)  had  been  abandoned  in  Ro- 
man practice,  the  function  and  powers  of 
the  judex  were  transferred  to,  and  united 
with  those  of  the  praetor  or  magistrate, 
and  in  this  sense  the  term  judex,  as  em- 
ployed in  the  Institutes,  Code  and  Novels, 
is  to  be  understood.  Hallifax  Anal,  b.  3, 
c.  8,  num.  15. 

JUDEX  A  QUO.  Lat  In  modem 
civil  law.  The  judge  ^ow*  whom,  as  judex 
ad  guem  is  the  judge  to  whom  an  appeal 
is  made  or  taken.  Hallifax  AnaL  b.  3, 
c.  11|  num.  34. 

JUDEX  DATUS.  Lat.  In  old  Roman 
law.  A  judge  given,  that  is  assigned  or 
appointed  by  the  praetor  to  try  a  cause. 
See  Judex  in  old  civil  law. 

JUDEX  FISCALIS.  L.  Lat.  In  old 
European  law.  A  fiscal  judge ;  a  judge 
having  cognizance  of  matters  pertaining  to 


the  fiscus,  or  public  treasury,  and  by 
whose  sentence  property  was  confiscatea. 
Spelman,  voc.  wrafio.  Supposed  to  be 
the  same  with  the  grafio  and  combes,  (qq.  v.) 
Id.  L,  Ripuar.  tit.  35.  Esprit  des  Loix, 
liv.  30,  c.  18. 

JUDEX  ORDINARIUS.  Lat.  In  the 
civil  law.  An  ordinary  judge;  one  who 
had  the  right  of  hearing  and  determining 
causes  as  a  matter  of  his  own  proper 
jurisdiction,  {ex  propria  jurisdictione ;) 
one  who  exercised  jurisdiction  in  his  own 
right,  and  not  by  virtue  of  a  derived  or 
delegated  authority.  Calv.  Lex,  Id.  voc. 
Ordinarii  judiees.  This  term  is  under- 
stood by  Blackstone  in  a  different  sense. 
See  Judices  ordinarii, 

JUDEX  PEDANEUS.  Lat.  In  the 
Roman  law.  A  name  given  to  the  judex 
appointed  by  the  praetor  to  try  a  cause, 
from  the  low  seat  which  he  occupied  at 
the  foot  of  the  tribunal  or  praetor's  bench 
(ad  pedes  tribunalis,)  CcUv,  Lex,  voce. 
Judex  pedaneus,  Pedanei  judiees.  Other 
derivations  are  given  ibid, 

JUDGE.  [Fr.  juge :  Lat.  judex,  q.  v.] 
A  person  whose  office  is  to  administer 
justice  (jus  dicere)  in  courts  held  for  that 
purpose;  a  public  officer  authorized  by 
law  to  hear  and  determine  causes,  and  who 
holds  courts  statedly  for  that  purpose. 

One  who  presides  in  a  court  of  judica- 
ture, either  solely  or  with  associate  judges. 

JUDGE  ADVOCATE.  In  military  law. 
An  officer  of  a  court  martial,  who  com- 
bines the  character  of  adviser  to  the  court 
with  that  of  public  prosecutor.*  1 
McArtkur  on  Courts  Martial,  233,  (ed. 
1806.)  Tytler'sMilLaw,c,\0.  O'Brien's 
Mil,  Law,  281,  283. 

JUDGMENT.  •  [Fr.  jugement ;  Lat. 
judicium^  In  practice.  The  sentence  of 
the  law  pronounced  by  a  court  upon  the 
matter  contained  in  the  record  [of  an 
action  before  it.]  3  BL  Com,  395,  396. 
The  final  proceeding  in  an  action  at  law, 
by  which  the  court  applies  the  law  to  the 
particular  case  presented  before  it,  and 
specifically  grants  or  denies  to  the  plaintiff 
the  remedy  which  he  has  sought  by  the 
action.*     Id,  ibid. 

Judicial  determination  or  decision;  ad- 
judication.    See  Judicium, 

In  a  more  general  sense* — the  act,  pro- 
cess or  business  of  judging,  that  is,  of  hear^ 
ing  as  well  as  determining  a  cause.     This 
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was  one  of  the  senses  of  the  lia.t.  judicium, 
(q.  V.) 

JUDGMENT  PAPER.  In  English 
practice.  A  sheet  of  paper  containing  an 
incipitur  of  the  pleadings  in  an  action  at 
law,  upon  which  final  judgment  is  signed 
by  the  master.     2  Tidd's  Pr.  930. 

JUDGMENT  RECORD.  In  practice. 
A  record  of  the  proceedings  in  an  action 
at  law,  from  the  commencement  of  the 
pleadings  to  the  giving  of  judgment  inclu* 
sive,  composed  of  what  are  technically 
called  entries^  made  according  to  a  pre- 
scribed order,  and  drawn  in  strict  con- 
formity with  established  precedents.  See 
Record,  This  record,  when  properly  signed, 
filed  and  docketted,  constitutes  the  legal 
evidence  of  the  judgment,  and  entitles  the 
party  obtaining  it  to  issue  execution.  It 
is  sometimes  called  &  judgment  roll  (q.  v.) 

JUDGMENT  ROLL.  In  English  prac- 
tice. A  roll  of  parchment  containing  the 
entries  of  the  proceedings  in  an  action  at 
law  to  the  entry  of  judgment  inclusive, 
and  which  is  filed  in  t)\e  treasury  of  the 
court.  1  Arch,  Pr.  227,  228.  2  Tidd*8 
Pr.  931.     See  Boll. 

JUDICARE.  Lat.  [horn  judex,  a  judge.] 
In  civil  and  old  English  law.  To  judge ; 
to  decide  or  determine  judicially  ;  to  give 
judgment  or  sentence. 

JadlcsmdHin  est  leglbiis  a^M  exemplls. 
Judgment  is  to  be  given  according  to  the 
laws,  not  according  to  examples  or  prece- 
dents. 4  Co.  33  b,  Milton's  case.  4  Bl. 
Com.  405. 

JUDICARE.  L.  Lat.  In  feudal  law. 
To  give  by  wiU.  Lib,  Feud.  2,  tit.  9,  §  2. 
Calv.  Lex. 

JUDICATIO.  Lat.  [from  judicare, 
q.  v.]  In  the  civil  law.  Judging;  the 
pronouncing  of  sentence,  after  hearing  a 
cause.     Hallifax  Anal.  b.  3,  c.  8,  num.  7. 

JUDICATUS,  Judicata,  Judicatum. 
Lat.  [from  judicare^  q.  v.]  In  civil  and 
old  English  law.  Adjudged ;  determined; 
decided.  lies  judicata  ;  a  thing  adjudged 
or  determined ;  a  judicial  sentence  or  de- 
termination. See  Ees judicata.  Judicatum 
solvere;  to  pay  what  was  adjudged  to  a 
party  in  a  suit.  3  Bl.  Com.  291.  In  the 
civil  law,  security  (satisdaiio)  judicatum 
soltfi,  was  security  that  the  judgment  of 
the  court  should  be  complied  with. 
Inst.  4.  11; 


JUDICES.  Lat.  [pi.  of  judex,  q.  v.] 
Judges.  Judices  non  teneniur  exprimere 
causam  sententice  su^ ;  judges  are  not 
bound  to  express  the  reason  of  their  sen- 
tence or  judgment.  Jenk.  Cent  75,  case  43. 
An  old  rule  relating  to  the  form  of  the 
judgment  as  entered  on  record. 

JUDICES  ORDINARIL  Lat.  In  the 
civil  law.  OrdLVCLSXY  judices  ;  the  common 
judices  appointed  to  try  causes,  and  who, 
according  to  Blackstone,  determined  only 
questions  of  fact.     3  Bl.  Com.  315. 

JUDICES  PEDANEI.  Lat.  In  the 
civil  law.  The  ordinary  jttdices  appointed 
by  the  praetor  to  try  causes.  So  called 
from  pes,  foot,  denoting  the  low  seat  they 
occupied,  or,  according  to  some,  the  humble 
character  of  their  office ;  (Gr.  ;ifa/ua4^*xaa- 
Tat.)     Calv.  Lex.     See  Judex  pedaneus. 

JUDICES  SELECTL  Lat.  In  the 
civil  law.  Select  or  selected  judices  or 
judges ;  those  which  were  used  in  criminal 
causes,  and  between  whom  and  modem 
jurors  many  points  of  resemblance  have 
been  noticed.     3  Bl.  Com.  366. 

JUDICIAL.  [Lat.  judicialis,  from  ju- 
dex, a  judge,  or  judicium,  judgment.] 
Belonging  to  the  office  of  a  judge ;  as 
judicial  authority. 

Relating  to,  or  connected  with  the  ad- 
ministration of  justice ;  as  &  judicial  officer. 

Having  the  character  of  judgment  or 
formal  legal  procedure ;  as  &  judicial  act. 

Proceeding  from  a  court  of  justice  ;  as  a 
judicial  writ,  &  judicial  determination. 

JUDICIAL  WRIT.  In  English  prac- 
tice. A  writ  issuing  under  the  private 
seal  of  a  court,  and  tested  in  the  name  of 
the  chief  or  senior  justice ;  as  distinguished 
from  an  original  writ  which  issues  out  of 
Chancery  under  the  great  seal,  and  is  tested 
in  the  king's  name.     3  Bl.  Com.  282. 

JUDICIUM.  Lat.  [pi.  judicia ;  from 
judex^  q.  v.]  In  the  civil  law.  The  in- 
vestigation and  decision  of  a  cause  by  a 
jitdex,  constituting  the  second  of  the  two 
stages  or  divisions  of  the  proceedings  in 
an  action  ;  a  trial.     See  Judex,  Actio. 

A  judicial  procedure  ;  a  proceeding  be- 
fore B,  judex,  or  judge.    Inst.  4.  6.  8. 

An  action.  BoncR  fdei  judicium  ;  an 
action  of  good  faith.  Id.  4.  6.  29.  30.  Id. 
4.  6.  20. 

A  court,  or  judicial  tribunal.  Quocf  in 
judicio  permaneat  usque  ad  terminum  litis; 
that  he  will  remam  in  court  until  the  end 
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of  the  suit.  Id,  4.  11.  2.  Frasens  in 
judicio ;  present  in  court.  Id,  4,11.  3. 
In  judicium  venire;  to  come  mto  court. 
Sive  in  judicio,  sive  extra  judicium ; 
whether  m  court  or  out  of  court.  Id,  4. 
11.4. 
The  intention  of  a  testator.  Id,  2.  11. 1. 

JUDICIUM.  L.  Lat.  In  old  English 
law.  A  court,  or  judicial  tribunal.  Par- 
iUme  in  judicio  eomparentibiu  ;  the  parties 
appearing  in  court.  Bract,  fol.  183  b. 
Id.  fol.  296  b.  PrcBsentes  in  judicio ;  bebg 
present  in  court.  Id,  fol.  257  b,  281  b, 
288  a.  Postquam  diem  in  judicio  recepit ; 
after  he  had  a  day  in  court.  Id.  fol.  344  a. 
^t  nullum  sit  ibt  pladtum  nee  judicium ; 
if  there  be  there  no  plea  nor  court.  Id. 
Und,  Cujus  judicium  et  forum  actor  adire 
debeat ;  whose  court  and  forum  the  plain* 
tiff  ought  to  apply  to.    Id,  fol.  401. 

A  proceeding  in  court ;  judicial  hearing 
and  investigation.  Judicium  est  in  quali- 
bet  actione  trinus  actus  trium  personarum  ; 
judicis,  viz,  actoris,  et  rei ;— «.  quod  dua 
sint  persona  ad  minus  inter  quae  vertatur 
eontentio,  et  tertia  persona,  ad  minus,  qui 
judicet.  Judicial  procedure  in  any  action 
is  the  threefold  act  of  three  persons, 
namely,  the  judge,  the  plmntiff,  and  the 
defendant ;  so  that  there  be  two  persons 
at  least  between  whom  the  controversy  is 
carried  on,  and  a  third  person  at  least  who 
shall  judge.  Bract,  fol.  106  a.  Id.  fol. 
360  b,  431  a. 

Judicial  authority.  Imprimis  videat 
tenens  an  sit  ihi  judicium ;  the  tenant 
should  first  consider  whether  there  be  there 
a  competent  judicial  tribunal.  Bract,  fol. 
376  a.     Id.  fol.  405  b. 

Due  process  of  law.  Sine  judicio  ;  with- 
out process  of  law  ;  as  when  one  ejected 
another  by  force  without  resorting  to  law. 
Bract,  fol.  205  a. 

An  action.  Judicium  nov(B  disseysincB  ; 
an  action  of  novel  disseisin.     Id.  fol.  161b. 

Trial  by  jury  ;  {duodecemvirale  judicium, 
q.  V.) 

The  verdict  of  a  jury.  Justum  judicium 
juratorum  ;  the  just  verdict  of  the  jurors. 
Bract,  fol.  289  a.  Potest  jurator  falsum 
facers  judicium;  a  juror  may  give  a  false 
verdict.  Id.  ibid.  Per  legale  judicium 
parium  suorum  ;  by  the  lawful  judgment 
of  his  peers.  Mag,  Chart,  c.  29.  2  Inst.  48. 

Judgment.  Judicium  executioni  demxm- 
dare  ;  to  enforce  a  judgment  by  execution. 
Bract,  fol.  107  a,  175  a.  Cum  perfectum 
sit  judicium  licet  non  executum ;  since  the 
judgment  is  perfected  though  not  executed. 
Id.  fol.  311  b.  Judicium  pro  querents; 
judgment  for  the  plaintiff.     1  Stra,  33^  34> 


Judicium  est  quasi  juris  dictum  ;  judgment 
is,  as  it  were,  the  speech  of  the  law ;  the 
very  voice  of  law  and  right.  Co.  Litt,  39  a. 
1  6.8  a.  10  Co.  42  a.  Jradieia  in  4fl>li- 
^rati«Blbiis  erebr#  matiirescaBty  ia  m^ 
««l«rsl#    pr^ccawi    itva^aain.     Judgments 

frequently  become  matured  by  deliberation, 
never  by  hurried  process,  or  precipitation. 
3  Inst.  210. 

JTadtoiaBi  a  «#»««•  J«4icedat«m  i»aUin« 
est  aMvieaii.  A  judgment  given  by  one 
who  is  not  a  proper  judge,  (or,  not  judge 
of  the  cause,)  is  of  no  weight.  10  Co.  76  b. 
Expressed  in  other  words  by  Bracton : 
««KCe«tia  a  ■•■  •■•  Jadice  lata  a«a  teaeat } 

a  sentence  pronounced  by  one  who  is  not 
a  proper  judge  is  not  binding.  Bract,  fol. 
401  a. 

Jadldam  aea  debet  eeee  illaseriam ;  ea- 
am  eflbetam  habere  debet.  A  judgment 
ought  not  to  be  illusory ;  it  ought  to  have 
its  proper  effect.     2  Inst.  341. 

Jadielam    redditar  ia  iarltaia  ia  pr«- 

•anptieae  iesie.  Judgment  in  presump- 
tion of  law  is  given  against  an  unwilling 
party.  Co.  Litt,  248  b,  3 14  b.  JTadiciaat 
rait  ia  iaritam.      Broct,  fol.  41b.      2  Stra, 

1043,  arg.     See  Injnvitum, 
Jadleian  (eeaiper)  pra  reritate  aecipitar. 

A  judgment  is  always  taken  for  truth  ; 
that  is,  as  long  as  it  stands  in  force  it  can- 
not be  contradicted.  2  Inst,  380.  Co, 
Litt,  39  a,  168  a. 

Jadicia  peeteriera  eaat  ia  le^e  fertiera. 
The  later  judgments  are  the  stronger  in 
law.  8  Co.  91  a.  Manning's  case,  Jadi- 
ciiepeaterieribaefldeseetadhibeada.  Con- 
fidence is  to  be  placed  in  the  latest  judg- 
ments or  decisions,  13  Co,  14,  The  case 
of  Modus  Decimandi. 

JUDICIUM  DEI.  Lat.  In  old  Eng- 
lish and  European  law.  The  judgment  of 
God  ;  otherwise  called  Divinum  judicium; 
the  divine  judgment.  A  term  particularly 
applied  to  the  ordeals  by  fire  or  hot  iron, 
and  water,  and  also  to  the  trials  by  the 
cross,  the  eucharist,  and  the  corsned,  and 
the  duellum  or  trial  by  battle,  (qq.  v.)  it 
being  supposed  that  the  interposition  of 
heaven  was  directly  manifested  in  these 
cases,  in  behalf  of  the  innocent.  Spelman, 
Si  se  super  defenders  non  posset  judicio  Dei, 
sc,  aqud  vel  ferro,  fieret  de  so  justitia  ;  if 
he  cannot  defend  himself  by  the  judgment 
of  God,  that  is,  by  water  or  hot  iron,  let 
justice  be  done  upon  him.  LL,  Edw, 
Conf  c.  16.  Tenetur  se  purgare  is  qui 
accusatur,  per  Dei  judicium,  scilicet  per 
calidum  ferrum  vel  per  aquam,  pro  diversi- 
tate  conditionis  hominum :  he  who  is  ac- 
cused is  bound  to  purge  himself  by  the 
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jndgmeDt  of  Qod,  that  is,  by  hot  iron  or 
by  water,  according  to  the  difference  of 
the  condition  of  persons.  Glanv.  lib.  li,c.  1. 

JUDICIUM  PARIUM.  L.  Lat.  In 
old  English  law.  Judgment  of  the  peers, 
judgment  of  one's  peers;  trial  by  jury. 
Map.  Chart,  c.  29.     See  Judicium. 

JUG.  In  old  English  law.  A  watery 
place.     Domesday,     Cowell, 

JUGEMENT.  L.  Fr.  Judgment,  Briit. 
c.  87,  100. 

JUGERUM.  Lat.  An  acre.  Oo.Litt. 
5  b.  As  much  as  a  yoke  {jupum)  of  oxen 
could  plough  in  one  day. 

JUGULATOR.  In  old  records.  A 
cut  throat  or  murderer.     Cowell. 

JUGUM  TERRiE.     L.  Lat.     In  old 

English  law.      A  yoke  of  land ;    half  a 

plough  land.  Domesday.  Co,  lAtt.  5  a. 
Cowell. 

JUISK.  L.  Fr.  A  term  used  in  Brit- 
ton  to  denote  certain  incidents  to  a  fran- 
chise or  privileged  jurisdiction,  particularly 
those  of  gallows,  pillory  and  tumbrel. 
Briit.  cc.  16,  19,  30. 

JUNCARIA,  Jotuaria.  L,  Lat.  [from 
Fr.  jonc,  a  rush.]  In  old  English  law. 
The  soil  where  rushes  grow.  Co.  Idtt.  5  a. 
Cowell. 

janctajHTWit.  United  they  aid.  A 
portion  of  the  maxim  ^mm  «•■&  Taieaat 
■iacala  jMMcta  Jarant^  (q.  y.)  frequently 
cited.     3  Man.  d  Or.  99. 

JUNCTURA.  Lat.  [from  junpere,  to 
join.]  In  old  English  law.  A  joining  to- 
gether ;  the  uniting,  putting  together,  or 
mcludmg  of  several  covenants  in  one  stipu- 
lation or  contract ;  {si  plura  pacta  de  ea- 
dem  re  deducantur  in  sUpulatione.)  Bract. 
fol.  100  b.  One  of  the  ancient  vestim^nta 
jHxctorum  ;  (vestments  of  contracts.)  Id, 
fol.  99  a. 

A  jointiure ;  a  joint  estate.    4  Co.  2  a. 

JUNIORES.  L.Lat.  In  old  European 
law.  Subordinate  or  inferior  judges,  (ju- 
dices  subordinaii.)    Spelman.   See  Puisne. 

Successors,  or  heirs.    Id. 

Yaassls,  (vassalli ;)  subjects,  (subditi  ;) 
servants,  (famuli.)  Id,  L,  Alam.  tit.  79,§  1. 

Yeomen,  {vngmui.)    Spelman. 


JURA.     Lat.  [pi.  oijus,  q.  v.]    Righte ; 

laws.  1  Bl,  Com.  123.  See  Jus,  and  if^a, 

^ara  natarae   saat   iaaataiabllia.     The 

laws  of  nature  are  unchangeable.  Branches 
Fr. 

Jara  pablica  aatcfervada  priTatis.  Pub- 
lic rights  are  to  be  preferred  to  private. 
Co.  Litt,  ISO  a.  Applied  to  protections. 
Id,  ibid.  . 

Java  paMica  ex  pviraia  IpriraiU]  pra- 
aii«ca«  dcc|4i  aaa  deb«at.  Public  rights 
ought  not  to  be  decided  promiscuously 
with  private.     Co.  Litt,  130  a,  181  b. 

Jara  •aavalaU  aalla  jare  clrili  4iriaU 
pMMaat.  The  rights  of  blood  can  be  taken 
away  by  no  civil  law.  Bacon's  Max,  52, 
reg.  11.  Applied  chiefly  to  cases  of  at- 
tainder. 

JURA  FISCALIA.  Lat.  In  English 
law.  Fiscal  rights ;  rights  of  the  exchequer. 

3  Bl.  Com,  45. 

JURA  IN  RE.  Lat.  In  the  civil  law. 
Rights  in  a  thing;  rights,  which  being 
separated  from  the  dominium,  or  right  of 
property,  exist  independently  of  it,  and  are 
enjoyed  by  some  other  person  than  him 
who  has  the  dominium.  1  Mackeld.  Civ, 
Lawy  232,  §  228.    See  Jus  in  re, 

JURA  PERSONARUM.  Lat.  Rights 
of  persons  ;  the  rights  of  persons.  Rights 
which  concem  and  are  annexed  to  the 
persons  of  men.     1  Bl.  Com.  122. 

JURA  REGALIA.  Lat.  In  English 
law.  Royal  rights,  or  privileges.  1  Bl, 
Com.  Ill,  119.     3/<2.  44. 

JURA  REGIA.  Lat.  In  English  law. 
Royal  rights ;  the  prerogatives  of  the 
erown.     CraWs  Hist.  174. 

JURA  RERUM.  Lat.  Rights  of  things ; 
the  rights  of  things ;  rights  which  a  man 
may  acquire  over  external  objects,  or  things 
unconnected  with  his  person.  1  BL  Com. 
122.     2  Id,  1. 

JURA  SUMMI  IMPERII.  Lat.  Rights 
of  supreme  dominion ;  rights  of  sovereignty. 
1  BL  Com,  49.     1  KenTs  Com,  211. 

JURAMENTUM.  L.  Lat.  [fromyurar«, 
to  swear  ;  Lat  jusfurandum,']  In  the 
civil  and  common  law.  An  oath.  Jura- 
mentum  est  indivisibils,  et  non  est  admitten- 
dum  in  parte  verum,  et  in  parte  falsum  ; 
an  oath  is  mdivisible,  and  is  not  to  be  re- 
ceived as  in  part  true  and  in  part  false. 

4  LmL  279.     See  Oath. 
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JURAMENTUM  CALUMNI^.  L. 
Lat.  In  the  civil  and  canon  law.  The 
oath  of  calumny.  4  Reeves*  Hist,  Eng, 
Law,  16.  Calv,  Lex.  Gilb.  For.  Rom,  22. 
See  Calumnia, 

JURARE.  Lat:  In  old  English  law. 
To  swear  ;  to  make  oath  ;  to  take  an  oath. 
Bract,  fol.  340  b.  Jurare  est  Deum  in  tes- 
tern  vocare,  et  est  actus  divini  cultiis ;  to 
swear  is  to  call  God  to  witness,  and  is  an 
act  of  religion.  3  Inst.  165.  Best  on 
Evid.  51,  §  55.  Jurare  duodecimd  manu  ; 
to  swear  by  twelve  hands ;  that  is,  by 
eleven  persons  besides  the  party  accused. 
See  Duodedma  manus. 

JURAT.  \L2Li.  juratum.']  In  practice. 
The  memorandum  or  clause  at  the  foot  of 
an  affidavit,  showing  when,  [and  in  English 
practice,  where,]  and  before  whom  it  was 
sworn,  (juratum.)  1  Tidd's  Pr,  496.  In 
the  old  forms  it  ran  thus :  Juratum  (or,  by 
abbreviation,  Jurat*) — die— coram  J.  H, 
Towns.  PI  491.  This  has  been  literally 
translated  in  the  modern  forms,  *' Sworn 
this — day  of — before  me,  Ac.;"  and  the 
original  word  jurat*  adopted  as  the  name 
of  the  clause.  3  Chitt.  Gen.  Pr.  339,  546. 
6  Ad.  <t  Ell  N.  S.  528.  13  Mees.  d:  W. 
519. 

The  clause  or  certificate  at  the  end  of 
bills  and  answers  in  chancery*  showing 
when,  and  how,  and  before  whom  they  are 
sworn  to,  is  also  called  the  jurat.  1  Bar- 
bourns  Ckanc.  Pr.  44,  144. 

JURATS.  [L.  Lat  jurati.^  Officers 
of  certain  municipal  corporations  m  En- 
gland, in  the  nature  of  aldermen,  or  assis- 
tants.    CowelL     Blount, 

JURATA.  L.  Lat.  [from  jurare,  to 
swear.]  A  jury.  Bract,  fol.  63  b.  Reg. 
Grig,  179  b,  186,  188,  222.  So  termed 
from  being  sworn  well  and  truly  to  try  the 
issue  between  the  parties,  and  a  true  ver- 
dict to  give  accordmg  to  the  evidence. 
3  Bl.  Com,  366, 

The  jurata,  or  common  jury  of  the  an- 
cient law,  (otherwise  termed  jurata  patricBt 
a  jury  of  the  country,)  as  distinguished 
from  the  assisa,  or  assise  established  by 
Henry  II.  The  jury  seems  to  have  been 
gradually  introduced  by  usage  as  an  adap- 
tation of  the  mode  of  trial  by  twelve  men 
to  other  cases  than  those  properly  triable 
by  the  assise,  and  finally  became,  (even 
while  assises  were  in  use,)  a  familiar  mode 
of  trying  any  fact  in  dispute  in  a  judicial 
proceeding.  It  differed  from  an  assise  in 
being  a  tribunal  chosen  by  consent  of  the 


parties  themselves,  or  appointed  by  the 
court  on  their  request ;  and  in  the  jurors 
not  being  liable  to  an  attaint.  In  some 
cases  an  assise  was  turned  into  a  jury, 
(vertitur  in  juratam,)  and  sometimes  said 
to  be  taken  in  the  manner,  or  form  of  a 
jury,  (in  modum  juratai.)  The  difference 
between  an  assisa  and  a  jurata  was  a  very 
common  piece  of  learning  in  the  reign  of 
Henry  III.  1  Reeves*  Hist.  Eng.  Law, 
86,  335,  336.  Grahh*s  Hist.  164.  Bract. 
fol.  192  b,  210  b,  215  b.  See  Assisa, 
Assise. 

JURATA.  L.  Lat.  In  English  prac- 
tice.  The  jury  clause  in  a  nisi  prius  record, 
so  called  from  the  emphatic  words  of  the 
old  forms :  Jurata  ponitur  in  respectum  ; 
the  jury  is  put  in  respite.  Towns.  PL  487, 
Telv.  97.     T.  Raym,  74. 

JURATOR.  L.  Lat.  [from  jurare,  to 
swear.]  In  old  English  law.  A  juror. 
Juratores  ;  jurors.  3  Bl.  Com.  365.  Ju- 
ratores  assisa  ;  jurors  of  the  assise.  Reg. 
Grig.  188,  223.  Juratores  debent  esse 
minus  suspecti;  jurors  ought  to  be  free 
from  suspicion.     Jenk.  Cent,  141,  case  88. 

jrar«t«res  •mnt  Jadieea  fkcti.    Jurors  are 

the  judges  of  fact.  Jenk.  Cent.  68, 
case  29. 

JURATORY  CAUTION.  [L.  Lat. 
cautio  juratoria.^  In  Scotch  law.  Secu- 
rity given  by  oatn.     See  Cautio. 

JURE.  Lat.  [abl.  of  jus,  q.  v.]  By 
right ;  in  right ;  by  the  law.    See  tn/ra. 

JURE  BELLI.  Lat.  By  the  right,  or 
law  of  war.  1  Kent*s  Com.  126.  1  Rob. 
Adm.  R.  289. 

JURECIVILL  Lat  By  *he  civil  law. 
Inst.  1.  3.  4.     1  BL  Com.  423. 

JURE  DIVINO.  L.  Lat.  By  divine 
right.     1  BL  Com.  191. 

JURE  ECCLESIiE.  L.  Lat.  In  right 
of  the  church.     1  BL  Com.  401. 

JURE  EMPHYTEUTICO.  Lat.  By 
the  right  or  law  of  emphyteusis.  3  Bl. 
Com.  232.     See  Emphyteusis. 

JURE  GENTIUM.  Lat  By  the  law 
of  nations.  InsL  1.  3.  4.  1  BL  Com.  423. 
See  Jus  gentium. 

JURE  PROPINQUITATIS.     L.  Lat 
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By  right  of  propinqtiity,  or  nearness.     2 
CraWs  Real  Prop,  1019,  §  2398. 

JURE  REPRESENTATIONIS.  L.Lat. 
By  right  of  representation  ;  in  the  right  of 
another  person.  2  BL  Com,  224,  517. 
2  Crahb's  Real  Prop,  1019,  §  2398. 

JURE  UXORIS.  L.  Lat.  In  right  of 
a  wife.     3  BL  Com.  210. 

JURE,  Juree.  L.  Fr.  [from  jurer,  to 
swear.]  A  jury.  Serra  la  verite  enquis 
par  jure ;  the  truth  shall  be  inquired  by  a 
jury.  Britt,  c  51.  Serra  la  verite  enquis 
par  Us  jurours  en  forme  de  juree ;  the 
truth  shall  be  inquired  by  the  jurors  in  the 
form  of  a  jury.  Id,  c.  86.  The  chapters 
of  Britton  here  referred  to,  are  respectively 
entitled  "  De  assises  tournes  enjures,**  and 
"  De  assises  tournes  enjurees  ;"  (of  assises 
turned  into  juries.) 

JURER.  L.  Fr.  [from  Lat.  jurare,] 
To  swear.  Britt.  c.  1.  Jurgent ;  they 
shall  swear.    Id.  c.  2. 

JURIDICAL.  [Lat.  juridicus,  q.  v.] 
Relating  to  the  administration  of  justice. 
A  juridical  day  is  one  on  which  courts  sit 
for  the  administration  of  justice.  See 
Juridicus. 

Belonging  to  the  office  of  a  judge.  See 
Judicial. 

JURIDICUS.  Lat.  [from  jus,  law,  and 
dicere,  to  say,  or  pronounce.]  Belonging 
to  law  ;  relating  to  the  administration  of 
justice  in,  or  by  a  court.  Dies  juridicus ; 
a  day  on  which  courts  can  lawfully  sit ;  a 
juridical  day ;  a  law  or  court  day.*  See 
Dies  juridicus. 

J«ris    aflacUi*   In  execmti«Me   c«n»Utit« 

The  effect  of  the  law  consists  in  the  execu- 
tion.    Co.  Litt.  289  b. 

JURIS  ET  DE  JURE.  Lat.  Of  law 
and  from  law.  A  term  applied  to  absolute 
and  conclusive  presumptions,  as  distin- 
guished from  those  which  are  inconclusive 
or  rebuttable,  which  are  termed  presump- 
tiones  juris  merely.  Best  on  Presumptions, 
20,  §  17.  Best  on  Evid.  43,  §  48.  See 
PrtBsumptio  juris,  Prcesumptio  juris  et  de 
jure. 

JURIS  ET  SEISING  CONJUNCTIO. 
L.  Lat.  The  union  of  the  right  [of  pos- 
session or  property  in  land]  and  the  seisin, 
L  e.  the  actual  corporal  possession;  con- 
stituting the  complete  title  to  lands,  tene- 


ments and  hereditaments.    Fleta,  lib.  3> 
c.  15,  §  5.  2  BL  Com.  199,  311.  3  Id.  176. 

JURIS  POSITIVI.  L.  Lat.  Of  posi- 
tive  law;  a  regulation  or  requirement  of 
positive  law,  as  distinguished  from  natural 
or  divine  law.  1  BL  Com.  439.  2  Steph. 
Com.  286.  The  fixing  the  period  of  full 
age  at  twenty-one  years  is  said  to  be 
merely  arbitrary  and  juris  positivi,  1  BL 
Com.  464.  So,  rules  of  succession  to 
estates  are  said  to  be  creatures  of  the  civil 
polity,  and yMn«^o«7m,  merely.  2  Id.  211. 

JURIS  UTRUM.  L.  Lat.  In  English 
law.  A  writ  which  lay  for  the  incumbent 
of  a  benefice,  to  recover  the  lands  or  tene- 
ments belonging  to  the  church,  which  were 
aliened  by  his  predecessor.  Termes  de  la 
ley.  F.  N.  B.  48  R,  49.  Sometimes 
called  "  the  parson's  writ  of  right,"  being 
the  highest  writ  he  could  have.  3  BL 
Com.  252. 

JURISCONSULTUS.  Lat.  [from^w*, 
law,  (juris,  of  law,)  and  consuttus,  con- 
sulted.] In  the  civil  law.  One  who  is 
consulted  on  matters  of  law ;   a  learned 

Eerson  who  ^ives  counsel  on  questions  of 
iw  ;  a  jurisconsult.  The  jurisoonsulti 
of  the  Roman  law  were  learned  persons 
{prudentes)  who  were  authorized  to  give 
answers  on  matters  of  law,  {quibus  per- 
missum  erat  dejure  respondere,)  and  whose 
opinions  (called  responsa  prudentum)  were 
of  binding  authority.    Inst.  1.  2.  8. 

ICtus  is  sometimes  used  as  a  contrac- 
tion of  this  word. 

JURISDICTIO.  Lat.  [from  jus,  law, 
right,  {juris,  of  law)  and  dictio,  a  speak- 
ing, declaring,  or  determining.]  In  old 
English  law.  Jurisdiction;  authority  to 
judge,  or  administer  justice.  Nihil  aliud 
est  jurisdictio  quam  habere  autoritatem  ju- 
dicandi  sive  jus  dicendi  inter  partes  de  ac- 
tionilfus  personarum  et  rerum,  secundum 
quod  deductcB  fuerint  in  judicium  per  auc- 
toritatem  ordinariam  vel  delegatam  ;  Ju- 
risdiction is  nothing  else  than  the  having 
authority  of  judging  or  of  administering 
justice  [declaring  the  law]  between  the 
parties  to  personal  and  real  actions,  accord- 
ing as  they  may  have  been  brought  into 
court  by  ordinary  or  delegated  authority. 
BrojcU  fol.  400  b. 

Jurisdictio  est  potestas  de  publico  intro- 
ducta  cum  necessitate  juris  dicendi.  Juris- 
diction is  a  power  introduced  of  common 
right,  [by  public  authority  or  for  the  com- 
mon benefit,]  arising  out  of  the  necessity 
of  declaring  the  law.     10  Co.  73  a,  The 
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base  of  the  Marshalsea.  1  BuUtr.  211. 
This  definition  is  borrowed  from  the  civil 
law.     Id,  ibid, 

JURISDICTION.  [Lat.  jurisdiction  q. 
v.]  Authority  to  judge,  or  administer  jus- 
tice ;  power  to  act  judicially.*  The  power 
of  hearing  and  determining  causes,  and  of 
doing  justice  in  matters  of  complaint,  ffal- 
Ufax  Anal,  b.  3,  c.  8,  num.  4.  "The 
power  to  hear  and  determine  a  cause  is 
jurisdiction."  Baldwin,  J.,  6  Peters*  R, 
691,  709.  2  Howard's  JR.  819,  338.  To 
have  jurisdiction  in  a  criminal  case  is  to 
have  power  to  inquire  into  the  facts,  to  ap- 
ply the  law,  and  to  declare  the  punishment 
in  a  regular  course  of  judicial  proceeding. 
Shaw,  C.  J.  3  Metcalfs  R,  460,  462.  See 
U,  S,  Digest  d  Supplement,  Jurisdiction. 

In  a  more  general  sense.  Power  to 
make  law  ;  power  to  legislate  or  govern ; 
power  or  right  to  exercise  authority. 

JURISPERITUS.  Lat.  [from^iM,  law, 
(juris,  of  law,)  eaidperitus,  skilled.]  Skilled 
or  learned  in  the  law. 

JURISPRUDENCE.  [Lat.  jurispru- 
dentia,  q.  v.]  The  science  of  law  ;  know- 
ledge of  law.     See  Jurisprudentia, 

JURISPRUDENTIA.  Lat.  [from  jus, 
law,  {  juris,  oi  law,)  eixA  prudentia,  wisdom, 
knowledge.]  In  the  civil  and  common 
law.    Jurisprudence,  or  legal  science. 

Jurisprudentia  est  divinarum  atque  hu- 
manarum  rerum  notitia,  justi  atque  in- 
justi  scientia  ;  jurisprudence  is  the  know- 
ledge of  things  divine  and  human,  the 
science  of  what  is  right  and  what  is  wrong. 
i>«^.  1.  1.  10.  2.  Inst,  1.  1.  1.  This 
definition  is  adopted  by  Bracton,  word  for 
word.    Bract,  fol.  3. 

Jurisprudentia  legis  communis  Anglice 
est  scientia  socialis  et  copiosa.  The  juris- 
prudence of  the  common  law  of  England 
is  a  social  and  copious  science,  "  social  in 
that  it  agreeth  with  the  principles  and  rules 
of  other  excellent  sciences,  divine  and  hu- 
man ;  copious  for  that,  quamvis  ad  ea 
quae  frequ^ntius  acciduntjura  adaptantur^ 
(though  laws  are  adapted  to  those  cases 
which  more  frequently  happen)  yet  in  a 
case  so  rare,  and  of  such  a  quality  that 
loss  is  the  assured  end  of  the  practice  of 
it,  there  should  be  such  a  multitude  and 
farrago  of  authorities  in  all  successions  of 
ages  in  our  books  and  book-cases  for  the 
deciding  of  a  point  of  so  rare  an  accident." 
7  Co,  28  a,  Calvin's  case. 

JURIST,  [from  Lat,  jus,  kw.]     One 


who  is  versed  or  skilled  in  law ;  answering 
to  the  h&t.jurisperitus,  (q.  v.) 

One  who  is  skilled  in  the  civil  law,  or 
law  of  nations.  The  term  is  now  usually 
applied  to  those  who  have  distinguished 
themselves  by  their  vjritings  on  legal  sub- 


JURNALE.  L.  Lat.  In  old  records. 
The  journal  or  diary  of  accounts  in  a  re- 
ligious house.  KennetVs  Par,  Ant,  671. 
Gowell. 

JURNEDUM.  L.  Lat.  In  old  Eng- 
lish law.  A  journey ;  a  day's  travelling. 
Cart.  S.  Edmund,  cited  in  Cowell. 

JUROR.  [L.  Fr.  jurour,  jorour ;  L. 
Lat.  jurator,"]  In  practice.  One  of  a  jury ; 
a  person  sworn  (juratus)  on  a  jury;  a 
juryman.  See  U.  S.  Digest  <&  Supplement, 
Jurors. 

JURY.  [L.  Fr.  jure,  juree  ;  L.  Lat. 
jurata,  qq.  v.]  In  practice.  A  cert^ 
number  of  men,  selected  according  to  law, 
and  su}om  (jurati)  to  enquire  of  certain 
matters  of  fact,  and  declare  the  truth  upon 
evidence  to  be  laid  before  them.  This 
definition  embraces  the  various  subdivisions 
of  juries,  as  gravid  jury,  petit  jury,  common 
jury,  special  jury,  coroner's  jury,  sheriff's 

;«»^»(qq.  V.) 

In  a  narrower  sense,  twelve  men,  selected 
and  sworn  according  to  law  ;  constituting 
the  ordinary  and  proper  tribunal  for  the 
trial  of  issues  of  fact  in  actions  at  law ; 
otherwise  termed  the  petit  jury,  to  dis- 
tinguish it  from  the  grand  jury.*  A  jury, 
ex  vi  termini,  imports  twelve  men.  6  Met- 
calfs R,  231,  arg. 

JURY  BOX.  In  practice.  The  place 
in  court  (strictly,  an  enclosed  place)  where 
the  jury  sit  during  the  trial  of  a  cause.  1 
Archb.  Pr.  208.     1  Burr,  Pr,  456. 

JURY  MAN.  One  of  a  jury  ;  a  juror. 
Little  used. 

JURY  PROCESS.  In  practice.  The 
process  by  which  a  jury  is  summoned  in  a 
cause,  and  by  which  their  attendance  is  en^ 
forced.  In  England,  it  consists  of  the 
writs  of  venire  facias,  and  distringas  jura* 
tores.  2  Tidd's  Pr,  111,  Chitt,  Arch. 
Pr,  249.     2  SUph,  Com,  689.    See  Venire. 

JUS.  Right  in  general,  or  in  the  ab- 
stract ;  justice ;  equity ;  otherwise  termed 
fas;  (L.  Lat.  rectum,  Fr.  droit,)  BracU 
fol.  2  b.    See  Bectumy  Bight. 
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Law,  as  ^tingaished  from  equity ;  strict 
law,  (pro  ripore  juris.)     Bract,  fol.  3. 

A,  or  the  law.  Jus  publicum  ;  public 
law.  Jus  civile  ;  the  civil  law.  Jus  gen- 
tium; the  law  of  nations.  Inst.  1.  1,  2. 
Bract,  fol.  3  b,  4.     See  Law. 

A,  or  the  right ;  as  applied  to  a  particu- 
lar person  or  subject.  Jus  ad  rem  ;  a  right 
to  a  thing.  Jus  possessUmis  ;  the  right  of 
possession.     See  infra. 

A  rule  of  law  or  regulation.  Jus  vetus  ; 
the  old  rule  or  law.  Jus  novum  ;  the  new 
rule.     Inst.  2.  13. 

An  action.  Bra^t.  fol.  3.  Or  rather, 
those  proceedings  in  the  Roman  action 
which  were  conducted  before  the  praetor, 
dee  Actio. 

Power  or  aulhority.  Sui  juris;  in  one's 
own  power;  independent.  Inst.  1.  8.  pr. 
^rac^.  fol.  3.  Alieni  juris;  under  another's 
power.     Inst.  1.  8.  pr. 

The  profession,  (ars)  or  practice  of  the 
law.  Jus  ponitur  pro  ipsa  arte.  Bract. 
foL  2  b. 

A  court  or  judicial  tribunal,  (locus  in 
quo  redditur  jus.)     Bract,  fol.  3. 

Jh«  est  ars  b«ai  et  aqai.  Law  is  the  sci- 
ence of  what  is  good  and  just.  Dig.  1.1. 
1.  1.  Bract,  fol.  2  b.  This  definition  is 
considered  by  the  learned  editor  of  Mackel- 
dey's  Civil  Law  to  be  inaccurate  or  imper- 
fect, as  it  makes  law  merely  the  science  of 
morals,  or,  at  most,  the  science  of  equity. 
1  Mackeld.Civ.  Law,  122, 123,  Kaufmunn's 
note,  ibid. 

Jh«  «•(■•»■»  recti  ;  ct^jnic^aid  ««t  cMitr* 
■•rMam  recti  est  iajaria.      Law   is  a  rule 

of  right ;  and  whatever  is  contrary  to  the 
rule  of  right  is  an  injury.     3  Bulstr.  313. 

Smu  et  rr«as  ■■■^■am  c^ha^itaat.  Right 
and  fraud  never  dwell  together.  10  Co. 
45  a,  Jenning^s  case.  Applied  to  the  title 
of  a  statute.  Id.  ibid.  Best  on  Evid. 
260,  §  205. 

Jmm  ex  iajnria  aea  eritar.  A  right  does 
[or  can]  not  arise  out  of  a  wrong.  4  Bing. 
639.     Broom^s  Max.  352,  note. 

JTas  man  kabeati  tate  aen  yareivr.  One 
who  has  no  right  cannot  be  safely  obeyed. 
Hob.  146. 

Jas  resyicit  a^aitateat.  Law  regards 
equity.     Co.  Litt.  24  b.    Broom's  Max.  39. 

JUS  ACCRESCENDL  L.  Lat.  The 
right  of  survivorship ;  sometimes  called 
the  right  of  accruer  or  accretion.  Bract. 
fol.  262  b.  This  is  a  principal  incident 
peculiar  to  an  estate  held  by  several^'otn/fy; 
and  is  so  called,  because  upon  the  death 
of  one  joint  tenant,  the  right  or  share 
which  he  had  accumulates  and  increases, 
or  accrues  to  the  survivor ;  (pars  ilia  com- 

82 


munis,  per  jus  aoereseendi,  accreaeit  supsr- 
stitibus.)  Id.  ibid.  2  Bl.  Com.  184.  1 
Steph.  Com.  316.  2  Crabb's  Real  Prop. 
940,  §  2306. 

JTas  acereeceadi  later  asereateresy  i^ra 
beaeflcie  caaiaiercil,  iecaas  aaa  hafeet.  The 
right  of  survivorship  has  no  place  between 
merchants,  for  the  benefit  of  commerce. 
Co.  Litt.  182  a.  2  Store's  Eq.  Jur.  §  1207. 
There  is  no  survivorship  in  cases  of  part* 
nership,  as  there  is  in  joint- tenancy.  Story 
on  Partn.  §  90.  It  is  an  universally  es- 
tablished principle  of  the  whole  commercial 
world  that  the  property  and  effects  of  a 
partnership  do  not,  in  case  of  a  dissolu* 
tion  by  death,  belong  exclusively  to  the 
survivors,  but  are  to  be  distributed  between 
them  and  the  representatives  of  the  de- 
ceased in  the  same  manner  as  they  would 
hare  been  upon  a  voluntary  dissolution  tn- 
ter  vivos.     Id.  §  342. 

JTas  aecreeceadi  pnBfertar  aaeribas.  The 
right  of  survivorship  is  preferred  to  in- 
cumbrances. Co.  Litt.  185  a.  Hence  no 
dower  or  curtesy  can  be  claimed  out  of  a 
joint  estate.     1  Steph.  Com.  316. 

JTas  accresceadi  priefertar  altiaiie  Telaa- 
tati.  The  right  of  survivorship  is  pre- 
ferred to  the  last  will.  Co.  Litt.  185  b. 
A  devise  of  one's  share  of  a  joint  estate, 
by  will,  is  no  severance  of  the  jointure ; 
for  no  testament  takes  effect  till  after  the 
death  of  the  testator,  and  by  such  death 
the  right  of  the  survivor  (which  accrued 
at  the  original  creation  of  the  estate,  and 
has  therefore  a  priority  to  the  other)  is 
already  vested.  2  Bl.  Com.  186,  3  Steph. 
Com.  316. 

JUS  AD  REM.  Lat.  In  the  civil  law. 
A  right  to  a  thing.  A  personal  right  ap^ 
plying  only  against  the  actual  obligee,  as 
distinguished  from  ^us  in  re,  a  right  in  the 
thing  itself,  which  is  a  real  right  having 
effect  against  every  third  person.  1  Mackeld. 
Civ.  Jmw,  321,  Kaufman's  note.  Defined 
by  Huberus  and  Heineccius,  facultas  com- 
petens  personos  in  personam,  ut  hcec  aliquid 
dare  vel  facere  teneatur ;  (a  power  belong- 
ing to  one  person  against  another  person, 
[by  which]  the  latter  may  be  compelled  to 
give  or  do  something.)  Hevnecc.  Elem. 
Jur.  Civ.  lib.  2,  tit  1,  §  332.  Property 
consisting  in  action  or  obligation  is  called 
jus  ad  rem ;  property  in  possession  or  do- 
minion is  called  jus  in  re.  Hallifax  Anal. 
b.  2,  c.  1,  num.  9.  Property  in  action, 
when  considered  with  regard  to  the  person 
from  whom  it  is  due,  is  called  obligation  ; 
when  considered  with  regard  to  the  person 
to  whom  it  is  due,  it  is  called  jus  ad  rem. 
Id.  0.  13,  num.  1.     Story's  Ccnfl.  Laws,  § 
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580«  These  terms  are  derived  from  the 
canon  law.  2  Wooddes.  LecL  235.  1 
Kent* 9  Com.  111. 

In  the  canon  law.  A  right  to  a  thing. 
An  inchoate  and  imperfect  right,  such  as 
is  gained  hy  nomination  and  institution,  as 
distinguished  from  jw  in  re,  or  complete 
and  full  right,  such  as  is  acquired  hy  cor- 
poral possession.  Decretal,  lib.  2,  tit.  4,  c. 
40.     2  £1.  Com.  812. 

In  common  and  modem  law.  A  right 
to  a  thing  without  the  possession  of  it.  1 
KenVs  Com.  177.  An  imperfect  orincom- 
plete'right.  Cowen,  J.,  4  JSUVs  (N.  Y.)  R. 
635,  640.  A  lien  depending  wholly  upon 
contract  is  called  a  jus  ad  rem.  1  Duer 
on  Ins.  538,  note. 

JUS  ALBINATUS.  L.  Lat.  The 
droit  d'aubaine,  (q.  v.)     See  Alhinatiis  jus. 

JUS  BANCI.  L.  Lat.  In  old  English 
law.  The  right  of  bench.  The  right  or 
privilege  of  having  an  elevated  and  sepa- 
rate seat  of  judgment,  anciently  allowed 
only  to  the  king's  judges,  who  hence  were 
said  to  administer  high  justice,  {summxim 
administrantjustitiam.)  Blount,  voc.  Bank. 

JUS  BELLI.  Lat.  The  law  of  war. 
The  law  of  nations  as  applied  to  a  state  of 
war,  defining  in  particular  the  rights  and 
duties  of  the  belligerent  powers  themselves, 
and  of  neutral  nations. 

The  right  of  war;  that  which  may  be 
done  without  injustice  with  regard  to  an 
enemy.  Grotius  de  Jure  Belli,  lib.  1, 
c.  1,  §  3. 

JUS  CIVILE.  Lat.  Civil  law.  The 
whole  body  of  law  peculiar  to  any  state ; 
the  law  by  which  parti^ar  districts,  com- 
munities or  nations  are  governed.  Quod 
quisgue  populus  siUjus  constituit,  id  ipsius 
proprium  civitatis  est^  vocaturque  jus  civile, 
quasi  jus  proprium  ipsius  civitatis.  That 
law  which  every  people  establishes  for 
itself  is  peculiar  to  the  state  which  esta- 
blishes it,  and  is  called  civil  law,  being  as 
it  were  the  proper  law  of  such  state  {cim- 
tatis.)  Inst.  1.  2. 1.  Otherwise  called  by 
Blackstone  municipal  law.     1  Bl.  Com.  44. 

The  civil  law  of  the  Romans,  in  parti- 
cular ;  the  law  used  by  the  Roman  people ; 
{Jus  civile  Homanorum,)  Inst.  1.  2.  2, 
Now  called  emphatically  "  the  civil  law.'' 

Among  the  Romans,  the  term  jus  civile 
was  used  in  a  more  restricted  sense,  to 
signify  all  the  Roman  law,  except  the  jus 
honorarium.  Dig.  1.1.7.  And,  in  a  still 
more  restricted  acceptation,  to  denote  only 


the  auctoritas  prudentum,  and  the  dispu^ 
tqtiofori.     Dig.  1.  2.  2,  5,  22. 

JUS  CIVITATIS.  Lat.  The  right  of 
citizenship.    See  Civitas. 

JUS  COMMUNE.  Lat.  In  the  civil 
law.  Common  right;  the  common  and 
natural  rule  of  right,  as  opposed  to  jus 
singulare,  (q,  v.)  1  Mackeld.  Civ.  Law, 
181,  188.  Bracton  uses  the  phrase  in  this 
sense.  Poterit  quis  renuntiare  iis  qua  pro 
se  et  suis  introducta  sunt  contra  jus  com- 
mune ;  a  person  may  relinquish  rights 
introduced  for  the  benefit  of  himself  and 
his,  [that  is,  those  claiming  under  him,] 
against  the  common  rule  of  law.  Bract. 
fol.  49. 

In  English  law.  The  common  law,  an- 
swering to  the  Saxon  folcright.  1  Bl, 
Com.  67. 

JUS  CORONA.  Lat.  In  English  law. 
The  right  of  the  crown,  or  rather  to  the 
crown;  the  right  of  succession  to  the  throne. 
1  Bl.  Com.  191.     2  Steph.  Com.  434. 

JUS  CURIALITATIS.  L.  Lat  In 
English  law.  The  right  of  curtesy.  Spel- 
man.     See  Curialitas,  Curtesy. 

JUS  DELIBERANDI.  Lat.  In  the 
civil  law.  The  right  of  deliberating;  a 
right  granted  by  the  praetor  to  the  heir, 
allowing  him  time  to  consider  whether  he 
would  accept  the  inheritance  or  not.  Inst. 
2.  19.  5.    See  Deliberare. 

JUS  DISPONENDI.  L.  Lat.  The 
right  of  disposing.  2  Kent's  Com.  174. 
3  Id.  44. 

JUS  DUPLICATUM.  Lat.  A  double 
right ;  the  right  of  possession  united  with 
the  right  of  property;  otherwise  called 
droit  droit.     2  Bl.  Com.  199. 

JUS  FIDUCIARIUM.  Lat.  In  the 
civil  law.  A  right  in  trust,  as  distinguished 
from  jus  legitimum,  a  legal  right.  2  BL 
Com.  328. 

JUS  FODIENDI.  Lat.  In  the  civil 
and  old  English  law.  A  right  of  digging 
on  another^s  land.  Inst.  2.  3.  2.  Bract. 
fol.  222. 

JUS  GENTIUM.  Lat.  The  law  of 
nations.  Quod  naturalis  ratio  inter  omnes 
homines  constituit,  id  apud  omnes  gentes 
perceque  custoditur,  vocaturque  jus  gentium, 
qiutsi  quo  jure  omnes  gentes  utantur.    That 
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law  which  natural  reason  has  established 
among  all  men  is  equally  observed  among 
all  nations,  and  is  called  the  law  of  nations, 
as  being  the  law  which  all  nations  use. 
Inst,  1.  2.  1.  Diff,  1.  1.  9.  1  £1  Com. 
43.  1  Xenfs  Com.  7.  1  Macheld.  Civ. 
Law,  21,  §  31.     Id.  124,  §  113. 

JUS  GLADII.  L.  Lat.  The  right  of 
the  sword ;  the  executory  power  of  the 
law ;  the  right,  power  or  prerogative  of 
punishing  for  crime.  4  Bl.  Com,  1*1*1, 
Potestas  animadvertendi  in  facinorosos, 
Calv.  Lex, 

JUS  HONORARIUM.  Lat.  In  the 
Roman  law.  The  honorary  law.  A  code 
of  equitable  jurisprudence  compiled  from 
the  edicts  of  the  praetors  and  aediles.  Inst. 
1.  2.    Halifax  Anal.  b.  1,  c.  2,  num.  12. 

1  Spencers  Chancery,  322,  324.  1  Mackeld. 
Civ.  Law,  23,  §  33.     So  called  ah  honore 

pratoris,  that  is,  from  the  public  offices 
with  which  the  praetors  and  aediles  were 
invested,  and  from  which  that  law  issued ; 
and  hence  signifying  law  hy  the  magistrates. 
Id.  ibid,  note  {d,)  Inst,  1.  2.  7.  Called 
in  the  Digests  the  living  voice  of  the  civil 
law,  (viva  vox  juris  civilis,)    Dig.  1.  1.  8. 

JUS  IN  RE.  Lat.  A  right  in  a  thing. 
Defined  by  the  civilians,  facultas  homini 
in  rem  competens,'  sine  respectu  ad  certam 
personam;  a  power  belonging  to  a  man 
over  a  thing  without  reference  to  any  par- 
ticular person.  Heinecc.  Mem.  Jur.  Civ. 
lib.  2,  tit.  1,  §  332.  A  right  in  a  thing 
itself,  having  effect  against  every  third  per- 
son. 1  Mackeld.  Civ.  Law,  321,  §  294, 
Eaufmann's  note.  A  fixed  right  of  pro- 
perty, annexed  or  attached  to  a  thing. 
Story  on  Bailm.  93  g.  See  Story's  Confl, 
Laws,  §  371. — Property  in  possession  or 
dominion,  as  distinguished  ivom  jus  ad  rem, 
(q.  V.)  Halifax  Anal.  b.  2,  c.  1,  num.  9. 
Story's  Conjl.  Laws,  §  530. 

A  right  in  a  thing,  implying  both  right 
and  possession.  1  Kent's  Com.  177.  A 
complete,  as  distinguished  from  an  imper- 
fect right.*  Cowen,  J.,  4  HilVs  (N.  Y.) 
R.  635,  640. — A  lien  accompanied  with 
possession;  a  visible  lien.  1  Duer  on  Ins. 
538,  note. 

JUS  LEGITIMUM.  Lat.  In  the  civil 
law.  A  legal  right;  one  which  was  re- 
medied by  the  ordinary  course  of  law. 

2  Bl.  Com.  328.  Cowen,  J.,  2  HiWs 
(N.Y.)i2.418,424. 

JUS  MARITI.  Lat.  The  right  of  a 
husband;   especially  the  right  which  a 


husband  acquires  to  his  wife's  moveable 
estate  by  virtue  of  the  marriage.  1  Forbes* 
Inst,  part  1,  p.  63. 

JUS  MERUM.  L.  Lat.  In  old  En- 
glish law.  Mere  or  bare  right ;  the  mere 
right  of  property  in  lands,  without  either 
possession  or  even  the  right  of  possession. 

2  Bl,  Com.  197.     Bract,  fol.  23. 

JUS  NATURE.  Lat.  The  law  of 
nature.     See  Jus  naturaU. 

JUS  NATURALE.  Lat.  Natural  law. 
The  name  given  among  the  Romans  to  that 
law  which  is  derived  from  the  animal  na- 
ture of  man,  and  from  those  instincts  which 
he  has  in  common  with  the  brute  creation. 
1  Mackeld.  Civ.  Law,  124,  §  113.  Id. 
125,126,  Kaufman's  note.     Bract,  fol.  3  b. 

The  law  of  nations  {jus  gentium)  was 
sometimes  called  by  this  name.  Inst,  1. 
2.11.    Id.2,\.l\. 

JUSNECIS.  Lat.  In  the  Roman  law. 
The  right  of  death  ;  or  of  putting  to  death. 
A  right  which  a  father  anciently  had  over 
his  children.  3  Gibbon* s  Bom.  Emp.  169, 
(Am.  ed.  1844.)     Adam's  Rom.  Ant.  51. 

JUS  PAPIRIANUM,  or  Jus  Civile  Pa- 
pirianum.  Lat.  The  civil  law  of  Papirius. 
The  title  of  the  earliest  collection  of  Roman 
law,  said  to  have  been  made  in  the  time  of 
Tarquin,  the  last  of  the  kings,  by  a  pontifex 
maximus  of  the  name  of  Sextus  or  Publius 
Papirius.  Very  few  fragments  of  this  col- 
lection now  remain,  and  the  authenticity  of 
these  has  been  doubted.  1  Kent's  Com. 
517.     1  Mackeld.  Civ.  Law,  14,  §  21. 

JUS  PASCENDL  Lat.  In  civil  and 
old  English  law.  The  right  of  pasturing 
cattle.    /n<«.  2.3.  2.    -Bra<;<.  fol.  53  b,  222. 

JUS  PATRONATUS.  L.  Lat.  In 
English  eclesiastical  law.  The  right  of 
patronage  ;  the  right  of  presenting  a  clerk 
to  a  benefice.    Blount. 

A  commission  from  the  bishop,  where 
two  presentations  are  offered  upon  the 
same  avoidance,  directed  usually  to  his 
chancellor  and  others  of  competent  learn- 
ing, who  are  to  summon  a  jury  of  six 
clergymen  and  six  laymen,  to  inquire  into 
and  examine  who  is  the  rightful  patron. 

3  Bl.  Com.  246.     3  Steph.  Com.  517. 

JQS  POSSESSIONS.  Lat.  A,  or 
the  right  of  possession,  or  seisin.  Bract. 
fol.  3.  Co.  Litt.  266  a.  3  Bl.  Com.  177, 
191. 
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JUS  POSTLIMINII.  Lat.  In  the 
civil  law.  The  right  of  postliminy ;  the 
right  or  claim  of  a  person  who  had  been 
restored  to  the  possession  of  a  thing,  or  to 
a  former  condition,  to  be  considered  as 
though  he  had  never  been  deprived  of  it. 
Big,  49.  16.  6.  3  Bl  Com.  107,  210. 
See  Postliminium, 

In  international  law.  The  right  bj 
which  property  taken  by  an  enemy,  and 
recaptured  or  rescued  from  him  by  the 
fellow  subjects  or  allies  of  the  original 
owner,  is  restored  to  the  latter  upon  certain 
terms.     1  Kent's  Com.  108. 

JUS  PR^SENS.  Lat.  In  the  civil 
law.  A  present  or  vested  right ;  a  right 
already  completely  acquired.  1  Mackeld. 
Civ.  Law,  174,  §  183. 

JUS  PR^LATIONIS.  Lat.  Theright 
of  preference  or  priority ;  the  priority  of 
one  creditor  over  another.  Story  Confl. 
LawSf  §  325  c. 

JUS  PR^TORIUM.  Lat.  In  the 
civil  law.  The  discretion  of  the  praetor,  as 
distinct  from  the  leges,  or  standing  laws. 
3  BL  Com.  49.  That  kind  of  law  which 
the  praetors  introduced  for  the  purpose  of 
aiding,  supplying  or  correcting  the  civil 
law,  for  the  public  benefit.  Dig.  1.  1.  7. 
Called  also  Jus  honorarium,  (q.  v.) 

JUS  PRECARIUM.  Lat.  In  the 
civil  law.  A  right  in  courtesy,  for  which 
the  remedy  was  only  by  entreaty  (preee,) 
or  request.  2  BL  Com.  328.  Cowen,  J., 
2^«7ra(N.Y.)iJ.  418,  424. 

JUS  PROPRIETATIS.  Lat.  The  right 
of  property,  as  distinguished  from  the  jus 
posstssionis,  or  right  of  possession.  Bract. 
fol.  3.  Called  by  Bracton  jus  merum,  the 
mere  right.  Id.  ibid.  2  BL  Com.  197. 
3  Id.  19,  176. 

JUS  PUBLICUM.  Lat.  In  the  Ro- 
man law.  Public  law  ;  that  which  regards 
the  condition  of  the  Roman  state ;  {quod 
ad  staium  rei  BomaruB  special. )  Inst.  1. 
1.  4.  This  definition  is  borrowed  by  Brac- 
ton, who  accommodates  it  to  the  English 
jurisprudence.  Ust  jus  publicum  quod 
ad  statum  reipuhlicas  pertinet.  Bract,  fol. 
3  b. 

jr««  paUicani,|^riTAt«rH«i  psctls  niiuarl 
«•■  p«tc«t.  A  public  law  or  right  cannot 
be  altered  by  the  agreements  of  private 
persons.      Another  form  of   the  maxim 

C«areaa«  prlT«t«ranii  nmn  p^tasC  yaUico 
Jari  ^rosarc. 


JUS  RELICTJE.  L.  Lat.  The  right 
of  a  relict ;  the  right  or  claim  of  a  relict  or 
widow  to  her  share  of  her  husband's  estate, 
particularly  the  moveables.  2  Karnes* 
Equity^  340.      1  Forbes'  InsL  part  1,  p.  67. 

JUS  SCRIPITJM.  Lat.  In  the  Ro- 
man law.  Written  law  ;  answering  to  the 
Gr.  vofioQ  lyyqafpog.  Inst.  1.  2.  3.  All 
law  that  was  actually  committed  to  writing, 
whether  it  had  originated  by  enactment  or 
by  custom,  in  contradistinction  to  such 
parts  of  the  law  of  custom  as  were  not 
committed  to  writing.  1  Mackeld.  Civ. 
Law,  125,  §  113. 

In  English  law.  Written  law,  or  statute 
law,  otherwise  called  lex  scripta,  as  dis- 
tinguished from  the  common  law,  lex  non 
scripta.     1  BL  Com.  62. 

Jus  scriptum  seems  to  be  used  by  Lord 
Coke  to  denote  the  civil  law,  as  distinguished 
from  the  law  of  England.  Quod  in  jure 
scripto  jus  appellatur,  in  lege  Angliae  rec- 
tum esse  dicitur.     Co.  Litt.  158.   • 

JUS  TERTIL  L.  Lat.  The  right  of 
a  third  party. 

JUS  SINGULARE.  Lat.  In  the  civil 
law.  A  peculiar  or  anomalous  rule,  dif- 
fering from  the  jus  commune  or  common 
rule  of  right,  and  established  for  some 
special  reason.  1  Mackeld.  Civ.  Law,  181, 
§  188. 

JUS  TRIUM  LIBERORUM.  Lat.  In 
the  Roman  law.  A  right  or  privilege  al- 
lowed to  the  parent  of  three  or  more  chil- 
dren. 2  Kent's  Com.  85.  2  BL  Com. 
247.  These  privileges  were,  an  exemption 
from  the  trouble  of  guardianship,  priority 
in  bearing  offices,  and  a  treble  proportion 
of  corn.    Adam's  Bom.  AnL  227,  (Am.  ed.) 

JUSVENANDL  Lat.  In  old  English 
law.  A  right  of  hunting  on  another's 
land.     Bract,  fol.  222. 

JUSJURANDUM.  Lat.  An  oath.  InsL 
4.  16.  1.  Juramentum  is  the  ordinary 
law  Latin  word. 

JTa^jarandaia  inter  alia*  faetnai  aec  aa- 
cere  aec  predea^e  debet.  An  oath  made 
between  others  ought  neither  to  hurt  nor 
profit.  4  Inst.  279.  This  is  merely  a 
special  application  of  the  maxim,  Be«  later 
alia*  acta  alterl  aacere  aaa  debet,  (q.  v.) 

JUSTA.     See  Justus. 

JUSTA  CAUSA.  Lat.  In  the  civU 
law.    A  just  cause;  a  lawful  ground;  a 
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legal  transaction  of  some  kind.     1  Mackeld. 
Civ.  Law,  287,  §  274. 

JUSTE.  Lat.  In  the  civillaw.  Justly; 
lawfully;  by  title,  or  upon  some  lawful 
ground,  {ex  caitsd  titulove.)     Calv,  Lex, 

Justly ;  regularly ;  lawfully ;  in  due 
form  of  law.     Id, 

JUSTICE.  L.  Fr.  and  Eng.  [Lat. 
justitia,]  The  virtue  which  consists  in 
givbg  to  every  one  what  is  his  due.  Web- 
ster, Conformity  to  the  law  both  in  will 
and  act.  The  definition  of  justice  in  the 
Roman  civil  law  makes  it  to  consist  in  the 
will  or  disposition  (voluntas)  alone.  See 
Jusiiiia, 

That  which  is  one's  due  or  desert ;  the 
giving  or  administering  of  which  is  the 
object  and  end  of  the  law.*     2  Inst.  56. 

JUSTICE.  Fr.  In  feudal  law.  Juris- 
diction ;  judicial  cognizance  of  causes  or 
ofifences.  There  was  an  extremely  ancient 
distinction  in  the  feudal  law  between  the 
high  justice  and  the  low.  The  former  in- 
cluded the  right  of  trying  crimes  of  every 
kind,  even  tie  highest ;  the  latter  was 
confined  to  petty  trespasses.  1  Robert" 
son's  Charles  V.  Appendix^  note  xxiii. 
There  was  sometimes  a  distinction  between 
highy  middle  and  low  justice,  {justice  haute, 
moyenne  and  basse,)  Boutillier  Somme 
Burale,  lib.  1,  tit.  21.  Esprit  des  Lois, 
liv.  28,  c.  42. 

JUSTICE.  L.  Fr.  and  Eng.  [L.  Lat. 
justicia,  justiciarius,]  A  title  ^ven  to  the 
judges  of  common  law  courts  in  England 
and  the  United  States.  This  is  of  great 
antiquity  in  English  law,  and  seems  peculiar 
to  the  common  law ;  never  having  been 
given  to  the  judges  of  equity  and  admiralty 
courts.  Cowell,  See  Justices.  Justice  oc- 
curs as  a  French  word  in  Britton.  Britt, 
cc.  2.121. 

Lord  Coke  observes  that  '^  in  Qlanville 
(lib.  2,  cap.  6,)  a  justice  is  called  justitia 
in  ipso  abstracto,  as  it  were  justice  itself, 
[in  the  abstract]  which  appellation  remains 
still  in  English  and  French,  to  put  them  in 
mind  of  their  duty  and  functions.  But  now 
in  legal  Latin  they  are  called  justidarii, 
tanquam  justi  in  concreto  [just  in  the  con- 
crete ;]  and  they  are  called  justidarii  de 
banco,  &c,  and  h^vqv  judices  de  banco,  <fec." 
Co,  Lilt.  71  b.  This  ancient  practice  still 
remains  unchanged  ;  the  judges  of  the 
English  courts  of  Queen's  Bench  and  Com- 
mon Pleas,  and  after  them  the  judges  of 
the  Supreme  Court  of  the  United  States, 
and  of  most  of  the  supreme  state  courts. 


being  denominated  in  law,  and  according 
to  the  proper  style  of  their  respective  courts, 
justices. 

The  terra  justice,  however,  is  not  confined 
to  the  superior  courts,  but  is  applied  to 
judicial  officers  and  magistrates  of  the 
lowest  grade.     See  Justices  of  the  peace. 

To  JUSTICE.  [ULsit,  justiciare.]  In 
old  English  practice.  To  do  justice :  to 
see  justice  done ;  to  summon  one  to  do 
justice.     See  Jusiiciare,  Justides. 

JUSTICE  SEAT.  In  English  law.  The 
principal  court  of  the  forest,  held  before 
the  chief  justice  in  eyre,  or  chief  itinerant 
judge,  or  his  deputy  ;  to  hear  and  deter- 
mine all  trespasses  within  the  forest,  and  all 
claims  of  franchises,  liberties  and  privileges, 
and  all  pleas  and  causes  whatsoever  there- 
in arising.  3  Bl.  Com.  72.  4  Inst.  291. 
3  Steph,  C(m,  440. 

JUSTICEABLE.  In  old  English  law. 
Amenable ;  summonable.  Britt,  c.  34.  See 
Justice, 

JUSTICER.  The  old  form  of  justice, 
following  the  L.  Lat.  justitiarius,  Blount, 
voc.  Justice.     Spelman,  voc.  Justitia. 

JUSTICES  OF  ASSISE.  [L.  Lat. 
justitiarii  ad  capiendas  assisa^,'\  In  old 
English  law.  A  particular  kind  of  justices 
in  eyre,  appointed  or  commissioned  to 
determine  certain  actions  called  assises,  or 
to  take  verdicts  in  such  actions.  Magna 
Charta,  c.  12.  Bract,  fol.  106  b,  108. 
3  Bl,  Com,  67.  They  were  not  however 
specially  known  by  this  name  until  after 
the  discontinuance  of  the  justices  in  eyre, 
(q.  V.)  Lord  Coke  says  they  were  ''so 
called  because  writs  oi  assise  of  novel  dis- 
seisin were  retiimable  before  them  to  be 
taken  in  their  proper  counties  twice  every 
year  at  the  least,  whereupon  they  had 
authority  to  give  judgment,  and  award 
seisin  and  execution;  and  therefore,  both 
for  the  number  of  them  in  times  past,  and 
for  the  greater  authority  they  had  than  as 
justices  of  nisi  prius,  (which  was  to  try 
issues  only,  except  in  guars  impedit  and  assi- 
ses de  darrdn  presentment)  they  were  deno- 
minated justices  of  assises,"   Co,  Litt,  263  a. 

In  modern  English  law.  The  judges  of 
the  superior  courts  at  Westminster,  who 
go  circuit  into  the  various  counties  of  En- 
gland and  Wales  twice  a  year,  for  the  pur- 
pose of  disposing  of  such  causes  as  are 
ready  for  trial  at  the  assizes.  Holthouse, 
Sometimes  also  called  Justices  of  nisi  prius, 
3  Bl.  Com.  58. 
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JUSTICES  IN  EYKE.  [L.  Lat.  jub^ 
ticiarii  in  itinere  ;  justidarii  ttinerantes  or 
errantes.']  In  old  English  law.  Itinerant 
or  travelling  justices.  Justices  who  tra- 
velled from  county  to  county  throughout 
the  kingdom,  usually  once  every  seven 
years,  sometimes  with  a  general  commission 
to  determine  all  manner  of  causes,  (ad 
omnia  placita,)  and  sometimes  for  certain 
special  purposes,  as  to  take  assises  of  novel 
disseisin  and  mort  d'ancestor,  to  deliver 
the  gaols,  and  sometimes  to  take  a  single 
assise  or  two,  and  no  more.  Bract,  fol. 
106  b,  108.  Bracton  gives  the  forms  of 
their  commissions  in  each  of  these  cases,  at 
length.  Id.  fol.  109—111  b.  They  were 
first  regularly  established  in  the  time  of 
Henry  II.  8  BL  Com.  67.  1  Spencers 
Chancery,  116,  116. 

JUSTICES  OF  GAOL  DELIVERY. 
[L.  It&i.  justidarii  ad  gaolas  deliberandas.'] 
In  old  English  law.  Justices  in  eyre  who 
acted  under  a  special  commission  to  deliver 
the  gaols  of  persons  confined  in  them  for 
any  contempt  or  offence.  Bract,  fol.  105  b, 
108,  109  b,  110.     See  Gaol  delivery. 

The  judges  of  the  superior  courts  at 
Westminster  now  act  in  this  capacity, 
under  a  commission  of  gaol  delivery.  3  Bl. 
Com.  68. 

JUSTICES  OF  THE  JEWS.  [L.  Lat. 
jtisticiarii  ad  custodiam  JudcBorum  a^ 
signati.]  In  old  English  law.  Justices 
appointed  by  Richard  I.  to  carry  into  effect 
the  laws  and  orders  which  he  made  for 
regulating  the  contracts  and  usury  of  the 
Jews.     Blount.     Holthouae. 

JUSTICES  OF  LABORERS.  In  old 
English  law.  Justices  appointed  to  redress 
the  frowardness  of  laboring  men,  who  would 
either  be  idle  or  have  unreasonable  wages. 
Blount. 

JUSTICES  OF  NISI  PRIUS.  In 
English  law.  This  title  is  now  usually 
coupled  with  that  of  Justices  of  Assize  ; 
the  judges  of  the  superior  courts  acting  on 
their  circuits  in  both  these  capacities. 
3  Bl.  Com.  68,  69.  Formerly,  a  distinc- 
tion was  made  between  these  two  kinds  of 
justices ;  justices  of  assise  having  power  to 
give  judgment  in  a  cause,  but  justices  of 
nisi  prius  only  to  take  the  verdict.  Cromp. 
Jur.  204.  And  Cowell  makes  another 
distinction ;  that  the  former  had  to  deal  in 
causes  personal,  as  well  as  real,  but  the 
latter  strictly  only  in  the  possessory  writs 
called  assises.     See  Nisi  Prius, 


JUSTICES  OF  OYER  AND  TER- 
MINER. [L.  Lat.  justidarii  ad  audiendum 
et  terminandum.']  In  old  English  law. 
Justices  deputed  upon  some  special  or  ex- 
traordinary occasion,  to  hear  and  determine 
some  peculiar  causes,  such  as  cases  of 
riotous  assembly  or  insurrection,  heinous 
misdemeanor  or  trespass.  Cowell.  F.  N.  B. 
110. 

The  judges  of  the  superior  courts  now 
act  in  this  capacity,  under  a  commission  of 
(yyer  and  terminer.  3  Bl.  Com.  68.  See 
Oyer  and  Terminer. 

JUSTICES  OF  TRAIL-BASTON.  In 
old  English  law.  A  kind  of  justices  ap- 
pointed by  king  Edward  I.  upon  occasion 
of  great  disorders  in  the  realm,  during  his 
absence  in  the  Scotch  and  French  wars. 
They  were  a  kind  of  justices  in  eyre,  with 
great  powers  adapted  to  the  emergency, 
and  which  they  exercised  in  a  summary 
manner.  Cowell.  Blount.  The  origin  of 
the  term  trail-baston  has  been  variously 
explained.     See  Cowell. 

JUSTICES  OF  THE  PAVILION.  In 
old  English  law.  Judges  of  a  pyepowder 
court,  of  a  most  transcendent  jurisdiction, 
anciently  authorized  by  the  Bishop  of  Win- 
chester, at  a  fair  held  on  St.  Giles'  Hills 
near  that  city.     Cowell.    Blount. 

JUSTICES  OF  THE  PEACE.  [L. 
Lat.  justitlarii  ad  paeem.]  In  English  law. 
County  magistrates  appointed  by  special 
commission  under  the  great  seal,  to  keep 
the  peace  in  the  particular  county  named. 
Their  commission  appoints  them  all,  jointly 
and  severally,  to  keep  the  peace,  and  any 
two  or  more  of  them  to  inquire  of  and 
determine  felonies  and  other  misdemeanors 
in  such  county  committed ;  in  which  num- 
ber some  particular  justices,  or  one  of 
them,  are  airected  to  be  always  included, 
and  no  business  to  be  done  without  their 
presence ;  the  words  of  the  commission 
running  thus :  quorum  aliquem  vestrum, 
A.  B.,  C.  D.,  &c.  unum  esse  volumus ; 
whence  the  persons  so  named  are  usually 
called  justices  of  the  quorum.  1  Bl.  Com. 
361.  3  Steph.  Com.  40.  See  Quorum. 
They  were  anciently  called  conservators, 
wardens  or  keepers  of  the  peace,  and 
acquired  the  more  honorable  appellation  of 
justices  after  the  statute  34  Edw.  III.  c.  1, 
gave  them  the  power  of  trying  felonies. 
1  Bl.  Com.  ub.  sup.  As  to  justices  in 
boroughs,  see  3  Steph.  Com.  40,  note  (m.) 

In  the  United  States,  justices  of  the 
peace  are  either  appointed  by  the  execu- 
tive^ or  elected  by  the  people  ;  and,  in  ad- 
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dition  to  tbeir  common  law  powers,  gene- 
rally have  jurisdiction  in  civil  cases,  u,  S. 
Bigest  arid  Supplement^  Justices  of  the 
Peace. 

JUSTICIAR.  [L.  Lat.  justitiarius, 
jtuticiaritis  ;  L.  Fr.  justicieri\  In  old  En- 
glish law.  A  justice  or  justicer.  The 
judicial  members  of  the  court  of  Avla  Regis 
were  called  the  king's  justiciars,  and  the 
chief  of  them,  who  was  the  presiding 
officer  of  the  court,  the  chief  justiciar, 
.3  BL  Com,  38.  Qilh.  C.  Pleas,  Introd. 
18.  The  corresponding  modem  titles  are 
justice  and  chief  justice.  See  Justice.  Spel- 
man  has  given  a  list  of  the  chief  justiciars 
of  England  under  the  Norman  princes  and 
their  successors.     Oloss.  voc.  Justitia. 

JUSTICIARE,  Justitiare.  L.  Lat. 
\tTom.  justicia  or  justitia,  justice.]  In  old 
English  law.  To  justice  ;  to  do  justice  or 
right ;  to  compel  a  person  to  appear  in 
court.  BracU  fol.  308  b.  1  Reeves*  Hist, 
Eng.  Law,  125,  173,  174.  Hence  the 
writ  of  jasticies,  (q.  v.)  Justiciari ;  to  be 
justiced  ;  to  have  justice.  '  Stat.  Marlehr, 
c.  1. 

JUSTICIATUS.  L.  Lat.  Ffrom  justi- 
dare,  q.  v.]  In  old  English  law.  Judi- 
cature, prerogative  or  jurisdiction.   Blount. 

JUSTICIES,  Justities.  L.  Lat.  (You 
justice.)  In  English  practice.  A  writ 
(sometimes  called  breve  de  justiciando) 
directed  to  the  sheriff,  giving  him  a  judicial 
authority  to  hear  aivd-d^CerKnirife  a  isause.  irj 
the  county  court,  -of  •  which\lve"'0cul(j  nit, 
by  his  ordinary  power,  hold  plea!!  CotoeU. 
Bract,  fol.  308  b.  So  called  from  the 
emphatic  word  of  its  mandate  in  the  Latin 
form  : — PrceHpimus  tibi  quod  justicies  J.  B. 
<fec. :  We  command  you  that  you  jus- 
tice J.  B.  that  &c.  Reg.  Grig.  135,  139. 
F.  JT.  B.  117  C.  Id.  119,  G.  H.  L  K. 
Bract,  fol.  231,  308  b.  To  justice  signified 
to  summon  or  require  to  do  justice,  to 
compel  to  appear  in  court. 

This  writ  is  retamed  (though  little  used) 
in  modern  English  practice,  and  is  described 
by  Blackstone  as  a  special  writ  empowering 
the  sheriff,  for  the  sake  of  dispatch,  to  do 
the  same  justice  in  his  county  court,  as 
might  otherwise  be  had  at  Westminster. 
3  BL  Com.  36.  3  Steph.  Com.  395,  396. 
1  Tidd'sFr.  78. 

JUSTIFIABLE  HOMICIDE.  In  cri- 
minal  law.  The  killing  of  a  human  crea- 
ture without  fault  or  blame»  even  in  the 
minutest  degree;  as  where  it  is  required 


by  the  absolute  command  of  the  law,  of 
permitted  for  the  advancement  of  public 
justice,  or  the  prevention  of  some  atrocious 
crime.  In  these  instances  the  slayer  is  to  be 
totally  acquitted  and  discharged,  with  com- 
mendation rather  than  blame.  4  BL  Com. 
178—181.     4  Steph.  Com.  96. 

JUSTIFICATION.  [Lat.  justijicatio.] 
In  pleading.  A  maintaining  or  showing  a 
good  reason  in  court,  why  one  did  such  a 
thing,  which  he  is  called  to  answer.  Blount. 
Pleas  of  justification  are  frequent  in  actions 
of  trespass  and  case.  1  Chitt.  PL  490— 
602.     3  BL  Com.  306. 

In  practice.  The  procedure  by  which 
the  competency  or  sufficiency  of  bail  is 
established,  or  made  out.  1  Tidd^s  Pr. 
263.     See  Justify. 

JUSTIFY.  [L.  Lat.  justificare.]  In 
practice.  To  make  out,  or  establish  ac- 
cording to  law;  particularly  to  establish 
the  sufficiency  of  bail.  When  bail  make 
oath  (as  they  may  be  required  to  do,)  be- 
fore a  proper  officer,  that  they  are  house- 
keepers or  freeholders,  and  are  worth  a 
certain  amount  over  and  above  all  debts, 
they  are  said  to  justify,  or  to  justify  them- 
selves, as  good  and  sufficient  bail.  3  BL 
Com.  201.  lTidd*s  Pr.  263. 

JUSTITIA.  Lat.  [from  Justus,  (}.  v.] 
In  the  civil  law.  Justice.  Justitia  est 
constans  et  'perpetua  voluntas  jus  suum 
cuique  tribuendi.  Justice  is  the  constant 
and  perpetual  disposition  or  will  of  giving 
*Q  every -nian- his  >right..  Inst.  1.  1.  pr. 
it'w^l  hJBi^eeH-ihjk^'-jifetlcliJs  here  defined 
'fo  b^  h'd^ositibh  or  will,  {voluntas)  rather 
than  an  outward  conduct,  and  Bracton, 
who  copies  the  definition  word  for  word, 
and  comments  upon  it,  lays  considerable 
stress  upon  this  feature  :  JDicitur  voluntas 
tribute  jus  suum,  non  quantum  ad  actum 
sed  quantum  ad  affectionem.  Bract,  fol.  2  b. 
Some  of  the  modern  civilians,  however, 
regard  this  definition  as  altogether  errone- 
ous- and  untenable,  unless  voluntas  be  un- 
derstood to  imply  that  justice  consisted 
not  merely  in  an  outward  conformity  with 
the  law,  but  in  a  conduct  that  agreed  with 
the  precepts  of  the  law  from  internal  dis- 
position and  free  volition.  1  Afackeld. 
Civ.  Law,  121,  122,  §  112.  Id.  122,  124 
Kaufman's  note 

JUSTITIA.  In  the  common  law.  Jus- 
tice. Nulli  vendemus,  nulli  negabimus,  aut 
differemus  rectum  vel  justitiam.  To  no  one 
wUl  we  sell,  to  no  one  will  we  deny  or 
delay  right  or  justice.     Magna  Charta,  c. 
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2 9.  Lord  Coke  construes  ri^kt  in  this 
passage  to  mean  law,  as  the  means,  and 
justice  to  be  the  end  of  law.  2  InsL  66. 
1  Beeves'  ffisL  250,  note. 

Justitia  debet  esse  libera,  quia  nihil  ini- 
quius  venali  justitia ;  plena,  quia  jiistitia 
non  debet  claudicare  ;  et  celeris,  quia  dilatio 
est  qucsdam  negatio.  Justice  ought  to  be 
free,  because  nothing  is  more  iniquitous 
than  venal  justice ;  full,  because  justice 
ought  not  to  halt ;  and  speedy,  because 
delay  is  a  kind  of  denial.  2  Inst.  56.  Jus- 
titia est  duplex  ;  viz.  severe  puniens,  et  vere 
praveniens.  Justice  is  twofold ;  viz.  se- 
verely punishing,  and  really  or  efficiently 
preventing.     3  Inst.  Epil. 

JTwiatia  nential  n«can4a«M.  Justice  is  tO 

be  denied  to  none.  Jenk.  Cent,  176,  case  53. 

JTnstitia  non  eat  nesandAi  no»  di Arcnda. 

Justice  is  not  to  be  denied  nor  delayed. 
Jenk.  Cent.  93,  case  80. 

JTastltia  u^m  B«Tit  palrem  mcc  matrvm  | 
••lam  Tcrita tern  apcctat  jaslitln.  Justice 
knows  not  father  nor  mother  ;  justice  looks 
at  truth  alone.     1  Bulsir,  199. 

JUSTITIA.  L.Lat.  A  justice  or  judge 
of  a  court.  Glanv.  lib.  2,  c.  6.  From  this 
has  been  derived,  through  the  French,  the 
modem  justice,  (q.  v.)     Co.  Litt,  71  b. 

JUSTITIAKE.     See  Justiciare. 

JUSTITIARIUS.  L.  Lat.  A  justiciar 
or  justice.     Bract,  fol.  106,  lt)6. 

JUSTITIUM.     Lat.     In  the  civil  law. 
A  suspension  «or.  intermissjen  .of  jther  ad': 
ministration  of  }j6t\cf  iu*<5oi!rris5"i(^ur&  ih"'^ 
terstitio  et  cessatio  J)'VIU5afi6n*time.'' '  *CalvV 
Lex.  Aul.  Qell.  N'oct.Att.  lib.  20,  c.  1,  §  43. 
Blount  refers  to  this  old  term  as  used  in 
the  Laws  of  Canute. 

JUSTIZA.  In  old  Spanish  law.  A 
supreme  judge.  A  judicial  magistrate 
peculiar  to  the  kingdom  of  Aragon,  who 
acted  as  the  protector  of  the  people  and 
the  controller  of  the  prince.  His  person 
was  sacred,  his  power  and  jurisdiction  al- 
*  most  unbounded,  and  he  was  the  supreme 
interpreter  of  the  laws.  Not  only  inferior 
judges,  but  the  kings  themselves  were 
bound  to  consult  him  in  any  doubtful  case, 
and  to  receive  his  responses  with  implicit 
deference.  1  Robertson^ s  Charles  Y.  122, 
123,  sect.  iii.  and  note  xxxi. 

JUSTUS.  Lat.  Just;  right.  Bracton, 
following  the  civil  law  idea  of  justice  as  a 
mere  affection  of  the  mind,  {justitia  in  men- 
tibusjustorum  quiescit,)  cGusiden  Justus  as  | 


peculiarly  appropriate  to  persons,  in  con* 
tradistinction  to  aquus,  (equitable  or 
righteous,)  which  was  appropriate  to  things 
or  acts.  "Hence,"  he  observes,  "if  we 
would  speak  properly,  we  should  say  a 
righteous,  not  a  just  judgment,  and  a  just, 
not  a  righteous  man,  {dicemus  judicium 
sequum,  non  justum,  et  hominem  justum 
non  sequum);  but  abusing  these  epithets 
we  say  a  righteous  man  and  a  just  judg- 
ment." Bract,  fol.  3.  This  remark  is 
important,  as  showing  that  the  ideas  and 
rules  of  the  civil  law  had  not  then  obtained  • 
that  currency  in  England  which  is  some- 
times claimed  for  them. 

Lawful ;  according  to  law  ;  in  due  form 
of  law.     Caiv,  Lex. 

JUVENES.  Lat.  (Youths  or  young 
men*)  In  old  English  law.  Inferior  clerks 
of  chancery,  so  called.  Crabb*s  Hist.  Eng. 
Law,  184. 

JUXTA.  Lat.  According  to.  1  Ld. 
Raym.  415. 

Juxtaformam  statu ti ;  according  to  the 
form  of  the  statiite.  Beg.  Grig.  18.  The 
established  phrase  by  which  reference  to  a 
statute  was  expressed  in  old  writs  and 
records. 

Juxta  tenorem  sequentem  ;  according  to 
the  tenor  following.  2  Salk.  417.  A 
phrase  used  in  the  old  books  when  the 
very  words  themselves  referred  to,  were 
set  forth.     Id.  ibid.     1  Ld.  Baym.  415. 

•  •  -     .  •  »•    •  •    •**• . 
••  •    •••••••••    •• 

^,»    •    ,*••♦••*   •   • 
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KAIA.  L.  Lat.  A  key,  kay,  or  quay. 
Spelman.     See  ICay. 

KAIAGIUM.  L.  Lat.  Kayage  or 
wharfage.     Spelman.     See  Kayage. 

KALEND-^.  Lat.  Kalends  or  calends. 
See  Calend{8,  Calends. 

KALENDAR.     See  Calendar. 

KANTREF.  Brit.  A  hundred  vil- 
lages ;  a  division  of  a  county  in  Wales ;  a 
hundred.  Another  form  of  cantred,  (q.  v.) 
Blount, 

KARAXARE,  Charaxare.  L.  Lat.  [from 
Gr.  /a^cirrw,  to  mark  or  stamp.]  In  old 
records.  To  mark ;  to  put  down  in  charac- 
ters  or  letters  ;  to  write.     Spelman. 

KARL,  Karle,  Carl.  Sax.  In  Saxon 
and  old  Englbh  law.     A  man ;  a  serving 
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(famulMi.)    Speln^n.    Btueafi;  a 
Sutearl ;  a  house  servant.    Id, 


EARRATA.  L.  Lat.  In  old  records. 
A  cartload.     ChwelU    BhutU. 

EASKUN.  L.  Fr.  Every.  Kelham. 
A  corrupted  form  of  chescun,  (q.  v.) 

KATIONTES,  Kauoptes.  Gr.  [from 
Mktetfu,  to  descend.]  In  the  civil  law.  De» 
scendants;  persons  m  the  descending  line. 
Ifw.  If 8,  c.  1. 

EEEPER  OF  THE  FOREST.  [L.  Lat. 
euBtos  foresUx.]  In  old  English  law.  An 
officer,  (called  also  chief  warden  of  the 
forest,)  who  had  the  principal  government 
of  all  things  relating  to  the  forest,  and  the 
control  of  all  officers  belonging  to  the  same. 
CowelL     Blount.    Manwood,  cited  Und, 


EEEPER  (or  LORD  KEEPER)  OF 
THE  GREAT  SEAL.  [L.  Lat.  custos 
nutgni  sigilli,^  A.  high  officer  of  state 
who  holds  or  keeps  the  great  seal  of  Eng- 
land ;  and  whose  office  has.  since  the  statute 
5  Eliz.  c.  18,  been  united  with  that  of  the 
lord  chancellor;  the  office  of  chancellor 
being  at  this  day  created  by  the  mere  de- 
livery of  the  queen's  great  seal  into  his 
custody.  SBLCam.^l.  3  Steph,  Com.  AOI . 

KEEPER  OF  THE  PRIVY  SEAL. 
[L.  Lat.  ctistos  privati  sis/illiJ]  In  English 
law.  A  high  officer  of  state,  through  whose 
hands  pass  all  charters  signed  by  the  king, 
before  they  come  to  the  great  seal.  He  is 
a  privy  councillor,  and  was  anciently  called 
Clerk  of  the  privy  seal,  in  stat.  12  Ric.  II.  c. 
11 ;  Oardein  del  privy  seal,  in  Rot.  Pari. 
11  Hen.  IV.  num.  28  ;  and  Lord  privy  seal, 
in  Stat.  34  Hen.  YIII.  c.  4.  Cowell.  Blount. 

KERNELLARE.  L.Lat.  In  old  Eng- 
lish law.  To  fortify  or  embattle.  Kernel- 
lore  domum  ;  to  build  a  house  with  a  wall 
or  tower  kernelled  or  crenelle,  with  crannies 
or  notches  for  the  better  convenience  of 
shooting  arrows  and  mi^dng  other  defence. 
Cowell.     Blount.     Spelman, 

KEY.  This  appears  as  an  English  word 
as  early  as  the  time  of  Bracton,  in  the 
phrase  cane  et  Jceye  ;  being  apphed  to  women 
at  a  certidn  age,  to  denote  the  capacity  of 
having  charge  of  household  afifiurs.  Bract. 
fol.  86  b.  See  Cone  <k  Key.  The  custody 
of  the  keys  seems  to  have  been  then,  as 
now,  one  of  the  prerogatives  of  the  house- 
wife. Henoe  it  is  said  by  the  same  author, 
that  a  wife  should  in  certain  oaaas  be  held 
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to  answer  for  the  theft  of  her  husband,  if 
the  thing  stolen  were  found  under  the 
wife's  keys,  which  keys  the  wife  ought  to 
have  under  her  custody,  and  care,  {quas 
quidem  claves  habere  debet  uxor  sub  custodia 
sua;)  that  is  to  say,  the  keys  of  her  spence, 

id%epens€e,)  chest,  (arcos)  and  writing  case, 
scrinii.)    Bract,  fol.  151  b. 

KEYS.  In  old  English  law.  A  guar- 
dian, warden  or  keeper.     See  Claves  tnm(8. 

KIDDLE,  Kidel,  Kedel.  [L.  Lat.  ki- 
dellus,  q.  v.]  In  old  English  law.  A  dam 
or  open  wear  in  a  river,  with  a  loop  or  nar- 
row cut  in  it,  accommodated  for  the  laying 
of  engines  to  catch  fish.  2  Inst.  38.  Mag- 
na Charta,  c.  24.     Blount. 

KIDELLUS.  L.  Lat.  A  kidel,  or 
wear.     Magna  Charta,  c.  24.     Blount. 

KIDNAPPING.  The  stealing  and  car- 
rying away,  or  secreting  a  person.     Lewis* 

U.  S.  Cnm.  Law,  17.— The  forcible  ab- 
duction  or  stealing  away  of  a  man,  woman 
or  child,  from  their  own  country,  and  send- 
ing them  into  another.  4  Bl.  Com.  219.— 
An  aggravated  kind  of  abduction,  consist- 
ing in  the  forcible  carrying  away,  or  fraudu- 
lent inveigling  or  decoying  away  a  person. 

Wharton's  Am.  Crim.  Law,  301,  307. 

KING'S  BENCH.  \L.Lai.bancus  regis; 
L.  Fr.  banc  le  roy.]  The  highest  court  of 
common  law  in  England,  (called  during  the 
reign  of  a  queen,  as  at  present,  the  Queen^s 
Bench,  q.  v.)  consisting  of  a  chief  justice  and 
four  puisn^  justices,  who  are  by  their  office 
the  sovereign  conservators  of  the  peace,  and 
supreme  coroners  of  the  land.  It  is  so 
called,  because  the  sovereign  used  formerly 
to  sit  there  in  person,  and  still  is  supposed 
so  to  do,  the  style  of  the  court  still  beine 
coram  ipso  rege,  (before  the  king  himself.) 
It  is  the  remnant  of  the  great  original  court 
of  Aula  Regia  (q.  v.)  and  is  not,  nor  can 
be,  from  the  very  nature  and  constitution 
of  it,  fixed  to  any  certain  place,  but  may 
follow  the  sovereign's  person  wherever  he 
goes;  although  it  has  for  some  centuries 
past  usually  sat  permanently  at  Westmin- 
ster. It  takes  cognizance  both  of  criminal 
and  civil  causes;  the  former  in  what  is 
called  the  crown  side  or  crown  office  ;  the 
latter  in  the  pUa  side  of  the  court.  Anciently 
its  jurisdiction  was  confined  to  criminal 
matters  and  pleas  of  the  crown,  and  to  civil 
actions  of  trespass,  but  it  gradually  usurped 
a  jurisdiction  over  all  acticMis  between  sub- 
ject and  subject,  except  real  actions,  in 
which  it  is  now  confirmed.*    3  Bl.  Com. 
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41_43.     4  Id.  265.     3  Sieph.  Com.  403, 
404.     4  /(i.  326. 

KING'S  COUNSEL.  See  Queen's 
Counsel. 

KING'S  SILVER,  In  old  English  prac- 
tice. A  fine  due  the  king  pro  licentia  con- 
eordandi,  (for  leave  to  agree)  in  the  process 
of  levying  a  fine.  6  Co.  89,  43.  2  Inst. 
611.     2  Bl.  Com.  350. 

KINSBOTE,  Kinsbot.  Sax.  [from  Artn, 
and  6ote,  a  satisfaction,  or  amends.]  In  Saxon 
law.  A  composition  or  satisfaction  paid 
for  killing  a  kinsman.     Spelman,  voc.  Bote. 

KIRBY'S  (or  KIRKBY'S)  QUEST.  In 
English  law.  An  ancient  record  remaining 
with  the  remembrancer  of  the  exchequer, 
being  an  inquisition  or  survey  of  all  the 
lands  in  England,  taken  in  the  reign  of  Ed- 
ward I.  by  John  de  Kirkby,  his  treasurer. 
Blount.     Cowell. 

KISSING  THE  GOSPELS.  The  act 
with  which  the  ceremony  of  taking  an  oath 
by  laying  the  hand  on  the  gospels,  con- 
cludes. In  modem  law  and  practice,  which 
do  not  generally  require  the  party  swear- 
ing to  pronounce  the  words  of  the  oath,  the 
kiss  is  regarded  as  an  essential  part  of  the 
solemnity,  being  an  expression  of  the  party's 
assent  to  the  oath  as  administered  to  him. 
Anciently,  however,  when  the  words  of  the 
oath  were  repeated  by  the  party  himself, 
the  kiss  was  regarded  rather  as  an  act  of 
reverence  to"  the  contents  of  the  book,  than 
as  a  necessary  part  of  the  oath.  Hence  the 
remark  of  Britton, — et  soient  les  evangelies 
heyses  en  touts  hovwrs,  sicome  nosire  foy  et 
nostre  suavacion  ;  and  then  should  the  gos- 
pels be  kissed  in  all  reverence,  as  our  &th 
and  our  salvation.  Britt.  c.  52.  In  this 
latter  view,  the  opinion  of  Dr.  Paley  seems 
to  be  correct.  Foley's  Mot.  Phil.  b.  3.  c.  16. 

KNAVE.  [Sax.  cmfa.'\  In  old  Eng- 
lish law.  A  man  servant.  Stat.  14  Edw. 
m.  St.  1,  c.  3.     2  Inst.  493. 

KNIGHT.  [Sax.  cniht ;  Fr.  chivalier  ; 
Lat.  miles,  eques  aurattis.'X  In  English 
law.  A  title  of  honor  or  dignity,  next  be- 
neath a  peer  or  baronet.  1  Bl.  Com.  403. 
Defined  in  the  old  books  to  be  **  one  who 
bears  arms,  who,  for  his  virtue  and  martial 
prowess,  is  by  the  king,  or  one  having  his 
authority,  exalted  above  the  rank  of  gentle- 
man, to  a  higher  account  or  step  of  dignity." 
Blount.  See  Stat,  de  Militibus,  1  Edw.  II. 
2  Inst.  594—598. 


KNIGHTEN-GYLD.  Sax.  A  gufld 
in  London  consisting  of  nineteen  knights^ 
founded  by  king  Edgar.     Cowell. 

KNIGHT-SERVICE.  [L.  Lat.  serviH^ 
um  militare  ;  L.  Fr.  service  de  chivaler.'] 
In  old  English  and  feudal  law.  A  free  but 
imcertain  service  by  which  lands  were  for- 
merly held,  being  the  most  universal  and 
esteemed  the  most  honorable  species  of 
tenure ;  called  in  law  French,  chivalry. 
It  was,  in  its  nature,  entirely  military,  and 
is  said  to  have  been  created  and  provided 
for  the  defence  of  the  realm.  2  m.  Com. 
62.  Litt.  sect.  103.  Co.  Litt.  15  b.  To 
make  a  tenure  by  knight-service,  a  deter- 
minate quantity  of  land  was  necessary, 
which  was  called  a  knight* s  fee,  (q.  v.)  and 
he  who  held  such  a  fee  was  bound  to  at- 
tend his  lord  to  the  wars  for  forty  days  in 
every  year,  if  called  upon,  which  attend- 
ance was  his  rent  or  service  for  the  land  he 
claimed  to  hold.     2  Bl.  Com.  62. 

KNIGHT'S  FEE.  [L.  Lat.  feodum 
militare.]  In  old  English  law.  A  certain 
quantity  of  land,  the  possession  of  which 
was  necessary  to  make  a  tenure  by  knight- 
service.  The  measure  of  a  knight's  fee  in 
3  Edw.  I.  was  estunated  at  twelve  plough- 
lands,  and  its  value,  (though  it  varied  with 
the  times,)  in  the  reigns  of  Edward  I.  and 
Edward  II.  was  stated  at  20/.  per  annum. 
2  Bl.  Com.  62.  Co.  Litt.  69.  2  Inst.  696. 
According  to  Selden,  however,  it  did  not 
consist  of  land  of  a  fixed  extent  or  value> 
but  was  as  much  as  the  king  was  pleased 
to  grant,  upon  the  condition  of  having  the 
service  of  one  knight.  Tit.  of  Hon.  part  2, 
c.  5,  sect.  17,  26. 

KNIGHTS  OF  THE  SHIRE.  In  En- 
glish law.  Members  of  parliament  repre- 
senting counties  or  shires,  (two  being  elected 
from  each  county,)  in  contradistinction  to 
burgesses,  who  represent  boroughs  or  cor- 
porations. So  called,  because  it  was  for- 
merly necessary  that  they  should  be 
knights,  but  now  any  person  may  be  chosen 
to  fill  the  office,  who  has  an  estate  worth 
600/.  per  annum.  Wharton's  Lex.  2  Steph. 
Com.  362,  392.  Stat.  1  &  2  Vict.  c.  48. 
These  knights  or  members  are  the  represen- 
tatives of  the  landholders  or  landed  interest 
of  the  kingdom.     1  BL  Com,  172. 

KNOWN-MEN.  A  title  formerly  given 
to  the  Lollards.     Cowell. 

KOINSINIA,  Koivwla.  Gr.  ^rom 
noivbg,  common.]  In  the  civil  law.  Com- 
munity ;  partnership.    Inst.  3.  26.  pr. 
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LA.  L.  Fr.  There.  Za  ou ;  there 
where ;  whereas.  Kelham,  L,  Fr,  Diet. 
Que  la  ;  until  that.     Kelham, 

LABEL.  In  English  practice.  A  nar- 
row slip  of  paper  or  parchment  affixed  to  a 
deed  or  writing,  for  an  appendmg  seal. 
CowelL 

A  copy  of  a  writ  in  the  Exchequer. 
1  TidiVs  Pr.  156. 

LACERTA.  L.  Lat.  In  old  English 
law.     A  fathom.     Co,  Litt.  4  b. 

LACHES,  Lachesae,  Lasches.  L.  Fr. 
and  Eng.  [from  Fr.  Uucher,  to  loosen  or 
slacken.]  Slackness,  negligence  or  remiss- 
ness. Intt  sect.  403,  726.  1  BL  Cam. 
247.  3  Id.  317.  Neglect  to  make  a 
claim  within  a  reasonable  time.*  2  Story*s 
Eq.  Jur.  %  1520.  7  Howard's  JR.  234. 
Lord  Coke  calls  this  an  old  French  word. 
Co.  Litt.  380  b.  But  Cowell  conjectures 
it  may  be  an  old  English  word ;  as  much  as 
to  say  lack  is. 

LACTA.  L.  Lat.  In  old  English  law. 
Defect  in  the  weight  of  money;  lack  of 
weight.  This  word  and  the  verb  lactate 
are  used  in  an  assise  or  statute  of  the  sixth 
year  of  King  John.     Spelman. 

LADA.  L.  Lat.  [from  Sax.  ladian,  to 
purge,  to  excuse.]  In  Saxon  law.  A 
purgation,  or  mode  of  trial  by  which  one 
purged  himself  of  an  accusation;  as  by 
oath  or  ordeal.     Spelman. 

A  water  course;  a  trench  or  canal  for 
draining  marshy  grounds ;  in  old  English, 
a  lade  or  load.     Spelman.     Cowell, 

LADA.  L.  Lat.  [from  Sax.  latkian,  to 
convene  or  assemble.]  In  old  English  law. 
A  court  of  justice ;  a  lade  or  lath.    Cowell. 

L^SA  MAJESTAS.  Lat.  In  old 
criminal  law.  Lese  majesty ;  treason.  See 
Crimen  Icesce  majestatis. 

L^SIWERP,  Zewiwrp.  Sax.  [fromfet- 
««,  bosom,  or  power,  and  werpire,  to  surren- 
der or  deliver  up ;  or  from  Fr.  laisher,  to  let 
go.]  In  old  European  law.  A  thing  sur- 
rendered into  the  hands  or  power  of  another ; 
a  thing  given  or  delivered.     Spelman. 

LiESTUM.  L.  Lat.  [Sax.  laithe,  lattk.] 
In  old  English  law.  A  lathe ;  a  division  of 
a  ooonty.     Sfelman,    See  Lathe, 


LAFORDSWIC,  Slafordswice.  Sax. 
[from  hlaford,  lord  or  master,  and  svnc, 
betrayal.]  In  Saxon  law.  The  betrayal 
of  a  master ;  treachery  or  treason  against  a 
lord.  LL.  Hen.  I.  c.  13.  LL,  Canut,  c. 
61.     Spelman. 

JjAG,  LahfLagh.  Sax.  Law.   Spelman. 

LAG  A.  L.Lat.  [from  Sax.  %.]  Law. 
Spelman.  The  meaning  of  this  word  is 
discussed  at  much  length  in  the  preface  to 
the  translation  of  Forteecue  de  L.  L.  An- 
glicB,  (ed.  1737,)  p.  xix.,  et  seq. 

LAG AMANNUS,  Lagemannue.  L.  Lat. 
[from  laga,  (q.  v.)  and  mani\  In  old  En- 
glish law.  A  law-man  or  lage-man ;  a 
lawful  man,  (legalis  homo.)  Spelman, 
Bomssday,  cited  ibid.     See  Lahman, 

LAGAN.  Sax.  In  old 'English  law. 
A  term  used  by  Bracton  to  denote  goods 
found  in  the  sea  at  a  distance  from  the 
shore,  {in  mari,  longitLS  a  litore,)  under 
circumstances  rendering  it  doubtful  where 
they  were  intended  to  come  to  land,  {ita  quod 
constare  non  poseit  ad  quam  terram  vel 
regionem  essent  applicandce ;)  and  which 
belonged  to  the  finder,  as  being  in  nulliue 
bonis.  Bract,  fol.  120.  This  word  is  con- 
sidered by  Spelman  to  be  the  same  with 
ligan,  (or  lagon,  as  he  writes  the  word.) 
But  ligan  diflfers  from  the  word  described 
by  Bracton  in  the  very  material  circum- 
stance of  denoting  an  atta4:hment  to  a  buoy 
or  cork,  in  order  that  the  goods  may  be 
found  by  the  owner.  See  Ligan.  The  two 
words,  indeed,  appear  to  have  directly  op- 
posite meanings,  and  to  be  framed  from 
different  roots :  lagan,  from  Sax.  liggan  to 
lie ;  ligan,  from  Lat.  ligare,  Fr.  Iter,  to  tie. 
Bracton  {ub.  sup.)  says  lagan  was  a  nauti- 
cal term  in  his  day,  {dicitur  a  nautis  SLaflaiu) 

LAGE.  [Sax.  lag.]  In  old  English 
law.     Law.     See  Dane  lage,  Mercen  lage. 

LAGE  DAY,  Lagh  day.  In  old  En- 
glish  law.  A  law  day ;  a  time  of  open 
court.  1  Man.  Angl,  270.  Cowell.  See 
Dies  juridicus. 

LAGEMAN.     See  Lagamamus. 

LAHMAN.  Sax.  [from  lah,  law.]  In 
Saxon  law.  A  law-man,  or  lawyer,  {juris- 
consulttts.)     Spelman,  voc.  Lagamannus. 

LAHSLIT,  Lagslit,  Laghslit,  Laslit. 
Saxi  or  Dan.  [from  lah  or  lag,  law,  and 
iUt,  a  freaking.]     In  Saxon  or  Ajiglo- 
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Panish  law.    A  breach  or  tnmsgresaaon  of 
law,  {transffressio  legis.)     Spelman, 

Punishment  for  breaking  the  law,  {legis 
vMatiB  pofna.)  Id.  Spelman  calls  tms  a 
Danish  word. 


LAI,  Late.     L.  Fr. 
Old  forms  of  hy,  (q.  v.) 


Law.     Kelham, 


LAICUS,  Laicum,  L.  Lat.  [from  Gr. 
hihg,  people.]  In  old  English  law.  Lay, 
as  distinguished  from  ecclesiastical.  Laicum 
fsodum  ;  a  lay  fee.     Magna  Oharta,  c.  18. 

A  layman.     See  Laity. 


LAIEL. 
Leal. 


L.Fr.    Lawful.  Kdham.  See 


LAIN,  Laisnes,  Laynes,  Leignes,  Leynes. 
L.  Fr.     Wool.     Kelham. 

LAIRWITE,  Layrwit,  Leinoyte,  Leger- 
wit.  Sax.  [from  lagan,  to  lie,  and  ante,  a 
fine  or  mulct.]  In  Saxon  and  early  English 
law.  A  fine  for  committing  adultery  and 
fornication.    Spelman.    Fleta,  lib.  1,  c.  47. 

LAISSER.  L.Fr.  To  transfer.  Kel- 
ham. 

To  leave.    L.  Fr.  Diet. 

LAISSIER.  L.  Fr.  To  prevent;  to 
omit  or  neglect.    Kelham. 

LAITY,  [from  Gr.  Xadg,  people.]  The 
lay  part  of  the  people,  or  such  as  are  not 
comprehended  under  the  denomination  of 
clergy.     1  Bl.  Cam.  396,  376.     See  Lay. 


LAMA. 
man. 


Lomb.     A  fish  pond.     Spel- 


LAMBETH  DEGREE.  In  English  law. 
A  degree  conferred  by  the  Archbishop  of 
Canterbury,  in  prejudice  of  the  universities. 
8  Steph.  Com.  65.     1  Bl.  Com.  381. 

LANCETA.  L.  Lat.  In  old  English 
law.  A  kind  of  agricultural  tenant  or  v^sal. 
Spelman. 

LAND.  [Lat.  terra,  solum,  ager,  prm- 
dium,  fundus ;  Fr.  terre.']  In  the  most 
general  sense,  comprehends  any  ground, 
soil  or  earth  whatsoever;  as  meadows, 
pastures,  woods,  moors,  waters,  marshes, 
furzes  and  heath.  Co.  lAtt.  4  a.  It  legally 
includes  also  all  houses  and  other  buildings 
built  upon  it;  or,  in  still  more  general 
terms,  it  includes  not  only  the  face  of  the 
earth,  but  every  thing  under  it  or  ovn*  it. 
M  ibid.     2  BL  Com.   17,   18.      Sh^. 


Touch.  90.     1   Chitt.  Gen.  Pr.  179,  180. 

1  CrahVs  Real  Prop.  66,  67,  §  86.  8  Kenfs 

Com.  401.       See  Caju  ent  Mlnm  flJasMt 

■•«■«  b4  colam. 

In  fines,  land  denoted  arable  land,  only. 
Shep.  Touch,  (by  Preston,)  13.  1  ChiU. 
Oen.  Pr.  179,  180. 

In  wills,  **  land  "is  construed  in  its  largest 
sttise.     1   CraJbh's  Real  Prop.  67,  §  86. 

2  Powell  on  Devises,  (by  Jarman,)  186.  It 
has  sometimes  however  been  confined  to 
mean  arable  land.  Cro.  Eliz.  476.  See 
1  Jarman  on  Wills,  706,  707,  (604,  605, 
Perkins'  ed.) 

In  American  law,  the  common  law  de- 
finition of  land  has  been  adopted,  with 
some  modifications  introduced  by  statute. 

3  Kent's  Com.  401.  1  Hilliard's  Real 
Prop.  51.  2/rf.839.  See  Id.  50.  IN.Y. 
Rev.  St.  [387,]  379,  §  1.  Id.  [750,] 
741,  §  10. 

"  LANDS,"  m  the  plural,  is,  at  common 
law,  a  less  extensive  term  of  description 
than  *^  tenements  and  hereditaments.*^  In 
American  law,  however,  it  is  sometimes 
made  by  statute  to  include  both  the  latter 
terms.  Rev.  Stat.  Mass.  c.  61,  §  32. 
1  JV^.  Y.  Rev.  St.  [750,]  741,  §  10. 

LANDA.  L.  Lat.  An  open  field 
without  wood ;  a  lawnd  or  lawn,  CowelL 
Blount. 

LANDBOC.  Sax.  [from  land,  and  boc, 
a  writing.]  In  Saxon  law.  A  charter  or 
deed  by  which  lands  or  tenements  were 
riven  or  held.  Spelrrvan.  Cowell.  1  Reeves' 
Mist.  Kng.  Law,  10.  1  Spence's  Chan- 
cery, 22. 

LANDCHEAP.  [Sax.  landceap;  from 
ceapan,  to  buy  and  sell.]  In  old  English 
law.  An  ancient  customary  fine,  paid 
either  in  money  or  cattle,  at  every  aliena- 
tion of  land  lying  within  some  manor,  or 
within  the  liberty  of  some  borough.  Cowell, 
Blount. 

LANDEA,  Landia.  L.  Lat.  In  old 
English  law.  A  ditch  or  trench  for  con- 
veying water  from  marshy  grounds.  Spel- 
m^an. 

LANDEGANDMAN.  Sax.  In  old 
English  law.  A  kind  of  customary  tenant 
or  inferior  tenant  of  a  manor.     Spelman, 

LANDGABLE,  Landgavel  Sax.  [from 
land,  and  gafel,  a  rent.]  In  old  English 
law.    A  tax  or  rent  imuQ^  out  of  land  \ 
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(tmrm  eensus  vel  redditui:)  a  laad  tax. 
C&welL    Blount 

A  quit  rent  for  the  eite  of  a  house,  or 
the  land  whereon  it  stood ;  a  ground  rent. 
J)om$»day.     CowelL 

LANDIMER.  [L,L&t  Icmdimera  ;  from 
land,  and  Sax.  grniofre,  a  boundary.]  In 
old  English  law.  A  limit  or  boundary  of 
land.     Spelman, 

LANDIRECTA.  L.  Lat.  In  Saxon 
law.  Services  and  duties  laid  upon  all  that 
held  land,  including  the  three  obligations 
called  trinoda  necemtas  (q.  y.) ;  quan  land 
rights.     Cowell, 

LANDLORD.  He  of  whom  lands  or 
tenements  are  holden. 

LANDMAN.  [L.  Lat.  terricola.]  A 
terre-tenant.     Cowell, 

LANDREEVE.  In  English  law.  A 
person  whose  business  it  is  to  overlook 
eertsun  parts  of  a  farm  or  estate.  Whar- 
imCi  Lex, 

LANDSLAGH.  In  Swedish  law.  A 
body  of  common  law,  compiled  about  the 
thirteenth  century,  out  of  the  particular 
customs  of  every  province ;  being  analogous 
to  the  comfTum  law  of  England.  I  Bl. 
Com,  66. 

LANDTAX.  In  English  kw.  A  tax 
upon  land  which,  in  its  modem  shape,  has 
superseded  all  the  former  methods  of  rating 
either  property,  or  persons  in  respect  of 
their  property,  whether  by  tenths  or  fif- 
teenths, subsidies  on  land,  hydages,  scu- 
tftges  or  talliages.  1  Bl,  Com,  308.  2 
Siepk,  Com.  569.  As  between  landlord 
and  tenant,  this  tax  is,  generally  considered, 
a  charge  upon  the  former.  Properly  speak- 
ing, however,  it  is  a  tax  neither  on  landlord 
nor  tenant,  but  on  the  beneficial  proprietor 
aa  distingmshed  from  the  mere  tenant  at 
nek-rent.  Id.  574,  575.  See  WTiarton'a 
Im. 

LANDTENANT.  He  that  aetuaUy 
possesses  land,  or  has  it  in  his  manual  occu- 
pation; a  terre-tenant.     CowelL 

LANGEMANNL  L.  Lat.  In  old  En- 
glish law.  Lords  of  manors,  according  to 
Sir  Edward  Coke's  definition,  who  writes 
iis  word  lannemanni.  Domesday.  Co. 
Liu.  5  a. 

IaA^GUIDUS.     L.  Lat.  (8ick)     In 


practice.  The  name  given  to  the  return 
made  by  a  sheriff  to  a  capias  or  ca.  sa.  that 
the  defendant  was  sick,  or  sick  in  prison, 
{lariffuidus in prisona.)  1  Tidd'sPr.  808. 
2  Id.  1028.     3  Chitt.  Oen.  Pr,  249. 

LANGUOR.  L.  Lat.  In  old  English 
practice.  Sickness;  a  confirmed  and  lin- 
gering sickness,  as  distinguished  from  a 
transient  indisposition,  {malum  transiens.) 
Glanv.  lib.  1,  c.  18,  19.  Bract,  fol.  840, 
344  b,  352  b,  357  b.  Skene  defines  it  to 
be  ''a  vehement  sickness  of  body  or  of 
mmd."  Beff,  Maj.  lib.  1,  c.  8.  This  was 
a  common  ground  of  essoin  in  the  old  prac- 
tice. See  Essoin,  If  it  continued  over  a 
year,  it  was  called  morbus  sonticus.  Bract. 
foL  344  b. 

LANO  NIGER.  L.  Lat.  In  old  Eng- 
lish law.    A  kind  of  base  c<Hn.     Cowell. 

LAPSE.    [L.  Lat.  lapsus.']    In  English 


law. 


ecclesiastical  law.  A  slip  or  omission ;  a 
species  of  forfeiture,  whereby  the  right  of 
presentation  to  a  church  accrues  to  the  or- 
dinary by  neglect  of  the  patron  to  present ; 
to  the  metropolitan  by  neglect  of  the  ordi- 
nary ;  and  to  the  kine  by  neglect  of  the 
metropolitan.  2  Bl.  Com.  276.  The  term 
in  which  the  title  to  present  by  lapse  ac- 
crues from  the  one  to  the  other  successively 
is  six  calendar  months,  exclusive  of  the  day 
of  the  avoidance.  Id.  ibid.  3  Steph.  Com. 
116,  117. 

To  LAPSE,  [from  Lat  lapsus,  falkn.] 
To  fall,  slip  or  smk ;  to  fail  of  its  object ; 
to  become  void.*  Where  the  person  to 
whom  a  legacy  is  bequeathed,  dies  before 
the  testator,  the  legacy  is  said  to  be  lapsed, 
that  is,  lost  or  fallen,  and  sinks  into  the 
residuum  of  the  testator's  personal  estate. 
2  Bl.  Com.  513.  In  some  of  the  United 
States,  legacies  do  not  lapse  if  any  issue  of 
the  legatee  be  living  when  the  testator  dies. 
4  Kent's  Com.  541,  note.  And  a  similar 
rule  has  been  recently  established  in  England 
in  cases  where  a  bequest  is  to  a  chUd  or 
issue  of  the  testator.  Stat.  7  Will.  IV. 
and  1  Vict.  c.  26,  s.  33.  2  Steph.  Com.  249. 

LAPSED  DEVISK  A  devise  which 
fails,  or  takes  no  effect,  in  consequence  of 
the  death  of  the  devisee  before  the  testator ; 
the  subject  matter  of  it  being  considered  as 
not  dbposed  of  by  the  will.  1  Steph. 
Com.  559.  4  KenCs  Com.  541.  An  ex- 
ception to  this  rule  has  lately  been  estab- 
lished in  England,  in  favor  of  the  issue  of  a 
devisee.    1  Steph.  Com.  559,  560. 
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LAPSED  LEGACY.  A  legacy  which 
takes  no  effect,  or  becomes  void,  in  conse- 
quence of  the  death  of  the  legatee  before 
the  testator.     See  Lapse, 

LARCENY,  [from  L.  Fr.  larcyn,  contr. 
of  larrecin,  from  L.  Lat.  latrocinium,  qq.  v.] 
Li  criminal  law.  The  felonious  taking  ana 
carrying  away  of  the  personal  goods  of 
another.  4  BL  Com.  229. — The  unlawful 
taking  and  carrying  away  of  things  personal, 
with  intent  to  deprive  the  right  owner  of 
the  same.  4  StepL  Cam.  152.— The  felo- 
nious taking  the  property  of  another,  with- 
out his  consent  and  against  his  will,  with 
intent  to  convert  it  to  the  use  of  the  taker. 
Grose,  J.,  2  Leach,  1089.  These  are  the 
definitions  of  simple  larceny,  otherwise  called 
theft.  4  Bl.  Com.  229.  See  2  Host's  P. 
C.  652,  553.  2  Russell  on  Crimes,  1 — 130. 
Lewis'  U.  S.  Crim.  Law,  438—478. 
Wharton's  Am.  Crim.  Law,  883 — 415. 
See  Simple  larceny.  Mixed  larceny. 


LARCYN. 
cc.  15,  24. 


L.  Fr.     Larceny.     Britt. 


LARGE.  L.  Fr.  Broad  ;  the  opposite 
of  estreyte,  strait  or  strict.  Pures  et  larges. 
Britt  c.  34. 

Unconfined.  Mettre  a  large  ;  to  set  at 
liberty. 

LARGURE,  Largeur.  L.  Fr.  [from 
large,  q.  v.]  Breadth.  Solonc  la  largure, 
et  la  longure ;  according  to  the  breadth 
and  length.     Britt.  c.  63.     Id.  c.  103. 

LARGUS.  Lat.  Large ;  broad  ;  com- 
prehensive. Item  poterit  esse  warrantizatio 
Wga  et  stricta :  IsirgA,  ut  si  dicatur.  Ego 
et  hosredes  mei  warrantizabimus  tali  et  hoere- 
dihus  suis  ;  largior,  ut  si  dicat,  tali  et  hcere- 
dibus  suis  et  assignatis  et  hoeredihus  a^signcL- 
torum.  Item  largissima,  ut  si  dicat  tali  et 
hixredihus  suis  et  assignatis,  et  eorum  hoere- 
dihus, et  assignatis  assignatorum  et  hceredi- 
bus  sorum.  Also,  warranty  may  be  broad 
aud  strict ;  broad,  as  if  it  be  said,  "  I,  and 
my  heirs,  will  warrant  to  such  a  one  and 
his  heirs" ;  broader,  as  if  he  say,  "  to  such 
a  one  and  his  heirs  and  assigns,  and  the 
hmrs  of  his  assigns."  Also,  broadest,  as  if 
he  say,  **  to  such  a  one  and  his  heirs  and 
assigns  and  their  heirs,  and  the  assigns  of 
their  assigns  and  their  heirs."  Bract,  fol. 
87  b. 

LARON,  Laroun.  L.  Fr.  A  thief. 
Britt.  c.  16.  Stat.  Westm.  1,  c.  3.  Pe- 
tits  larons  ;  petty  thieves.    Britt.  c.  29. 


LAS  PARTIDAS.  Span.  In  Spanish 
law.  A  code  of  laws  compiled  by  Alphonso 
X.  about  A.  D.  1250,  in  which  all  the  pro- 
vincial customs  were  collected  into  one  uni- 
form law.  1  Bl.  Com.  66.  It  is  otherwise 
entitled  Las  Siete  Partidas  (the  seven  parts) 
from  the  seven  parts  into  which  it  is  divided. 
It  was  compiled  under  the  direction  of  Al- 
phonso, by  four  Spanish  jurisconsults  whose 
names  have  not  been  preserved,  and  who 
drew  its  materials  from  the  ancient  cus- 
tomary law,  the  canonical  laws  of  Spain, 
but  principally  from  the  Roman  civil  law 
which  is  sometimes  translated  literally.  This 
code  has  always  been  regarded  as  authority 
in  Spanish  America,  and  such  of  its  pro- 
visions as  are  applicable  remain  in  force  in 
the  states  of  Louisiana  and  Texas.  An 
English  translation  by  Moreau  and  Carleton 
was  published  at  New  Orleans  in  1820. 

LASIER.     L.  Fr.     To  omit.     Kelham. 

LAST.  In  English  law.  A  burden  ;  a 
weight  or  measure  of  various  commodities, 
as  of  pitch,  hides,  fish,  wool,  Ac.     Cowell. 

LAST  HEIR.  [Lat.  ultimus  hosres.l 
In  English  law.  He  to  whom  lands  come 
by  escheat  for  want  of  lawful  heirs ;  that 
is,  in  some  cases,  the  lord  of  whom  the  lands 
were  held ;  in  others,  the  sovereign.  Cowell. 

LAST  WILL.  [Lat.  ultima  voluntas  ; 
L.  Fr.  darrein  volunte.^  This  term,  ac- 
cording to  Lord  Coke,  is  most  commonly 
used  where  lands  and  tenements  are  de- 
vised, and  testament  where  it  concerns 
chattels.  Co.  Litt.  Ill  a.  Both  terms 
however  are  now  generally  employed  in 
drawing  a  will  either  of  lands  or  chattels, 
as  descriptive  of  the  instrument, — ("my 
last  will  and  testament ;")  the  general  word 
of  description  being  "  will." 

LASTAGE.  In  old  English  law.  A 
custom  exacted  in  some  fairs  and  markets 
to  carry  things  where  one  will.  Bastal 
Expos.  Verb,  cited  in  Spelman  and  Cowell. 

The  burthen  of  a  ship,  {onus  quod  navi 
imponitur.)  Spelman.  According  to  Cowell, 
the  ballast  of  a  ship. 

A  kind  of  tax  or  tribute.  Spelman.  A 
custom  paid  for  wares  sold  by  the  last 
Cowell. 

LATA  CULPA.  Lat.  In  the  law  of 
bailment.  Gross  fault  or  neglect.  See 
Culpa. 

LATENS.    Lat.  [from  latere,  to  lie  hid.] 
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Latent ;  bidden ;  not  apparent   See  Amhi- 
guitas, 

LATENT,  [from  Lat.  latens.]  Hidden  ; 
concealed ;  that  does  not  appear  upon  the 
face  of  a  thing.     See  Ambiffuity, 

LATERA.  L.  Lat.  In  old  records. 
Sidesmen ;  companions ;  assistants.  CowelL 

LATERARK  L.  Lat.  [from  latus, 
a  side.]  In  old  English  law.  To  lie  side- 
ways; literally,  to  side;  the  opposite  of 
capitare,  to  head  or  abut.  CowelL  See 
Capitare, 

LATHE,  Leth,  [Sax.  ketke ;  L.  Lat. 
lastum,  leda,]  In  English  law.  A  larger 
division  of  a  county,  mtennediate  between 
the  shire  and  hundred,  containing  some- 
times three  or  more  hundreds.  Spelman, 
voc.  Lastum,     Blount     1  BL  Com,  116. 

LATHREVE,  Leidgreve.  Sax.  An 
officer  under  the  Saxon  government,  who 
had  authority  over  a  lathe.  CowelL  1 
BL  Com,  116. 

LATIMER.  A  word  used  by  Lord 
Coke  m  the  sense  of  an  interpreter.  2  Inat 
515.  Supposed  to  be  a  corruption  of  the 
Fr.  latinier,  or  latiner,     CowelL     Blount 

LATIN.  An  important  language  in  the 
law ;  being  the  language  not  only  of  the 
civil  and  canon  law,  but  of  the  early  Euro- 
pean codes,  of  much  of  the  ancient  common 
law  of  England,  and  of  a  large  proportion 
of  the  public,  civil  and  maritime  law  of 
later  times.  The  Latin  of  the  Pandects  is, 
in  Gibbon's  words,  "  not  unworthy  of  the 
rilver  age"  of  Roman  Uterature ;  but  the 
Code,  Institutes  and  Novels  exhibit  the  lan- 
guage in  the  periods  of  its  decline  and  de- 
cay, and  the  Latin  of  most  of  the  subse- 
quent law  belongs  to  that  peculiar  and 
technical  dialect  known  as  low  Latin,  or 
law  Latin,  (q.  v.)  The  value  of  the  Latin 
has  always  consisted  in  its  peculiar  expres- 
siveness as  a  language  of  hiw  terms,  in  its 
■uperior  conciseness  which  has  made  it  the 
appropriate  language  of  law  maxims,  and  in 
its  almost  imlimited  capacity  of  condensa- 
tion by  means  of  abbreviations  and  contrac- 
tions, many  of  which  are  retained  in  popu* 
lar  use  at  the  present  day. 

LATINI.  Lat.  In  the  civil  law.  An 
inferior  kind  of  freedmen,  who  did  not  enjoy 
the  full  privilege  of  Roman  citizens,  but  had 
only  what  was  called  the  lesser  Hberty, 
{mmorem  libertatem  cansequebantur,)  They 


were  introduced  by  the  Lex  Junta  Norhamat 
and  abolished  by  Justinian.  Inst,  1.  5.  3. 
Id,  3.  8.  4.  Heinecc.  JElem,  Jur.  Civ.  lib. 
1,  tit.  5,  §§  107,  109. 

LATITARE.  Lat.  [freq.  of  latere,  to 
lie  hid.]  In  the  civil  law.  To  hide ;  to 
secrete  one's  self  or  keep  out  of  the  way,  to 
avoid  being  served  with  process;  not  to 
appear  when  summoned.  Calv.Lex.  Bract 
fol.  864  b. 

LATITAT.  L.  Lat.  (He  lurks  or  lies 
hid.)  In  old  English  practice.  A  writ 
which  issued  in  personal  actions,  on  the  re- 
turn of  non  est  inventus  to  a  bill  of  Middle- 
sex ;  80  called  from  the  emphatic  word  in 
its  recital,  in  which  it  was  **  testified  that 
the  defendant  lurks  {latitat)  and  wanders 
about"  in  the  county.  3  BL  Com,  286. 
Abolished  by  statute  2  Will.  lY.  c.  39. 


LATITATIO.  L.  Lat.  [from  latitare, 
q.  v.]  In  old  English  practice.  A  lying 
hid ;  lurking  or  concealment.     Bract,  foL 


126. 

LATROCINIUM.  Lat.  [from  latro, 
a  robber.]  In  old  English  law.  Larceny 
or  theft.  Eeg,  Orig,  268  b,  269.  See 
Larceny, 

The  hberty  of  infangenthef,  or  privilege 
of  judging  and  executing  thieves.  CowelL 
Spelman,  voc.  Latro, 

LATURE.     L.Fr.    Breadth.    Kelham. 

LATUS.     Lat.     A,  or  the  side. 

LAUDARE.  Lat.  In  the  civil  law. 
To  name ;  to  cite  or  quote ;  to  show  one's 
title  or  authority.  Calv,  Lex,  A.  OelL 
Noct  Att  lib.  2,  c.  6. 

In  feudal  law.  To  determine  or  pass 
upon  judicially.  Lib,  Feud,  2,  tit.  22. 
Laudamentum  ;  the  finding  or  award  of  a 
jury.     Id,  tit.  21.     2  BL  Com,  285. 

LAUDATIO.  Lat.  [from  laudare,  to 
praise.]  In  the  civil  law.  A  praising  or 
conmiending;  a  speaking  in  one's  favor. 
Testimony  adduced  in  favor  of  the  charac- 
ter of  an  accused  person.  Hallifax  Anal, 
b.  3,  c.  13,  num.  28. 

LAUDEMIUM,  Laudimium,  Lat.  In 
the  civil  law.  A  sum  paid  by  a  new 
emphyteuta  (q.  v.)  who  acquires  the  emphy- 
teusis, not  as  heir,  but  as  a  singular  suc- 
cessor, whether  by  gift,  devise,  exchange  or 
sale.  It  was  a  sum  equal  to  the  fiftieth 
part  of  the  purchase  money,  paid  to  the 
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domimis  or  proprietor,  for  his  acceptance  ef 
the  new  emphyteuta.  1  Mackeld,  Oiv, 
Law,  S59,  §  326.  Called  in  old  English 
law,  acknowledgment  money,  (q.  v.)  Cowell. 

LAUGHLESMAN.  Sax.  In  old  Eng- 
lish law.    An  outlaw.    Bract,  fol.  125. 

LAW.  [Lat.  lex,  jus ;  Sax.  lag,  lagh, 
lah ;  L.  Fr.  ley,']  In  the  most  general 
sense, — a  rule  of  action  prescribed  by  a 
superior.     1  Bl.  Com,  38,  39. 

In  a  stricter  sense, — a  rule  of  civil  con- 
duct, prescribed  by  the  supreme  power  in 
a  state.  1  Steph.  Com,  25.  1  BL  Com, 
44.  Blackstone's  definition,  in  full,  is,  "  a 
rule  of  civil  conduct,  prescribed  by  the 
supreme  power  in  a  state,  commanding 
what  is  right  and  prohibiting  what  is 
wrong."  The  last  clause  has  been  made 
the  subject  of  considerable  criticism,  and  is 
omitted  by  Mr.  Serjeant  Stephen  in  his  New 
Commentaries,  (u6.  sup.)  It  seems  to 
have  been  taken  from  the  "jubens  honesta, 
prohihens  contraria'*  of  Cicero's  defini- 
tion of  lex,  adopted  by  Bracton,  of  which, 
indeed,  it  is  very  nearly  a  literal  translation. 
Bract,  fol.  2.     1  Bl.  Com.  122. 

In  the  strictest  sense, — a  statute ;  a 
rule  prescribed  by  the  legislative  power. 
''  The  laws  of  a  state,''  observes  Mr.  Justice 
Story,  "are  more  usually  understood  to 
mean  the  rules  and  enactments  promulgated 
by  the  legislative  authority  thereof,  or  long 
established  local  customs  having  the  force 
of  laws."  16  Peters'  R.  18.  Hence  he 
argues,  *'  in  the  ordinary  use  of  language,  it 
will  hardly  be  contended  that  the  decisions 
of  courts  constitute  laws."  Id.  ibid.  But 
though  it  be  incorrect  to  speak  of  a  judicial 
decision  as  "  a  law,''  or  to  call  any  aggre- 
gate of  such  decisions,  **laws,"  in  the 
plural,  yet  the  decision  of  a  court  may  in 
many  instances  be  pronounced  to  be  "  law," 
or  ''  the  law  of  the  state  or  the  land,"  and 
such  expressions  are  in  conformity  with 
daily  professional  usage. 

LAW.  [Lat.  lex;  L.  Fr.  ley.]  In  old 
Enghsh  law.  An  oath  ;  particularly  that 
kind  of  oath  which  was  taken  with  com- 
purgators in  the  proceeding  called  **  making 
law,*'  or  less  correctly,  wager  of  law.  See 
Compurgator,  To  make  law.  Law-worth. 

A  freeman's  privilege  of  being  sworn  in 
court  as  a  juror  or  witness.  See  Frank 
law.  Libera  lex. 

LAW  OF  ARMS.  [Lat.  lex  armorum, 
jus  militare,]  That  law  which  gives  pre- 
cepts and  rules  concerning  war ;  how  to 
make  and  observe  leagues  and  truce,  to 


punish  offendera  in  the  camp,  and  such  like. 
Cowell,  Blount,  Now  more  commonly 
called  the  law  of  war,  (q.  v.) 

LAW  OF  THE  LAND.  Due  proceu 
of  law.  Magna  Charta,  c.  29.  2  Inst.  60. 
2  Ken,t's  Com.  13. — ^A  trial  by  due  course 
and  process  of  law.  Coulter,  J.,  6  Penn. 
St.  (Barr's)  E.  86,  91.  Bronson,  J.,  4 
Hill's  (N.  Y.)  R.  140,  146. 

The  general  and  public  law,  operating 
equally  upon  every  member  of  the  com» 
munity.  2  Yerger's  (Tenn.)  R.  600,  664. 
10  Id,  n\.     2  Kent's  dm.  13,  note. 

In  American  law,*  this  has  become  a 
common  phrase  in  state  constitutions  and 
bills  of  rights.  Its  original  is  the  *'lex 
terra  "  of  Ma^na  Charta,  which  Lord  Coke 
has  cQnstrued  to  mean  "due  process  of 
law ; "  and  this  construction  seems  to  have 
been  adopted  in  the  constitution  of  the  United 
States,  in  which  the  latter  phrase  is  used. 
Const.  U.  S.  Amendments,  Art.  6.  See 
Lex  terra. 

LAW  OF  MARQUE.  See  MarqaM, 
Letters  of  Marque. 

LAW  OF  MERCHANTS.  See  Law 
Merchant. 

LAW  OF  NATIONS.  [Lat.  jus  gen- 
tium.] A  S3rstem  of  rules  and  principles 
established  among  nations,  and  intended  for 
the  regulation  of  their  mutual  intercourse ; 
otherwise  caUed  international  law,  (q.  v.)— 
A  code  of  pubUc  instruction  which  defines 
the  rights  and  prescribes  the  duties  of 
nations  in  their  intercourse  with  each  other. 
1  Kent's  Com.  1.  It  is  founded  for  the 
most  part  on  usage,  consent  and  agreement, 
but  in  an  important  degree,  also,  on  the 
principles  of  natural  law.     Id,  2. 

LAW  OF  NATURE.  [Lat.  jus  nakinz, 
jus  naturals.]  A  rule  of  conduct  arising 
out  of  the  natural  relations  of  human  b^ngs» 
established  by  the  Creator,  and  existing 
prior  to  any  positive  precept.  Webster. 
The  foundation  of  this  law  is  placed  by  the 
best  writers  in  the  will  of  God,  discovered 
by  right  reason  and  aided  by  divine  revela- 
tion ;  and  its  principles  when  applicable, 
apply  with  equal  obligation  to  individuals 
and  to  nations.  1  Kent's  Com,  2,  note. 
Id.  4,  note. 

LAW  OF  THE  STAPLK  In  old 
English  law.  The  same  with  the  law* 
merchant,  (q.  v.)    Blount 

LAW  OF  WAR.    See/nffeU. 
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LAW  BURROWS.  In  Scotch  law. 
Security  for  the  peaceable  behaviour  of  a 
party ;  security  to  keep  the  peace.  1  Bo- 
hert8on-8  Charles  V.  Appendix,  No.  xvi. 
Properly,  a  process  for  obtaining  such 
security.     1  Forbes*  Inst,  part  2,  p.  198. 

LAW  DAY  or  LAGE  DAY.  In  old 
English  law.  A  day  of  open  coiu-t ;  com- 
monly used  for  the  more  solemn  courts  of 
a  county  or  hundred.     CowelL 

The  court  leet,  or  view  of  frankpledge. 
Id.    Blount, 

LAW  FRENCH.  The  Norman  French 
language,  introduced  into  England  by  Wil- 
liam the  Conqueror,  and  which,  for  several 
centuries  was,  in  an  emphatic  sense,  the 
lan^age  of  the  English  law,  being  that  in 
which  the  proceedings  of  the  courts  and  of 
parliament  were  carried  on,  and  in  which 
many  of  the  ancient  statutes,  reports, 
abridgments  and  treatises  were  written  and 
printed.  It  is  called  by  Blackstone  "a 
barbarous  dialect,"  and  the  later  specimens 
of  it  fully  warrant  the  appellation,  but  at 
the  time  of  its  introduction  it  was,  as  has 
been  observed,  the  best  form  of  the  lan- 
guage spoken  in  Normandy. 

The  pleadings  m  actions,  including  the 
aiguments  of  counsel  and  the  decisions  of 
the  courts,  were  conducted  and  pronounced 
exclusively  in  this  language,  down  to  the 
thirty-sixth  year  of  Edward  III.  when  the 
English  was  substituted  in  its  place.  3  Bl. 
Com,  318.  The  cases  and  decisions,  how- 
ever, eontmued  to  be  reported  in  French  to 
the  close  of  the  seventeenth  century,  the 
first  reports  published  in  English  being 
those  of  Style,  in  1658.  The  statutes 
began  to  be  written  m  French  in  the  reign 
of  Henry  III.,  and  in  some  of  the  sub- 
sequent reigns  are  exclusively  in  this  lan- 
guage. The  English  was  substituted  in  the 
reign  of  Henry  V II.  Of  the  law  treatises 
in  French  the  most  important  are  those  of 
the  Mirror  and  Britton,  and  the  later  work 
of  Littleton.  A  good  sketch  of  the  history 
of  the  language  may  be  found  in  an  article 
in  the  North  American  Review  for  October 
1840. 

The  frequent  barbarisms  observable  in 
this  iMiguage  especially  in  ite  later  periods, 
arose  from  the  corruptions  to  which  it  was 
inevitably  exposed  from  its  intermixture 
with  English ;  which,  after  it  had  ceased  to 
be  spoken,  increased  to  such  a  degree  as  to 
produce  a  sort  of  hybrid  dialect,  many 
amusing  specimens  of  which  may  be  found 
in  the  books.  Even  the  purer  portions  of 
it  appear  to  have  been  in  a  state  of  continual 
fluctuation,  no  uniform  standard  even  of 
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orthography  being  regarded.  Hence  we 
find  the  ordinary  word  ley  (law,)  occurring 
in  the  several  forms  of  lay,  lee,  kie  and  ly; 
and  the  still  more  common  word  lour, 
(their)  t^ang  the  forms  of  Uour,  Ur,  Hrr, 
loar,  lor,  lur,  lure  and  lurr.  The  old 
parliament  rolls,  from  which  Kelham  in  his 
Norman  Dictionary  has  extracted  copiously, 
furnish  numerous  examples  of  this  kind. 
As  a  further  evidence  of  the  singular  deto- 
riorataon  which  this  language  underwent, 
it  may  be  mentioned  Uiat  in  the  small 
volume  of  Britton,  of  287  folios,  or  6Y8 
pages  18mo.  the  text  of  650  passages  was 
considered  by  Wingate  m  the  year  1640,  as 
so  corrupt  as  to  justify  a  dififerent  reading. 

LAW  LATIN.  A  technical  kmd  of 
Latin,  in  which  the  pleadings  and  proceed- 
ings of  the  English  courts  were  enrolled 
and  recorded  from  a  very  early  period  to 
the  reign  of  George  II. ;  bemg  also,  during 
a  great  part  of  the  same  period,  the  lan- 
guage of  original  and  judicial  writs,  of  royal 
charters  and  letters  patent,  of  private  char- 
ters or  deeds,  and  many  other  instruments 
public  and  private.  See  Latin,  and  the 
words  in  this  dictaonary  designated  by  the 
abbreviation  "  L.  Lat." 

The  principal  peculiarities  of  this  lan- 
guage consist  fii^t,  in  its  construction, 
which  is  adapted  so  closely  to  the  English 
idiom  as  to  answer  to  it  sometimes  word 
for  word ;  and,  secondly,  in  the  use  of  nu- 
merous words  "  not  allowed  by  grammarians 
nor  having  any  countenance  of  Latin,"  but 
framed  from  tibe  English  by  merely  adding 
a  Latin  termination,  as  murdrum  from 
murder,  gardinum  from  garden,  and  the 
verbs  murdrare,  to  murder,  triare,  to  try, 
and  the  like.  Hence  it  has  frequently  been 
looked  upon  as  of  modem  origin,  and  in 
Blackstone's  words,  "to  be  totally  fabrica- 
ted at  home."  "  Whereas,  in  reality,"  as 
the  same  vmter  observes,  "it  is  a  very 
universal  dialect,  spread  throughout  all 
Europe  at  the  irruption  of  the  northern 
nations,  and  particularly  accommodated  and 
moulded  to  answer  all  the  purposes  of  the 
lawyers  with  a  peculiar  exactness  and  pre- 
cision." 3  Bl,  Com,  319.  It  is,  mdeed, 
only  a  variety  of  what  is  generally  termed 
Low  Latin,  or  the  Latm  of  the  middle  ages, 
{media  et  injima  Latinitas,)  in  which  aJl 
the  codes  of  the  early  nations  of  Europe, 
as  the  Franks,  Burgundians,  Alemanni,  imd 
others  appear  to  have  been  written.  At 
this  remote  period,  then,  the  practice  of 
framing  for  legal  purposes  new  words  from 
the  vernacular,  with  Latin  terminations, 
may  be  considered  as  having  originated. 
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The  words  themselves,  though  now  gene- 
rally regarded  as  unmitigated  barbarisms, 
were  as  much  the  result  of  necessity  as  of 
ignorance,  being  mtended  to  express  certain 
necessary  ideas  for  which  no  appropriate 
Latin  words  in  many  cases  existed.  Of  this 
class  are  the  words  faderfium,  garathinx, 
hrevawuntum,  lidscartum  and  many  others, 
which  in  point  of  rudeness  exceed  any  m 
the  English  books. 

On  the  adoption  of  the  Latin  in  England, 
as  the  record  language  of  the  law,  a  still 
greater  necessity  of  framing  new  or  modem 
Latin  words  was  foimd  to  exist.  The  lan- 
guage had  to  be  closely  adapted  to  the 
various  exigencies  of  modem  life,  and  to  be 
made  to  express  many  ideas  and  subjects 
which  previously  had  no  existence  what- 
ever. The  pleadings  in  actions,  particularly, 
contaioed  constant  references  to  articles  of 
dress,  of  food,  of  household  furniture,  and 
other  things  which  it  was  necessary  to 
mention  by  name,  but  for  which  no  genuine 
Latin  could  possibly  be  found,  in  such 
cases,  the  origiaal  system  of  adding  a  Latin 
termination  to  the  vernacular  word  was,  to 
some  extent,  pursued.  Hence  it  was  allowed 
to  use  velvetum  for  velvet,  and  the  like. 
10  Co.  133  b.  In  many  cases,  however, 
the  practice  was  introduced  of  describing 
the  article  or  other  subject  by  what  was 
technically  termed  an  **Anglice,''  or 
**  vocat' :  **  that  is,  by  first  using  some 
Latin  word  descriptive  of  the  class  to  which 
it  belonged,  and  then  naming  the  particular 
English  word  for  it,  preceded  by  the  word 
Anglice  (in  English,)  or  vocat ,  (called,^ 
thus:  '* operimentum,  Anglice,  a  mg, 
"  decern  velamina,  Anglice,  coifs,"  "  instru- 
mentum,  vocal*,  a  plate  for  a  jack."  10  Co. 
130  a,  133  b.  Stiles,  125.  T^umerous  ex- 
amples of  this  kind  occur  in  the  older 
reports. 

In  pomt  of  constmction,  or  the  arrange- 
ment of  words  in  sentences,  this  Law  Latin 
was,  with  a  view  to  greater  precision,  closely 
assimilated  to  the  English  idiom.  Hence 
such  phrases  as  '^convenit,  promisit  et 
agreavit  ad  et  cum,**  (covenanted,  promised 
and  agreed  to,  and  with ;)  "  de  tempore  in 
tempos  et  ad  omnia  tempora,**  (from  time 
to  time  and  at  all  tunes.)  With  all  its  mde- 
ness  and  singularity,  however,  it  was  always 
considered  as  fundamentally  Latin,  and 
govemed  essentially  by  the  ordinary  rules 
of  grammar ;  and  that  it  was  not  viewed  by 
the  courts  as  necessarily,  even  inelegant,  is 
shown  in  the  remark  of  Lord  Holt  that 
**  what  is  good  Latin  in  Cicero  is  good  Latin 
in  law."     2  Ld.  Raym,  904,  907. 

LAW  MERCHANT.    jLat.  Z««  wma- 


toria.']  The  general  body  of  European 
usages  in  matters  relative  to  commerce. 
1  Steph.  Com.  64.  Otherwise  termed  com- 
mercial law.  Blackstone  calls  it  the  custom 
of  merchants,  and  ranks  it  under  the  head 
of  the  particular  customs  of  England,  which 
go  to  make  up  the  great  body  of  the  com- 
mon law.  1  jBL  Com,  76.  Mr.  Stephen, 
however,  very  properly  remarks  that,  as  its 
character  is  not  local,  nor  its  obligation 
confined  to  a  particular  district,  it  cannot 
with  propriety  be  considered  as  a  custom,  in 
the  technical  sense  in  which  Blackstone 
uses  that  word.  1  Steph.  Com.  64.  It  is 
a  law,  indeed,  which  does  not  rest  essen- 
tially for  its  character  and  authority  on  the 
positive  institutions  and  local  customs  of 
any  particular  coimtry,  but  consists  of  cer- 
tain principles  of  equity  and  usc^es  of  trade 
which  general  convemence  and  a  common 
sense  of  justice  have  established,  to  regulate 
the  dealings  of  merchants  and  mariners  in 
all  the  commercial  countries  of  the  civilized 
world.     3  Xent*s  C(m.  2. 

LAW-WORTH.  A  woni  occurring  in 
a  charter  granted  by  William  the  Conqueror 
to  the  city  of  London.  "  And  I  grant  you, 
that  I  will  that  you  be  all  your  law-worth 
that  ye  were  in  Edwardis  dayes  the  king," 
<fec.  Blount,  voc.  Portgreve.  The  meamng 
probably  is,  privilege  in  regard  to  law,  or 
the  privileges  of  a  legalis  homo,  or  lawful 
man;  or  the  word  may  have  an  affinity 
mth  the  othestDorthe  {q,Y.)  oi  Bmcton.   ^ 

LAWE,  Law.  In  old  English  law.  A 
hill.     Co.  Litt.  4  b. 

LAWING  OF  DOGS.  In  forest  law. 
The  cutting  out  the  ball  of  the  forefeet  of 
dogs,  or  cutting  off  three  claws  of  the  fore- 
foot. Chart,  de  Forest,  c.  6.  See  JSx- 
peditate, 

LAWSDE,  Lownde.  In  old  English 
law.  A  plain  between  woods.  Co.  Litt. 
5  b. 

To  LAY.  In  pleading.  To  allege  or 
state.  To  lag  the  venue  in  a  declaration,  is 
to  state  or  name  a  particular  county  in  the 
maigin  and  body  of  the  declaration,  as  the 
county  in  which  the  pldntiff  proposes  that 
the  trial  shall  take  place.  See  Venue. 
This  is  sometimes  termed  laying  the  action. 
3  Steph.  Com,  674.  To  lay  damages,  is  to 
state  at  the  conclusion  of  the  declaration 
the  amoimt  of  damages  claimed  in  the 
action.     See  Damages. 

LAY.     L.  Fr.     Lay;   not  clerical  or 
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ecclesiastical.    Lay  fee.    BritL  c.  96.    Lay 
home  ;  a  laTinazL     Id.  ibid. 

A  layman.  A  touts  lays;  to  all  lay- 
men. Id.  c.  16.  Clers  ou  lays;  clerks  or 
laymen.    Id.  c.  28. 

LAY.  L.  Fr.  and  En^.  [Lat.  laicus, 
q.  v.]  Not  clerical  or  ecclesiastical ;  rela- 
ting or  belonging  to  the  people  (Or.  ^^e,) 
as  distinguished  from  the  clergy.  See 
infra. 

LAY  CORPORATION.  A  corpora- 
tion composed  of  laymen,  as  distinguished 
from  ecclesiastical  persons;  or  established 
for  temporal,  as  distnmtished  from  spiritual 
purposes.*  Formerly  called  a  temporal 
corporation.  Cowell,  voc.  Corporation. 
See  Corporation. 

LAY  DAYS.  In  the  law  of  shipping. 
Days  allowed  in  charter  parties  for  loading 
and  unloading  the  cargo.  3  Kent's  Com. 
202,  203. 

LAY  FEE.  L.  Fr.  and  Enff.  [L.  Lat. 
feodum  laieum.']  In  English  law.  A  fee 
held  of  a  lay  lord,  or  by  lay  tenure,  that  is, 
the  ordinary  feudal  tenure,  as  distinguished 
from  the  ecclesiastical  tenure  of  frank- 
ahnoign.*    Britt.  c.  26.     2  Bl.  Com.  101. 

LAY  IMPROPRLA.TOR.  Li  English 
ecclesiastical  law.  A  lay  person  holdmg  a 
spiritual  appropriation.  3  Steph,  Com.  72. 
See  Appropriation. 

LAYS  GENTS.  L.  Fr.  Lay  people; 
the  conmion  people  or  laity.  Les  lays 
gents  que  ne  sont  apprises  en  la  ley ;  the 
common  people  who  are  not  learned  in  the 
law.  Litt.  sect.  331.  See  Gents.  Les 
layes.    Kelham. 


LE,  Lee. 
ham. 


L.  Fr.    Large ;  broad.    KeU 


LE.  .  L.  Fr.  The.  Used  anciently  in 
the  composition  of  names.  Henrums  le 
Smyth;  Henry  the  Smyth.  Reg.  Grig. 
96  b.  Fkilippus  le  Biche ;  Philip  the 
Rich.  ^rocf.  fol.  166.  ffenricusle  Turner  ; 
Henry  the  Turner.    Id.  fol.  199. 

LE  GUIDON,  (or  LE  GUIDON  DE 
LA  MER.)  The  titie  of  a  celebrated 
French  treatise  on  the  law  of  insurance, 
being  the  earliest  work  extant  on  that  sub- 
ject. It  was  prepared  for  the  use  of  the 
merchants  <^  Rouen  at  least  as  early  as  the 
sixteenth  century,  but  its  author's  name 
has  not  been  presenred.    It  was  published 


by  Cleirac  m  1671,  in  his  collection  entitled 
Les  Us  et  Coutumes  de  la  Met.  3  Kenfs 
Com.  346.  1  Duer  on  Ins.  Introd.  Disc. 
Lect.  ii. 

LE  ROY,  (or  LA  REINE,)  LE  VEUT. 
L.  Fr.  The  king  (or  queen)  wills  it.  The 
form  of  the  roysd  assent  to  public  bills  in 
parliament.     1  BL  Com.  184. 

LE  ROY  (or  LA  REINE)  S'AVI- 
SERA.  L.  Fr.  The  king  (or  queen)  will 
advise  upon  it.  The  form  of  words  used  to 
express  the  refusal  of  the  royal  assent  to 
public  bills  m  parliament.  1  Bl.  Com.  184. 
This  is  supposed  to  correspond  to  the 
judicial  phrase  curia  advisari  vult,  (q.  y.) 
1  Chitt.  Bl.  Com.  ibid.  note. 

LE  ROY  (or  LA  REINE)  REMERCIE 
■~  LOYAL  SUJETS,  ACCEPTE 
LEUR  BENEVOLENCE,  ET  AUSSI  LE 
VEUT.  L.  Fr.  The  king  (or  queen) 
thanks  his  (or  her)  loyal  subjects,  accepts 
their  beneyolence,  and  wills  it  to  be  so. 
The  form  of  the  royal  assent  to  a  bill  of 
supply.     1  Bl.  Com.  184. 

LEA,  Ley.  In  old  English  law.  A 
pasture.     Co.  Litt.  4  a. 

To  LEAD  A  USE.  In  old  conveyan- 
cing. To  direct  beforehand  the  particular 
use  to  which  a  conveyance  is  to  operate.* 
Deeds  to  lead  uses  were  common  incidents 
to  fines  and  recoveries,  where  the  latter 
were  intended  to  operate  to  certain  uses, 
being  in  other  woras  deeds  made  previous 
to  the  fine  or  recovery,  directing  its  opera- 
tion to  the  particular  uses.  1  Steph.  Com. 
529,  530. 

To  LEAD  IN  A  CAUSE.  In  English 
practice.  A  term  applied  at  trials  at  nisi 
prius,  to  the  counsel  (hence  called  leading 
counsel  or  leader,)  who  directs  the  manage- 
ment of  a  cause,  as  distinguished  from  uie 
junior  counsel  who  only  assists  under  his 
direction.     Holthouse. 

LEADING  CASE.  In  practice.  A 
reported  case  in  which  the  decision  of  the 
court  is  considered  as  settling  or  deter- 
mining the  law  upon  the  point  or  points 
involved,  and  which  is  looked  upon  and 
followed  ^  a  guide  for  subsequent  de- 
cisions. 

LEADING  COUNSEL.  See  To  lead 
in  a  cause. 

LEADING  QUESTION.    In  practice. 
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A  questicm  put  or  framed  m  such  a  form 
as  to  suggest  the  answer  sought  to  be 
obtained  by  the  person  interrogating.  Holt- 
house,  As,  "i)id  not  you  see  tWs?"  or, 
"Did  not  you  hear  that?"  3  BL  Com, 
44«.  8  CAi«.  Gm,  Pr.  892,  et  seq.  Best 
o»  Uvid.  478,  §  436. 

LEAL.  L.Fr.  [from  %,  law.]  Lawful. 
Ze  don  fuit  bon  et  leal ;  the  ^t  was  good 
and  laidul.  Britt.  c.  51.  Leal  matri- 
mome.    Id,  c.  43. 

Loyal;  liege;  allege.  A  touts  ses  feals 
et  ses  leans ;  to  all  his  faithful  subjects  and 
his  lieges.     Bridt,  fol.  1. 

LEAIMENT,  Leaument.  L.Fr.  Law- 
fully.    Britt.  cc.  29,  68. 

LEAS.  L.  Fr.  A  lease.  Stat  Olo- 
cest.  c.  4. 

LEASE.  [L.  Fr.  leas,  lees,  leezj  from  lesser, 
to  let ;  L.  Lat.  dimissio,  q.  v.]  A  conveyance 
of  any  lands  or  tenements  (usually  in  con- 
sideration of  rent  or  other  annual  i-ecom- 
pense,)  made  for  life,  for  years  or  at  will, 
but  always  for  a  less  time  than  the  lessor 
has  in  the  premises;  for  if  it  be  for  the 
whole  interest,  it  is  more  properly  an 
assignment  than  a  lease.  2  BL  Com,  317. 
Shq).  Touch.  266.  Watkins  on  Conv.  220. 
— A  contract  m  writing,  under  seal,  whereby 
a  person,  having  a  le^  estate  in  heredita- 
ments, corporeal  or  incorporeal,  conveys  a 
portion  of  his  interest  to  another,  in  con- 
sideration of  a  certain  annual  rent  or  render, 
or  other  recompense.  Archb.  LandL  d 
Ten,  2.  This  last  definition  is  framed  m 
accordance  with  recent  English  statutes. 
See  1  Hilliard^s  Real  Prop,  212. 

The  usual  words  of  operation  in  a  lease, 
according  to  Blackstone,  are  ''demise, 
grant  and  to  farm  let,"  which  are  transla- 
tions of  the  Lat.  dimisi,  eoncessi  et  ad 
firmam  tradidi,  used  in  the  ancient  leases. 
2  Bl  Com.  317,  818.  Other  writers  state 
the  operative  words  to  be  ''demise,  lease 
and  to  farm  let."  Watk,  on  Conv.  207. 
Archb,  LandL  d  Ten,  19.  But  any  other 
words  which  express  an  mtention  to  part 
with  the  possession,  will  amount  to  a  lease. 
1  Steph.  dm,  477. 

LEASE  AND  RELEASE.  A  species 
of  conveyance  deriving  its  efficacy  from  the 
statute  of  uses,  and  now  the  most  common 
method  in  England,  of  conveymg  freehold 
estates.  It  is,  as  its  name  imports,  a  com- 
pound conveyance,  consisting  of  a  lease,  or 
rather  a  bargain  and  sale,  and  a  release, 
constituting  separate  deeds,  imd  is  e£Fected 


thus.  A  lease,  or  rather  bargain  and  «ide 
upon  some  pecuniary  consideration,  for  one 
year,  is  made  by  the  tenant  of  the  freehold 
to  the  lessee  or  bargainee.  This,  without 
any  enrolment,  makes  the  bargainor  stand 
seised  to  the  use  of  the  bargainee,  and  vests 
in  the  bargainee  the  use  of  the  term  for  a 
year,  and  then  the  statute  immediately 
annexes  the  possession.  He  therefore, 
being  thus  in  possession,  is  capable  of 
receiving  a  release  of  the  freehold  and 
reversion,  which  must  be  made  to  a  tenant 
in  possession;  and  accordingly  the  next 
day  a  release  is  granted  to  mm.  2  BL 
Com.  339.     1  Steph.  Com.  496. 

This  mode  of  conveyance  was  universally 
in  practice  in  the  state  of  New  York  until 
the  year  1788,  after  which,  on  the  revision 
of  the  statute  law,  it  gave  place  to  the  con- 
veyance by  bargain  and  sale.  4  Kent's 
Com.  494. 

LEAURE,  Leur.  L.  Fr.  Breadth. 
Kelham. 

LEAUTE.  L.  Fr.  Legality;  suffi- 
ciency in  law.    Britt.  c.  109. 

LEAWE.    L.  Fr.    Water.    Kelhwn. 

LEDA.  L.  Lat.  In  old  English  law. 
A  lathe  (division  of  a  county.)  Spelman, 
See  Lathe. 

LEDE.  L.  Fr.  Grievous.  Kelham. 
Afflicted ;  imp^ed  or  damaged  in  appear- 
ance. Lede  ou  bele,  sick  (or  ill  favored) 
or  fair.     Britt.  c.  68. 

LEDENGE.  L.Fr.  Damaged.  Kelham. 

LEDER.  L.  Fr.  [from  Lat.  lisderef] 
To  hurt.  Ledera,  shall  hurt.  Ledez  ; 
hurt.     Kelham, 

LEDGREVIUS.  L.Lat.  In  old  Eng- 
lish law.  A  lathe-reeve,  or  chief  officer  of 
a  lathe.     Spelman. 

LEE.    L.  Fr.    Large.    Kelham. 
Law.     Id.    A  corruption  of  ley. 

LEES.  L.  Fr.  [from  lesser,  to  let.]  A 
lease.  Lees  et  dimissions.  Britt.  c.  34. 
Id.  cc.  42,  47,  114. 

LEET.  \L.  Lat.  leta.]  In  English  law. 
The  name  of  a  court  of  cnminal  junsdiction, 
formerly  of  much  importance,  but  latterly 
fallen  mto  disuse.     See  Court  leet. 

Spelman  derives  this  word  from  the  Sax. 
let,  a  part,  from  its  juiisdictioii  being  par- 
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celled  out  among  smaller  tribimals>  or  from 
Imt,  a  valuation  or  assessment.  Others 
derive  it  from  the  Sax.  leod,  people ;  be- 
cause all  the  residents  in  a  manor  assembled 
there.     Crahb^s  Hist.  110. 

LEGA.  L.  liat.  In  old  English  law. 
The  allay  of  money.     Cowell,    BlounU 

A  termination  of  the  names  of  places  in  old 
records,  supposed  by  Spehnan  to  signify 
place, 

LEGABILIS.  Lat.  [from  legore,  to  be- 
queath.] In  old  English  law.  That  which 
may  be  bequeathed.     CotoelL 

LEGACY.  [Lat.  Ugatum,  q.  v.]  A 
bequest  or  gift  of  goods  and  chattels  by 
testament.  2  Bl.  Com,  512.  2  Steph, 
Com.  248. — A  gift  by  will  of  personal 
property.  Ward  on  Legacies,  1. — A  gift 
by  will  either  of  a  sum  of  money,  called  a 
general  or  pecuniary  legacy,  or  of  a  specific 
article,  as  a  piece  of  pkte,  called  a  specific 
legacy,  (q.  v.) 

The  word  legacy  properly  imports  a  gift 
of  personal,  as  devise  does  a  gift  of  real 
property;  but  it  may,  by  reference  and 
construction,  be  descriptive  of  real  estate. 
1  Burr,  268,  272.  3  Term  R,  716.  Shep, 
Touch,  (by  Preston)  400.  The  Lat.  legare 
(q.  V.)  had  this  general  sense  in  the  civil  law. 

LEGAL,  [from  Lat.  legalis,  from  lex, 
law.]  According  to  law ;  required,  autho- 
rised or  permitted  by  law ;  good  or  valid 
in  law  ;  the  opposite  of  illegal.  As  a  legal 
contract,  a  legal  tender,  legal  resistance,  and 
the  like. 

That  which  is  governed  by,  or  construed 
according  to  rules  of  law,  in  contradistinc- 
tion to  rules  of  equity;  the  opposite  of 
equitable.  As  a  legal  estate,  legal  assets,  &c. 

LEGAL  ASSETS.  That  portion  of 
the  assets  of  a  deceased  party  which  by 
law  are  directly  liable,  in  the  hands  of  his 
executor  or  administrator,  to  the  payment 
of  debts  and  legacies.  1  Story's  Eq,  Jur. 
§  651.  Such  assets  as  can  be  reached  in 
the  hands  of  an  executor  or  administrator, 
by  a  suit  at  law  against  him.     Id.  ibid, 

LEGAL  ESTATE.  That  kind  of  estate 
which  is  properly  cognizable  in  the  courts 
of  common  law,  though  noticed  also,  in  the 
courts  of  equity.     1  Steph.  Com.  217. 

LEGALIS  HOMO.  L.  Lat.  In  old 
English  law.  A  lawful  man ;  a  person  to 
whom  no  objection  could  be  made  in  a 
court  of  justice ;  apenon  who^toodrec^iM 


in  curia,  not  outlawed,  excommunicated  or 
infamous ;  a  person  who  could  sue  and  be 
sued  at  law ;  a  person  competent  to  be 
sworn  as  a  juror  or  witness ; .  a  person  en- 
joying the  privilege  technically  caUed  lex, 
(q.  vj  Magna  Charta,  c.  14.  Spelman, 
voc.  Legcdis,  The  phrase  "lawful  men" 
is  still  used  in  juiry  process. 

LEGALITAS.  L.  Lat.  [from  legalis.l 
The  quality,  character  or  condition  of  a 
legalis  homo,  (q.  v.)     Spelman, 

Behaviour  according  to  law ;  good  be- 
haviour.    Id, 

LEGARE.  Lat.  In  the  civil  and  old 
£h)glish  law.  To  bequeath;  to  leave  or 
give  by  wiQ ;  to  give  in  anticipation  of 
death ;  in  Scotch  phrase,  to  legate.  Inst. 
2.  20.  Bract,  fol.  18  b.  Stat.  Merton,  c. 
2.  1  Xames'  Equity,  259.  Applied  ia 
the  civil  law  to  real  as  well  as  personal 
property,  and  so  used  by  Bracton.  Legare 
fwndum.  Inst,  2.  20.  9.  Legare  terram. 
Bract,  fol.  186. 

LEGATARIUS.  Lat.  In  the  ci\il  law. 
One  to  whom  a  thing  is  bequeathed;  a 
legatee,  or  legatary.  Inst.  2.  20,  2,  4,  5, 
10.     Bract,  fol.  40. 

In  old  European  law.  A  legate,  mes- 
senger, or  envoy.     Spelman.    See  Legatus, 

LEGATEE.  [Lat.  legatarius,]  The 
person  to  whom  a  legacy  is  given.  2  Bl. 
Com.  512. 

LEGATINE  CONSTITUTIONS.  In 
English  law.  Ecclesiastical  laws  enacted 
in  national  synods  held  under  the  cardinals 
Otho  and  Othobon,  legates  from  Pope 
Gregory  IX.  and  Pope  Clement  IV.,  in  the 
reign  of  King  Henry  III.  about  the  years 
1220,  and  1268.     1  Bl.  Com.  83. 

LEGATUM.  Lat.  [from  legare,  q.  v.] 
In  the  civil  law.  A  legacy  ;  a  gift  left  by 
a  deceased  person,  to  be  executed  by  the 
heir ;  (donatio  quadam  a  defuncto  relicta, 
ab  hcsrede  prautanda.)    Inst.  2.  20.  1. 

In  the  common  law.  A  legacy ;  a  gift 
by  will.  Bracton  makes  it  to  be  the  same 
with  a  donatio  mortis  causa.  Bract,  fol. 
49.  Cum  legatum  sit  donatio  mortis  causd, 
et  legatum  tantum  morte  confirmatur,  et 
\utf\  donatio  inter  vivos  traditione.  Id. 
tbid.  This  passage  is  substantially  quoted 
in  Dyer,  143. 

In  old  ecclesiastical  law.  A  soul-scot, 
mortuary  or  gift  to  the  church.  Cowell. 

LEGATUS.    Lat.  [from  legare,  to  aeod 
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a  messenger.]  A  legate ;  an  ambassador, 
envoy  or  nuncio.  Called  also  in  old  Euro- 
pean law,  legatarius,  Spelman.  JL«sat«« 
▼i«lare  centra  jb«  seMtiaaii  «st.  To  offer 
violence  to  ambassadors  is  against  the  law 
of  nations.     Branch's  Frinc. 

In  old  European  law.  A  messenger  of 
a  private  person.     Spelman, 

A  king  s  justice  or  commissary,  {missus 
dominicus.)     Id. 

LEGEM  FACERE.  L.  Lat  In  old 
English  law.  To  make  law,  or  oath.  Le- 
gem vadiare;  to  wage  law.  Legem  habere; 
to  have  law,  to  be  capable  of  giving  evi- 
dence upon  oath.  Legem  amittere ;  to 
lose  the  law,  or  privilege  of  being  admitted 
to  oath.  Legem  terr€B  amittentes  perpetuam 
infamies  notam  inde  merito  incurrunt ;  they 
who  lose  the  lex  terra  (law  of  the  land,) 
justly  incur  therefor  the  perpetual  brand  of 
infamy.  3  Inst.  221.  In  Branch's  Maxims, 
the  peculiar  meaning  of  lex  terras  in  this 
passage  has  been  misapprehended. 

LEGEM  FERRE.  Lat.  In  the  Ro- 
man law.  To  propose  a  law  to  the  people 
for  their  adoption.  Heinecc.  Antiq,  Bom. 
lib  1,  tit.  2. 

LEGER,  Legier.  L.  Fr.  Light ;  short ; 
easy.     Kelham. 

Quick;  sudden;  violent.    L,  Fr.  Diet. 

LEGEREMENT.  L.  Fr.  [from  Uger, 
q.  v.]     Slightly;  easily;  shortly.  Kelham. 

LEGERTE.  L.  Fr.  [from  leger,  q.  v.] 
Levity.  De  legerte  de  jaungle ;  from 
levity  of  discourse.     Britt.  c.  96. 

LEGES.  Lat.  [plur.  of  ;ca?,q.v.]  Laws. 
At  Rome,  the  leges  (the  decrees  of  the 
people  in  a  strict  sense)  were  laws  which 
were  proposed  by  a  magistrate  presiding  in 
the  senate,  and  adopted  by  the  Roman 
people  in  the  comitia  ceniuriata.  1  Afackeld, 
Civ.  Law,  18,  §  27.     See  Lex. 

I<eS«s  figeadi  «c  reflseadi  caaaactada  est 
Fericalosiaalata.       The   practice   of   fixing 

and  Pe-fixing  [making  and  re-malring]  the 
laws  is  a  most  dangerous  one.     4  Co.  pref. 

I<«Sea  aoarerbia  aed  rebaa  aaat  iatpaait*. 
Laws  are  imposed  not  on  words  but  things. 
10  Co.  101.  Branch's  Fr. 

lies«apaateriar«a  prlarea  caatrarlaa  abr«- 
vaat.  Later  laws  abrogate  prior  laws  that 
are  contrary  to  them.  Broom's  Max.  11. 
A  very  ancient  maxim  in  the  Roman  law, 
and  called  by  Blackstone  a  general  princi- 
ple of  universal  law.  1  Bl  Com.  89.  See 
Abrogare. 


LEGES  ANGLIj£.  Lat.  The  laws 
of  England,  as  distinguished  from  the  civil 
law  and  other  foreign  systems.  £t  omnes 
comites  et  barones  und  voce  responderunt, 
quod  nolunt  leges  Anglice  mutare,  qua  hu- 
cusque  usitata  sunt  et  approbata.  And 
all  the  earls  and  barons  with  one  voice 
answered  that  they  will  not  change  the 
laws  of  England,  which  have  hitherto  been 
used  and  approved.  Btat.  Merton,  c.  9.  1  Bl, 
Com.  19. 

LEGES  TABELLARI^.  Lat.  Ro- 
man laws  regulating  the  mode  of  voting  by 
ballot,  {tabella.)    1  Kent's  Com.  232,  note. 

LEGIBUS  SOLUTUS.  Lat.  Released 
from  the  laws;  not  bound  by  the  laws.  An 
expression  applied  in  the  Roman  civil  law 
to  the  emperor.  Calv.  Lex.  3  Oihbon's 
Bom.  Emp.  157  (Am.  ed.  1844.) 

LEGIOSUS.  L.  Lat.  In  old  records. 
Litigious ;  and  so  subjected  to  a  course  of 
law.     Cowell. 

I««Sia  caaatractia  aaa    facit  i^Jarfaai. 

The  construction  of  the  law  does  no  wrong ; 
a  construction  made  by  the  law  works  no 
injury.     See  Constructio. 

JLegia   iaterpretatia  laifia    riat  abtiaat* 

The  interpretation  of  law  acquires  the  force 
of  law.     Branch's  Frinc. 

I««Sia  aUaiater  aaa  toactar  ia  •acccaiiaBe 
aflicil  aai»  fagere  aat  retracedeva.       The 

minister  of  the  law  is  bound,  in  the  execu- 
tion of  his  office,  not  to  fly  nor  to  retreat. 
Branch's  Frinc. 

LEGIT  UT  CLERICUS.  L.  Lat.  (He 
reads  as  a  clerk.)  In  old  English  practice. 
The  answer  made  by  the  ordinary  to  the 
question  Legit  vel  non  f  importing  that  a 
priisoner  could  read,  and  was  consequently 
entitled  to  the  benefit  of  clergy.  Dyer,  205. 

LEGIT  VEL  NON  ?  Lat.  (Does  he 
read  or  not?)  In  old  English  practice. 
The  question  asked  of  the  ordinary,  on  the 
trial  whether  a  prisoner  claiming  his  clergy 
could  read.  1  Saik.  61.  See  Benefit  of 
clergy. 

LEGITIM.  In  Scotch  law.  The  chil- 
dren's, claim  out  of  the  free  moveable  estate 
of  their  father,  amounting  to  one  half  or 
one  third,  (according  to  circumstances)  of 
his  moveables,  after  paying  his  debts. 
Wharton's  Lex, 

LEGITIMACY.  Lawful  birth;  Uie 
opposite  of  illegitimacy. 
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LEOITIMATK  [LaL  Uffitimus.]  Law- 
fnl ;  lawfully  bom.  Commonly  applied  to 
issue. 

LEGITIMATIO.  Lat.  In  the  civU 
law.  A  making  lawful ;  the  conferring  of 
a  lawful  character  or  condition,  as  upon 
children  bom  before  marriage.  Jnat, 
1.  10.  13. 

In  English  law.      Legitimacy;    lawful 

birth.      Sentper  pnMantitvr  pr*  l«sftiHi«« 

ti«a«.  The  presumption  always  is  in  favor 
of  legitimacy.     Branch's  Fr. 

LEGITIME.    Lat.    Lawfdly ;  with  the 

authority    of    law.       I<«sltlBM   iaiper«ati 

i^rere  mmemB—  «•••  One  who  commands 
lawfully  must  be  obeyed.  Jenk,  Cent.  120, 
case  12. 

LEGITIMUS.  Lat.  Lawful;  legiti- 
mate. Legitimus  hceres  et  JUius  est  quern 
nupticB  demonstrant ;  a  lawful  son  and  heir 
is  he  whom  the  marriage  pomts  out  to  be 
lawful.     Bract.  foL  63. 

LEGULEIUS.  Lat.  A  person  skilled 
in  law,  {in  legihus  versatus  ;)  one  versed  in 
the  forms  of  law.  Calv,  Lex,  Cic.  de 
Orat.  I  66. 

LEIDGREVE.  In  Saxon  law.  An  offi- 
cer who  had  jurisdiction  over  a  2a<Ae.  CawelL 

LEIE.  L.  Fr.  Law.  Kelham.  An 
old  form  of  ley, 

LELPA.  L.  Lat.  In  old  English  law. 
A  fugitive  or  runaway.  LJL  Hen,  I.  c.  43. 
Speiman. 

LEOD.  Sax.  People;  a  people;  a 
nation.     Spelman,  voc.  Leodes, 

LEODES.  L.  Lat  [from  Sax.  leod,] 
In  old  European  law.  A  vassal,  or  liege 
man;  {vassallus ;  homoligeus,)    Spelman. 

Service,  {servitium.)  Id.  Marculf.  lib. 
1,  form.  40. 

A  were  or  weregild,  (ttvm,  wergUdum.) 
Spelman. 

LESE  MAJESTY,  Zcp#eJfq;e«<y.  [L.Fr. 
leze  majest.]  The  old  English  and  Scotch 
translation  of  Icssa  majestas,  or  high  treason. 
2  Beeves'  Hist.  Eng.  Law,  6. 

LESER.     L.  Fr.    To  hurt    Kelham. 

LESION.  Fr.  Damage;  injury;  de- 
triment Kelham.  A  term  of  the  Scotch 
law.     1  Karnes'  Kg.  pref. 


In  the  civil  law.  The  injury  suffered  by 
one  who  does  not  receive  a  full  equivalent 
for  what  he  gives  in  a  commutative  con- 
tract.    Civ.  Code  of  Louis,  art.  1854. 

Inequality  in  contracts,  Foihier,  Obi. 
n.  33. 

LESPEGEND.  Sax.  A  lesser  thane 
or  baron.  Const,  Canuii  Regis  de  Foresta, 
art.  2.  Spelman  prefers  to  write  it  Les- 
tkegen. 

LESSEE.  L.  Fr.  &  Eng.  [from  lesser, 
to  let.]  He  to  whom  a  lease  is  made  for 
life,  or  years,  or  at  will.     Litt,  sect  67. 

LESSER.  L.  Fr.  To  let.  Lesse  a 
farme  ;  let  to  farm.     Britt.  c.  21. 

To  suffer.   Lesse  cheir  ;  let  fsJL    Id.  c,  I. 

LESSOR.  L.  Fr.  <k  Eng.  He  who  lets 
lands  for  term  of  life,  or  years,  or  at  wilL 
Litt.  sect.  67. 

LESWES,  Lesues.  Sax.  Pastures. 
Domesday.  Co.  Litt.  4  b.  A  term  often 
inserted  m  old  deeds  and  conveyances. 
Covfell. 

LET.  In  old  conveyancmg.  Hindrance; 
interruption.  Still  occasionally  used  in  the 
phrase, "  without  any  let,  suit,  trouble,"  <kc. 

LETA.  L.  Lat.  In  old  English  law. 
Leet ;  a  leet  or  court  leet.  Spelman.  See 
Leet. 

LETTER,  LETTERS.  [Lat  epUtola; 
L.  Lat  litera,  littera.  Uteres,  breve;  .L.  Fr. 
lettre,  lettres,  brief e.^  The  form  given,  from 
a  very  early  period,  to  many  public  and 
private  written  instruments,  as  letters  pa- 
tent, writs  in  actions,  appointments  of 
attorney,  of  executors  and  administrators, 
and  some  kinds  of  conveyance ;  and  still  to 
a  considerable  extent  adhered  to.  See 
Kpistola,  Lettre.  It  appears  to  have  been 
derived  from  the  form  of  private  epistolary 
correspondence  amonff  the  Romans.  See 
Breve.  And  see  the  form  of  a  conveyance 
in  Greek,  preserved  in  the  Digests.  IHg. 
8.  3.  87. 

LETTERS  OF  ADMINISTRATION. 
The  instrument  by  which  an  administrator 
or  administratrix  is  authorized  by  the  siuro- 
gate  or  other  proper  officer,  to  have  the 
charge  or  administration  of  tiie  goods  and 
chattels  of  a  party  who  has  died  intestate. 
See  Administration. 

LETTER  OF  ATTORNEY.   [L.  Lat 
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Htera  attomat^,]  and  anoi^iftly,  LSITEEIS 
OF  ATTORNEY,  [L.  Lat.  litterm  procura- 
tarioe,']  A  writing  authorizing  another 
person,  who  in  such  case  is  called  the  attor- 
net/  of  the  person  appointing  him,  to  do 
any  lawful  act  in  the  stead  of  another ;  as 
to  give  seisin  of  lands,  to  receive  debts,  to 
sue  a  third  person,  Ac.  Cowell,  Wharton's 
Lex.  Story  on  Agency,  §  3.  Now  more 
commonly  called  a  power  of  attorney,  (q.  v.) 
See  Letter, 

LETTERS  CLOSE,  (ot  Clause.)  [L. 
Lat.  litertB  claus€B,]  In  English  law.  Let- 
ters or  writs  closed  up  and  sealed  on  the 
outside,  as  distinguished  from  letters  patent, 
(q.  V.)     See  Close  units. 

LETTER  OF  CREDIT.  A  letter  writ- 
ten by  a  merchant  or  correspondent  to 
another,  requesting  him  to  credit  the  bearer 
or  other  person  named,  with  a  certain  sum 
of  money.  Wharton's  Lex,  Letters  of 
credit  usually  contain  a  request  that  some 
one  will  advance  money  or  sell  goods  to  a 
third  person,  and  an  undertaking  on  the 
jpart  of  the  writer  that  the  debt  which  may 
be  contracted  by  the  third  person  in  pur- 
suance of  the  request,  shall  be  duly  paid. 
Bronson,  J.,  5  HUVs  B.  642. 


(or   LETTERS)    OF    EX- 
[L.  Lat.  litera  cambii,  literm 


LETTER 
CHANGE. 

cambitoriai]  The  old  title  of  a  bill  of 
exchange.  Beg,  Orig.  194,  Still  preserved 
in  the  Fr.  lettre  de  change.  See  BUI  of 
exchange. 

LETTER  OF  LICENSE.  A  letter  or 
written  instrument  given  bv  credit(»is  to 
their  debtor,  who  m&  failed  in  trade,  <kc., 
allowing  him  longer  time  i(x  the  payment 
of  his  debts,  and  protecting  him  from  arrest 
in  the  mean  time.  TonUms.  Holthouse. 
Wharton's  Lex. 

LETTERS  OF  MARQUE  AND  RE- 
PRISAL. In  public  law.  A  commission 
issued  by  the  authority  of  the  soverei^  of 
a  nation,  to  one  or  more  of  its  subjects, 
authorizing  the  seizure  of  the  property  of 
the  subjects  or  sovereign  of  an  offending  na- 
tion, and  the  detention  of  it  as  a  pledge,  until 
satisfaction  for  the  injury  complained  of,  be 
made.*  1  Kent's  Com.  61.  I  £1.  Com. 
258.  The  words  marque  and  reprisal  in 
this  case  are  synonymous ;  the  latter  signify- 
ing a  taking  in  return,  the  former  the 
passing  the  frontiers,  in  order  to  such 
taking.     Id.  ibid.     See  Marque,  Reprisal. 

LETTER  MISSIVE.    In  English  equity 


practice.  A  ktter  sent  by  the  Lord  Chan- 
oellOT  to  a  peer,  when  a  defendant  in  the 
court  of  chancery,  requesting  his  appear- 
ance together,  with  a  copy  of  the  bill.* 
3  Bl.  Com.  446. 

In  the  civil  law  practice.  Letters  sent 
on  an  appeal  from  the  judge  a  quo  to  the 
judge  ad  quern;  otherwise  called  letters 
dimissory,  and  apostles,  (qq.  v.)  ffallifax 
Anal.  b.  3^  c.  11,  num.  34. 

LETTERS  PATENT.  [L.  Lat.  litera 
patentee;  L.  Fr.  letires  overtes,  open  let- 
ters.] The  modem  form  of  royal  grants  in 
England;  caHed patent, that ]sopen,hecsi'Qse 
they  are  not  sealed  up,  but  exposed  to 
open  view,  with  the  great  seal  pendant  at 
the  bottom,  and  sure  usually  directed  or 
addressed  by  the  king  to  all  his  subjects  at 
large ;  differing  in  this  respect  from  letters 
close,  which  are  directed  to  particular  per- 
sons, and  for  particular  purposes,  and  are 
therefore  closed  up  and  sealed  on  the  out- 
side.* 2  Bl.  Com.  346.  See  Mubback's 
Evid.  of  Succession,  QIQ,  et  seq. 

This  form  of  grant  has  been  substantially 
adopted  in  the  United  States,  where  it  is 
commonly  termed  a  patent,  1  N.  Y.  Rev. 
St.  [198,]  184.     See  Patent. 

LETTERS  OF  REQUEST.  In  Eng- 
lish ecclesiastical  law.  The  mode  of  com- 
mencing an  original  suit  in  the  Court  of 
Arches,  instead  of  proceeding  in  the  first 
ia^tance  in  the  Consistory  Court ;  being  an 
instrument  or  letter  by  which  the  judge  of 
the  inferior  court  requests  the  superior  judge 
to  take  cogmianee  of  the  suit,  thereby 
waiving  <yt  remittmg  his  own  jurisdiction ; 
and  this  authorizes  nie  suit  to  be  instituted 
in  the  superior  court,  which  could  other- 
wise only  exercise  jurisdiction  as  a  court  of 
appeal.*     Wharton's  Lex.    Holihouae. 

LETTERS  OF  SLANES.  In  old  Scotch 
law.  A  kind  of  bond  by  which  the  heirs 
and  relations  of  a  person  who  had  been 
murdered  bound  themselves,  in  considera- 
tion of  an  assythment,  or  composition  paid 
to  them,  to  forgive,  "  pass  over  and  forever 
forget,  and  in  oblivion  inter  all  rancor, 
malice,  revenge,  prejudice,  grudge  and 
resentment  that  they  have  or  may  conceive 
against  the  aggressor  or  his  posterity,  for 
the  crime  which  he  had  committed,  and 
discharge  him  of  all  action,  civil  or  criminal, 
against  him  or  his  estate,  for  now  and 
ever."  1  Robertson's  Charles  V.  Appendix, 
Note  xxiii. 

LETTERS  TESTAMENTARY.  An 
instrument  granted  by  a  surrogate  or  other 


Digitized  by 


Google 


LET 


(673) 


LEV 


proper  ofiScer  to  an  executor,  after  probate 
of  a  will,  authorizing  him  to  act  as  executor. 
2  iVT.  r.  Eev.  SL  [69,]  13,  §  1. 

LETTEREURE,  Lettrure.  L.  Fr.  Li- 
terature ;  learning.     Kelham. 

LETTRE.  L.Fr.  A  letter;  a  convey- 
ance or  grant,  so  called  from  its  form.  A 
toutz  ceux  que  ceste  lettre  verrount  ou 
orrount,  A.  de  B.  salut :  Saches  moy  aver 
dam  a  F,  &c.  To  all  those  who  shall  see 
or  hear  this  letter,  A.  of  B.,  greeting :  know 
that  I  have  given  to  P,  <fec.     £ritt,  c.  41. 

A  writ.     Id.  c.  120. 

A  written  authority  to  an  attorney.  Id. 
c.  40. 

LEU.  L.  Fr.  A,  or  the  place.  Britt. 
c.  119.     An  old  form  of  lieu. 

LEU.  L.  Fr.  [from  lier,  to  read.]  Read. 
Britt  cc.  91,  120. 

LEUCA,  Leuga,  Lega.  L.  Lat.  In  old 
French  law.  A  league,  consisting  of  fifteen 
himdred  paces.     Spelman. 

In  old  English  law.  A  league  or  mile  of 
a  thousand  paces.     Domesday.     Spelman. 

A  privileged  space  around  a  monastery 
of  a  league  or  mile  in  circuit.    Spelman. 

LEUDIS,  Zeodis.  L.  Lat.  [from  Sax. 
leod,  people  or  subject.]  In  old  European 
law.  A  vassal ;  a  liege  man  or  feudal  de- 
pendant, {homo  legius  sen  feudcUis;)  a 
retainer,  {cliens);  a  feudal  tenant.  Spel- 
man. 

A  crown  vassal  or  baron.  Spelman. 
Lex  Burgund.  m  Add.  1,  c.  1,  §  14.  cited 
ibid. 

A  layman ;  a  common  or  illiterate  per- 
son. Spelman.  Hence  the  old  English 
letod.     Id. 

A  composition ;  a  were  or  were-gild.  Id. 

LEVAND^  NAVIS  CAUSA.  Lat. 
For  the  purpose  of  lightening  the  ship. 
Inst.  2.  1.  47. 

LEVANT.  L.  Fr.  [from  lever,  to  raise 
or  rise.]  Rising  up.  A  term  applied  to 
cattle.     See  Levant  et  couchant. 

LEVANT  ET  COUCHANT.  L.  Fr. 
I^ing  up  and  lying  down.  A  term  applied 
to  a  stranger's  cattle  which  have  been  long 
enough  on  another's  land  to  have  lain  doum 
and  risen  vp  to  feed,  which  in  general  is 
held  to  be  one  night,  at  least ;  or  rather  a 
night  and  a  day.  3  Chitt.  Bl.  Cam.  9, 
and  note. 
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LEVANTES  ET  CUB  ANTES.  L.Lat 
Rising  up  and  lying  down.  A  term  applied 
to  cattle.  3  Bl.  Com.  9.  See  Levant  et 
couchant.  Applied  by  Bracton  to  villeins 
who  actually  lived  on  their  lord's  estate,  (in 
villenagio.)     Bract,  fol.  6  b. 

LEVARE.  Lat.  &  L.  Lat.  In  old 
English  law.  To  raise  or  lift  up ;  to  set  or 
put  up;  to  cast  up;  to  levy.  Levare 
domum  ;  to  raise  or  erect  a  house.  Reg. 
Grig.  199.  Levare  fossatum  ;  to  throw 
up  a  dyke  or  ditch.  Id.  ibid.  Stat.  Westm. 
2,  c.  46.  Levare  stagnum ;  to  make  a 
pool  or  pond.  Beg.  Orig.  199.  Levare  nocu- 
mentum ;  to  levy  a  nuisance.  3  Bl. 
Com.  221. 

To  levy  or  raise  money,  as  a  tax.  Beg. 
Orig.  188.  Assidere,  taxare  et  levare;  to 
assess,  tax  and  levy.     Id.  ibid. 

LEVARI  FACIAS.  L.  Lat.  (You 
cause  to  be  levied.)  In  English  practice. 
A  writ  of  execution  commanding  the  sheriff 
to  levy  or  make  of  the  lands  and  chattels  of 
the  judgment  debtor,  the  sum  recovered  by 
the  judgment.  Reg.  Orig.  298  b.  2  Tidd's 
Pr.  1042.  3  Bl.  Com.  417.  This  is  now 
little  used,  the  remedy  by  elegit  being 
much  more  effectual.  Id.  ibid.  SewelVs 
Sheriff,  201. 

LEVER.    L.Fr.    To  levy.    5n«.  c.  21. 
To  raise ;  to  erect ;  to  bmld  or  construct. 
Id.  c.  54. 

To  stir  up ;  to  display.     Kelham. 

LEVIR.  Lat.  [Gr.  ^a^?^  In  the 
Roman  law.  A  husband's  brother;  a 
wife's  brother-in-law.     Calv.  Lex. 

LEVIS.  Lat.  Light;  slight;  triflmg. 
Levis  culpa  ;  slight  fault  or  neglect.  Levis- 
sima  culpa;  the  slightest  neglect.  See 
Culpa. 

Levis  nota ;  a  slight  mark  or  brand. 
1  Mackeld.  Civ.  Law,  135,  §  123. 

LEVITICAL  DEGREES,  Degrees  of 
kindred  within  which  persons  are  prohibited 
to  marry.  So  called,  as  being  defined  by 
the  Levitical  law.  1  Bl.  Com.  435.  Bum^s 
Uccl.  Law,  Marriage,  I.  1  Chitt.  Bl.  Com. 
435,  note.    Shelf.  Marr.  d  Div.  158—162. 

To  LEVY.  [Lat.  levare.]  In  old  Eng- 
lish law.  To  raise  or  lift  up ;  to  cast  or 
throw  up ;  to  set  or  put  up ;  to  erect  or 
build ;  to  make  or  construct.  To  levy  a 
house  or  mill,  a  dyke  or  pond,  and  to  levy 
a  nuisance  were  common  expressions.   8  Bl. 
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Com.  221.     See  Levare.    To  levy  a  tax, 
had  the  same  radical  sense  of  raising. 

In  later  law.  To  cany  on  certain  pro- 
ceedings at  law,  especially  those  peculiar  to 
fines  of  lands ;  to  acknowledge  a  fine.  The 
party  levying  the  fine  was  called  the  cog- 
nizor,  and  he  to  whom  it  was  levied,  the 
cognizee.  2  Bl  Com.  850,  851.  The 
radioal  idea  of  raising  seems  to  have  heen 
retained  even  in  this  application  of  the 
term,  and  Blount  mentjcns  his  having  seen 
A  deed  in  which  a  party  covenanted  ''  to 
rere  (rear)  a  fine." 

To  LEVY.  In  practice.  To  collect  hy 
execution.  Executions  are  usually  endorsed 
with  a  direction  to  the  sheriff,  to  "  levy  "  so 
much  money. 

To  take  or  seize  in  execution ;  to  apply 
an  execution  to  property ;  to  subject  pro- 
perty to  the  operation  of  an  execution.  The 
expression  in  this  sense  is,  "to  levy  on.^* 
See  Levy. 

LEVY.  In  practice.  A  takmg  or 
seizure  of  property  under  execution,  by  the 
officer  to  whom  the  execution  is  directed ; 
a  taking  of  perscMial  property  in  execution, 
as  preliminary  to  a  sale ;  the  application  of 
a  writ  of  execution  to  the  property  of  the 
party  named  in  the  writ.*  A  levy  is  made 
on  goods,  by  taking  actual  possession  of 
them,  or  bringing  them  within  the  view  and 
control  of  the  officer,  and  taking  an  inven- 
tory of  them.  1  Burr.  Pr.  298.  23  Wen- 
delVs  R.  490.  2  HilVs  (N.  Y.)  R.  666. 
A  levy  is  made  on  real  estate,  by  giving 
public  notice  of  the  sale  of  it.  1  Burr. 
Pr.  300.     5  HilVs  (N.  Y.)  R.  228. 

LEX.  Lat.  Law;  a  law;  the  law. 
Defined  by  Bracton,  commune  prceceptum, 
virorum  prudentum  consultum,  delictorum 
que  qua  sponte  vel  ignorantia  contrahuntur 
coertio,  reipublica  sponsio  communis,  A 
oonunon  precept,  or  rule  of  general  obliga- 
tion, the  deliberate  enactment  of  learned 
men ;  the  means  of  repressing  crimes  com- 
mitted either  wilfully  or  through  ignorance ; 
the  common  pledge  of  the  commonwealth. 
Bract,  fol.  2.  This  definition  is  taken  word 
for  word,  from  the  Digest.  Dig.  1.  3.  1. 
In  this  sense,  the  words  jus  and  lex  are 
synonymous. 

Xicx  a««iiate  s«adet.  Law  delights  in 
equity.     Jenk.  Cent.  36,  case  69. 

Ijex  beaeficialia  ref  c«B«iHiili  reatediant 
pnBatat.  A  beneficial  law  affi)rds  a  remedy 
in  a  similar  case.     2  Inst.  669. 

£i«x  citl«a  Mlerare  t«U  prlnttaM  dana- 
mmmt  «««m  pablicaBt  malaM.      The  law 


will  sooner  tolerate  a  i^ivate  loss  than  a 
pubhc  evil.     Co.  Litt.  152  b. 

Ma9x.  dcflcera  ■•■  debet  ia  JaMltla  ezbi- 
beada.  The  law  ought  not  to  fail  in  showing 
justice.  Jenk.  Cent.  4,  case  3.  Co.  Litt. 
197  b. 

I«ex  dilatiaaes  arniprr  exharrct.       The 

law  always  abhors  delays.     2  Inst.  240. 

Lex  c«t  ab  ateraa.  Law  is  from  ever- 
lasting. A  strong  expression  to  denote  the 
remote  antiquity  of  the  law.  Jenk.  Cent. 
34,  case  66. 

JLex  eet  dlctavea  raiiaaia.  Law  is  the 
dictate  of  reason.  Jenk.  Cent.  117,  case  33. 
The  common  law  will  judge  according  to 
the  law  of  natiu%,  and  the  public  good.  Id. 

liex  eat  aaraia  recti.  Law  is  a  rule  of 
right.     Branch's  Pr. 

X<ex  eat  ratia  aaaiHia.  «a«  jabet  ^a* 
aaat  atllia  et  aecceaaria,  et  caatraria  pra- 
hibei.  Law  is  the  perfection  of  reason, 
which  commands  what  is  useful  and  neces- 
sary, and  forbids  the  contrary.  Co.  Litt. 
319  b.     Id.  97  b. 

X^ex  eat  aaactia  aaacta,  Jabeaa  haaeeta 
et  prahibeaa  ceatraria.      Law  is  a  sacred 

sanction,  commanding  what  is  right  and 
prohibiting  the  contrary.  2  Inst.  587. 
This  is  taken  from  Bracton,  (fol.  2,)  with 
a  slight  alteration. 

X<ex  cat  tatlaaiata  caaala  t  aab  clypea 
leyia  aeata  declpitar.       Law  is  the  safest 

helmet ;  under  the  shield  of  the  law  no  one 
is  deceived.     2  Inst.  56. 

x<ex  faret  deti.  •  The  law  fftvors  dower. 
Jenk.  Cent  50,  case  95.  But  see  the  late 
English  Dower  Act,  3  &  4  Will,  IV.  c.  106. 

L.ex  flayit  abl  aabaiatit  ««altaa.       The 

law  feigns  where  equity  exists.  Branch's 
Prine. 

X<ex  lateadit  rieiaaat  ricial  faeia  aeira* 
The  law  intends  [or  presumes]  that  one 
neighbor  knows  what  another  neighbor 
does.     Co.  Litt.  78  b. 

X<ex  jadicat  de  rebaa  aeccaaaria  facleadia» 
^aaai  re  ipaa  factia.       The   law  judges  of 

things  that  must  necessarily  be  done,  as  if 
they  were  in  fact  done.    .Branch's  Princ. 

Ki^^  Bcceaaitatia  eat  lex  teatparia,  !•  e. 
iaataatla.  The  law  of  necessity  is  the  law 
of  the  time,  that  is,  of  the  instant,  or  pre- 
sent moment.     ff(^.  159. 

Ttex  aeaiiaeat  eacit  ad  raaa  aea  laatllla 
perageada.  The  law  compels  no  one  to  do 
vain  or  useless  things.  5  Co.  21  a.  Win- 
gate's  Max.  600.  Co.  Litt.  197  b.  See 
3  Bl.  Com.  144.  Sh^.  Touch.  172.  A 
sheriff,  after  a  levy  once  made  under  an 
execution,  is  not  required  to  make  a  new 
levy  on  the  same  property,  upon  receiving 
a  subsequent  execution.  7  Psnn.  St. 
(Barr's)  R.  206,  214.     17  Johns.  R.  116. 
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!.««  ■•ntel  AMlt  ui|«iia«;     The  law 

does  mjury  to  no  one.     Branch's  Frine, 
I«ex  MeHitaf  •peratwr  iMi^aMM.       The 

law  works  injustice  to  no  one.  Jenk.  Cent, 
18,  case  83.  Id,  22,  case  41.  Jd,  284, 
case  14. 

JLex  nil  tmcit  fl««fr«.  The  law  does 
nothing  in  vain.  1  Ventr.411.  Jenk,  Cent. 
12,  case  19.  Id,  11,  case  30.  Id.  51, 
case  98.  Id,  6S,  case  19.  Id,  182, 
case  70. 

liex  ail  frnstra  jabet.  The  law  com- 
mands nothing  vainly.     8  Bulst.  280. 

I^ex  ■•■  c^ffit  «4   impoaaibllla.       The 

law  does  not  compel  the  doing  of  impossi- 
bilities.    Hob.  96. 

Iiex  noit  dcflcit   in  jaatitia  exhibenda. 

The  law  does  not  fail  in  showing  justice. 
Jenk.  Cent.  31,  case  61.  Id.  27,  case  50. 
Id.  41,  case  78.  Applied  m  illustration  of 
the  old  practice.     Id.  ibid, 

liCX  Bsa  pnecipit  inntilia,  qaia  inatllia 

\mh9T  •taiias.    The  law  does  not  command 

useless  things;  for  useless  labor  is  folly. 

5  Co,  89  a.  Frost's  case,     Co.  Litt.  197  b. 

JLex    n«a  iatcadit  aliqpid  Impomlblle, 

The  law  does  not  intend  any  thing  impos- 
sible. 12  Co.  89  a.  For  otherwise  the 
law  should  not  be  of  any  effect.     Id. 

I«cx  ■•■  patilar  fractieaM  ct  diTiaioaes 
•tataam.  The  law  does  not  suffer  frac- 
tions and  divisions  of  estates.  Branch's 
Frinc,     1  Co.  87  a. 

l<ex  aaa  r««airit  Terificarl  ^ned  apparet 

«ariK.  The  law  does  not  require  that  to 
be  verified  [or  proved]  which  is  apparent  to 
the  court.     9  Co.  64  b,  Baten's  case, 

liCx  plaa  laadatar  qaando  ratfoae  pra- 
bantr.  The  law  is  the  more  praised  when 
it  is  approved  by  reason.  Litt,  epilog.  A 
hexameter  line. 

I<ex  pva«plciiy  aaa  reapicit.      The  law 

looks  forward,  not  backward.  Jenk,  Cent. 
284,  case  15. 

I««x  paait  maadacima.  The  law  pun- 
ishes falsehood.     Jenk,  Cent.  15,  case  26. 

JLex  rcjieit  aaperfiaa,  [pagaaacia,]  The 
law  rejects  superfluous  [and  contradictory] 
things.  Jenk,  Cent.  133,  case  72.  let, 
140,  case  86. 

I«ex  reprebat  aiaran.  The  law  repro- 
bates delay.     Jenk,  Cent  35,  case  68. 

I.ex  MBiper  daUt  MBiediaai.  The  law 
wiU  always  give  a  remedy.  Branch's 
Frinc, 

I«ex  seaBper  tetaadlc  qaad  caMrcalt  ra« 
liaai.  The  law  always  intends  what  is 
agreeable  to  reason.     Co.  Litt.  78  b. 

liCx  apectat  aatarw  •rdtaem.     The  law 

regards  the  ordw  oi  nature.  Co.  Idtt. 
197  b. 


l^x  •aceanrilt  IsaaraMtt.  The  law  as- 
sists the  ignorant.     Jenk.  Cent.  15,  case  26. 

Iiex  eaccarrit  miaaribaa.  The  law  aids 
mmors.     Jenk,  Cent,  51,  case  97. 

liex  aaa  ore  aninee  alle^nitar.  The 
law  addresses  all  with  one  [the  same] 
mouth  or  voice.     2  Inst.  184. 

LEX.  Lat.  In  the  Roman  law.  A 
rule  of  action  binding  a  whole  community, 
(commune  prteceptum  ;)  the  same  with  ^W. 
Calv.  Lei^ 

A  written  law,  or  statute  ;*  that  kind  of 
law  which  was  enacted  or  ordained  by  the 
whole  body  of  the  Roman  people,  on  the 
propositioi^  or  recommendation  of  a  sena- 
torial magistrate.  Inst,  1.  2.  4.  This  was 
the  proper  sense  of  the  word. 

LEX.  L.  Lat.  In  old  English  law. 
The  Roman  civil  law.  Bracton  so  distin- 
guishes it  in  the  following  passage :  "  (xm- 
venit  lex  cum  consttettidine  Anplica,"  citing 
the  Digests  immediately  after.  Bract. 
foL  30  b. 

An  oath ;  the  oath  with  compurgators,  in 
the  proceeding  called  making  law.  For- 
mantur  verba  legis  secundum  formam  re- 
cordi ;  the  words  of  the  oath  are  framed 
according  to  the  form  of  the  record.  Bract,  ' 
fol.  410.  Legem  vadiare;  to  wage  law; 
to  give  pledge  to  make  law.  Legem  facers  ; 
to  make  law ;  to  make  oath  with  com^ 
purgators.  Id,  fol.  366.  Reg,  Orig.  116. 
Lex  vincit  sectam  ;  the  law  overcomes  the 
suit;  the  defendant's  lex  (oath  with  com- 
pui^ators)  prevails  against  the  plaintiff's 
secta.  Bract,  fol.  214  b.  See  To  make 
law,  Wager  of  law. 

LEX.  In  the  language  of  the  middle 
ages, — a  body  or  collection  of  law ;  not  a 
code,  m  the  proper  sense  of  that  term. 
1  Mackeld.  Civ.  Law,  IB,  §  88. 

LEX  ^LIA  8ENTIA.  Lat.  In  the 
Roman  law.  The  ji£lian  Sentian  law> 
respectmg  wills,  proposed  by  the  consuls 
j£hus  and  Sentius,  and  passed  A.  U.  756 ; 
restraining  a  master  from  manumittmg  his 
slaves  in  certain  cases.  Calv.  Lex.  Com- 
i^\emeii\i\xm,DeLegihusBomi(mis.  HaUifax 
Anal.  b.  1,  c.  3,  num.  18. 

LEX  ALAMANNORUM.  The  law  of 
theAlamaDm;  first  reduced  to  writing  from 
the  customs  of  the  country,  by  Theodoric 
king  of  the  Franks,  A.  D.  512.  Amended 
and  re-enacted  by  Clotaire  II.     Spelman, 

LEX  ANGLLfi.  The  law  of  England. 
One  of  the  names  of  the  common  Ikw. 
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Lex  AngluB  est  lex  misericordice.  The 
law  of  England  is  a  law  of  mercy.  2  Inst, 
315. 

Lex  AnglioB  rum  patitur  ahsurdum. 
The  law  of  England  does  not  suflFer  an 
abeurdity.     9  Co.  22  a,  Case  of  Avowry. 

Lex  Anglias  nunquam  matris,  sed  semper 
patris  conditixmem  imitari  par  turn  judicat. 
The  law  of  England  adjudges  that  the  ofif- 
spring  shall  never  follow  the  condition  of 
the  mother,  but  always  that  of  the  father. 
Fortescue  de  LL.  Anplice,  c.  42.  •  Co.  Litt. 
123  a.     This  is  in  opposition  to  the  rule  of 

the   civil   law,    Partaa    ae^aitar  Tcntrem, 

(q-  V.) 

Lex  AnglicB  nunquam  sine  parliamento 
mutari  potest  The  law  of  England  can 
never  be  changed  without  parliament.  2 
Inst.  218. 

LEX  ANGLIC,  or  LEX  ANGLI- 
CANA.  The  law  or  curtesy  of  England. 
Bract,  fol.  22,  31.     See  Curtesy. 

LEX  APPARENS.  L.  Lat.  In  old 
English  and  Norman  law.  Apparent  or 
mimifest  law.  A  term  used  to  denote  the 
trial  by  battel  or  duel,  and  the  trial  by 
ordeal,  lex  having  the  sense  of  process  of 
law,  {processus  litis.)  Spelman.  Called 
apparent,  because  the  plaintiff  was  obliged 
to  make  his  right  clear  by  the  testimony  of 
witnesses,  before  he  could  obtain  an  order 
from  the  court  to  summon  the  defendant. 
Id.     See  Lex  manifesta, 

LEX  AQUILIA.  In  the  Roman  law. 
The  Aquilian  law ;  a  celebrated  law  passed 
on  the  proposition  of  the  tribune  C.  Aquilius 
GaUus,  A.  U.  6*72,  regulating  the  compen- 
sation to  be  made  for  that  kmd  of  damage 
called  injurious,  {de  damni  injurid  data,) 
in  the  cases  of  killing  or  wounding  the 
slave  or  beast  of  another.  Inst,  4.  3. 
Calv,  Lex,  Complementum,  De  Legibus 
BovMinis.  Hallifax  Anal.  b.  2,  c.  24. 
1  Karnes'  Equity,  60,  61. 

LEX  ATILIA.  In  the  Roman  law. 
The  Atilian  law ;  a  law  passed  on  the  pro- 
position of  the  tribune  L.  Atilius  Regulus, 
A.  U.  443,  respecting  guardianships,  (de 
tutelis,)  authorizmg  the  praetor  with  a  ma- 
jority of  the  tribunes,  to  assign  guardians  to 
persons,  where  none  had  been  appomted. 
Inst.  1.  20.  This  law  fell  mto  disuse,  and 
was  changed  by  Justinian.  Id,  1. 20.  3,  4. 
Heinecc.  JSlem.  Jur,  Civ.  lib.  1,  tit.  19. 
§241. 

LEX  ATINIA.  In  the  Roman  law. 
The  Atinian  law;  a  law  declaiing  that  the 


property  in  things  stolen  should  not  be 
acquired  by  prescription,  {usucapione.)  Inst, 
2.  6.  2.     Adam's  Bom.  Ant,  207. 

LEX  BAIUVARIORUM,  (BAIORIO- 
RUM,  or  BOIORUM.)  The  law  of  the 
Bavarians,  a  barbarous  nation  of  Europe, 
first  collected  (together  with  the  law  of  the 
Franks  and  Alemanni,)  by  Theodoric  1., 
and  finally  completed  and  promulgated  by 
Dagobert.     Spelman, 

LEX  BARBARA.  The  Barbarian  law. 
A  term  applied  to  the  law  of  those  nations 
that  were  not  in  subjection  to  the  Roman 
empire,  such  as  the  Burgundian  and  Salian 
law,  the  law  of  the  Lombards,  <fec.     Spel- 


LEX  BREHONIA.  L.  Lat.  The  Brehon 
law  of  Ireland.     See  Brehon  law. 

LEX  BRETOYSE.  The  law  of  the 
Britons  or  marches  of  Wales.  See  Bretoyse. 

LEX  BURGUNDIONUM.  L.  Lat.  The 
law  of  the  Burgundians,  a  barbarous  nation 
of  Europe,  first  compiled  and  published  by 
Gundebald,  one  of  the  last  of  their  kings, 
about  A.  D.  600.  Spelman.  Esprit  des 
Loix,  liv.  27,  c.  1. 

LEX  COMITATUS.  L.  Lat.  The  law 
of  the  county,  or  the  law  administered  in 
the  coimty  court,  before  the  earl,  {comes,) 
or  hb  deputy,  {vice  comes.)  LL.  Edw.  Conf. 
c.  12.     Spelman. 

LEX  COMMUNIS.  L.Lat.  The  com- 
mon law.     Spelman.     ^^q  Jus  commune, 

LEX  COMMISSORIA.  Lat.  In  the 
Roman  law.  A  law  by  which  a  debtor  and 
creditor  might  agree,  (where  a  thing  had 
been  pledged  to  the  latter  to  secure  the 
debt,)  that  if  the  debtor  did  not  pay  at  the 
day,  the  pledge  should  become  the  abso- 
lute property  of  the  creditor.  2  Kent's 
Com.  583.  This  was  abolished  by  a  law 
of  Constantine.     Id.  ibid.     Cod,  8.  35.  3. 

LEX  CORNELIA.  Lat.  In  the  Ro- 
man law.  The  Cornelian  law ;  a  law  passed 
by  the  dictator  L.  Cornelius  Sylla,  providing 
remedies  for  certam  injuries,  {de  injuriis }) 
as  for  battery,  forcible  entry  of  another's 
house,  &c.  Calv,  Lex.  Complementum, 
Le  Legibus  Eomanis.  Hallifax  Anal.  b. 
2,  c.  25,  num.  11. 

LEX  ET  CONSUETUDO  PARLLA.- 
MENTI.    L.  Lat.    The  law  and  custom  of 
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Parliament.  The  peculiar  law  of  the  Eng- 
lish or  British  Parliament,  the  whole  of 
which,  according  to  Sir  W.  Blackstone,  has 
its'  original  from  this  one  maicim,  **  that 
whatever  matter  arises  concerning  either 
house  of  parliament,  ought  to  be  examined, 
discussed  and  adjudged  in  that  house  to 
which  it  relates,  and  not  elsewhere."  1  Bl. 
Com,  163.  4  Inst.  15.  It  was  of  this 
law  that  Lord  Coke  observed,  that  it  was 
ab  omnibus  qucerenda,  a  multis  ignorata,  a 
paucis  cognita,  (to  be  examined  by  all ;  un- 
known to  many;  known  by  few.)  Co, 
Liu,  lib.     CrahVs  Hist,  263. 

LEX  DANORUM.  L.  Lat.  The  law 
of  the  Danes;  Dane-law,  or  Dane-lage. 
Spelman,     See  Danelage, 

LEX  DERAISINA.  L.Lat.  A  branch 
of  Norman  law  defined  in  the  Custumier, 
(c.  126,)  to  be  a  law  established  in  Nor- 
mandy, by  which  a  party  sued  declares 
that  he  did  not  do  the  act  with  which  he  is 
charged  by  the  adverse  party.     Spelman, 

LEX  FALCIDLA..  Lat.  In  Roman 
law.  The  Falcidian  law  ;  a  law  passed  on 
the  motion  of  the  tribune  P.  Falcidius,  A. 
U.  713,  forbidding  a  testator  to  give  more 
in  legacies  than  three  fourths  of  all  his 
estate,  or,  in  other  words,  requiring  him  to 
leave  at  least  one  fourth  to  the  heir.  Inst, 
2.  22.  Heinecc,  Mem,  Jur,  Civ,  lib.  2, 
tit.  22. 

LEX  FORI.  Lat.  The  law  of  the  fo- 
rum or  court ;  the  law  of  the  place  or  state 
where  a  remedy  is  sought,  or  action  insti- 
tuted. Story's  Cmfi,  Laws,  §  330.  SUyry 
on  Bills,  §  160.  Usually  contrasted  with 
lex  loci,  the  law  of  the  place  where  a  con- 
tract is  made.  "  Remedies  upon  contracts 
and  their  incidents  are  regulated  and  pur- 
sued according  to  the  law  of  the  place 
where  the  action  is  instituted,  and  the  lex 
loci  has  no  application."  2  Kent's  Com, 
462.  **  The  remedies  are  to  be  governed 
by  the  laws  of  the  country  where  the  suit 
is  brought ;  or,  as  it  is  compendiously  ex- 
pressed, by  the  lex  fori,**  Story,  J.,  8  Pe- 
ters* R,  361,  372.  "  So  far  as  the  law  af- 
fects the  remedy,  the  lex  fori,  the  law  of 
the  place  where  that  remedy  is  sought, 
must  govern.  But  so  far  as  the  law  of  the 
construction,  the  legal  operation  and  effect 
of  the  contract  is  concerned,  it  is  governed 
by  the  law  of  the  place  where  the  contract 
is  made."  Shaw,  C.  J.,  4  Metcalfs  E, 
594,  597.     See  Lex  loci  contractus, 

LEX  FRANCORUM.     L.  Lat.     The 


law  of  the  Franks ;  promulgated  by  Theo- 
doric  I.  son  of  Clovis  L,  at  the  same  time 
with  the  law  of  the  Alemanni  and  Bavarians. 
Spelman.  This  was  a  different  collection 
from  the  SaUc  law. 

LEX  FRISIONUM.  L.Lat.  The  law 
of  the  Frisians,  promulgated  about  the 
middle  of  the  eighth  century.  Esprit  des 
Loix,  liv.  28,  c.  1.     Spelman, 

LEX  FUSIA  CANINIA.  Lat.  In 
Roman  law.  The  Fusian  Caninian  law ;  a 
law  passed  in  the  consulship  of  P.  Fusius 
CamUlus  and  C.  Caninius  Gallus,  A.  U. 
752,  prohibiting  masters  from  manumitting 
by  will  more  than  a  certain  number  or  pro- 
portion of  their  slaves.  This  law  was  abro- 
gated by  Justinian.  Inst,  1.  7.  Heinecc, 
JElem,  Jur,  Civ.  lib.  1,  tit.  7. 

LEXGOTHICA.  L.Lat.  The  Gothic 
law,  or  law  of  the  Goths.  First  promul- 
gated in  writmg,  A.  D.  466.  Spelman, 
See  Lex  Wisigothorum, 

LEX  HOSTILIA.  Lat.  In  the  Ro- 
naanlaw.  The  Hostilian  law ;  a  law  passed 
in  the  consulship  of  A.  Hostilius  and  A. 
Atilius,  authorizing  actions  of  theft  to  be 
brought  in  the  names  of  captives,  or  persons 
absent  upon  the  business  of  the  state.  Inst. 
4.  10.  pr.   Calv,  Lex,  Compl.  Be  Leg,  Ro- 


LEX  JULIA  MAJESTATIS.  In  the 
Roman  law.  The  Julian  law  of  majesty  ; 
a  law  promulgated  by  Julius  Caesar,  and 
again  published  with  additions  by  Augustus, 
comprehending  all  the  laws  before  enacted 
to  punish  transgressors  against  the  state. 
Hallifax  Anal,  b.  3,  c.  12,  num.  17.  Calv, 
Lex.  Complementum,  Be  Legihus  Roma- 
nis.     See  Majestas, 

LEX  LOCI  CONTRACTUS,  generally 
abbreviated  to  LEX  LOCI.  Lat.  The 
law  of  the  place  of  a  contract ;  the  law  of 
the  place  where  a  contract  is  made,  or  is  to 
be  performed.  "The  lex  loci  contractus 
controls  the  nature,  construction  and  va- 
lidity of  the  contract."  2  ITenfs  Com, 
454.  Story's  Cmfl.  Laws,  §§  241,  263, 
et  passim.  Story,  J.,  8  Peters*  R,  361, 
372.  "The  general  rule  is  well  settled 
that  the  law  of  the  place  where  the  con- 
tract is  made,  and  not  where  the  action  is 
brought,  is  to  govern  in  expounding  and 
enforcmg  the  contract,  unless  the  parties 
have  a  view  to  its  being  executed  elsewhere ; 
in  which  case  it  is  to  be  governed  according 
to  the  law  of  the  place  where  it  is  to  be 
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executed"  Thompscm,  J.,  6  Petertt'  R. 
172,  208.  See  U,  S,  Dipest,  mdSuppU- 
ment.  Lex  Loci. 

LEX  LOCI  REI  SIT^.  L.  Lat.  The 
law  of  the  place  where  a  thing  is  situated. 
"  It  is  eqxially  settled  in  the  law  of  all  <avi- 
lized  countries,  that  real  property,  as  to  its 
tenure,  mode  of  enjoyment,  tx^msfer  and 
descent,  is  to  be  regulated  by  the  lex  loci 
rei  sitce."     2  Kenfs  Com,  429. 

LEX  LONGOBARDORUM.  L.  Lat. 
The  law  of  the  Lombards.  A  code  of  laws 
first  framed  by  Rotharis,  about  A.  D.  620. 
Spelman,  The  Lombards  were  of  Saxon 
origin,  which,  according  to  Spelman,  ac- 
counts for  the  analogies  subsisting  between 
their  laws  and  the  old  laws  of  England. 

LEX  MANIFESTA.  L.  Lat.  Mani- 
fest or  open  law ;  the  trial  by  duel  or  ordeal. 
Nullis  halivus  de  coetero  ponat  aliquem  ad 
legem  manifestam,  nee  ad  juramentuniy  sim- 
plici  loqueld  suA,  sine  testihus  fidelibus  ad 
hoc  inductis.  No  bailiff  ^all  henceforth 
put  any  man  to  his  open  law,  nor  to  an 
oath,  upon  his  own  bare  saying,  without 
competent  witnesses  brought  in  for  that 
purpose.  Magna  Churta,  c.  28.  The 
same  with  lex  apparens,  (q.  v.) 

LEX  MERCATORIA.  L.  Lat.  The  law 
merchant ;  the  law  or  custom  of  merchants. 
A  body  of  rules  and  usages  by  which  the 
affairs  of  commerce  are  regulated ;  not  pe- 
culiar to  any  one  nation,  but  common  in 
most  respects  to  all.*  1  Bl.  Com,  75, 
273. — ^The  general  body  of  European  usages 
in  matters  relative  to  commerce.  1  Steph. 
Com,  54.  It  was  introduced  into  England 
m  the  times  of  the  Anglo-Saxons.  1 
Spence*s  Chancery,  247. 

LEX  NON  SCRIPTA.  Lat.  Law  not 
written ;  unwritten  law ;  a  law  originating 
in  custom,  and  having  its  force  from  long 
and  immemorial  usage.*  The  term  is  ap- 
plied to  the  common  law  of  England,  not 
in  the  literal  sense  of  an  unwritten  or  oral 
law,  but  in  that  of  a  law  not  derived  from 
express  legislative  enactment.  1  Bl.  Com, 
63,  64,  67. 

LEX  PAPLA.  POPPJEA.  Lat.  In 
the  Roman  law.  The  Papian  Poppsean 
law ;  a  law  proposed  by  the  consuls  Papius 
and  Poppseus  at  the  desire  of  Augustus^  A. 
U.  762,  enlarging  the  Lex  Prattoria,  (q.  v.) 
Inat.  a.  8.  2.  McUlifax  Anal.  K  2,  c.  10, 
QiiDU4, 


LEX  PRETORIA.  Lat.  In  the  Eo* 
man  law.  The  Praetorian  law.  A  law  by 
which  every  freedman  who  made  a  will  was 
commanded  to  leave  a  moiety  to  his  patron. 
Inst,  3.  8.  1. 

Lord  C.  B.  Gilbert  has  applied  this  term 
to  the  rules  that  govern  in  a  court  of  equity. 
Gilberfs  Chancery,  vol.  or  part  2. 

LEX  REGIA.  Lat.  In  Roman  law. 
The  royal  law.  The  law  by  which  the 
legislative  power  was  transferred  (or  claimed 
to  be  transferred)  by  the  Roman  people  to 
the  emperor ;  and  according  to  which,  the 
will  or  pleasure  of  the  emperor  was  de- 
clared to  have  the  force  of  law.  Inst,  1. 
2.  6.  Whether  such  a  law  was  ever  actually 
passed,  has  been  doubted.  1  Kenfs  Com. 
544,  note.  The  subject  is  discussed  at 
length  by  Selden,  in  his  Dissertatio  ad  Fie- 
tarn,  c.  3,  sect.  2,  3,  4. 

LEX  RHODIA.  Lat.  The  Rhodian 
law,  particularly  the  fragment  of  it  on  the 
subject  of  jettison,  {ds  jactu,)  preserved  in 
the  Pandects.  Dig.  14.  2.  1.  3  Kent's 
Com.  232,  233. 

LEX  SALICA.  L.  Lat.  The  Salic, 
Salique,  or  Salian  law  ;  the  law  of  the  Sa- 
lians  or  Salian  Franks,  a  people  of  Germany 
who,  under  their  king  Pharamond,  settled 
in  Gaul  in  the  fifth  century.  It  is  the  oldest 
of  the  barbarian  codes,  being  said  to  have 
been  framed  about  A.  D.  422,  by  four  chiefs 
or  nobles  chosen  for  the  purpose,  whose 
names  have  been  preserved  as  Viogast, 
Bosogast,  Salagast,  and  Vindigast.  Spel- 
man, Esprit  des  Loix,  liv.  28,  c.  1.  The 
most  celebrated  provision  of  this  law  is  the 
one  excluding  females  from  succession  to 
inheritances.  See  Terra  Salica,  According 
to  Spelman,  many  provisions  of  the  laws  of 
Henry  I.  of  England  were  taken  from  this 
source. 

LEX  SCRIPTA.  Lat.  Written  law ;  law 
deriving  its  force,  not  from  usage,  but  from 
express  legislative  enactment ;  statute  law. 
1  Bl,  Com,  62,  85. 

LEX  TALI0NI8.  Lat.  The  law  of 
retaliation ;  a  law  which  punished  an  injury 
by  a  similar  injury,  an  eye  for  an  eye,  &c. 
See  Talio, 

LEX  TERR^.  L.  Lat.  In  old  Eng- 
lish law.  The  law  of  the  land  ;  due  pro- 
cess of  law.  Bract,  fol.  127.  Nullus  liber 
hom^  capiatur  vel  imprisonatur,  aut  dis' 
seisietur  de  libero  tenernento  suo,  vel  liberta- 
Hbus,  vel  libms  coMmtudinibus  st$i$,  aut 
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utloffetur,  aut  exuletur,  aut  aliquo  modo 
destruatur, — nisi  per  legale  judicium  parium 
tuorum,  vel  per  legem  terrae.  No  freeman 
Bhall  be  taken  or  imprisoned,  or  disseised 
of  his  freehold,  or  of  his  liberties  or  free 
customs,  or  be  outlawed,  or  exiled,  or  in 
any  manner  destroyed,  unless  it  be  by  the 
lawful  judgment  of  his  peers,  [the  verdict 
of  his  equ£^,  or  men  of  his  own  condition,] 
or  by  the  law  of  the  land,  [by  the  due  course 
and  process  of  law.]  Magna  Charta,  c. 
29.     2  Inst.  46. 

Every  lawful  process  and  proceeding,  in 
contradistinction  to  the  mode  of  trial  by 
jury.    1  Beeves'  Jlist  249.    2 /rf.  442,  note. 

In  a  stricter  sense,  trial  by  the  ancient 
modes  long  known  to  the  law  of  the  land, 
as  by  the  lex  manifesta,  the  juramefntum^ 
duellum,  or  whatever  it  might  be.  1  Beeves' 
Hist.  249. 

In  the  strictest  sense,  trial  by  oath ;  the 
privilege  of  making  oath.  Bracton  uses 
the  phrase  to  denote  a  freeman's  privilege 
of  being  sworn  in  court  as  a  juror  or  wit- 
ness, which  jurors  convicted  of  perjury  for- 
feited, {legem  terrce  amittant.)  Bract,  fol. 
292  b. 

In  a  general  sense,  the  general  or  com- 
mon law  of  the  land.     Bract,  fol.  17  b. 

LEX  WALLENSICA.  L.  Lat.  The 
Welsh  law ;  the  law  of  Wales.     Blount. 

LEX  WISIGOTHORUM.  L.  Lat.  The 
law  of  the  Visigoths,  or  Western  Goths 
who  settled  in  Spain;  first  reduced  to 
writing,  A.  D.  466.  They  were  made  by 
Euric,  amended  by  Leovigildus,  and  ccm- 
firmed  by  Chindaswindus  and  Recaswindus. 
A  revision  of  these  laws  was  made  by 
Egigas.  Spelman.  Esprit  des  Loix^  lib. 
28,  c.  1. 

LEY,  Lay^  Lee,  Leie,  Ly.  L.  Fr.  Law. 
Britt.  fol.  1.  Id.  c.  100,  103.  Qeuwal 
rule  de  ley  est.     Id.  c.  121. 

!«•  tor  Tmst  pl««  toft  MUfer  «■  ntiaclMile 
4«6  n  iMcsaTMUaMce.  The  law  will  Booner 
suffer  a  mischief  than  an  inconvenience. 
lAtt.  sect.  231.  It  is  holden  for  an  incon- 
venience that  any  of  the  maxims  of  the  law 
should  be  broken,  though  a  private  man 
suffer  loss.     Co.  Litt.  152  b. 

LEY.  L.  Fr.  Law,  in  the  technical 
sense  of  an  oath,  or  the  oath  with  com- 
purgators. Et  si  il  tende  sa  ley  au  pleyn- 
tyfe,  et  il  la  refuse  ;  and  if  he  tender  his 
law  to  the  plaintiff,  and  he  refuse  it.  Britt. 
c.  27.  Et  si  ilia  receyve,  si  soit  jour  done 
al  defendaunt  que  il  veigne  a  un  autre  jour , 
a  parfaire  sa  ley  ove  la  dozyme  meyn  ;  and 


if  he  recmve  it,  a  day  shall  be  given  to  the 
defendant,  that  he  come  at  another  day,  to 
perfect  his  law  with  his  twelve-hand.  Id. 
ibid.    See  Id.  51. 

LEY  GAGER.  L.  Fr.  Law  wager; 
wager  of  law ;  the  giving  of  gage  or  security 
by  a  defendant,  that  he  wo^d  make  or 
perfect  his  law  {patfaire  sa  ley,)  at  a  certain 
day.  lAtt.  sect  514.  Co.  Litt.  294  b, 
295  a.     See  Ley. 

LEZ.     L.  Fr.     Laws,  (leges.)    Kelham. 
Those,  them,  (les.)  Id.     The.     Id. 
Nigh,  near.  Id. 

LI.     L.  Fr.    The ;  him ;  his.    Kelham. 

LIBEL,  [from  Lat.  libellus,  dimin.  of 
liber,  a  book]  Literally,  a  little  book,  or 
writing.     See  Libellus, 

A  species  of  pleading  in  the  ecclesiasti- 
cal and  admiralty  courts.     See  infra. 

A  defamatory  publication.     See  infra. 

LIBEL.  In  admiralty  practice.  The 
first  pleading  in  a  suit,  containing  a  state- 
ment of  the  case  upon  which  the  complain- 
ing part^  j[hence  termed  the  libellant,) 
founds  his  right  to  recover,  closmg  with  a 
prayer  for  the  proper  relief.*  Benedict's 
Adm.  Pr.  208.  2  Browne's  Civ.  dt  Adm. 
Law,  357,  418,  (Am.  ed.  1840.) 

LIBEL.  In  the  practice  of  the  ecclesi- 
astical courts.  The  first  pleading  in  a  cause, 
c<mtaining  a  statement  of  the  complainant's 
ground  of  complaint,  and  corresponding 
with  a  declaration  at  common  law,  and  a 
bill  in  equity*.  3  Bl.  Com.  100.  ffalli- 
fax  Anal.  b.  3,  c.  11,  num.  7.  1  Browne's 
Civ.  it  Adm.  LaWp  461,  472,  (Am.  ed. 
1840.) 

LIBEL.  [Lat.  libellus  famosus.']  Writ- 
ten defamation.  Cooke' a  Law  of  hefama- 
tion,  1. — Defamation  by  writing,  printing, 
pictures  or  other  si^ns ;  a  defamatory  pub- 
lication ;  a  publication  affecting  character.* 
— Any  malicious  defamation  expressed 
either  in  printing,  writing,  pictures  or  effi- 
gies. 1  Chitt.  Gen.  Fr.  43. — Any  act, 
other  than  spoken  words,  which  sets  a  per- 
son in  an  odious  or  ridiculous  light,  and 
thereby  diminishes  his  reputation.*  3  Bl. 
Com.  126. — A  censorious  or  ridiculmg 
writing,  picture  or  sign,  made  with  a  mis- 
chievous or  malicious  intent  towards  govern- 
ment, magistrates  or  individuals.  Htunilton, 
arg.  in  Steel  v.  Southwick,  9  Johns.  i2. 214. 
The  last  definition  was  adopted  by  the 
Supreme  Court  of  New- York  in  the  case 


Digitized  by 


Google 


LIB 


(680) 


LIB 


last  cited,  and  very  recently  approved  by 
the  same  court.  1  Demons  R.  347.  See 
U.  S.  Dig.  dh  SuppL  Libel.  Lord  Chan- 
cellor Lyndhurst  lately  remarked  that  he 
had  never  yet  seen,  nor  been  able  himself 
to  hit  upon  any  thing  like  a  definition  of 
libel,  which  possessed  the  requisites  of  a 
good  logical  definition ;  and  that  he  could 
not  help  thinking  that  the  difficulty  was 
not  accidental,  but  essentially  inherent  in 
the  nature  of  the  subject  matter.  See 
Cookers  Law  of  Defamation,  482,  Appen- 
dix, No.  II. 

The  precise  meaning  of  the  word  libel 
has  been  the  subject  of  considerable  dis- 
cussion in  the  books,  founded  for  the  most 
part  on  the  meaning  claimed  for  the  Latin 
word  libellus,  (literally,  a  little  book,)  from 
which  it  is  unquestionablv  derived.     In  the 
case  of  Rex  v.  Curl,  (2   Stra.  789,  the 
pleadings  then   being   in  Latin,)    it  was 
argued  for  the  defendant  that  the  word 
libellus  was  so  called  from  its  being  a  book, 
and  not  from  the  matter  of  its  contents; 
and  the  Chief  Justice,  (Eaymond,)  observed, 
"I  do  not  think  libellus  is  always  to  be 
taken  as  a  technical  word.      Would  not 
trover  lie  de  quodam  libello  intitulat*  (of 
a  certain  book,  or  little  book,  entitled)  the 
New  Testament?"      Reynolds,  J.,  in  the 
same  case  said,  **  a  libel  does  not,  ex  vi  ter- 
mini, import  defamation,    but    is   to   be 
governed  by  the  epithet  which  is  added  to 
it."     Fortescue,  J.,  however,  was  of  opinion 
that  libel  was  a  technical  word  at  the  com- 
law,  and  in  this  the  court  appear  to  have 
finally  agreed.    The  misapprehension  which 
has  existed  on  this  point  seems  to  have 
grown  out  of  the  idea  that  libel  was  merely 
flie  English  form  of  the  Lat.  libellus,  (q.  v.) 
which,  taken  by  itself,  certainly  radically 
imports  a  little  book.     But  libellus,  in  the 
sense  of  an  injurious  pubhcation,  was  never 
used  in  the  Roman  law  without  the  epithet 
famosus,  in  which  indeed  the  whole  force 
of  the  term  rested,— famxmis  libellus  sig- 
nifying a  defamatory  publication,  a  publica- 
tion aSecting  character,  (fafna.)     See  Dig, 
47.    10,    De  injuriis  et  famosis  libellis. 
Cod,  9.  36,  De  famosis  libellis.     The  term 
and  its  epithet  were  both  transferred  to  the 
common   law,   and  rendered   in  English, 
scandalous  libel,  infamous  hbel,  <&c.     See 
5  Co.  125  a,  De  libellis  famosis.     At  some 
period  however,  not  very  distinctly  marked, 
the  epithet  began  to  be  dropped,  and  the 
word  libel  has,  by  a  sort  of  judicial  license, 
or  professional  usage,  come  down  to  modem 
times  as  importing  in  itself,  and  without 
epithet,  a  defamatory  publication ;  and  this 
bas  become  the  setUed  popular  meaning  of 


the  term.  Perhaps,  however,  the  proper 
view  is  to  regard  the  epithet  {defamatory) 
as  still  understood,  and  omitted  only  by 
way  of  abbreviation.  Indeed,  in  pleading 
it  has  generally  been  expressed,  and  in  the 
late  English  Libel  Act,  6  &  7  Vict.  c.  96, 
the  expression  "  defamatory  hbel "  is  con- 
stantly, though  not  invariably  used.  See 
Cooke* s  Law  of  Defamjatum,  467,  Appendix, 
No.  I.  And  see  Id,  482,  Appendix  No.  II., 
containing  a  report  of  the  evidence  of  Lord 
Chancellor  Lyndhurst  before  a  committee 
of  the  House  of  Lords,  in  which  the  etymo- 
logy of  libel  is  placed  in  a  clear  light. 

To  LIBEL.  In  admiralty  practice.  To 
proceed  against,  by  filing  a  hbel ;  to  seise 
under  admiitdty  process,  at  the  commence- 
ment of  a  suit.  Applied  most  commonly 
to  the  seizure  of  vessels. 

LIBELLANT.  In  adnuralty  practice. 
One  who  hbels;  one  who  proceeds  by 
libel,  or  files  a  hbel ;  the  complaining  party 
in  an  admiralty  suit. 

LIBELLUS.  Lat.  [dimin.  of  liber,  a 
book.]  In  the  Roman  law.  Literally,  a 
little  book,  as  a  memorandum  or  accoimt 
book,  {libellus  memorialis,  vel  rationalis.) 
Adam's  Rom,  Ant.  559. 

A  writing  divided  into  pages,  {paginos^ 
and  folded  in  the  form  of  a  little  book; 
particularly,  a  letter  or  message  from  the 
emperor  to  the  senate;  an  apphcation  or 
request  made  to  the  emperor.  Id.  ibid, 
Julius  Caesar,  in  his  letters  to  the  senate, 
introduced  the  custom  of  dividing  them 
into  pages,  and  folding  them  up  Uke  a 
small  book  ;  whereas,  formerly,  consuls  and 
generals,  when  they  wrote  to  the  senate, 
used  to  continue  the  line  quite  across  the 
sheet,  {transversd  chartd,)  without  any 
distinction  of  pages,  and  roll  them  up  in  a 
volume.  Suet,  Cass,  66.  Hence  the  use  of 
libellus  in  the  last  sense. 

A  writing  containing  a  formal  accusation 
or  complaint  against  a  person.  AdavCs 
Rom,  Ant,  279.     See  infra. 

LIBELLUS.  Lat.  In  civil  and  old 
English  law.  A  hbel ;  a  claim  in  writing, 
of  what  is  due  to  one.  Calv,  Lex. — The 
plaintiff's  claim  in  an  action.* — A  writing 
containing  the  name  of  the  plaintiff  and 
the  defendant,  the  subject  which  is  de- 
manded, and  the  ground  of  the  demand. 
Calv.  Lex.  Otherwise  termed  libellus 
conventionis,  (Hbel  of  convention  or  suit.) 
Inst,  4.  6.  24.  Bracton  seems  to  have 
borrowed  the  latter  phrase  in  the  foUowing 
Hemo  sine  acUone  experitur,  et 
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hoe  n&n  nne  breve  rive  libello  conventionali ; 
no  man  tries  his  right  [no  man  can  get  his 
ckim  legally  determined]  without  action, 
ahA  this  cannot  be  without  a  writ  or  Hbel  of 
suit,  [bill.]  Bract.  foL  112.  The  term 
Ixbellus  conveniionalis  may  here  not  im- 
properly be  rendered  bill;  the  twofold 
procedure  of  the  ancient  practice, — "by 
writ"  and  "by  bill," — being  thus  clearly 
indicated. 

LIBELLU8  FAM0SU8.  Lat.  In  the 
ciyil  law.  A  defamatory  publication;  a 
publication  injuriously  affecting  character ; 
a  Ubel.  Ifut.  4.  4.  1.  Dig.  41.  10. 
Cod.  9.  36. 

This  term  was  introduced  into  the  law  of 
England  as  early  as  the  time  of  Bracton, 
and  is  used  by  Lord  Coke  in  the  title  of 
one  of  the  cases  m  his  reports.  Bract. 
fol.  105.  5  Co.  126.  In  the  civil  law,  the 
epithet /(tmojtM  is  almost  uniformly  coupled 
with  libellus.  Sometimes  the  expression  is 
libellus  ad  infamiam,     Inst.  4.  4.  1. 

LIBER  Lat.  A  book ;  a  collection  of 
law.     See  infra. 

A  distinct  part  or  principal  division  of  a 
work.  The  Institutes,  CoKle  and  Digests 
are  divided  into  lihri,  (books,)  which  are 
again  divided  into  tituli,  (titles.) 

LIBER  ASSISARUM.  L.  Lat.  The 
Book  of  Assizes.  A  collection  of  cases  that 
arose  on  assizes  and  other  trials  m  the 
country.  It  was  the  fourth  volume  of  the 
reports  of  the  reign  of  Edward  III.  3 
^  Hist.  148. 


LIBER  FEUDORUM.  L.  Lat.  The 
Book  of  Feuds  or  Fiefs.  Crahb's  Hist.  70. 
See  Fevdorum  Libri, 


LIBER  JUDICIALIS. 
ment  book,  or  Dome-book. 
See  Dom^  booh. 


L.  Lat.    Judg- 
1  BL  Com.  64. 


LIBER  NIGER.  Lat.  Black  book. 
A  name  given  to  several  ancient  records. 
See  Black  Book. 

LIBER  NIGER  SCACCARII.  L.  Lat. 
The  Black  Book  of  the  Exchequer,  attri- 
buted to  Gervase  of  Tilbury.  1  Reeves* 
Hist.  220,  note. 

LIBER  RUBER  SCACCARII.  L. 
Lat.  The  Red  Book  of  the  Exchequer. 
1  Beeves'  Hist.  220,  note.     See  Bed  Book. 


LIBER,  LIBERA,  LIBERUM. 
Free.    See  inflra. 


Lat. 


86 


Exempt  from  the  power  or  jurisdiction 
of  another ;  exempt  from  a  general  charge 
or  burden. 

Exclusive  of  a  common  right;  privileged. 
See  injra. 

LIBER  BANCUS.  L.  Lat.  Free  bench. 
Bract,  fol.  97  b. 

LIBER  HOMO.  Lat.  A  free  man. 
Omnis  homo  aut  est  hber  aut  estservue; 
every  man  is  either  free  or  a  slave.  Bract. 
fol.  4  b.  See  Inst.  1.  3.  pr.  This  term, 
however,  did  not  import  freedom  in  the 
modem  sense,  for  a  man  might  be  another's 
free  man  as  well  as  another's  slave.  Poterit 
quisesse  servus  unius,  et  liber  homo  alterius. 
Bract,  fol.  26. 

An  allodial  proprietor,  as  distinguished 
from  a  vassal  or  feudatory.  This  was  the 
sense  of  the  term  in  the  laws  of  the  bar- 
barous nations  of  Europe.  1  Bob.  Charles 
V.  177. 

LIBER  ET  LEGALIS  HOMO.  L. 
Lat.  In  old  English  law.  A  free  and 
lawful  man.  A  term  applied  to  a  juror, 
from  the  earliest  period.  Bract,  fol.  14  b, 
179  b.  Co.  Litt.  155  a.  3  Bl  Com. 
340,  362. 

LIBERA  BATELLA.  In  old  records. 
A  free  boat ;  the  right  of  having  a  boat  to 
fish  in  a  certain  water ;  a  species  of  free 
fishery.  PUu.  in  Itin.  apud  Cestriam, 
14  Hen.  VII. 

LIBERA  CHASEA.  L.  Lat.  In  old 
English  law.     A  free  chase.    Beg.  Jud.  37. 

LIBERA  ELEEMOSYNA.  L.  Lat.  In 
old  English  law.  Free  alms ;  frank-almoign. 
Bract,  fol.  27  b. 

LIBERA  LEX.  L.  Lat.  In  old  Eng- 
lish law.  Frank  law ;  free  law ;  otherwise 
called  lex  terrce  (q.  v.)  Called  libera^  accord- 
ing  to  Lord  Coke,  to  distinguish  men  who 
enjoy  it,  and  whose  best  and  freest  birth- 
right it  is,  from  them  that  by  their  offences 
have  lost  it.  Co.  Litt.  94  b.  Amittere 
liberam  legem,  (q.  v.)  ;  to  lose  one's  frank- 
law.  3  Bl.  Com.  840.  4  Id.  136.  Orabb's 
Hist.  318,  ai9.     Co.  Litt.  294  b. 

LIBERA  PISCARIA.  L.Lat.  In  old 
English  law.  A  free  fishery.  Co.  Litt. 
122  a.     See  Free  fishery. 

LIBERA  WARRENA.  L.  Lat.  In 
old  English  law.    Free  warren,  (q.  v.) 
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LIBERARE.  Lat.  In  the  civU  law. 
To  free  or  set  free;  to  liberate;  to  give 
one  his  liberty.     Calv,  Lex, 

In  old  English  law.  To  deliver,  transfer 
or  hand  over.  Applied  to  writs,  panels  of 
jurors,  &c.  Bract  fol.  116, 176  b.  Stat 
Westm.  2.  c.  39. 

Liberata  pecunia  turn  liberat  offerentem. 
Delivered  or  tendered  money  does  not  re- 
lease the  party  offering.  Co,  Litt  207  a. 
The  word,  in  this  passage,  has  both  its  classi- 
cal and  its  technical  sense. 

LIBERATE.  L.  Lat.  In  old  English 
practice.  An  original  writ  issuing  out  of 
chancery  to  the  treasurer,  chamberlains 
and  barons  of  the  exchequer,  for  the  pay- 
ment of  any  annual  pension,  or  other  sum. 
Reg.  Orig.  193.     Ciywell. 

A  writ  issued  to  a  sheriff,  for  the  deUvery 
of  any  lands  or  goods  taken  upon  forfeits  of 
recognizance.     4  Co.  64  b,  Fulwood^s  com, 

A  writ  issued  to  a  gaoler,  for  the  delivery 
of  a  prisoner  that  had  put  in  bail  for  his 
appearance.     CowelL 

LIBERATIO.  Lat.  In  the  civil  law. 
Acquittance  or  discharge ;  payment,  {solu- 
tio.)  Liberationis  verbum  eandem  vim 
habet  quam  solutionis.     Dig,  50.  16.  47. 

LIBERE.  Lat.  Freely.  A  formal 
word  in  old  conveyances.  Bract  fol.  35. 
Terwre  lihere  ;  to  hold  freely.  These  words 
in  a  gift  of  land  to  a  villein,  had  the  effect 
of  making  him  a  freeman.     Id,  fol.  24  b. 

LIBERI.  Lat.  In  Saxon  law.  Free- 
men; the  possessors  of  allodial  lands.  1 
Reeves^  Hist  5. 

LIBERI.  Lat.  In  the  civil  law. 
Children.  The  term  mcluded  grandchildren 
also.     In8t  1.  14.  5. 

LIBERI  HOMINES.  Lat.  Freemen. 
Omnes  homines  aut  liberi  sunt,  aut  servi, 
Inst  1.  3.  pr.     See  Liber  homo, 

LIBERTAS.  Lat.  Liberty;  freedom. 
Libertas  est  naturalis  facultas  ejus  quod 
cuiqu£  facere  libet,  nisi  quid  vi  aut  jure 
prohibetur.  Liberty  is  the  natural  power 
of  doing  whatever  one  pleases,  except  what 
is  prohibited  by  force  or  law.  Jnst.  1.  2. 1. 
Bracton  has  adopted  this  definition  of  the 
civil  law,  with  a  slight  modification  thus : 
JSst  autem  libertas  naturalis  facultas  ejus 
quod  cuique  facere  libet,  [quod  voluerit,'] 
nisi  quod  de  jure  vel  vi  prohibetur.  Bract. 
fol.  46  b.  Lord  Coke  has  followed  Bracton 
nearly  verbatim,  omitting  the  words  quod 


voluerit,  which  appear  to  be  interpolated. 
Co.  Litt  116  b.     See  Civil  liberty. 

Ijibertu  iMesUmabilis  vtm  cat.     Liberty 

is  an  inestimable  thing ;  a  thing  above 
price.     Dig.  50.  17.  106. 

Ijibcrtas     n«n     recipit     nsUniatl^veni. 

Freedom  does  not  admit  of  valuation. 
Bract  fol.  14. 

LIBERTAS.  L.  Lat.  In  old  Enghsh 
law.  A  liberty;  a  privilege;  an  exemp- 
tion ;  a  franchise.  Bract,  fol.  55  b,  56. 
See  Liberty,  Franchise, 

LIBERTATES.  Lat.  Liberties.  This 
word  in  Magna  Charta  signifies,  according 
to  Lord  Coke, 

1.  The  laws  of  the  realm. 

2.  The  freedom  that  the  subjects  of 
England  have. 

3.  The  franchises  and  privileges  which 
the  subjects  have  of  the  gift  of  the  king. 
Mag,  Chart,  c.  29.     2  Inst.  47. 

LIBERTINUS.  Lat  In  the  civil  law. 
A  freed-man ;  one  who  was  manumitted 
from  lawful  servitude.     Inst,  1.  5.  pr. 

LIBERTUS.  Lat.  In  the  civil  law.  A 
freed-man.  Inst,  3.  8.  Used  indifferently 
with  libertinus,  (q.  v.) 

LIBERTY.  [Lat.  libertas;  L.  Fr. 
fraunchise^  In  English  law.  A  privilege 
held  by  royal  grant  or  prescription,  whereby 
men  enjoy  some  benefit  or  favor  beyond 
the  ordinary  subject.  CowelL  A  fran- 
chise, (q.  V.)  2  Bl.  Com,  37.  Such  were 
the  old  liberties  of  Soke  and  Sake,  Toll  and 
Them,  Infangthefe  and  Outfangthefe,  <fec. 
Bract  fol.  66.  Bracton  describes  them  as 
privileges,  which,  though  properly  belong- 
ing to  the  crown,  yet  could  be  separated 
from  the  crown,  and  transferred  to  private 
persons  by  the  special  favor  of  the  sove- 
reign.   Id.  fol.  55  b. 

A  place  or  district  within  which  certain 
exclusive  privileges  may  be  exercised ;  a 
place  of  exclusive  jurisdiction.*  2  Bl, 
Com.  37,  38. 

LIBERUM  CORPUS.  Lat.  A  free 
body ;  the  body  or  life  of  a  freeman,     i-l- 

bemm  c«rp«s  »«tlniaU»iieni   n«n  r«cipit. 

The  body  of  a  freeman  does. not  admit  of 
valuation ;  the  life  of  a  freeman  is  above  all 
valuation.     3  Kent's  Com,  365. 

LIBERUM  MARITAGIUM.  L.  Lat. 
In  old  English  law.  Frank-marriage.  Bract 
fol.  21.     See  Frank-marriage, 
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LIBERUM  SERVITIUM.  L.  Lat.  In 
old  English  and  feudal  law.  Free  service  ; 
that  is,  certain  service.  Per  liberum  servi- 
tinm  unius  denarii  per  annum  ;  by  the  free 
service  of  one  penny  yearly.  Reg.  Grig.  1. 
A  villein  might  hold  by  this  kmd  of  service. 
Bract  foL  24  b.     See  Free  services, 

LIBERUM  SOCAGIUM.  L.  Lat.  In 
old  English  law.  Free  socage.  Bract. 
fol.  207.  2  BL  Com.  61,  62.  See  Free 
socage. 

LIBERUM  TENEMENTUM.  L.  Lat. 
In  old  English  law.  Freehold;  free  or 
frank  tenement ;  a  free  holding  ;  an  estate 
held  by  b,  freeman.*  Bract,  fol.  18,  26,  31, 
45.  2  Bl  C(ym.  104.  4  Kent's  Com.  23. 
An  estate  in  fee,  for  life,  or  other  indetermi- 
nate period.  Bract,  fol.  207,  224.  So  called 
in  contradistinction  to  villenagium,  (villein- 
age.) Id.  ibid. 

In  pleading.  A  plea  of  freehold.  A 
plea  by  the  defendant  in  an  action  of  tres- 
pass to  real  property,  that  the  locus  in  quo 
is  his  freehold,  or  that  of  a  third  person, 
under  whom  he  acted.  1  Tidd*s  Pr.  645. 
See  SUfph.  PI.  315.  1  Chitt.  PI.  603. 
1  OreerU.  on  Evid.  §  626. 

LIBRA.  Lat.  [Sax.  punde."]  A  pound. 
Spelman.     See  Pound, 

LIBRA  ARSA.  L.  Lat.  In  old  Eng- 
lish law.  A  pound  burned ;  that  is,  melted, 
or  assayed  by  melting,  to  test  its  purity. 
LibrcB  arscB  et  pensatce  ;  pounds  burned  and 
weighed.  A  frequent  expression  in  Domes- 
day, to  denote  the  purer  coin  in  which 
rents  were  paid.     Spelman.     Cowell. 

LIBRA  NUMERATA.  L.  Lat.  In 
old  English  law.  A  pound  counted ;  that 
is,  paid  or  reckoned  by  tale,  {ad  numerum,) 
instead  of  being  weighed.     Spelman. 

LIBRA  PENSA  (or  PENSATA.)  L. 
Lat.  In  old  English  law.  A  pound  weighed, 
or  tried  by  weight.  Spelman.  See  Lihra 
area. 

LIBRATA.  L.  Lat.  [from  lihra,  a 
pound.]  In  old  English  law.  A  quantity 
of  land  yielding  a  pound  rent  per  annum ; 
a  pound  land.*  Brojct.  fol.  16.  Reg.  Orig, 
1  b,  94.     Cowell,  voc.  Fardingdeal. 

LIBRIPENS.  Lat.  In  the  Roman  law. 
A  weigher,  or  balance-holder.  The  person 
who  held  a  brazen  balance  in  the  ceremony 
of  emancipation  per  ces  et  libram.  Inst.  2. 
10.  1.     Adam's  Jkom.  Ant,  52. 


LI.  LO.  An  abbreviation  of  lieentia  lo- 
quendi,  formerly  used  in  practice  to  signify 
an  imparlance.     Towns.  PI.  169. 

LICENSE.  [Lat.  Ztcen^m.]  Permission; 
authority.  Marshall,  C.  J.,  9  WheatcvCs 
22.  213.  A  grant  of  permission ;  a  power 
or  authority  given  to  another  to  do  some 
lawful  act.  Wharton's  Lex.  As  to  carry 
on  certain  trades  ;  to  practise  a  profession ; 
and  in  England  to  marry  without  publica- 
tion of  banns.  1  Bl.  Com,  439.  2  Steph. 
Com.  286. 

LICENTIA.  Lat.  [from  licere,  to  be 
lawful.]  License ;  liberty ;  permission.  See 
infra, 

LICENTIA  CONCORDANDL  L.Lat 
In  old  practice  and  conveyancing.  License 
or  leave  to  agree  ;  one  of  the  proceedings 
on  levying  a  fine  of  lands.  2  Bl.  Com, 
350.     See  Fine  of  lands. 

LICENTIA  LOQUENDI.  L.  Lat.  In 
old  practice.  Leave  to  speak,  [i.  e.  with 
the  plaintifif;]  an  imparlance;  or  rather 
leave  to  imparl.  3  Bl,  Com.  299.  See 
Imparlance. 

LICENTIA  SURGENDI.  L.  Lat.  In 
old  English  practice.  License  to  arise ; 
permission  given  by  the  court  to  a  tenant 
m  a  real  action  who  had  cast  an  essoin  de 
malo  lecti,  to  arise  out  of  his  bed ;  which  he 
could  not  do  without  such  permission,  and 
after  being  viewed  by  four  knights  appomted 
for  the  purpose.  Bract,  fol.  365.  Id. 
353—369. 

The  name  of  the  vnrit  issued  m  such 
cases.     Reg.  Orig.  8  b. 

LICENTIA  TRANSFRETANDI.  L. 
Lat.  In  old  English  law.  Leave  to  cross 
the  sea ;  permission  to  cross  the  strait  of 
Dover,  {transiref return,)  Reg,  Orig,  193  b. 
See  De  lieentia  transfretandi. 

LICERE.  Lat.  To  be  lawful ;  to  be 
allowed  or  permitted  by  law.     Calv.  Lex. 

LICERE,  LICERI.  Lat.  In  the  Ro- 
man law.  To  offer  a  price  for  a  thing  ;  to 
bid  for  it.  The  buyer  or  bidder  asked, 
"  Quanti  licet  ?",  (for  how  much  may  I  have 
it  ?)     Adam's  Rom,  Ant.  251. 

LICET.  Lat.  It  is  lawful ;  it  is  allow- 
able; it  is  permitted.  w»n  •mnc  q»o*  iic«f 
fc«nest«ni  est.  [It  is]  not  every  thing  that 
is  lawful,  [that]  is  becoming.  Dig,  60.  17. 
144. 
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LICjglT.  Lat.  Although.  Held  to  im- 
port a  direct  afiSrmation.  JDyer,  118  b. 
PlouHi,  122  a»  125  a,  12Y  a. 

liicet  di«po«iti«  de  i«ter«M«  f nt«r«  alt  i««- 
tll&iy  taoten  yoteai  fl^ri  4ecl«r«tl«  yn»ec4«Ma 

■«fv.  Although  the  grant  of  a  future  in- 
terest be  inoperative,  yet  a  declaration  pre- 
cedent may  be  made,  which  may  take  effect 
provided  a  new  act  intervene.  £acQn*8 
Maa.  60,  61 ;  reg.  14. 

LICET  S^PIUS  REQUISITUS.  L. 
Lat.  (Although  often  requested.)  In 
pleading.  A  phrase  used  m  the  old  Latin 
forms  of  declarations,  and  literally  trans- 
lated in  the  modem  precedents.  Yelv,  66. 
2  Chitt.  PL  90.  1  Id,  331.  The  clause 
in  a  declaration,  which  contains  the  general 
averment  of  a  request  by  the  plaintiff  of  the 
defendant  to  pay  the  sums  claimed,  is  still 
called  the  licet  soBpius  requintus.     Id, 

LICITARE.  Lat.  [frequent,  of  licere, 
q.  v.]  In  the  Roman  law.  To  offer  a 
price  at  a  sale ;  to  bid ;  to  bid  often ;  to 
make  several  bids,  one  above  another.  Calv, 
Lex. 

LICflTATION.  [Lat.  licitatio,  from  lid- 
tare,  q.  v.]  In  the  civil  law.  An  offering 
for  sale  to  the  highest  bidder,  or  to  him 
who  will  give  most  for  a  thing.  An  act 
by  which  co-heirs  or  other  co-proprietors 
of  a  thing  in  common  and  undivided  between 
them,  put  it  to  bid  between  them,  to  be 
adjudged  and  to  belong  to  the  highest  and 
last  bidder,  upon  condition  that  he  pay  to 
each  of  his  co- proprietors  a  part  in  the 
price  equal  to  the  undivided  part  which  each 
of  the  said  co-proprietors  had  in  the  estate 
licited,  before  the  adjudication.  Pothier 
Contr.  of  Sale,n\xm,  616,  638. 

LICITATOR.  Lat.  [from  Itcitare,  q.  v.] 
In  the  Roman  law.  A  bidder  at  a  sale. 
See  Licere, 

LICITUM.  Lat.  [from  licere,  to  be 
lawful.]     Lawful ;  permitted  by  law. 

liiciui  beme  misccntiir,  famala  niU  JvHs 
•iMtet.  Lawful  acts  [done  by  several  au- 
thorities] are  well  mingled,  [i.  e.  become 
imited  or  consolidated  into  one  good  act,] 
unless  some  form  of  law  forbid.  Bacon's 
Max,  94,  reg.  24.  "The  law  giveth  that 
favor  to  lawful  acts,  that  although  they  be 
executed  by  several  authorities,  yet  the 
whole  act  is  good.  As  if  tenant  for  life, 
the  remainder  in  fee,  be,  and  they  job  in 
granting  a  rent,  that  is  one  solid  rent  out  of 


both  their  estates,  and  no  double  rent,  or 
rent  by  confirmation."     Id,  ibid. 

Lord  Bacon*s  exposition  of  this  maxim 
sufficiently  explains  its  meaning ;  but  its 
very  elliptical  form  has  sometimes  led  to  mis- 
translation. See  Branch* sPrinc,  Wharton's 
Lex, 

To  LIE.  In  practice.  To  be  applicable ; 
to  be  proper  to  be  used.  An  action  is  said 
to  lie  m  a  case  in  which  it  may  properly 
be  brought.     3  Steph.  Com.  460. 

To  LIE  IN.  To  be  capable  of ;  to  be 
the  subject  or  subject  matter  of.  Corpo- 
real hereditaments  must  at  common  law 
pass  by  force  of  the  livery  of  seisin,  or 
actual  delivery  of  possession,  and  are  hence 
said  to  lie  in  livery.  Incorporeal  heredita- 
ments not  being  capable  of  livery,  pass  by 
the  mere  delivery  of  the  deed  of  convey- 
ance, or  grant,  and  are  hence  said  to  lie  in 
grant.  2  BL  Com,  317.  1  Steph,  Com. 
474.     2  Hilliard's  Real  Prop.  297. 

To  consist  in.  Rent,  which  is  yielded  or 
paid  as  a  thing  due,  is  said  to  lie  in  render  ; 
common,  which  the  party  entitled  to  is  to 
take  for  himself,  is  said  to  lie  in  prender. 
2  Steph.  Com.  23.     See  Bender,  Prender. 

LIEFTENANT.  An  old  form  of  lieu- 
tenant, and  still  retained  as  the  vulgar  pro- 
nunciation of  the  word.  The  form  is  im- 
portant as  showing  the  easy  convertibility 
of  the  letter  u  into/,  which  has  been  noticed 
in  other  places.     See  Fief,  Fee, 

LIEGE.  [L.  Lat.  ligius,  from  Lat. 
liffare,  to  bind;  Ital.  liga,  a  bond.]  In 
feudal  and  English  law.  Bound;  bound  in 
fealty  to  a  lord;  bound  to  that  exalted 
kind  of  fealty  which  was  without  any  saving 
of  the  rights  of  other  lords,  and  hence 
called  ligeance  or  allegiance ;  bound  to 
serve  the  king  as  lord  paramount.  The 
feudatory  or  subject  thus  bound  was  called 
liege  man,  and  the  superior  (who  was  con- 
sidered as  reciprocally  bound  to  the  duty  of 
protection,)  li^ge  lord,  though  the  simple 
word  liege  was  also  commonly  applied  to 
both.     See  Ligius,  and  infra, 

A  liege-lord ;  the  king  as  sovereign  lord. 
See  supra,  "My  liege*^  was  the  usual 
expression  in  addi^ing  the  sovereign. 

A  liege-man.  See  supra.  The  "  king's 
lieges'^  were  his  subjects.  Anciently,  pri- 
vate persons  had  their  Ueges.     Blount. 

LIEGE.  TL.  Fr.  lige  ;  L.  Lat.  ligius.] 
In  old  records.  Full;  absolute;  perfect; 
pure.  Liege  widowhood  was  pure  widow- 
hood.   Paroch,  Ant.  ld<k    Cowell 
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In  Scotch  Iftw.  LawfiiL  See  Lkge 
potMtie. 

LIEGE  HOMAGE.  In  feudal  law. 
That  kind  of  homage  which  was  due  to  the 
sovereign  alone,  as  supreme  lord*  1  BL 
Com,  367.     See  Homagium  liffium. 

LIEGE  LORD:  A  sovereign  lord ;  the 
sovereign.     Spelman,  voc.  Ligantia, 

LIEGE  MAN.  A  subject,  {suMitus.) 
Spelman,  voc.  Idgantia, 

LIEGE  POUSTIE.  In  Scotch  law. 
Lawful  power;  a  state  of  health  which 
gives  a  person  lawful  power  of  disposition 
by  wilL  Wharton's  L^.  The  term  ap- 
pears to  be  a  corruption  or  acconmiodation 
of  Ugia  potestas,  (q.  v.) 

LIEN.  L.  Fr.  [from  Her,  iiger,  to  tie.] 
A  bond  or  tie.  Homage  est  un  hen  de  droit 
daunt  home  est  lie  et  tenus ;  homage  is  a 
bond  of  right  whereby  a  man  is  bound  and 
holden.  Britt,  c.  68.  Ohligacion  est  un 
lien  de  droit,  dount  ascun  est  lie,  Ac; 
obligation  is  a  bond  of  right  whereby  one  is 
bound,  &c.     Id,  c.  28. 

LIEN.  [L.  Fr.  lien,  see  supra,^  A 
right  to  possess  and  retain  property,  until 
some  charge  attaching  to  it  is  paid  or  dis- 
charged. 1  Story's  £q,  Jur.  §  606.  See 
2  Stq^,  Com,  132. — A  right  in  one  man 
to  retain  that  which  is  in  his  possession 
belonging  to  another,  until  certain  demands 
of  him,  the  person  in  possession,  are  satisfied. 
Story  on  Agency,  §  352,  citing  Grose,  J., 
5  East's  B.  227,  235.  2  Story's  R,  144. 
A  lien  is  not  in  strictness  either  2k  jus  in  re, 
or  a  jus  ad  rem ;  that  is,  it  is  not  a  pro- 
perty in  the  thmg  itself,  nor  does  it  consti- 
tute a  right  of  action  for  the  thing.  It 
more  properly  constitutes  a  charge  upon 
the  thing.  Story,  J.,  2  Story's  R,  146. 
1  Story's  Eq.  Jur.  §  606.  See  Cross  on 
Lien,  2.     U.  S.  Dig,  dt  Supplement,  Lien. 

In  maritime  law,  liens  exist  indepen- 
dently of  possession  either  actual  or  con- 
structive.    Grier,  J.,  7  Howard's  R,  618, 

LIER,  Lf/er,  L.  Fr.  [from  Lat.  ligare, 
to  tie,  or  bmd.]  To  bind.  Lie  ;  bound. 
Britt,  c.  28,  68.  A  ceo  lies  ;  bound  thereto. 
Art,  sup.  Chart,  c.  11. 

LEER.  L.  Fr.  [from  Lat.  legere.]  To 
read.  A  lier ;  to  be  read.  Art.  sup. 
Chart,  c.  1. 


LIEU,  Leu,  Liu,  Lyu,  [from  Lat  locus.] 
A  place.    Britt.  c.  27. 

'  LIEU  CONUS.  L.  Fr.  In  old  plead- 
ing. A  known  place ;  a  place  well  known 
and  generally  taken  notice  of  by  those  who 
dwell  about  it,  as  a  castle,  a  manor,  &c. 

Whiihaw,     1  Ld.  Raym.  259. 

LIEUTENANT,  LIEU  TENANT.  L. 
Fr.  One  holding  the  place  of  another ;  a 
representative,  deputy  or  substitute.  Et 
que  le  mareschal  de  nostre  hostel  tiegne 
nostre  Ueu  dedans  la  verge,  <&c. ;  and  that 
the  marshal  of  our  household  hold  our 
placQ  within  the  verge,  &c.  Britt. 
fol.  1  b. 

LIFE  ANNUITY.  An  annual  income, 
the  payments  of  which  depend  on  the 
continuance  of  any  given  life  or  Uves. 
Wharton's  Lex. 

LIFE  ASSURANCE.  A  species  of 
insurance  by  which  the  insurer,  in  con- 
sideration of  a  sum  in  gross,  or  of  periodical 
payments,  undertakes  to  pay  a  certain  sum, 
or  an  annuity,  depending  upon  the  death 
of  a  person  whose  life  is  insured.  3  Kent's 
Com.  366.    See  Insurance,  Life  policy. 

LIFE  POLICY.  A  policy  which  usually 
engages,  that  in  consideration  of  a  periodical 
payment  of  premium,  the  company  will 
pay,  on  the  death  of  some  individual,  or  on 
his  death  within  a  limited  period,  (as  the  case 
may  be,)  a  certain  simi  of  money  therein 
specified ;  that  is,  will  pay  it  to  the  party 
effecting  an  insurance,  (supposing  it  to  be 
effected  by  a  stranger  having  an  interest  in 
the  life  insured,)  or  to  the  executors  or 
administrators  of  the  party  whose  life  is 
insured,  supposing  him  to  effect  it  for  bis 
own  benefit.     2  Steph,  Com.  180,  181. 

LIFE  ESTATE.  An  estate  held  for 
the  life  of  the  party  holding  it,  or  of  some 
other  person;  a  freehold  estate,  not  of 
inheritance.*  4  Kent's  Com,  23,  25.  See 
Estate  for  life. 

LIFE  RENT.  In  Scotch  law.  A  rent 
which  a  person  receives  for  term  of  life,  or 
for  the  support  of  life.  Spelman,  citing 
Skene,  But  it  seems  rather  to  import  an 
estate  for  life;  terce  (dower)  and  curtesy 
being  reckoned  among  life  rents.  1  Forbes' 
Inst,  part  2,  p.  144,  146. 

LIGA.  L.  Lat.  In  old  European  law. 
A  league  or  confederation,  {fosdus,  conf(fi* 
deralio.)    Spelman, 
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LIGAMEN.  Lat.  [from  ligare,  to  tie.] 
A  bond  or  tie.  Dissolvi  eo  ligamine  quo 
ligatiim  est :  to  be  dissolved  by  the  same 
tie  with  which,  [in  the  same  manner  in 
which]  it  was  boimd.     Bract,  fol.  78  b. 

LIGAN.  [from  ligare,  to  tie.]  Goods 
sunk  in  the  sea,  but  tied  to  a  cork  or  buoy, 
in  order  to  be  found  again.  5  Co.  106. 
1  £L  Com.  292.   JacobserCs  Sea  Laws,  541. 

Spelman  writes  this  word  lagon,  and 
derives  it  from  the  Sax.  liggan,  to  he, 
signifying  that  which  lies  on  or  near  the 
shore.     Lagaj^,  (q.  v.)  is  used  in  Bracton. 

LIGARE.  Lat.  To  tie,  or  bind.  Bract 
fol.  369  b. 

To  enter  into  a  league  or  treaty,  {inire 
fadus.)     Spelman, 

LIGEA.  L.  Lat.  In  old  English  law. 
A  hege- woman;  a  female  subject.  Reg, 
Orig.  312  b. 

LIGEANCE,  lAgearicy.  [from  Lat. 
ligantia,  ligiantia.]  In  old  English  law. 
The  bond  of  fidelity  between  the  subject 
and  sovereign,  (vinculum  arctius  inter  sub- 
ditum  et  regem,  utrosque  invicem  con- 
nectens.)  Spelman. — The  duty  of  obedi- 
ence and  fideUty  which  a  subject  owes  to 
his  sovereign.*  Cowell,  Blount. — The 
true  and  faithful  obedience  of  a  liegeman  or 
subject  to  his  liege  lord  or  sovereign.  Co, 
Litt.  129  a.     The  old  form  of  allegiance, 

(q-  ^•)      . . 

The  dominions  or  territory  of  the  king. 
Stat,  25  Edm.  III.  st.  2.  An  alien  is  a 
subject  that  is  bom  out  of  the  ligeance  of 
the  king,  and  under  the  hgeance  of  another. 
Y  Co.  16  a,  Calvin's  case. 

LIGIANTIA,  Ligeantia.  L.  Lat.  [from 
ligare,  to  bind.]  In  old  English,  Norman 
and  Scotch  law.  Ligeance  or  aUegiance. 
Glanv.  hb.  7,  c.  10.  Eeg.  Maj.  lib.  2, 
c.  44.  Grand  Custum.  Norm.  c.  43. 
Spelman, 

LIGHT.  [Lat.  lumen,]  A  right  to 
have  the  access  of  the  sun's  rays  to  one's 
windows,  free  from  any  obstruction  by  the 
occupier  of  the  adjoining  land.  2  Steph. 
Com,\3.  3  Kent's  Com,  44:8.  2llilliard's 
Real  Prop.  81.     See  Ancient  lights, 

LIGIUS.  L.  Lat.  [from  ligare,  to  bind.] 
In  old  English  and  European  law.  Bound ; 
bound  to  fideUty,  fealty  or  obedience; 
liege  ;  a  liege ;  a  subject.     Spelman, 

Lawful ;  perfect.  Ligia  potestas  ;  law- 
ful power,  full  capacity  m  law,  absolute 


power  of  disposal.  Cowell,  voc.  Liege. 
Ligia  viduitas ;  pure  widowhood.  Id, 
Britt.  c.  110. 

LIGNAGIUM.  L.  Lat.  [from  lignum, 
wood.]  In  old  English  law.  A  right  to 
cut  fuel  m  woods.     Whishaw, 

LIGNE.  L.  Fr.  Sex.  Britt.  c.  119. 
Kelham. 

LIGULA.  L.  Lat.  In  old  English 
law.  A  copy,  exemphfication  or  transcript 
of  a  court  roll  or  deed.     Cowell. 

LIMITARE.  Lat.  [from  limes,  a  bound,] 
In  old  English  law.  To  limit;  to  fix  a 
boundary  or  period.  Jlodie  fere  omnes 
[actiones]  infra  certa  tempora  limitantur ; 
at  this  day  almost  all  actions  are  Umited 
within  certain  periods.     Bra^t,  fol.  102  b. 

LIMITATIO.  Lat.  [from  limitare,  q.  v.] 
In  old  English  law.  Limitation  ;  a  lunita- 
tion.  Omnes  a^^tiones  in  mundo  infra  certa 
tempora  hahent  limitationem ;  all  actions  in 
the  world  have  a  limitation  within  certain 
periods  of  time.     Bract,  fol.  52. 

LIMITATION,  [from  Lat.  limitatio, 
q.  v.]  A  setting  a  bound  or  limit ;  a  fixmg 
a  period. 

LIMITATION  OF  ACTIONS.  The 
restriction  by  statute  of  the  right  of  action 
to  certain  periods  of  time,  beyond  which, 
except  in  certain  specified  cases,  it  will  not 
be  allowed.  The  statutes  fixing  such  periods 
or  limits  are  termed  statutes  of  limitation 
(q.  V.)  See  U.  S,  Dig,  d  Supplement, 
Limitations  of  Actions. 

LIMITATION  OF  ASSIZE.  In  old 
practice.  A  certain  time  prescribed  by 
statute,  within  which  a  man  was  required 
to  allege  himself  or  his  ancestor  to  have 
been  seised  of  lands  sued  for  by  a  writ  of 
assise.     Cowell, 

LIMITATION  OF  ESTATE.  The 
definition  or  circumscription  in  any  convey- 
ance, of  the  interest  which  the  grantee  is 
intended  to  take.  1  Steph.,  Com.  278, 
note  (I). — The  express  confinement  and 
limitation  of  an  estate  by  the  words  of  its 
creation,  so  that  it  cannot  endure  for  any 
longer  time  than  till  the  contingency  hap- 
pens upon  which  the  estate  is  to  fail :  *  as 
when  land  is  granted  to  a  man  so  long  as 
he  is  parson  of  Dale,  or  while  he  continues 
unmarried,  or  until  out  of  the  rents  and 
profits  he  shall  have  made  500/.  and  the 
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like.  In  such  case  the  estate  detennmes  as 
soon  88  the  contingency  happens  (when  he 
ceases  to  be  parson,  marries  a  wife,  or  has 
received  the  500/.)  and  the  next  subsequent 
estate,  which  depends  upon  such  deter- 
mination, becomes  immediately  Tested,  with- 
out any  act  to  be  done  by  him  who  is  next 
in  expectancy.  2  £L  Com.  Ib5,  For  the 
distinction  between  a  hmitation  and  a  con- 
dition, see  Shep,  Touch,  (by  Preston,)  117. 
4  Kent's  Com.  126,  127.  1  Hilliard's 
Beal  Prop,  370. 

LIMITED  ADMINISTRATION.  An 
administration  of  a  temporary  character, 
granted  for  a  particular  period,  or  for  a 
special  or  particular  purpose.     Holtkouse.^ 

LIMITED  DIVORCE.  A  divorce  for 
a  limited  time ;  a  separation  from  bed  and 
board,     2  N.  T.  Rev,  St.  [146,]  80. 

LIMITED  PARTNERSHIP.  A  part- 
nership consistiog  of  one  or  more  general 
partners,  jointly  and  severally  responsible 
as  ordinary  partners,  and  by  whom  the 
business  is  conducted,  and  one  or  more 
special  partners,  contributing  in  cash  pay- 
ments a  specific  sum  as  capitol  to  the  com- 
mon stock,  and  who  are  not  Hable  for  the 
debts  of  the  partnership  beyond  the  fund 
so  contributed.  3  Kent's  Com.  34.  1  N.  Y. 
Rev.  St.  [764,]  753. 

LINARIUM.  L.  Lat.  [from  linumy 
flax.]  In  old  records.  A  place  where 
flax  IS  sown ;  a  flax-plat.  Pat.  22  Hen.  IV. 
par.  1,  m.  33.  ^  Blount. 

LINEA.  Lat.  A  Ime  ;  a  series  of  per- 
sons descending  from  a  common  stock ; 
{series  personarum  a  communi  stipite  des- 
cendentium.)  Hemecc.  Elem.  Jur.  Civ.  lib. 
1,  tit.  10,  §  153. 

LINEA  OBLIQUA.  Lat.  In  the  civil 
law.  The  oblique  line.  More  commonly 
termed  linea  transversalis,  (q.  v.) 

LINEA  RECTA.  Lat.  In  the  civQ 
law.  The  right  line ;  the  direct  line.  Bract. 
fol.  67.  A  line  of  persons  in  which  the 
one  is  descended  mediately  or  immediately 
from  the  other.  1  Mackeld.  Civ.  Law, 
138,  139,  §  139.  A  hne  which  includes 
progenitors  and  their  offspring,  (quas  geni- 
tores  et  genitos  complectitur.)  Heinecc. 
Elem,  Jur.  Civ.  lib.  1,  tit.  10,  §  163.  Recta 
in  this  application  has  also  the  sense  of  up- 
right or  perpendicular,  the  right  Hne  being 
represented  in  diagrams  by  a  vertical  line 
crossed  by  others. 


Iji«ca  rect  A  •cmpcr  prafertvr  tr«nsTen«li. 

The  right  line  is  always  preferred  to  the 
collateral.     Co.  Litt.  10. 

LINEA  TRANSVERSALIS.  Lat.  In 
the  civil  law.  The  transverse  or  cross  line  ; 
a  line  crossing  the  right  or  perpendicular 
line  ;  a  line  proceeding  or  drawn  from  the 
right  line,  on  the  side  of  it,  (a  latere,)  either 
at  right  angles  or  obliquely;  the  oblique 
or  collateral  Ime.     Bract,  fol.  67,  68. 

LINEAL.  In  a  direct  line  from  an  an- 
cestor.    Webster. 

LINEAL  CONSANGUINITY.  That 
kind  of  consanguinity  which  subsists  be- 
tween persons,  of  whom  one  is  descended  . 
in  a  direct  line  from  the  other ;  as  between 
a  particular  person  and  his  father,  grand- 
father, great-grandfather,  and  so  upward, 
in  the  direct  ascending  line ;  or  between 
the  same  person  and  his  son,  grandson, 
great-grandson,  and  so  downwards  in  the 
direct  descending  line.     2  Bl.  Com.  203. 

LINEAL  DESCENT.  The  descent  of 
one  person  from  another  ;  as  a  son  from  a 
father,  in  the  right  or  direct  Une.  See 
Lineal  consanguinity. 

The  descent  of  an  estate,  or  the  right  to 
it,  in  the  right  line  of  persons,  that  is  from 
grandfather  to  father,  from  father  to  son, 
from  son  to  grandson,  <fec.*  2  Archh.  N. 
Prius,  351. 

LINEAL  WARRANTY.  A  warranty 
of  land  made  by  a  person  from,  or  through 
whom  the  title  to  the  land  warranted  was 
derived,  or  might  by  possibility  have  been 
derived  by  the  heir.*  2  Bl.  Com.  301. 
4  Kent's  Com.  469.  2  Milliard's  Real 
Prop.  360.  A  warranty  made  by  a  person 
in  the  line  of  the  title.*  See  Chllateral 
warranty. 

LINGUA.  Lat.  A  tongue ;  speech. 
Applied  m  old  English  law  to  the  verdict 
of  a  jury.  Ponit  se  «Mpw  linguas  vestras 
de  hoc  de  bono  et  tnalo ;  of  this  he  puts 
himself  upon  your  tongues,  for  good  and 
for  evil.     Bract,  fol.  143  b. 

LINUM.  Lat.  Flax.  Reg.  Orig.  99. 
Translated  in  Fitzherbert,  hme.  F.  N.  B. 
90  K,  91. 

LIQUERE.  Lat.  In  the  civil  law.  To 
be  clear,  evident,  or  satisfactory.  When  a 
judex  was  in  doubt  how  to  decide  a  case, 
he  represented  to  the  praetor  under  oath, 
Sibi  nan  liquere,  (that  it  was  not  clear  to 


Digitized  by 


Google 


LIQ 


(66d) 


UH 


him,)  and  was  thereupon  discharged.  Calv, 
Lex.  A.  Gellius,  Noel.  Alt,  xiv.  2. 

LIQUET.  Lat.  [from /ij'ttere,  q.  v.]  It  is 
clear  or  apparent ;  it  appears.  Satk  liquet; 
it  sufficiently  appears.     1  Sira.  412. 

•LIQUIDATE.  To  clear  away  ;  to  led- 
sen ;  to  pay.  "  To  liquidate  a  balance 
means  to  pay  it."  Story,  J.,  8  WheatovCs 
R.  338,  362. 

LIQUIDATED  DAMAGES.  A  fixed 
sum  of  money  expressly  and  specifically 
agreed  upon  between  the  parties  to  a  con- 
tract, to  be  paid  in  the  event  of  the  non 
performance  of  the  contract  by  either.  It 
IS  generally  distinguished  from  a  penalty, 
but  is  sometimes  treated  as  a  penalty,  even 
when  the  expression  liquidated  damages  is 
used.  See  4  Burr.  2225.  Sedgwick  on 
Danuigee,  440—456. 

LIQUIDO.  Lat.  Clearly;  evidently; 
manifestly.  Calv,  Lex,  Liquido  jurare ; 
to  swear  from  a  full  knowledge  of  the  sub- 
ject ;  to  swear  without  hesitation,  or  in 
clear  and  absolute  terms.*    Id, 

LIRRA.  L.  Fr.  It  shall  be  lawful. 
Lirroit ;  it  should  be  lawful.  Kelhatn,  L, 
Fr,  Diet, 

LIS.  Lat.  A  controversy  or  dispute. 
See  Lis  mota, 

A  suit  at  law  ;  .an  action ;  a  controversy^ 
carried  on  in  form  of  law.*  In  the  civil 
law,  this  was  a  more  general  term  than 
actio.  Litis  nomen  omrvem  actionem  sig- 
nificat ;  the  term  lis  signifies  every  kind 
of  action.  Dig,  60.  16.  36.  C7o.  Litt. 
292. 

LIS  MOTA.  Lat.  A  dispute  arisen ; 
a  controversy  originated.  A  term  frequently 
used  in  the  discussion  of  evidence  in  matters 
of  pedigree,  and  repeatedly  held  by  the 
courts  to  hnport  not  an  actual  suit  com- 
menced,  but  a  dispute  or  controversy  origi- 
nating prior  to  the  commencement  of  ju- 
dicial proceedings.  Wood,  B.,  4  Campb. 
406.  Lawrence,  J.,  Id.  409.  Mansfield 
C.  J.,  Id.  417.  ITubback's  Evid.  of  Suc^ 
cession,  664,  665.  1  Gh'een^.  on  Evid.  § 
131.  See  1  Peters*  R.  828,  337,  Trim- 
ble,  J. 

lAs  mota  carries  with  it  the  further  idea 
of  a  controversy  upon  the  same  particular 
subject  in  issue.     1  Greenl,  Ev,  §  132. 

LIS  PENDENS.  L.  Lat.  In  the  civil 
law.    A  suit  penduig.    A  suit  was  not  said 


to  be  pendmg  before  that  stage  of  it  called 
litis  contestatio,  (q.  v.)  1  Maekeld,  dv. 
Lam,  205,  §  203.     Calv,  Lex, 

In  modem  law.  A  pending  suit ;  the 
actual  pendency  of  a  suit,  or  other  judicial 
proceeding.     2  Kent's  Com.  122. 

In  eqmty.  A  pending  suit.  A  notice 
of  lis  pendens  is  one  of  the  proceedmgs  m  a 
foreclosure  suit.  2  Barhour*s  Chan,  Pr. 
178,  601.  A  subpoena  served  and  a  bill 
filed  is  a  lis  pendens  against  all  persons. 
Cross  on  Lien,  140.  Where  a  man  is  to  be 
affected  by  a  pending  suit,  there  ought  to 
be  a  close  and  continued  prosecution  of  it. 
1  Vern.  286.  In  order  to  constitute  a  litis 
pendentia,  there  must  be  a  continuance  of 
litis  contestatio,  and  something  must  be 
done  to  keep  it  alive  and  in  activity.  1  Russ, 
<&  Myln,  617. 


LIST,    L.  Fr. 
Britt.  c.  70. 


It  may  be ;  it  is  lawful. 


LITEM  SUAM  FACERE.  Lat.  To 
make  a  suit  his  own.  Where  2l  judex,  from 
partiality  or  enmity,  evidently  favored  either 
of  the  parties,  he  was  said  litem  suam  facers. 
Adam  s  Rom.  Ant.  269.  Calv.  Lex.  He 
was  in  such  case  considered  as  guilty  of  a 
quasi  malfeasance,  {qttasi  ex  malejicio  obit- 
gatuSy)  and  was  liable  to  a  penalty,  though  he 
might  have  acted  merely  through  impru- 
dence.    Inst.  4.  5.  pr. 

LITERA.  Lat.  A  letter.  Litera  ac- 
quietantia;  a  letter  of  acquittance.  Reg, 
Grig.  150.  Litera  cambii  ;  a  letter  of  ex- 
change.    Id,  194.     See  Litercs, 

LITERA  PISANA.  Lat.  The  Pisan 
letter.  A  term  applied  to  the  old  charac- 
ter in  which  the  copy  of  the  Pandects  for- 
merly kept  at  Pisa  in  Italy,  was  written. 
Spelman. 

LITERATURA.  Lat.  [from  litera,  a 
letter.]  In  old  Enghsh  law.  Education ; 
learning  ;  knowledge  of  letters.  Ad  litera- 
turam  ponere  ;  to  put  to  learning ;  to  put 
to  school.  Paroch.  Ant.  401.  Cowell, 
Minus  suffidens  in  literatura ;  deficient  in 
learning.  The  form  of  a  bishop's  return, 
where  he  refuses  a  clerk  as  being  unfit  to  ' 
discharge  the  pastoral  office  for  want  of 
1  Bl.  Com.  389,  390. 


LITERiE.  Lat.  Letters.  A  term 
applied  in  old  Enghsh  law  to  various  instru- 
ments in  writing,  public  and  private.  See 
infra, 

LITER-^  DIMISSORLE.  L.Lat.   Di- 
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missoiy  or  dismissory  letters.    See  Dtmis- 
soricB  literal. 

LITERJS  (or  LITTERJS)  PATENTES. 
L.  Lat.  In  old  English  law.  Letters 
patent ;  literally,  open  letters,  (Fr.  lettres 
ouvertes.)  In  cujus  rei  testimonium  has 
literas  nostras  fieri  fecimus  patentes.  In 
witness  whereof  we  have  caused  these  our 
letters  to  be  made  patent.  Reg,  Orig.  4  b. 
Bract,  fol.  72  b.  LitercB  patentes  regis  non 
erunt  vacuce  ;  the  king's  letters  patent  shall 
not  be  void.     1  Buhtr.  6. 

LITERS  PROCURATORIiE.  L.Lat. 
In  old  English  law.  Letters  procuratory ; 
letters  of  procuration ;  letters  of  attorney. 
Bract,  fol.  40,  43.  The  written  authority 
given  to  an  attorney  in  fact,  or  procurator ; 
still  sometimes  called  a  letter  of  attorney, 
and  anciently  termed  in  English  a  writ. 
Bract,  fol.  40. 

LITERJE  RECOGNITIONIS.  L.  Lat. 
In  maritime  law.  A  bill  of  lading.  Jacob- 
sen's  Sea  Laws,  172. 

LITIGANT.  [Lat.  litigans,  from  liti- 
gare,  q.  v.]  A  person  engaged  in  a  law- 
suit ;  a  party  to  a  suit. 

LITIGARE.  Lat.  To  litigate ;  to  carry 
on  a  suit,  (litem  agere,)  either  as  plaintiff 
or  defendant ;  to  chum  or  dispute  by  action  ; 
to  test  or  try  the  validity  of  a  claim  by 
action. 

LITIGATE,  [from  Lat.  litigare,  q.  v.] 
To  dispute  or  contend  in  form  of  law ;  to 
carry  on  a  suit. 

LITIGIOUS.  In  English  ecclesiastical 
law.  The  subject  of  contending  claims.* 
If  two  presentations  be  offered  to  the  bishop 
upon  the  same  avoidance,  the  church  is  said 
to  become  litigious,     3  BL  Com.  246. 

LITIGIOUS  RIGHT.  In  the  civil  law. 
A  right  which  cannot  be  exercised  without 
undergoing  a  law-suit.  Civ.  Code  of  Louis. 
Art.  8522,  num.  22.  Fothier  Contr.  of 
Sale,  num.  584. 

LITIGIUM.  Lat.  [from  Ztfi^arc]  Liti- 
gation ;  the  contest  between  the  parties  to 
a  suit.  Bracton  uses  it  to  denote  that  part 
of  an  action  which  commenced  with  the  ap- 
pearance of  the  defendant,  and  terminated 
with  the  judgment  of  the  court.  Ad  pri- 
mam  diem  htigii.  Bract,  fol.  444.  Tem- 
pore litigii,  in  ipso  judido,  et  ante  judicium 
redditum,  pendente  litigio.     Id,  fol,  436  b. 
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LITIS  C0NTE8TATI0.  In  the  civU 
and  canon  law.  Contestation  of  suit ;  the 
process  of  contesting  a  suit  by  the  opposing 
statements  of  the  respective  parties ;  the 
process  of  coming  to  an  issue  ;  the  attain- 
ment of  an  issue ;  the  issue  itself.  See 
Contestatio  litis. 

In  the  practice  of  the  ecclesiastical  courts, 
— the  general  answer  made  by  the  defend- 
ant, in  which  he  denies  the  matter  charged 
against  him  in  the  libel.  Hallifax  Anal.  b.  3, 
c.  11,  num.  9.  In  admiralty  practice, — 
the  general  issue.  2  Browns  s  Civ.  <& 
Adm,  Law,  358,  and  note. 

LITIS  DOMINIUM.  Lat.  In  the  civil 
law.  Ownership,  control  or  direction  of  a 
suit.  A  fiction  of  law  by  which  the  em- 
ployment of  an  attorney  or  proctor  (procu- 
rator,) in  a  suit  was  authorized  or  justified, 
he  being  supposed  to  become,  by  the  ap- 
pointment of  his  principal  (dominus)  or 
client,  the  dominus  litis.  Ileinecc.  Mem, 
Jur,  Civ.  lib.  4,  tit.  10,  §§  1246,  1247. 

LITUS,  Littus.  Lat.  A  shore  or  coast ; 
the  sea-shore.  Litus  est  quousque  maximus 
fluctus  a  mari  pervenit ;  the  shore  is  as  far 
as  the  largest  wave  from  the  sea  reaches. 
Big.  50.  16.  96.  This  definition  of  the 
Digests  is  said  to  have  been  first  established 
by  Cicero,  in  a  case  where  he  acted  as  an 
arbiter.  Id.  ibid.  It  is  somewhat  varied 
in  the  Institutes,  thus:  Est  littus  m^ris 
quatenus  kibernus  fluctus  mcLximus  excurrit; 
that  is  the  sea  shore  as  far  as  the  largest 
winter  wave  [or  storm  wave]  extends,  or 
runs  up.     Inst.  2.  1.  3. 

LITUS,  Liddus,  Lito,  L.  Lat.  In  old 
European  law.  A  kind  of  servant;  one 
who  surrendered  himself  into  another's 
power,  (servus  dedititius.)     Spelman, 

LIVERER.  L.  Fr.  To  deliver.  iTc/Aam. 
Livere ;  delivered.  Britt.  c.  48.  Li- 
veres.     Id.  c.  2. 

LIVERISON.  L.  Fr.  Delivery.  Britt. 
c.  45. 

LIVERY.  [L.  Lat.  deliberatio ;  Lat. 
traditio.]  In  English  law.  Delivery.  See 
Livery  of  seisin. 

A  writ  which  lay  for  an  heir  to  obtain 
possession  of  lands.     Cowell. 

The  privilege  of  a  particular  company. 
See  Comm^onalty. 

LIVERY  OF  SEISIN.  [L.  Fr.  liverie 
de  seisin,  bail  de  seisin  ;  L.  Lat.  deliberatio 
seysince,]    Dehvery  of  seisin;  delivery  of 


Digitized  by 


Google 


LIV 


(600) 


LOC 


corporeal  possession  of  lands  or  tenements 
conveyed  to  another ;  a  material  ceremony 
in  the  old  conveyance  by  feoflftnent,  with- 
out which  the  feoffee  had  but  a  mere  estate 
at  will.  2  Bl.  Ccrm.  311.  Livery  in  deed, 
or  actual  Uvery,  was  performed  by  the 
feoffor,  or  his  attorney,  entering  on  the  land, 
with  the  charter  of  feoffment,  and  after  de- 
claring the  contents  of  the  feoffment  in  the 
presence  of  witnesses,  delivering  to  the 
feoffee  a  clod  or  turf,  or  a  twig  or  bough 
there  growing,  (or,  if  it  were  a  house,  de- 
livering the  ring  or  latch  of  the  door,)  in 
the  name  of  seisin  of  all  the  lands  contained 
in  the  deed.  2  Bl.  Ctmi.  316.  4  Kent's 
Com,  480.  Litt.  sect.  69,  60.  Co.  Litt.  48, 
Livery  of  seisin  is  constantly  termed  by 
Britton  bail  of  seisin,  {J)ail  de  seisine,)  BritU 
c.  40.  See  Bail.  In  American  law  it  is 
almost  unknown.  2  Hilliard's  Real  Prop. 
293,  296. 

LIVORARE.  L.Lat.  In  old  European 
law.  To  beat ;  to  bruise  by  beatmg.  Mar- 
culf.  lib.  1,  form.  29. 

LOAN,  (or  LOAN  FOR  USE.)  [Sax. 
hlan  ;  Lat.  commodatum.^  A  bailment  of 
goods  to  be  used  by  the  bailee  temporarily, 
or  for  a  certain  time,  without  reward.  Story 
on  Bailm.  §  6.     See  Commodatum. 

LOBIUM.  L.  Lat.  In  old  records.  A 
parlor,  or  withdrawing  room.     Spelman. 

LOCAL.  [L.  Lat.  localis,  from  locus, 
place.]  Relating  to  place ;  expressive  of 
place ;  belonging  or  confined  to  a  particular 
place.  Distinguished  from  general,  per- 
sonal  and  transitory. 

LOCAL  ACTION.  In  practice.  An 
action  which  must  be  brought  m  a  parti- 
cular place  or  county.*  An  action  founded 
on  such  a  cause  as  necessarily  refers  to 
some  particular  locality.  3  Steph.  Com. 
463.  Of  this  nature  are  all  actions  for  the 
recovery  of  land,  and  actions  for  injuries  to 
real  property.  An  action  is  local  &  all  the 
principal  facts  on  which  it  is  founded  be 
local.     Steph.  PI.  289. 

LOCAL  ALLEGIANCE.  A  tempo- 
rary kind  of  allegiance,  depending  on  place.* 
That  kind  of  allegiance  which  in  England  is 
due  from  an  alien,  or  stranger  bom,  for  so 
long  time  as  he  continues  within  the  king's 
dominion  and  protection.  1  Bl.  Com.  370. 
So,  in  the  United  States,  during  the  resi- 
dence of  aliens  amongst  us,  they  owe  a  local 
allegiance,  and  are  equally  bound  with 
natives  to  obey  all  general  laws  for  the 


maintenance  of  peace  and  the  preservation 
of  order,  and  which  do  not  relate  specially 
to  our  own  citizens.     2  Kent's  Com.  63, 64. 

LOCAL  VENUE.  In  pleading.  A 
venue  which  must  be  laid  in  a  particular 
county.  When  the  action  could  have 
arisen  only  in  a  particular  county,  it  is 
local,  and  the  venue  must  be  laid  in  that 
county..  1  Tidd's  Pr.  427.  See  Local 
action.   Venue. 

LOCARE.  Lat.  To  let  for  hire ;  to 
dehver  or  bail  a  thing  for  a  certain  reward 
or  compensation.     Bract,  fol.  62. 

LOCARIUM.  L.  Lat.  In  old  Euro- 
pean law.  The  price  of  letting;  money 
paid  for  the  lure  of  a  thing ;  rent.    Spelman. 

LOCATIO.  Lat.  [from  locare,  to  let.] 
A  lettmg  for  hire ;  a  bailment  or  deUvery 
of  a  thing  for  a  certain  compensation.  Inst. 
3.  26.     Translated  m  Scotch  law,  location. 

1  Stair's  Inst,  b.  1,  tit.  15,  sect.  1,  5,  C. 
Story  an  Bailm.  §§  8,  368.  Sometimes 
called  locatum,  (q.  v.) 

LOCATIO-CONDUCTIO.  Lat.  In  the 
civil  law.  A  compound  word  used  to  denote 
the  contract  of  bailment  for  hire,  expressing 
the  action  of  both  parties,  viz.  a  letting  by 
the  one,  and  a  hiring  by  the  other.  2 
Kent's  Com,  686,  note.  Story  on  Bailm. 
§368. 

In  the  Roman  civil  law,  and  in  Bracton, 
this  phrase  is  composed  of  distinct  words, 
locatio  et  conductio.  Inst.  3. 26.  Bract,  fol.  62. 

LOCATIO  CUSTODIiE.  Lat.  A 
letting  to  keep ;  a  bsulment  or  depodt  of 
goods  for  hire.     Story  on  Bailm.  §  442. 

LOCATIO  OPERIS  FACIENDI.  Lat. 
A  letting  out  of  work  to  be  done ;  a  bail- 
ment of  a  thinff  for  the  purpose  of  having 
some  work  and  labor  or  care  and  pains  be- 
stowed on  it  for  a  pecuniary  recompense. 

2  Kent's  Com.  686,  588.  Story  on  Bailm. 
§§  370,  421,  422. 

LOCATIO  OPERIS  MERCIUM  VE- 
HENDARUM.  Lat.  A  letting  of  work 
to  be  done  in  the  carrying  of  goods  ;  a  con- 
tract of  bailment  by  which  goods  are  deli- 
vered to  a  person  to  carry  for  hire.  2 
Kent's  Com.  697.  Story  on  Bailm. 
§§  370,  467. 

LOCATIO  REI.  Lat.  A  letting  of  a 
thing  to  hire.  2  Kent's  Com.  586.  The 
bailment  or  letting  of  a  thing  to  be  used  by 
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the  bailee  for  a  compensation  to  be  paid  by 
him.     Story  on  BaUm.  §  870. 

LOCATION.  In  American  land  law. 
The  finding  and  marking  out  the  boimds  of 
a  particular  tract  of  l^d,  upon  the  land 
itself,  in  conformity  to  a  certain  description 
contained  in  an  entry,  grant,  map,  <&c. ;  such 
description  consisting  in  what  are  termed 
locative  calls,  (q.  v.) 

LOCATOR.  Lat.  [from  locare,  to  let; 
Fr.  locateur,  loueur,  bailleur.]  In  the  civil 
law.  A  letter ;  one  who  lets ;  the  correla- 
tive of  conductor,  (a  hirer.)  Inst.  3.  26.  pr. 
He,  who  being  the  owner  of  a  thing,  lets 
it  out  to  another  for  hire  or  compensation. 
Story  on  Bailm,  §  369.  Used  m  Scotch 
law.     1  SUt%r*s  Inst.  b.  1,  tit.  16,  §  1,  6,  6. 

LOCATOR.  In  American  land  law. 
One  who  locates  land,  or  intends  or  is  en- 
titled to  locate.     See  Location, 

LOCATIVE  CALLS.  In  American 
land  law.  Calls  for  the  purpose  of  loca- 
tion.* See  Call.  Those  calls  in  entries 
of  lands,  the  object  of  which  is  to  ascertain 
and  identify  the  land  for  the  purpose  of 
location.  References  in  entries  and  grants 
of  land  to  certain  particular  physical  objects 
(as  trees,  streams,  &c.)  which  exactly  de- 
scribe the  land  to  be  located.*  Marshall, 
C.  J.,  2  Wheaton's  R.  206,  211.  Mar- 
shall, C.  J.,  10  Wheatm's  R,  454,  463. 
See  7  Peters'  R.  111.  18  WendeWs  R.  157. 

LOCUM  TENENS.  L.  Lat.  [L.  Fr. 
lieu  tenant."]  In  old  English  law.  A  Ueu- 
tenant,  deputy  or  representative.  Reg. 
Grig.  lY.  Literally,  a  place  holder;  one 
who  holds  the  place  of  another.*  Locum 
tenens  regni  ;  lieutenant  of  the  realm.  8  Co. 
21  b.  The  Prince's  case. 

LOCUM  TENERE.  Lat.  In  old  sta- 
tutes. To  hold  place;  to  be  applicable. 
JSt  sciendum  est  quod  istud  statutum  tenet 
locmn  de  terris  venditis,  <fec.,  and  it  is  to  be 
known  that  this  statute  has  application  to 
lands  sold,  &c.    Stat.  Quia  Emptores,  c.  3. 

To  have  place ;  to  take  effect,  as  to  time. 
Et  incipiet  locum  tenere  ad  festum  Sancti 
Andreas  apostoli  ;  and  it  shall  begin  to  take 
effect  at  the  feast  of  St.  Andrew  the  apostle. 
Id.  ibid. 


LOCUS, 
the  place. 


Lat.    [Fr.  lieu!] 
See  infra. 


A  place; 


tract    is    made.        Ijecva  cevcnusnia  regit 

acmm.  The  place  of  the  contract  governs 
the  act ;  the  law  of  the  place  where  it  is 
made  governs  it  as  to  construction,  wherever 
it  is  attempted  to  be  carried  into  effect. 
Personal  contracts  are  to  have  the  same 
validity,  interpretation  and  obligatory  force 
in  every  other  country,  which  they  have  in 
the  country  where  they  were  made.  2 
KenCs  Com.  458. 

LOCUS  DELICTI.  Lat.  The  place  of 
the  offence;  the  place  where  an  offence 
was  committed.     2  Kent's  Com.  109. 

LOCUS  IN  QUO.  Lat.  In  pleading. 
The  place  in  which.  A  term  used  in  actions 
of  trespass  to  denote  the  place  in  which  the 
trespass  was  committed.  1  Archb.  iV. 
Prius,  314.     See  1  Salk.  94. 

LOCUS  PARTITUS.  Lat.  In  old 
English  law.  A  place  divided.  A  division 
made  between  two  towns  or  counties,  to 
make  out  in  which  the  land  or  place  in 
question  lies.  Fleta,  lib.  4,  c.  15,  num.  1. 
Cowell.     See  Jocus  partitus. 

LOCUS  PCENITENTI^.  Lat.  In 
the  civil  law.  Place  or  room  for  repent- 
ance; room  to  retract ;  opportunity  allowed 
a  party  to  withdraw  from  a  contract,  before 
it  is  completed.  In^t.  3. 24.  pr.  A  phrase 
adopted  by  Bracton,  and  extensively  used 
in  modem  law.     Bract,  fol.  61  b. 

LOCUS  REI  SIT^.  L.  Lat.  The 
place  where  a  thing  is  situated.  In  pro- 
ceedings in  rem,  or  the  real  actions  of  the 
civil  law,  the  proper  forum  is  the  locus  rei 
Slice.     Story,  J.,  2  Gallison's  R.  191,  197. 


LOCUS  SIGILLI. 
the  seal. 


Lat.     The  place  of 


LOCUS  CONTRACTUS.     Lat.     The 
place  of  a  contract ;  the  place  where  a  con- 


LODEMANAOE.  In  old  English  law. 
The  hire  of  a  pilot  for  conducting  a  ship 
from  one  place  to  another.  Cowell.  Blount 
calls  it  lodemerege. 

LODGER.  One  who  occupies  hired 
apartments  in  another's  house  ;  a  tenant 
of  part  of  another's  house.     See  Lodgings, 

LODGINGS.  Habitation  in  another's 
house.  Wharton's  Lex.  Apartments  in 
another's  house,  furnished  or  unfurnished, 
occupied  for  habitation  ;  the  occupier  bdng 
termed  a  lodger. 

LOIAL.  L.  Fr.  Lawful.  Kelham. 
Loialment ;  lawfully.  Britt.  c.  64. 
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LOIER,  Loyer.  L.  Fr.  Fee ;  reward. 
Kelham. 

LOMBARDS.  A  name  given  to  the 
merchants  of  Italy,  numbers  of  whom, 
during  the  twelfth  and  thirteenth  centuries, 
were  established  as  merchants  and  bankers 
in  the  principal  cities  of  Europe.  1  Robert- 
son's Charles  V.  Appendix,  note  xxx.  1 
Duer  on  Ins,  33.  Introd.  Disc.  Lect.  ii. 

Ij«nga  p«MeMi«  e«t  pad*  jna.  Long  pos- 
session is  the  law  of  peace.  Branch's  Princ. 
Co,  Liu.  6. 

Ij^nffa  p«B«e0sio  paril  Jas  paMideadl^  ct 
talllt  actianeni  rrra  damlna.  Long  pos- 
session produces  the  right  of  possession, 
and  takes  away  from  the  true  owner  his 
action.      Co,  Litt,  110  b. 

LONGTEYNE,  Lointagnes,  L.  Fr. 
Remote  ;  distant.     Britt,  c.  44.  Kelham, 

fiaagnm  Icaipvs,  e(  loagv*  v»bs  qai  excc- 
dit  aicBiaria   h^mianm,  snlllcit  pra  jure. 

Long  time  and  long  use,  exceeding  the 
memory  of  men,  suffices  for  right.  Branch's 
Princ.     Co,  Litt.  116  a. 

LONGURE.  L.  Fr.  Length.  Britt. 
c.  63. 

LOQUELA.  L.  Lat.  [from  loqui,  to 
speak.]  In  old  English  practice.  A  plaint, 
plea  or  suit.  Si  loquela  fuerit  in  curia 
baronis  ;  if  the  plaint  were  in  a  court  baron. 
Bract,  fol.  363  b.  Meg.  Orig.  18  b. 

A  plaint  or  declaration ;  the  first  plead- 
ing of  a  plaintiff.     1  Reeves'  Hist.  248. 

An  imparlance.     Cowell,  -  Blount. 

Ijoqaeadam   nt    rnlgn*,  •eafiendam   at 

dacti.  We  must  speak  as  the  common 
people,  we  must  think  as  the  learned.  7  Co. 
11  b,  Calvin's  case.  In  construction  of 
law,  words  may  be  taken  in  their  ordinary 
sense;  but  when  technically  used,  as  in 
pleading,  they  are  to  be  taken  technically.* 
See  4  Co,  46  b.  3  Keh.  20.  Het.  101. 

LORD.  [Sax.  hlaford  ;  Lat.  dominus  ; 
Pr.  seigniour ;  Gr.  xvgiog.'j  In  English 
law.  A  title  of  honor  or  nobility  belongmg 
properly  to  the  degree  of  baron,  but  applied 
also  to  the  whole  peerage,  as  in  the  ex* 
pression,  "  the  House  of  Lords."  1  BL 
Com.  396—400. 

A  title  of  office,  as  Lord  Mayor,  Lord 
Commissioner,  &c. 

In  feudal  law.  A  feudal  superior  or 
proprietor ;  one  of  whom  a  fee  or  estate  is 
held.     See  Fee,  Tenure. 


LORDSHIP.  \L&i.  dominium.]  In  old 
English  law.  A  seigniory  ;  the  domain  or 
estate  of  a  lord. 

A  title  of  honor  applied  to  a  noblemati, 
not  a  duke  ;  to  judges,  and  some  other  per- 
sons m  authority  and  office.   Wharton's  Lex. 

LOST  OR  NOT  LOST.  In  commercial 
law.  A  clause  introduced  into  marine 
policies  of  insurance,  (and  said  to  be  pe- 
culiar to  the  English  policies,)  to  show  that 
the  contract  is  intended  to  embrace  losses 
which  may  have  happened  before  the  policy 
is  subscribed.  1  Phillips  on  Ins,  438.  8 
Kent's  Com,  268,  269. 

LOT.  [Sax.  hlot.]  In  old  English  law. 
A  contribution ;  a  portion  or  share  of  a 
tribute,  or  any  payment  which  one  is  bound 
to  make  with  others,  {pars  tributi  sive  so- 
lutionis alicujus,  quam  inter  alios  quis  ten- 
etur  prcestare.)  Spelman.  Frequently  used 
with  the  word  Scot.  "  Ave  hlot  and  an 
scote."    Id.     Hence  Scot  and  lot,  (q.  v.) 

LOU.     L.  Fr.     Where.     L.Fr.Dict. 

LOUR,  Leour,  Lev,  Lirr,  Loar,  Lor, 
Lur,  Lure,  Lurr.    L.  Fr.    Their.  Kelham, 

LOWER.  L.  Fr.  A  fee  or  reward ;  a 
bribe.     Britt,  fol.  3  b.     Id.  c.  21,  24. 

LUCID  INTERVAL.  An  interval  of 
reafion  enjoyed  by  an  insane  person,  or  luna* 
tic.  The  expression  is  a  very  literal  trans- 
lation of  the  lucidum  intervallum  of  Brac- 
ton  and  the  Register.  Bract,  fol.  12,  43. 
Reg,  Orig.  267  a. 

LUCRATIVE  SUCCESSION.  In 
Scotch  law.  A  kind  of  passive  title  by 
which  a  person  accepting  from  another,  with- 
out any  onerous  cause,  [or  without  paying 
value,]  a  disposition  of  any  part  of  his  heri- 
tage, to  which  the  receiver  would  have 
succeeded  as  heir,  is  liable  to  all  the 
mntor's  debts  contracted  before  the  said 
disposition.     1  Forbes'  Inst,,  part  3,  p.  102. 

LUCRATUS.  Lat.  In  Scotch  law. 
A  gainer.  Karnes*  Equity,  b.  1,  part  1, 
sec.  2,  art.  1. 

LUCRI  CAUSA.  Lat.  For  the  sake 
of  gain.  An  expression  quoted  by  Black- 
stone  as  used  in  the  civil  law  definition  of 
theft,  to  express  the  motive  of  the  act 
4  Bl.  Com,  232.  The  words  of  the  Insti- 
tutes in  the  passage  referred  to  are  lucri 
faciendi  gratid,  (for  the  sake  of  maldnff 
gain.)    Inst,  4.  1.  1.    The  expression  itseff 
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has  since  been  held  inapplicable  in  the 
common  law.  Buss,  <&  R,  C,  C,  292.  See 
2  Russell  on  Crimes,  3.  LewW  U.  S.  Crim. 
Law,  450. 

LUCRUM  CESSANS.  Lat.  In  Scotch 
law.  A  ceasing  gain,  as  distinguished  from 
damnum  datum,  an  actual  loss.  Karnes* 
Equity,  b.  1,  part  1,  ch.  1,  sect.  2. 

LUCTUOSA  H^REDITAS.  Lat.  A 
sad  inheritance.     See  Hcereditas  luctuosa, 

LUMEN.  Lat.  In  the  civil  law.  Light; 
a  light  or  window. 

LUMINA.  Lat.  [plur.  of  lumen,  q.  v.] 
In  the  civil  law.  Lights ;  windows  ;  open- 
ings to  obtain  light  for  one's  building.  jDig, 
8.  2.  16.  1  Mackeld.Civ.  Law,  340,  §  311. 

LUNACY.  [L.  Lat.  morbus  lunaticus* 
See  Lunaticli  Insanity  or  madness.  Pro- 
perly, that  kmd  of  insanity  which  is  broken 
by  intervals  of  reason.     See  Lunatic, 

Mr.  Stock,  in  his  Treatise  on  the  Law  of 
Non  Compotes  Mentis,  adopts  lunacy  as  the 
general  term  to  denote  all  the  varieties  of 
mental  disorder,  not  fatuous.     Introd.  p.  8. 

LUNATIC.  [L.  Lat.  lunaticus,  from 
luna,  the  moon.]  An  insane  person ;  one 
who  has  lost  the  use  of  his  reason.  Pro- 
perly, one  who  has  lucid  intervals,  (qui 
gavdet  lucidis  interuallis  ;)  sometimes  en- 
joying his  senses  and  sometimes  not,  and 
that  frequently  depending,  as  some  have 
imagined,  upon  the  change  of  the  moon* 
4  Co.  124  b,  Beverley* s  case.  1  BL  Com. 
304.  3  St^k,  Com.  630.  In  New  York, 
this  term  is  declared  by  statute  to  extend 
to  every  person  of  unsound  mind,  other 
than  idiots.  2  Eev.  Stat.  [143,  §  29  ;]  77, 
§  28.  This  accords  with  the  arrangement 
of  Mr.  Stock.     See  Lunacy. 

The  influence  of  the  moon  in  bringing  on 
the  paroxysms  of  lunacy  is  now  generally 
exploded  m  science  ;  and  yet  it  is  singular 
that,  in  most  languages,  the  word  corres- 
ponding with  lunatic  is  similarly  derived ;  as 
Gr.  ijeXijyiaxog,  from  aeXrjvfj ;  Lat.  lunaticus, 
from  luna;  Germ,  m^rndsuchtig,  Eng. 
moonsick.  Stock  on  Non  Comp.  Ment. 
Introd.  8,  9,  note. 

LUNDRESS.  In  old  English  law.  A 
silver  penny,  so  called  because  it  was  to  be 
coined  only  at  London,  (a  Londres,)  and  not 
at  the  country  mints.  Lowndes*  Essay  on 
Cains,  17.  CowelL 

LUPULICETUM.    L.Lat.    In  old  Eng- 


lish law.    A  hop  ground,  of  place  where 
hops  grow.     Co.  Lttt.  4  b. 

LUS,  Luz.     L.  Fr.    Places.     Kelham. 

LUSHBOROW,  Luskburgk.  In  old 
English  law.  A  base  sort  of  money,  coined 
beyond  sea  in  the  likeness  of  English  coin, 
and  introduced  into  England  in  the  reign  of 
Edward  III.  Prohibited  by  statute  26 
Edw.  III.  St.  4.     Spelman.  CowelL 

LUTOSA.  Lat.  [from  lutum,  mud.]  In 
old  pleading.  Miry  ;  muddy  ;  impassable 
as  a  road.  Cro.  Car,  866. 

LUY.  L.  Fr.  Him  ;  her;  it.  L.  Fr,  Diet. 

LYEF-YELD.  Sax.  In  old  records. 
Lief  silver  or  money ;  a  small  fine  paid  by 
the  customary  tenant  to  the  lord,  for  leave 
to  plow  or  sow,  &c.     Somner*8  Ckivelk,  27. 

LYER,  Lier.  L.  Fr.  To  read.  L, 
Fr.  Diet. 

To  tie  or  bind.    Kelham, 


M. 

M.  The  letter  with  which  persons  con- 
victed of  manslaughter,  and  admitted  to  the 
benefit  of  clergy,  were  marked  or  branded 
on  the  brawn  of  the  left  thumb.  Stat. 
4  ffen.  VII.  c.  13.  Cowell.  See  Burning 
in  ike  hand, 

MACEGRIEFS,  Macegrefs.  L.  Fr. 
[from  mMce,  flesh,  and  griff er,  to  snatch.] 
In  old  English  law.  Those  who  willingly 
bought  and  sold  stolen  flesh,  knowing  it  to 
be  stolen.  Britt.  c.  29,  30.  Spelman. 
Blount. 

MACHECARIUS,  Macarivs.  L.  Lat. 
In  old  English  law.  A  fleshmonger ;  a 
butcher.     Spelman.     Cowell. 

MACHOLUM.  L.  Lat.  In  old  Euro- 
pean law.  A  bam  or  granary  open  at  the 
top,  [sine  tecto.)     Spelman. 

A  rick  or  stack  of  com,  (grain.)     Id. 

MACINARE.  L.  Lat.  In  old  Euro- 
pean law.     To  grind.     Spelman. 


MACULARE.    L.  Lat. 
law.    To  wound.    L. 
1.     Spelman. 


In  old  Euro- 
Alam.  tit.  61, 


MADLE.    L.  Fr.    Male.    Britt,  c.  119. 
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MJEREMIUM.  L.  Fr.  [from  L.  Fr. 
marisme,  timber.]  In  old  English  law. 
Timber,  or  wood  for  the  construction  of 
houses  or  ships.    Blount.     Bract,  fol.  122. 

M^GBOTE.  Sax.  [from  map,  a  kms- 
man,  and  bote,  a  compensation.]  In  Saxon 
law.  A  recompense  or  satisfaction  for  the 
slaying  or  murder  of  a  kinsman,  {compen- 
satio  pro  cognato  interfecto.)     Spelman. 

MAGISTER.  Lat.  [from  mayw,  more, 
denoting  superiority.]  A  master ;  a  ruler ; 
a  chief  or  superior.  One  who  is  elevated 
above  others  by  office,  position,  or  attain- 
ments.* One  whose  authority  and  example 
we  follow ;  one  upon  whom  the  chief  care 
of  any  matter  devolves.     Calv.  Lex, 

KiacMier  rernnt  ■•■!••  Use  is  the  mas- 
ter of  things.  Co,  Litt,  229  b.  Usage  is 
a  principal  guide  in  practice. 

A  title  of  office  in  the  Roman  empire. 
Magister  equitum ;  master  of  the  horse. 
Calv,  Lex.  Mapister  libellorum ;  master 
of  requests.     Jd. 

MAGISTER.  Lat.  One  who  has  at- 
tained a  degree  of  eminence  in  any  science, 
or  in  literature.  Spelman.  Hence  the 
degree  of  master,  (as  master  of  arts)  which 
anciently  was  equivalent  to  doctor.    Id. 

MAGISTER  NAVIS.  Lat.  In  the 
civil  law.  The  master  of  a  ship  or  vessel. 
Jnst.  4.  7.  2.  He  to  whom  the  care  of  the 
whole  vessel  is  committed,  {cui  totius  navis 
cura  mandata  est.)  Dig.  14.  1.  1.  1,  6. 
Story  on  Agency,  §  36. 

MAGISTER  SOCIETATIS.  Lat.  In 
the  civil  law.  Master  of  a  partnership; 
manager,  director  or  general  agent  of  a 
partnership.  A  person  specially  appointed 
by  the  members  of  a  partnership  to  ad- 
minister its  affairs.    Story  on  Partn.  §  95. 

MAGISTRALIA  BREVIA.  L.  Lat. 
In  old  English  practice.  Magisterial  writs  ; 
writs  adapted  to  special  cases,  and  so  called 
from  being  framed  by  the  masters  or  prin- 
cipal clerks  of  the  chancery.  Bract,  fol. 
418  b.     CrahVs  Hut.  647,  648. 

MAGISTRATE.  [iromljsX.magistratus, 
q.  v.]  A  person  clothed  with  power  as  a 
public  civil  officer.  Story,  J.,  2  Sumner's 
i?.  401,  404. — A  public  civil  officer,  invest- 
ed with  the  executive  government  or  some 
branch  of  it.  Webster.  An  alderman  is  in 
the  strictest  sense,  a  magistrate.  2  Sumner's 
a.  401.  An  American  consul  at  a  foreign 
port  is  a  magistrate.     13  Pick.  B.  523. 


MAGISTRATUS.  Lat.  [from  mooter, 
a  master.]  In  the  civil  law.  A  magistrate. 
Calv.  Lex.  A  judicial  officer  who  had  the 
power  of  hearing  and  determining  causes, 
but  whose  office  properly  was  to  inquire 
into  matters  of  law,  as  distinguished  from 
fact.     Hallifax  Anal.  b.  3,  c.  8. 

Magistracy  ;  the  office  or  place  of  a 
magistrate.     Id. 

MAGNA  ASSISA.  L.  Lat.  In  old 
English  law.  The  grand  assise.  Glanv. 
lib.  2,  c.  11,  12.     See  Grand  assise. 

MAGNA  AVERIA.  L.  Lat.  In  old 
pleading.  Great  beasts,  as  horses,  oxen, 
&c.      Cro.  Jac.  580. 

MAGNA  CHARTA.  L.  Lat.  [L.  Fr. 
la  Graunde  Ckartre.]  The  celehrated 
charter  of  English  liberties,  called  by 
Spelman  Augustissimum  Anglicarum  liber- 
tatum  diploma  et  sacra  anchora,  granted 
by  King  John,  June  15,  1215,  at  Running- 
mede  or  Runemede,  and  confirmed  with 
some  alterations  by  Henry  III.  in  the  9th 
year  of  his  reign.  This  charter  of  Henry 
III.  is  the  Great  Charter  which  is  always 
referred  to  as  the  basis  of  the  English  con- 
stitution; the  charter  of  John  being  only 
remembered  as  a  monument  of  antiquity. 
1  Reeves*  Hist.  Eng.  Law,  209,  231. 
CrabVs  Hist.  133.  The  charter  of  Henry 
is  the  oldest  printed  statute  now  extant  in 
England.  1  BL  Com.  85.  The  original 
charter  of  John  is  still  presented  in  the 
British  museum. 

Spelman,  who  has  ^ven  a  sketch  of  its 
history  in  his  Glossary,  observes  that  it 
was  called  Magna  (Great)  from  its  supe- 
riority in  size  to  the  CJmrta  de  Foresta, 
which  was  granted  about  the  same  time. 
Other  reasons  for  the  name  have  however 
been  given.  Cowell.  Lord  Coke  has 
written  an  elaborate  commentary  upon  it  in 
his  Institutes.  2  Inst.  According  to  the 
same  author,  it  has  been  confirmea  above 
thirty  times.     Co.  Litt.  81.     5  Co.  64. 

Magna  fait  Magns  quondam  reverentia  Charts. 
Great  was  the  reverence  formerly  paid  to 
the  Great  Charter.     2  Inst,  prooem- 

MAGNA  PRECARIA.  L.  Lat.  In 
old  English  law.  A  great  or  general  reap- 
day.     Cowell.     Blount.     See  Precaria. 

MAGNUM  CAPE.  L.  Lat.  In  old 
practice.  Great  or  grand  cape.  1  Reeves^ 
Hist.  418.     See  Grand  cape. 

MAGNUM  CENTUM.  L.  Lat.  In 
old  records.    The  great  hundred ;  sixscore. 
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or  one  hundred  and  twenty.      Cart.  20 
Hen.  III.  m.  1.     CowelL 

MAGNUM  CONCILIUM.  L.  Lat.  In 
old  English  law.  The  great  council ;  the 
general  council  of  the  realm;  afterwards 
called  parliament.  1  BL  Com.  148.  1 
Reeves'  Hist,  62.     Spelman. 

The  king's  great  council  of  barons  and 
prelates.     Spelman.     Crabb*s  Hist.  228. 

MAGRE,  Maugre.  L,  Fr.  Against  the 
will ;  in  spite  of;  notwithstanding.  Kelham. 
A  contraction  of  malgree,  (q.  v.)  Used  by 
Littleton  in  its  modem  form,  manure.  Litt. 
sect.  672. 

MAHEME,  Mahem.  L.  Fr.  Maihem. 
Britt.  c.  25. 

MAHEMIARE.  L.  Lat.  In  old  En- 
glish law.  To  maim.  Bract,  fol.  144  b, 
145. 

MAHEMIUM.  L.  Lat.  In  old  Eng- 
lish law.  Maihem.  Mahemium  dicipoterit, 
ubi  aliquis  in  aliqua  parte  sui  corporis 
effectus  sit  inutilis  ad  pugnandum  ;  it  may 
be  called  maihem,  when  any  person  is  in 
any  part  of  his  body  disabled  [made  use- 
less] to  fight.  Bract,  fol.  146.  Spel- 
man. 

MAHLBRIEF.  Germ.  In  maritime 
law.  A  contract  for  the  building  of  a 
vessel,  specifying  the  denomination  and 
size  of  the  vessel,  the  time  when  she  is  to 
be  completed,  and  the  time  and  manner  of 
payment.  JaucohserCs  Sea  Laws,  '2 — 8. 
There  is  no  corresponding  term  for  this 
contract  in  English. 

MAIDEN.  In  Scotch  law.  An  instru- 
ment formerly  used  in  beheading  criminals. 
It  resembled  the  French  guillotine,  of  which 
it  is  said  to  have  been  the  prototype. 
Wharton's  Lex, 

MAIDEN  ASSISE.  In  Enghsh  prac- 
tice. ^  An  assize  at  which  no  capital  con- 
viction takes  place.  In  such  a  case,  the 
sheriff  of  the  county  presents  the  judges 
with  white  gloves.      Wharton  s  Lex, 

MAIDEN  RENTS.  In  English  law. 
A  fine  paid  by  the  tenants  of  some  manors 
on  their  marri^e,  and  said  to  have  been 
given  to  the  lord  for  his  omitting  the  cus- 
tom of  the  marcheta,  (q.  v.)  CowelL 
Blount. 

A  fine  paid  for  license  to  marry  a  daugh- 


MAIHEM,  Mat/hem,  Mahem,  Maim. 
[L.  Fr.  mahem,  maheme ;  L.  Lat.  make- 
mium,  maihemium.l  In  criminal  law.  The 
violently  depriving  another  of  the  use  of  a 
member  proper  for  his  defence  in  fight. 
3  Bl.  Com.  121.  The  violently  depriving 
another  of  the  use  of  such  of  his  members 
as  may  render  him  the  less  able  in  fighting, 
either  to  defend  himself  or  to  annoy  his 
adversary.  4  Id.  206.  Such  as  the  cut- 
ting off,  or  disabling  or  weakening  a  man's 
hand  or  finger,  or  striking  out  his  eye  or 
foretooth.  Id.  ibid.  But  breaking  a  molar 
tooth,  or  cutting  off  an  ear  or  nose,  is  no 
maihem  at  common  law,  because  they  do 
not  weaken,  but  only  disfigure  him.  Id. 
206.  These  rules  are  taken,  with  very 
little  change,  from  Bracton.  Bract,  fol.  145. 
See  Britt.  c.  25.  Wharton's  Am.  Crim, 
Law,  298. 

MAIHEMIUM.  L.  Lat.  In  old  cri- 
minal law.  Maihem.  Maihemium  est  mem- 
bri  mutilatio  ;  et  dici  poierit  vbi  aliquis  in 
aliqud  parte  sui  corporis  effectus  sit  inutilis 
ad  pugnandum,  Maihem  is  the  mutilation 
of  a  member ;  and  it  may  be  called  maihem 
when  any  person  is  in  any  part  of  his  body 
disabled  from  fighting.  Co.  Litt.  126. 
This  is  a  quotation  from  Bracton,  who  writes 
the  word  mahemium,  (q.  v.) 

Maihemium  est  inter  crimina  majora 
minimum,  et  inter  minora  maximum.  Mai- 
hem is  the  least  among  the  greater  crimes, 
and  the  greatest  among  the  lesser.  Co. 
Litt.  127. 

Maihemiimi  est  homicidium  inchoatum. 
Maihem  is  inchoate  homicide.    8  Inst,  118. 

MAILE,  Maille,  Maylle,  Mail.  L.  Fr. 
A  half  penny.  lAtt.  sect.  235,  565.  Britt, 
c.  4,  30. 

MAILE.  In  old  Enghsh  law.  A  tri- 
bute, a  rent.     Spelman,     See  Blackmail. 

The  word  maills,  meals  or  mealis  in 
Scotch  law  has  the  same  sense.  See  Bur- 
row mealis. 

MAIN.  Fr.  [from  Lat.  manus.]  A 
hand.  More  commonly  written  meyn,  (q.  v.) 

MAIN-A-MAIN.  L.Fr.  Immediately. 
Kelham. 

MAINABLE.  L.Fr.  Amenable;  dis- 
trainable.     Kelham, 

MAINBOUR,  Manburnie.  Fr.  &  Sax. 
[from  Fr.  main,  hand,  and  Sax.  borh,  pledge.] 
in  old  French  law.  Pledge ;  a  pledge  or 
surety.    Answering  to  the  Sax.  handborow. 
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V.)    and   English   mainprUe,    (q.   v.) 
Ipelman. 


MAINOUR,  Manaur,  Meinour,  Mey- 
nour.  L.  Fr.  [from  manier,  to  handle.] 
In  old  English  law.  A  thing  that  a  thief 
takes  away  or  steals.  Coweu,  A  thing  in 
hand*  A  thief  was  smd  to  be  taken  with 
the  mainour,  when  he  was  taken  with  the 
thing  stolen  about  him,  or,  as  it  were,  in 
his  hand,  Cowell,  PL  Cor,  179,  149, 
186,  194.  Stat.  Westm.  1,  c.  15.  2  Inst. 
188.  4  Bl.  Com.  307.  Z  Id.  11,  The 
word  seems  to  have  corresponded  with  the 
Sax.  handhahend,  (q.  v.)  In  modem  law 
it  has  sometimes  been  written  as  an  Eng- 
lish word  manner,  and  the  expression 
*' taken  in  the  manner**  occurs  in  the 
books.     Crabb*8  Hist,  154. 

MAINOVRE.  L.  Fr.  [from  main,  hand, 
and  oeuvre,  work.]  The  labor  of  the  hand ; 
manual  labor.     Cowell, 

MAINPERNABLE.  In  old  English 
law.     That  may  be  let  to  bail.     Coweu, 

MAINPERNOR,  Maynpemour,  Mein- 
pemour,  L.  Fr.  and  Eng.  [from  m^in, 
hand,  and  pernor,  taker ;  L.  Lat.  manucap- 
ter."]  In  old  practice.  A  surety  for  a 
prisoner's  appearance  ;  a  kind  of  bail  taken 
under  the  writ  of  mainprise.  So  called 
from  the  prisoner's  being  dehvered  into  his 
hand.  Mainpernors,  according  to  Black- 
stone,  differ  from  hail,  in  that  a  man's  bail 
may  imprison  or  surrender  him  up  before 
the  stipulated  day  of  appearance ;  main- 
pernors can  do  neither,  but  are  barely  sure- 
ties for  his  appearance  at  the  day.  Bail 
are  only  sureties  that  the  party  be  answer- 
able for  the  special  matter  for  which  they 
stipulate ;  mainpernors  are  bound  to  pro- 
duce him  to  answer  all  charges  whatsoever. 
8  Bl,  Com.  128.  Other  distinctions  are 
made  in  the  old  books.    See  Cowell, 

MAINPRISE,  Meynprise,  Maynpryse, 
Meynpris.  L.  Fr.  and  Eng.  ]from  main, 
hand,  and  prise,  a  taking ;  L.  Lat.  manu- 
captio.l  In  old  practice.  The  taking  or 
receiving  a  man  into  friendly  custody,  that 
otherwise  is  or  might  be  committed  to 
prison,  upon  security  given  for  his  forth- 
coming at  a  day  assigned.  Cowell,  The 
old  writ  of  mainprise,  was  a  writ  directed 
to  the  sheriff,  (either  generally,  when  any 
man  was  imprisoned  for  a  b^lable  offence, 
and  bail  had  been  refused;  or  specially, 
when  the  offence  or  cause  of  commitment 
was  not  properly  bailable  below,)  com- 
manding   him   to   take    sureties  for   the 


!)risoner's  appearance,  called  mainpernors, 
q.  V.)  and  to  set  him  at  large.  3  Bl,  Com. 
128. 

MAINSWORN.  In  old  English  law. 
Perjured  or  forsworn,  with  one's  hand 
(Fr.  main,)  upon  the  book.  Ifob,  125. 
Said  to  be  pecidiar  to  the  North  of  England. 
Id.  ibid, 

MAINTAINOR.  In  criminal  law.  One 
that  maintains  or  seconds  a  cause  depend- 
ing in  suit  between  others,  either  by  dis- 
bursing money,  or  making  friends  for  either 
party  toward  his  help.  JStat.  19  Hen.  VII. 
c.  14.  Blount.  One  who  is  guilty  of  main- 
tenance, (q.  V.) 

MAINTENANCE.      L.  Fr.  and  Eng. 

(from  Fr.  main,  hand,  and  tener,  to  hold  ; 
J.  Lat.  manutentio,  manuienentia.]  In 
criminal  law.  An  officious  intermeddling 
in  a  suit  that  no  way  belongs  to  one,  by 
maintaining  or  assisting  either  party  witn 
money,  or  otherwise,  to  prosecute  or  defend 
it.  4  Bl.  Com.  134.  Termes  de  la  ley. 
4  ITenfs  Com.  447,  note.  Literally,  a  taking 
in  hand;  a  bearing  up,  or  upholding  of 
quarrels  and  sides,  to  the  disturbance  or 
hindrance  of  common  right.  Co.  Lift.  368  b. 
Champerty  is  a  species  of  mamtenance,  and 
the  terms  are  frequently  used  together. 
See  Champerty. 

MAINTENANT.  L.  Fr.  Presently. 
Litt.  sect.  127.     Kelham. 

MAIRE,  Jl/acr«.  L.  Fr.  Mother.  Old 
forms  of  mere. 

MAJESTAS.  Lat.  In  the  Roman  law. 
Majesty;  the  sovereign  authority  of  the 
state.    Hallifax  Anal.  b.  3,  c.  12,  num.  18. 

An  offence  against  sovereignty ;  more 
commonly  termed  crimen  majestatis,  or 
crimen  Icesce  majestatis.  *An  offence  com- 
mitted against  the  Roman  people,  or  against 
its  safety.     Diy.  48.  4.  1. 

MAJESTIE.  L.  Fr.  Majesty,  or  high 
treason.  A  term  used  in  the  Mirror,  taken 
probably  from  the  majestas  of  the  Roman 
law.  CrabVs  Hist.  Eng.  Law,  302.  2  Reeves* 
Hist,  349. 

MAJOR.     Lat.     Greater;  the  greater. 

lXIoJ0r  nnntenis  in    so  continet  minorem. 

The  greater  number  contains  in  itself  the 
less.     Bract,  fol.  16. 

ra^jori  •nmittM  mlaer  inest.       In    the 

greater  sum  the  less  is  mcluded.     2  Kent*s 
Com,  618,  Story  on  Agency,  §  172. 
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MAJOB.  L.  Lat.  [Qmn.  :0te|e|.]  la 
old  English  law.    A  mayor.    Spdman, 

Major  et  commumtat :  mayor  and  com- 
mooalty.     8  Co.  121  b. 

MAJOR  ANNUS.  Iiat,  The  greater 
year ;  the  bissextile  year,  consisting  of  866 
days.     Bract,  fol.  359  b. 

HAJORES.  Lat.  In  old  EngliOi  law. 
Greater  persons;  persons  of  higher  con- 
dition or  estate.  Stat.  Marlbr.  pr.  Jd.  c.  1. 

MAJORA  REGALIA.  Lat.  In  feudal 
law.  The  greater  or  higher  prerogatiyes 
of  the  crown.  1  Bl.  Com.  241. 

MAJUS.  Lat.  Greater.  Majus  est 
delictum  seipeum  occidere  quam  alium  ;  it 
is  a  greater  crime  to  kill  one's  self  than  to 
kill  another.     3  Inst.  64. 

The  more  worthy  draws  to  itself  the  less 
worthy.  Co.  lAtt.  43,  355  b.  Bract,  fol. 
175.  Noy's  Max.  6,  max.  18. 

llMUie  jBuy  Oft  cejKCisct  ia  •«  wtAnyam,  Every 
CTeater  contains  in  itself  the  less.  Wingate's 
Max.  206,  max.  59.  Story  on  Agency,  §  1 7  2. 

MAJUS  JUS.  L.Lat.  In  old  practice. 
Greater  right,  or  more  right.  A  plea  in 
the  old  real  actions.  1  J&evee'  Hiet.  476. 
Majue  jus  metum  ;  more  mere  right.  Bract. 
fol.  31. 

To  MAKE.  [Lat.  facere  ;  Fr.  faire.l 
To  do  or  perform  ;  to  do  in  form  of  law. 
To  make  oath  is  to  swear  in  a  prescribed 
form  of  law.  To  make  default  is  to  fail  to 
appear  or  answer.  So  in  the  old  phrases 
to  make  the  duel,  to  make  a  fine,  to  make 
law,  &c. 

To  MAKE  FAITH.  In  old  Scotch  law. 
To  make  oath;  to  swear  with  the  right 
hand  uplifted,  that  one  will  declare  the 
truth.     1  Forbes'  Inst,  part  4,  p.  235. 

To  MAKE  LAW.  [L.  Lat.  facere  legem; 
L.  Fr. /aire,  or  parfaire  ley.]  In  old  Eng- 
lish practice.  To  deny  under  oath  the 
statement  or  charge  of  a  complaining  party ; 
such  oath  being  supported  by  the  oaths  of 
a  certain  number  of  persons  called  compur- 
gators. Blackstone  supposes  the  meaning 
of  this  phrase  to  be,  ''to  take  the  benefit 
which  the  law  has  allowed."  3  Bl.  Com. 
341.  But  law,  in  this  connection,  seems  to 
have  its  ancient  technical  meaning  of  oath. 
See  Law,  Lex. 

JIAKING  LAW.    In  old  practice.  The 
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formality  of  denying  a  plaintiff's  cbaige 
under  oath,  in  open  court,  with  compur^ 
tors.  One  of  the  ancient  methods  of  tnal, 
frequently,  though  inaccurately,  termed 
waging  tow,  or  wager  of  law.  3  Bl.  Com, 
341.    See  Wager  of  law, 

MAKER.  In  mercantile  law.  The  per- 
son who  makes  a  promissory  note.  Story 
on  Notes,  §  3, 

MAL  GREE.  L.  Fr.  Agamst  the  will ; 
without  the  consent.  Bon  gree  ou  mal  gree 
le  tenant ;  with  the  consent  or  without  th^ 
consent  c^  the  tenant.  Britt.  c.  41.  Hence 
the  single  word  malgre,  and  more  modem 
maugre,  (qq.  v.) 

MALA.  Lat.  [fem.  sing,  of  malus,  bad.] 
Bad.     See  Malus. 

MALA  FIDES.  Lat.  Bad  faith.  The 
opposite  of  bona  fides,  (q.  v.)  Maid  fide  ; 
in  bad  faith.  MalcB  fidei  possessor ;  a 
possessor  in  bad  faith*  I  Mackeld.  Civ. 
Law,  310,  311,  §  289. 

MALA  GRAMMATICA.  L.  Lat.  Bad 
grammar. 

JHala  grttHwiiStica  h#b  Tiiiat  cfcartaiiM 

Bad  grammar  does  not  vitiate  a  deed. 
Wmgate*s  Max.  18,  max.  13.  9  Co.  48  a. 
2  Bl.  Com.  379.  Neither  false  English 
nor  bad  Latin  will  destroy  a  deed,  when  the 
meaning  of  the  party  is  apparent.  Jd.  ibid. 
The  grammatical  construction  is  not  always, 
in  Judgment  of  law,  to  be  followed.  Broom's 
Max.  299. 

MALA  PRAXIS.  L.Lat.  Mal-practice ; 
unskilful  management  or  treatment.  Par- 
ticularly applied  to  the  neglect  or  unskilful 
management  of  a  physician,  surgeon,  or 
apothecary.  3  Bl.  Com.  122.  This  is  a 
great  misdemeanor  and  offence  at  common 
law.     Id.  ibid.  1  Ld.  Baym.  214. 

MALA.  Lat.  [pi.  of  m^lum,  bad.]  Bad 
or  evil  things ;  offences;  wrongs.  Seezn/^ra. 

MALA  IK  SE.  L.  Lat.  Wrongs  m 
themselves ;  acts  morally  wrong ;  offences 
agtunst  conscience.  1  Bl.  Com.  57,  58. 
4  Id.  8. 

MALA  PROHIBITA.  L.  Lat.  Pro- 
hibited wrongs  or  offences ;  acts  which  are 
made  offences  by  positive  laws,  and  joro- 
At6ire(^assuch.  1  Bl.  Com.  57,  58.  4:  Id.  8. 

MALE.  Lat.  [from  malus,  bad.]  Badly ; 
unfavorably.    See  Male  creditus. 
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MALE.  L.  Fr.  [from  Lat.  malus,  bad.] 
Bad ;  ill.     See  Male/easance,  Maletolt. 

MALE  CREDITUS.  L.  Lat.  In  old 
English  law.  Unfavorably  thought  of ;  in 
baa  repute  or  credit.  Bract,  fol.  116,  154. 

IHaledlcta  est  •zposlll*  qH»  c«rrBHipit 

tezinai.  That  is  a  cursed  interpretation 
which  corrupts  the  text.  4  Co.  36  a, 
BozourCs  case,    BroorrCn  Max,  268. 

MALEFACTOR.  IaI.  Uxom  malefacere, 
to  do  wrong.]  In  old  English  law.  A 
wrong-doer ;  a  criminal ;  a  convicted  crimi- 
nal.    Bract,  fol.  104  b. 

MALEFEASANCE,  Malfeasance,  Mai- 
fesance,  Malfeazaruce,  Malfaisance.  L.  Fr. 
and  Eng.  [from  male,  ill,  and  faisaru^e,  a 
doing  ;  Lat.  malejicium.']  A  doing  of  evil ; 
iU  conduct ;  the  doing  of  what  one  ought 
not  to  do.     Cro.  Jac.  266.  1  Tidd's  Pr.  4. 

MALE  FAME.  L.  Fr.  Bad  character. 
Stat,  Westm.  1,  c.  12. 

MALEFICIUM.  Lat.  [from  malefacere, 
to  do  wrong.]  In  the  civil  law.  Wrong- 
doing; wronff;  tort;  the  commission  of  an 
offence;  malfeasance.  Inst.  4.1. ^r.  Bract, 
fol.  99,  101,  103. 
naleilcia  prop««itis  dUstingnnntar.     Evil 

deeds  are  distinguished  from  evil  purposes. 
Jenk.  Cent,  290,  case  9.  This  is  the  trans- 
lation given  in  Branch's  Principia ;  but  as  used 
by  Jenkins,  the  proper  translation  seems  to 
be,  "Wicked  deeds  are  distinguished  by 
their  purposes."  The  putting  of  ratsbane 
to  kill  vermin  is  not  felony,  al£ough  a  man 
should  take  it  and  die  of  it.  Jenk.  Cent,  ub, 
sup. 

MALETOLT,  Maletot,  L.  Fr.  In  old 
English  law.  An  tmdue  or  excessive  toll, 
tribute  or  imposition.  Called  in  Magna 
Charta,  (c.  30,)  malum  tolnetum,  an  oil 
toll.  Lord  Coke  translates  it  male  tent. 
Stat,  de  Tallagio  non  concedendo,  c.  3. 

MALICE.  L.  Fr.  and  Eng.  [from  Lat. 
malitia,  q.  v.]  In  criminal  law  and  general 
practicj.  Wickedness  of  purpose  ;  a  spite- 
ful or  malevolent  design  against  another ; 
a  settled  purpose  to  injure  or  destroy 
another. 

Any  formed  design  of  doing  mischief. 
1  J5ra/.P.6'.455,(Am.ed.note.)  2  Stra.76e. 
— ^Any  evil  design  in  general.  4  Bl.  Com, 
198. — A  disposition  or  inchnation  to  do  a 
bad  thing,  (un  disposition  a  /aire  un  male 
chose,)    2  Boll.  E,  461.— General  wicked- 


ness of  heart ;  inhuman  or  reckless  disre- 
gard of  the  lives  or  safety  of  others,  as 
when  one  coolly  discharges  a  gun,  or  throws 
any  dangerous  missile  among  a  multitude 
of  people,  or  strikes,  even  upon  provoca- 
tion, with  a  weapon  that  must  produce 
death.*     4  Bl.  Com,  199,  200. 

Deliberate  disregard  of  the  rights  of 
others ;  as  when  one  carries  on  the  trade  of 
melting  tallow,  to  the  annoyance  of  the 
neiffhlwring  dwellings.  Abbott,  C.  J., 
3  Bam.  d:  Cress.  684. 

Wilfulness.  4  Mason's  R.  115.  The 
doing  any  act  without  a  just  cause.  1  Chitt, 
Oen.  Pr.  46.  Otherwise  called  malice  in 
law.  Pollock,  C.  B.,  12  Mees.  d:  W.  787. 
2  Greenl.  on  Ev.  §  453.  Malice  m  its  legal 
sense  means  a  wrongful  act  done  intention- 
ally, without  just  cause  or  excuse.  Bailey, 
J.,  4  Bam.  i  Cress.  255.  Shaw,  C.  J.,  9 
Metcalfs  R.  93,  104,  105.  1  Greenl.  Ev. 
§  34,  note.  And  malice  may  not  only  be 
presumed  from  the  total  absence  of  proba- 
ble cause,  but  also  from  gross  and  culpable 
negligence  in  omitting  to  make  suitable  and 
reasonable  inquiries.  Story  J.,  8  Story*s 
R.  1,  7. 

MALICE  AFOBETHOUGHT,  other- 
wise called  MALICE  PREPENSE.  [L. 
Lat.  malitia  prascogitata!]  In  criminal  law. 
Malice  previously  and  oieliberately  enter- 
t£uned.  This  is  essential  to  constitute  the 
crime  of  murder.     4  BL  Com,  198. 

MALICIOUS  INJURY.  An  injuiy 
committed  out  of  spite  or  ill  will  against 
another;  an  injury  committed  wantonly, 
wilfully,  or  without  cause.*  1  Chitt,  Gen. 
Pr,  136. 

MALICIOUS  PROSECUTION.  In 
practice.  The  procuring  the  indictment  or 
arrest  of  a  person,  maliciously  and  without 
probable  cause.  3  Chitt.  Bl,  Com.  126. 
1  Archh.  N,  Prius,  446.  3  Story's  R,  1. 
U.  S.  Digest  dt  Supplement,  Malicious 
Prosecution. 

MALITIA.  Lat.  [from  malus,  bad.] 
An  express  evil  design.  4  Bl.  Com.  199. 
Wickedness  of  purpose ;  malice.  See  Ma- 
lice. Malitia  prcecogitata  ;  malice  afore- 
thought, evil  intended  beforehand.  4  Bl. 
Com.  198,  200. 

Rlalitia  Bappict  ntatCM.  Malice  sup- 
plies [or  makes  up  for]  age ;  wickedness  of 
design  supplies  the  want  of  age.  Dyer, 
104  b.  An  infant  between  the  ages  of 
seven  and  fourteen  may  be  guilty  of  felony 
and  punished  capitally,  if  shown  to  be 
possessed  of  a  mischievous  discretion,  or  to 
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be  doH  eapax.      1  Bl.   Com,  464,  465. 
4  Id.  22,  23,  212.     Broom's  Max.  149. 
Haliilis  h«mlBiiai  est  obTinndnm.   The 

wicked  or  malicious  designs  of  men  must 
be  thwarted.     4  C7o.  15  b. 

MALLARE.  L.  Lat.  [from  mallum, 
q.  v.]  In  old  European  law.  To  cite  or 
summon  to  court,  {in  mallum  vocare,) 
L.  Salic,  tit.  52,  §  2.  L.  Alaman.  tit.  36, 
§  3.  L.  Boior.  tit.  1,  c.  11,  §  2.  Spel- 
man. 

MALLOBERGIUM.  L.  Lat.  [from 
mallum,  a  court,  and .  hergium,  borough, 
city  or  people.]  In  old  European  law.  A 
meeting  of  the  people  in  public  or  general 
assemlny.     Spelman. 

MALLUM,  Mallus.  L.  Lat.  In  old 
European  law.  A  court  of  the  higher 
kind  (placitum  majus,)  in  which  the  more 
important  business  of  the  county  was  dis- 
patched by  the  count  or  earl,  (comes.) 
Spelman.  L.  Alaman.  tit.  36,  §  3.  For- 
mul.  Solen.  173. 

A  public  national  assembly.  1  Roh. 
Charles  V.  Appendix,  note  xl. 

Spelman  considers  this  word  to  be  of 
Saxon  origin,  but  the  radical  import  of  it 
to  be  doubtful.  The  Sax.  mcel  has  the 
several  meanings  of  an  assembly,  a  plea  or 
plamt,  law  or  judgment,  and  a  banquet. 

MALT  TAX.  An  excise  duty  upon 
malt  in  England.  1  Bl.  Com.  313.  2 
Steph.  Com.  581. 

MALUM.  Lat.  Evil ;  wickedness ;  an 
evil ;  an  offence  or  wrong. 

Malnai  bob  pnMaaiitiir.      Wickedness 

is  not  pi-esumed.     BraiwcKs  Frinc.     4  Co. 
72  a. 

nalnw  qH«  c«iiiiiiiinliis  ea  pcju.      The 

more  common  an  evil  is,  the  worse  it  is. 
Branch's  Pr. 

MALUM.  L.  Lat.  [Fr.  wiaZ.]  In  the 
old  law  of  essoins.  A  misfortune ;  an  in- 
firmity ;  a  sudden  indisposition,  by  which  a 
party  was  prevented  from  appearing  in 
court  when  summoned.     See  Essoin. 

Malum  lecti ;  (Fr.  mal  de  lit;)  mis- 
fortune or  sickness  of  bed ;  that  land  of 
infirmity  or  indisposition  by  which  a  party 
was  confined  to  his  bed,  Ordinary  sick- 
ness or  indisposition.  Spelman.  Bract. 
fol.  344  b.     See  De  malo  lecti,  Essoin. 

Malum  veniendi;  (Fr.  mal  de  venue,) 
misfortune  or  sickness  of  [in]  coming; 
sickness  or  accident  happening  to  a  party 
on  his  way  to  court.   Bract,  fol.  339,  et  seq. 


Called  by  Spelman,  malum  viai.  Spetman, 
voc.  Essoniare. 

MALUM  IN  SE.  Lat.  A  wrong  in 
itself;  an  act  or  case  involving  illegmity 
from  the  very  nature  of  the  transaction, 
upon  principles  of  natural,  moral  and  pub- 
lic law.     Story  on  Agency,  §  346. 

MALUM  PROHIBITUM.  Lat.  A 
wrong  prohibited ;  an  act  prohibited  as 
wrongfid;  an  act  involving  an  illegality 
resulting  from  positive  law.     Id.  ibid. 

MALUS.  Lat.  Bad;  evil;  wicked; 
unlawful. 

Klalas  nana  abolendns  est.       A   bad   Or 

invalid  custom  is  [ought]  to  be  abolished. 
Litt.  sect.  212.  Co.  Litt.  141.  1  Bl. 
Com.  76.  Broom's  Max.  418.  The  quali- 
ties of  a  good  custom  are  enumerated  by 
Blackstone,  ub.  sup.  "Every  use  is  evil 
that  is  against  reason."     Co.  Litt.  141  a. 

MALVEILLES.  L.  Fr.  Misdemean- 
ours.    Kelham.     Cowell. 

MALVEIS  PROCUROURS.      L.  Fr. 

A  term  applied  in  old  statutes  to  those 
who  used  to  pack  juries  by  nomination  or 
other  practice.  Artie,  sup.  Chart,  c.  10. 
2  Inst.  561. 

MALVERSATION,  [from  Lat.  male, 
ill,  and  versari,  to  behave.]  Evil  conduct ; 
misconduct,  corruption  or  extortion  in  office. 
Webster. 

MAN.  [Lat.  homo."]  In  feudal  law. 
A  vassal;  a  tenant  or  feudatory.  The 
Anglo-Saxon  relation  of  lord  and  man  was 
originally  purely  personal,  and  founded  on 
mutual  contract.     1  Spence's  Chancery,  37. 

MANAGIUM.  L.  Lat.  [from  L.  Fr. 
manage,  a  dwelling.]  In  old  records.  A 
mansion  house,  or  dwelling  place.  Cowell. 
Blount. 

MANBOTE.  Sax.  [from  man,  vassal, 
and  bote,  compensation.]  In  Saxon  law.  A 
pecimiary  compensation  paid  to  a  lord  for 
killing  his  man,  that  is  his  vassal  or  tenant. 
LL.  IncB,  c.  75.     Spelman. 

MANGA.  L.  Lat.  [Sax.  manes.]  A 
Saxon  coin  of  the  value  of  thirty  pence. 
Spelman,  voc.  Mancusa. 


MANCARE.     L.  Lat.     In  old  Euro- 
lean  law.     To  mutilate.    L.  Alam.  tit.  12^ 
1.     Spelman. 
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MAKCEPS.  Lat.  In  the  Roman  law. 
A  purchaser,  one  who  took  the  article  sold 
in  his  hand,  ((qui  manu  cepit ;)  a  formality 
observed  in  certain  sales.  Calv,  Lex, 
Adam*8  Eom,  Ant  55.     See  Mancipation 

A  farmer  of  the  public  taxes.     Id, 

MANCIPARE.  Lat.  [from  manus, 
hand,  and  capere,  to  take.]  In  the  Roman 
law.  To  sell,  alienate  or  make  orer  to  an- 
other ;  to  sell  with  certain  formalities.  See 
Mancipation 

To  sell  a  person ;  one  of  the  forms  ob- 
served in  the  process  of  emancipation. 
See  Emancipation, 

MAJTCIPATIO.  Lat.  Ffrom  manci- 
pare,  q.  v.]  In  the  Roman  law.  A  kind 
of  sale  in  the  presence  of  five  witnesses, 
accompanied  with  delivery  of  possession  or 
seisin ;  the  purchaser  taking  the  thmg  sold 
in  his  hand.  It  took  place  among  lUman 
citizens  only,  and  was  confined  to  certain 
property  called  res  mancipi  or  mancipia. 
Calv,  Lex.     Adam's  Rom,  Ant.  55,  58. 

The  imaginarjr  sale  of  a  son  m  the  cere- 
mony of  emancipation ;  so  called,  because 
the  natural  father  gave  over  {mancipabat, 
i.  e.  manu  tradebat)  his  son  to  the  pur- 
chaser, adding  these  words,  Mancupo  tihi 
hunc  filium  qui  mens  est,  Adam's  Rom. 
Ant.  52.  Cooper's  Justin.  Inst,  Notes, 
*442,  443. 

MANCIPI  RES.  Lat.  In  old  Roman 
law.  A  name  given  to  one  of  the  leading 
divisions  of  private  property,  the  precise 
meaning  of  which  is  not  settled.  Ulpian 
defines  or  describes  it  as  embracmg  estates 
m  Italy  (prasdia  in  Italico  solo^  which 
were  acquired  by  mancipation,  usucapion 
or  adjudication,  those  rights  of  country 
estates  called  servitudes,  slaves  and  work- 
ing animals.  Calv.  Lex.  Gibbon  explains 
it  to  mean  things  originally  taken  in  war 
{manu  capti,)  and  which  were  sold  in  the 
particular  form  called  mancipatio,  in  order 
to  assure  the  purchaser  that  they  had  been 
the  property  of  an  enemy,  and  not  of  a 
fellow  citizen.  8  Gibbon's  Rom.  Emp,  176, 
(Am.  ed.  1844.) 

MANCIPIUM.  Lat.  In  the  Roman 
law.  A  slave;  so  called,  because  taken 
from  the  enemy  by  hand,  \eo  quod  ab  hos- 
tibus  manu  capiantur.)  Inst,  1.  3.  3.  1 
Bl.  Com,  423. 

A  sale.     The  same  as  mancipatio,  (q.  v.) 

MANCUS.    L.  Lat.    In  Saxon  law.    A 


coin  of  the  value  of  thirty  p6noe>  or  Yb.  6^ 
Spslman. 

MANDAMUS.  Lat  (We  commaad.) 
In  practice.  A  writ  which  issues  out  oi  a 
superior  court,  directed  to  any  person, 
corporation,  or  inferior  court,  requiring 
them  to  do  some  particular  thing  tiiierein 
specified^  which  appertains  to  their  <^ce 
and  duty ;  and  which  the  court  issuing  it 
has  previously  determmed,  or  at  least  sup- 
poses to  be  consonant  to  right  and  justice.* 
3  Bl,  Com,  110.  It  is  a  hi^h  prerogative 
writ)  and  of  a  moat  extensively  remedial 
nature.  Id.  ibid.  Cowen,  J.,  4  HUVs 
(N.  Y.)  jB.  581.  It  is  used  piincipally  for 
public  purposes,  and  to  enforce  the  per- 
lormance  of  public  rights  or  duties ;  as  to 
compel  inferior  courts  to  do  some  act  be- 
longing to  their  duty  in  order  to  prevent  a 
delay  or  denial  of  justice ;  to  compel  the 
admission  or  restoration  of  the  applicant  to 
any  office  or  franchise  of  a  public  nature,  &c. 
It  lies  however  to  enforce  some  private 
rights  when  withheld  by  public  officers,  as 
to  compel  a  clerk  to  record  a  deed,  to 
compel  a  corporation  to  exhibit  their  books 
to  a  corporator,  and  the  like.  3  BL  Com. 
110,  264.  3  Stq^K  Com.  681.  See  the 
cases  in  which  it  lies  enumerated  in  1  Chitt. 
Gen.  Pr.  789—806.  17.  S,  Digest  dt 
Supplement,  Mandamus.  In  general,  it 
can  be  properly  employed  only  where  a 
party  has  a  legal  right,  and  there  is  no 
other  adequate  legal  remedy ;  and  it  does 
not  lie  when  a  party  has  a  remedy  by 
action.  2  Cowen' s  R.  444.  18  Wendelfs 
R.  575.  21  Id,  20.  2  Bill's  (N.  Y.)  R. 
45.     5  Id.  616.     6  Id.  243. 

The  writ  derives  its  name  from  the  em- 
phatic word  of  it  when  framed  in  Latin  ; 
iVbs  igitur — tibi  mandamus,  Jirmitsr  in- 
jungendo,  <&c.  See  Bohun's  Instit,  Leg. 
168. 

MANDANS.  Lat.  [from  mandare,  q.  v.] 
In  the  civil  law.  One  who  gives  a  thing 
in  charge  to  another;  one  who  requires, 
requests  or  employs  another  to  do  s<nne 
act  for  him.     Inst.  3.  27.  1,  et  seq. 

MANDANT.  Fr.  [from  Lat  mandans, 
q.  v.]  In  French  ana  Scotch  law.  The 
employing  party  in  the  contract  of  man- 
datum,  or  mandate.  Story  on  Bailm. 
§138. 

MANDARE.  Lat.  In  old  practice. 
To  command.     Hence  the  term  mandamus, 

!q.  v.)  although  praeipere  or  pracipimtu, 
qq.  V.)  was  the  usual  word  in  writs. 
To  make  retuxn  to  a  writ.    Si  Jraudu- 
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lenier  maadaTii  quod  ilU  qui  attaehiari 
deimit  non  fait  inventus  in  ballivd  9u&  ;  if 
he  has  fraudulently  returned  that  he  who 
ought  to  be  attached  was  not  found  in  his 
bauiwick.  Bract.  foL  441  b.  Si  vice  comes 
mandaverit;  if  the  sheriff  have  returned. 
Stat,  Westm.  2,  c.  9. 

In  th^  civil  law.  To  give  in  charge ;  to 
eommit  to  one's  care ;  to  request  another 

to  do  some  act  for  one.      Qui  maadal  ipse 

foHame  Tidetiir.  He  who  requests  [another 
to  do  an  act  for  him]  is  supposed  to  have 
done  it  himself.     Story  on  Bailm.  §  147. 

MANDATAIKE.  Fr.  In  French  law. 
A  person  employed  by  another  to  do  some 
act  for  him ;  a  mandatary.  Pothier  Tr. 
de  Mandat,  art.  prel.  n.  1. 

MANDATARY.  [Lat.  mandatarius, 
from  mandare,  q.  v.]  One  to  whom  a 
chaige  or  commandment  is  given.     CovoelL 

In  the  law  of  bailment.  One  who  is 
employed  by  another  to  do  some  act  for 
him  without  reward,  in  regard  to  some  per- 
sonal property  bailed  or  delivered  to  him.* 
One  who  undertakes  to  do  an  act  for  an- 
other, without  reward.  2  Kent's  Com, 
669,  670. 

MANDATE,  [from  Lat.  mandatum, 
q.  v.]  A  kind  of  bailment  when  one  under- 
^es  without  recompense,  to  do  some  act 
for  another,  in  respect  to  the  thing  bailed. 
^  iTent^s  Com.  668. — A  bailment  of  goods 
without  reward,  to  be  carried  from  place  to 
place,  or  to  have  some  act  performed  about 
them.  Story  on  Bailm,  §  5.  Jones  on 
Bailm,  86.  It  is  also  called,  after  the 
civil  law,  mandatum,  {q,  v.) 

In  practice.  A  judicial  command ;  that 
part  or  clause  of  a  writ  containing  the 
words  "We  command  you,"  <kc. 

MANDATOR.  Lat.  [from  mandare, 
q.  v.]  One  who  gives  a  thmg  in  charge  to 
another;  one  who  employs  another  to  do 
some  act  for  him  in  regard  to  property 
bailed,*  Stcry  on  Bailm,  §  138.  Called 
in  the  civil  law,  mandans,  (q.  v.) 

MANDATUM.  Lat.  [from  mandare, 
q.  v.]  In  the  civil  law.  That  kind  of 
bailment  in  which  the  one  party  (mandans,) 
gives  something  in  charge  (mandat,)  to  the 
other  to  do  for  him ;  and  the  latter  (the 
mmdaiarius,)  undertakes  to  do  the  act 
without  recompense.*  Inst.  3.  27.  pr.  et 
per  tot.  2  Kent's  Com.  568.  Story  on 
Bailm.  §  137.     J&nes  on  Bailm.  36. 

MANDAVI  BALLIVO.     L.  Lat.    (I 


have  conmianded,  or  made  my  mandate  to 
the  bailiff.)  In  English  practice.  The 
return  made  by  a  sheriff,  where  the  bailiff 
of  a  liberty  has  the  execution  of  a  writ,  that 
he  has  commanded  the  bailiff  to  execute  it. 
1  Tidd's  Pr.  309.     2  Id.  1025. 

MANENS,  (plur.  MANENTES.)  L. 
Lat.  [from  manere,  to  remain  or  stay.]  In 
Saxon  and  old  English  law.  A  kind  of 
tenant  inhabiting  a  manse,  (m^nsi  incola  ;) 
an  agricultural  tenant,  (qui  kydam  colit.) 
Spelman.  The  ceorls  are  mentioned  in  the 
later  Anglo-Saxon  charters,  under  the  name 
of  mmientes.     1  Spence's  Chancery,  60. 

MANERIUM.  L.  Lat.  [from  manere, 
to  rem^  or  abide.]  In  old  English  law. 
A  manor.  Spelman.  Bract,  fol.  434. 
Manerium  dicitur  a  manendo,  secundum 
excellentiam ;  sedes  magna,  fixa  et  stahilis. 
It  is  called  manor  (manerium,)  from  mor 
nendo,  (abiding,)  par  excellence;  a  large 
seat  or  place  of  abode,  fixed  and  permanent. 
Co.  Litt.  68  a. 

A  manor  house.    Spelman.   See  Manor. 

MANIFEST.  In  commercial  law.  One 
of  a  ship's  papers,  containing  a  specification 
of  the  nature  and  quantity  of  the  cargo 
laden,  the  place  where  it  was  taken  on  board, 
and  the  port  for  which  it  is  destined,  with 
other  particulars  ;  sometimes  called  a  sea- 
letter.*  Jacobsen's  Sea  Laws,  301.  This 
paper  is  expressly  required  for  the  custom 
house  by  the  English  and  American  statutes, 
which  prescribe  its  form  and  contents. 
Stat.  3  <fe  4  Will.  IV.  c.  52.  Act  of  Con- 
gress, March  2,  1799.  1  Laws  of  U,  S. 
(Story  &  Sharswood's  ed.)  673,  693. 

MANIFESTUS.  Lat.  Clear;  evident; 
manifest. 

BfaBiTesUi  |^robati«H«  a«h  IndlneBt*  Ma- 
nifest things  need  no  proof.  7  Co,  40  b, 
BedelVs  case. 

MANNER.  A  thing  stolen,  in  the  hand 
of  the  thief ;  a  corruption  oi  mainour,  (q.  v.) 

MANNING.  [Six.fwamn^e.]  A  trans- 
lation of  ma,nnina  ;  a  term  used  m  the  bar- 
barian codes  to  denote  a  summons  or  sum- 
moning to  court.     Spelman,  voc.  Mannina, 

In  old  records.  A  day's  work  of  a  man. 
Cowell. 

MANNIRE.  L.  Lat.  [from  Sax.  manien, 
to  summon.]  In  old  European  law.  To 
cite  or  summon  to  court,  (m  legem  vocars,) 
L.  Salic,  tit.  1,  §§  1,  2,  3.     Spelman. 
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MANOPERA,  MANOPUS.      L.  Lat. 

(from  maniLS,  hand,  and  opera,  opus,  work.] 
n  old  European  law.  Work  done  by  hand, 
[quod  manu  perjicitur ;)  manual  labor. 
Spelman. 

In  old  English  law.  A  day's  work.  Id. 
Used  also  as  the  barbarous  Latin  for  mai- 
nour, (q.  V.)  Cowell. 

MANOR.  [L.  Fr.  maner,  manoir,  ma- 
neire  ;  L.  Lat.  manerium,  q.  v.]  In  Eng- 
lish law.  A  feudal  estate  of  a  noble  kind 
{feodum  nohile,)  granted  partly  to  tenants 
in   consideration   of  certain  services,   and 

rtly  reserved  to  the  lord  for  the  use  of 
family,  with  a  jurisdiction  over  the  ten- 
ants for  the  lands  granted  them  ;  formerly 
called  a  barony,  and  in  modem  times  a 
lordship,  {dominium.)  Spelman. — ^A*  dis- 
trict of  ground  held  by  a  lord  or  great  per- 
sonage, who  kept  to  himself  such  parts  of 
it  as  were  necessary  for  his  own  use,  which 
were  called  terra  dominicales  or  demesne 
lands,  and  distributed  the  rest  to  freehold 
tenants,  to  be  held  of  him  in  perpetuity. 
1  Steph.  Com.  202.  2  Bl.  C(m,  90.  See 
1  Crahh'8  Real  Prop.  71,  §  88. 

A  franchise,  or  right  to  hold,  courts  and 
have  suit  and  service  rendered,  or  quit 
rents  paid  by  copyholders  and  others. 
1  Chiit,  Gen.  Pr.  166. 

In  the  United  States,  a  manor  is  a  tract 
of  land  occupied  by  tenants  who  pay  a  fee 
farm  rent  to  the  proprietor,  sometimes  in 
kind  ;  and  sometimes  perform  certam  stipu- 
lated services. 

Spelman  derives  this  word,  through  the 
L.  Lat.  manerium,  from  manendo,  (remain- 
ing, or  abiding,)  because  the  lord  was  ac- 
customed to  reside  permanently  (rnanere) 
on  the  manor  as  well  as  the  tenants  ;  and 
hence  the  latter  were  anciently  called  man- 
entes.  Lord  Coke  suggests  the  same  ety- 
mology, though  he  prefers  another  from 
the  Fr.  meaner,  to  guide,  the  tenants  being 
under  the  lord's  guidance  and  direction. 
Co.  Litt  58  a.  Co.  Cop.  sect.  31.  See 
Manerium. 


M  ANRENT.  In  Scotch  law.  The  ser- 
vice of  a  man  or  vassal.  A  bond,  (band  or 
letter)  of  manrent  was  an  instrument  by 
which  a  person  in  order  to  secure  the  pro- 
tection of  some  powerful  lord,  bound  him- 
self "in  manrent  and  service  to  be  leil 
and  trew  man  and  servant"  to  such  lord, 
specifying  the  services.  Sir  Walter  Scott, 
who  has  given  some  forms  of  these  bonds, 
observes  that  the  proper  spelling  is  manred. 
Minstrelsy  of  Scottish  Border,  "  Lord  Max- 
well's Goodnight." 


MANSA. 
sus,  (q.  V.) 


L.  Lat.    The  same  as  man- 


MANSE.  [L.  Lat.  mansa,  mansus,  man- 
sum,  qq.  v.]  In  old  English  law.  A  habi- 
tation or  dwelling,  generally  with  land  at- 
tached.    Spelman,  voc.  Mansus. 

A  residence  or  dwelling  house  for  the 
parish  priest,  {mansus  preshyteri ;)  a  par- 
sonage or  vicarage  house.  Paroch.  Ant. 
431.  Cowell.  Still  used  in  Scotch  law  in 
this  sense. 

MANSELLUM.  L.Lat.  In  old  Euro- 
pean law.  A  little  manse  or  dwelling. 
Marculf.  lib.  2,  form.  36.  Spelman, 

MANSIA.  L.Lat.  In  Saxon  law.  A 
dwelling  ;  a  country  habitation,  {sedes  rus- 
tica;)  embracing  not  only  builoings,  but 
sufficient  land  for  the  support  of  a  family. 
Chart,  Reg.  Kenulph.  cited  in  Spelman. 

MANSIO.  L.  Lat.  [from  manere,  to 
stay.]  In  old  European  law.  An  inn; 
a  place  of  entertainment  and  accommoda- 
tion for  travellers.  CapituL  Carol,  lib.  6, 
c.  81.  Formul.  Solen.  33.  Spelm/m. 

In  old  English  law.  A  dwelling ;  a 
mansion ;  which  might  be  constructed  of 
several  houses,  {mansio  esse  poterit  con- 
structa  ezpluribus  domibus.)  Bract,  (ol.  134. 

MANSLAUGHTER.  In  criminal  law. 
The  unlawful  killing  of  another  witliout 
malice,  either  express  or  implied ;  which 
may  be  either  voluntarily,  upon  a  sudden 
heat,  or  involuntarily,  but  in  the  commission 
of  some  unlawful  act.  1  Hal.  P.  C.  466. 
4  Bl.  Com.  191.  See  Wliarton's  Am.  Crim. 
Law,  223,  224.  Lewis*  U.  S.  Crim.  Law, 
348,  et  seq. 

This  term  is  a  literal  translation  of  the 
L.  Lat.  homicidium,  though  it  does  not  fully 
answer  to  the  English  homicide,  being  only 
a  species  of  that  crime. 

MANSION,  [from  Lat.  mansio,  q.  v.] 
A  dwelling  house.    1  Chitt.  Oen,  Pr,  167. 

MANSION  HOUSE,  in  its  common 
sense,  not  only  includes  the  dwelling  house, 
but  also  all  out-houses,  as  bam,  stable, 
cow-house,  dairy-house,  if  they  be  parcel 
of  the  mansion,  though  they  be  not  under 
the  same  roof,  or  joining  or  contiguous  to  it. 
1  Hal.  P.  C.  568,  569.  1  Chitt.  Gen.  Pr. 
168. 

MANSUETUS.  lAi.\irommansueseere, 
to  tame.]    Tame;  as  though  aocustomed 
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to  come  to  the  hand,  (qtiasi  ad  manum 
venire  sneius.)  2  BL  Com.  391.  Bract Aol, 
8  b,  9.   Calv,  Lex, 

MANSUM.    The  same  as  Mar^9us,  (q.  v.) 

MANSUR A .  L.  Lat.  In  old  European 
law.  A  dweUing  or  house ;  the  same  as 
mansus,  (q.  v.)  Spelman. 

MANSUS,  Mansum,  Mansa.  L.  Lat. 
^rom  manere,  to  stay  or  dwell.]  In  old 
European  law.  A  dwelling  with  a  suf- 
ficient portion  of  land  for  the  support  of 
one  family ;  corresponding  with  the  familia 
of  Bede,  and  the  hula  of  the  Saxons.  Other- 
wise called  colonica,  (q.  v.);  a  country 
dwelling.  Spelman.  Montesquieu  supposes 
that  it  was  a  particular  portion  of  land  be- 
longmg  to  a  farm  where  there  were  bond- 
men.    Esprit  des  LoiXy  liv.  30,  c.  13. 

A  portion  of  land  sufficient  to  be  worked 
by  a  yoke  of  oxen  for  a  year.  This  was 
the  sense  of  the  word  in  Italy,  according  to 
an  old  vocabulary  cited  by  Spelman.  The 
same  with  the  English  oxgang(q.  v. )  or  bovate. 

A  house  or  dwelling  without  land ;  a 
house  in  a  city ;  a  messuage.     Spelman. 

MANUCAPERE.  L.  Lat.  [from  manue, 
hand,  and  capere,  to  take.]  In  old  law  and 
practice.  To  become  surety  ;  to  offer  one's 
self  as  a  surety  to  redeem  another  from 
imprisonment,  and  to  have  him  in  court  at 
an  appomted  day.  Spelman.  To  become 
bail  for  another ;  literally,  to  take  in  hand. 
Oro.  Jac.  97.     But  see  1  Stra.  200,  arg. 

Spelman  observes  that  mmijicapere  is  the 
proper  correlative  of  balliare,  (to  bail,)  and 
not  its  equivalent ;  the  office  of  the  sureties 
being  to  receive  the  party  into  their  hands, 
not  to  deliver  him.  This  corresponds  with 
the  technical  idea  of  bail,  which  is  sajd  to  be 
the  act  of  the  court.  1  Salk.  8.  1  Tidd's 
Pr.  238. 

MANUCAPTION.  [L.  Lat.  manucapHo, 
from  manucapere,  q.  v.]  In  practice.  The 
same  with  mainprise,  (q.  v.)  which  is  simi- 
larly derived. 

MANUCAPTOR.  L.  Lat.  [from  manu- 
capere, q.  v.]  A  surety  for  another's  ap- 
pearance. The  same  with  mainpernor,  (q. 
V.)  which  is  similarly  derived.  Sometimes 
applied,  as  an  English  word,  to  ordinary  bail. 

MANU  BREVI.  Lat.  With  a  short 
hand ;  shortly  ;  directly  ;  by  the  shortest 
course  ;  without  circuity.  Manu  longa  ; 
mdirectly;  circuitously.  Terms  used  by 
the  civilians.     Calv.  Lex. 


MANUFIRMARE.  L.  Lat.  In  old 
European  law.  To  confirm  with  one's 
hand  or  signature,  (subscribendo  roborare.) 
Spelman. 

MANU  FORTI.  Lat.  With  strong 
hand.  A  term  used  in  old  writs  of  tres- 
pass. Manuforti  et  cum  multitudine  gen- 
tium ;  with  strong  hand  and  multitude  of 
people.     Reg.  Grig.  183. 

MANUMISSION.  [Lat.  manumissio, 
from  manumittere,  q.  v.]  In  the  Roman 
law.  The  giving  a  slave  or  bondman  his 
liberty ;  the  discharging  one  from  the  power 
of  another.  Manumission,  as  explained  by 
Justinian,  was  a  giving  out  of  hand,  {ae 
manu  datio  ;)  as  long  as  a  person  was  in 
servitude,  he  was  subject  to  the  hand  and 
power  of  his  master,  {manui  et  potestati 
suppositus  est,'\  but  when  manimiitted,  he 
was  released  Irom  such  power,  (manumis- 
sus  liberatur  a  domini  potestate.)  Inst.  1. 
5.  pr. 

In  old  European  law.  The  enfranchise- 
ment of  a  slave ;  the  freeing  a  villein  out 
of  his  bondage.  1  Bob.  Charles  V.  32, 
and  Appendix,  note  xx.     Cowell. 

MANUMITTERE.  Lat.  [from  manus, 
the  hand,  and  mittere,  to  send.]  In  civil 
and  old  European  law.  To  set  free ;  to 
send,  dismiss  or  discharge  out  of  the  hand, 
or  power;  to  manumit.  ^e&  Manumission. 
Manumittere  idem  est  quod  extra  manum 
vel  potestatem  ponere ;  to  manumit  is  the 
same  as  to  put  out  of  the  hand  or  power. 
Co.Litt.  157. 

MANUOPERA.  L.Lat.  An  old  form 
of  manour,  (q.  v.)  Stolen  goods  taken 
upon  a  thief  apprehended  in  the  fact.  Cowell. 

MANUPASTUS.  L.  Lat.  [L.  Fr. 
maynpast.']  In  old  English  law.  A  house- 
hold, or  family.  Spelm^an.  Bract,  fol.  124  b, 

A  domestic  servant.     Spelman. 

MANUPES.  L.  Lat.  In  old  records. 
A  foot  of  full  and  legal  measure.  Cart. 
Bic.  I.  cited  in  Cowell, 

MANURE.  L.  Fr.  and  Eng.  [from 
main,  the  hand.]  To  occupy;  to  use  or 
cultivate ;  to  have  in  manual  occupation ; 
to  bestow  manual  labor  upon.  "  Let  him 
keep  it  [the  tenement]  a  year  and  a  day 
without  manuring."  "  He  shall  enter  and 
manure  those  lands  and  tenements  as  his 
own."  Cowell,  voc.  Gavelet.  Perhaps 
another  form  of  mainoverer,  to  work  with 
the  hand. 
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MANUS.  Lat.  and  L.  Lat  In  old 
English  law.  A  hand.  An  oath,  as  taken 
wim  the  hand  on  the  gospels.     Spelnum, 

A  person  making  oath  ;  a  compurgator. 
Jurare  duodecima  manu ;  to  swear  by  the 
twelve-hand;  to  swear  by  the  oaths  of 
twelve,  that  is,  eleven  compurgators  besides 
the  party  himself. 

A  deOTee  or  condition.  Maniks  medioB  ; 
of  a  middle  rank.  ManHis  infimw  ;  of  the 
lowest  class.     Cowell. 

In  the  civil  law.  Power  or  authority. 
See  McoMitnisiion. 


MANUS  MORTUA.    L.Lat. 
hand;  mortmain.     Spelman. 


A  dead 


MANUTENENTIA.  L.  Lat.  In  old 
English  law.  Maintenance.  Spelman,  voc. 
Manutenere. 

MANUTENERE.  L.  Lat.  [from  wianw*, 
the  hand,  and  tenere,  to  hold;  Fr.  main- 
tem^.'\  In  old  English  law.  To  maintain ; 
to  support,  assist  or  defend  ;  to  take  one's 
part ;  to  assist  one  in  carrying  on  his  suit. 
Spelman,  Manutenere placttum — querelam; 
to  maintain  one's  plea — plaint.  Be^,  Orig, 
182,  189. 

Spelman  supposes  this  word  to  have  been 
introduced  by  the  Normans. 

MANWORTH.  In  old  EngUsh  law. 
l%e  price  or  value  of  a  man's  life  or  head. 
CoweU. 

MARA.  L.  Lat.  In  old  records.  A 
mere  or  moor ;  a  lake,  pool  or  pond  ;  a  bog 
or  marsh  that  cannot  be  drained.  Cowell . 
BlowU,  Spelman. 

MARAS,  MareSy  Marreye,  Maries,  Ma- 
rys,   L.  Fr.     A  marsh,  or  marshy  ground. 

MARASTRE.  L.  Fr.  A  mother-in- 
ktw.  Kelham,  A  step-mother.  Britt,  c. 
119. 

MARC  A.  L.  Lat.  A  mark ;  a  cdn  of 
the  value  of  Ids.  4d.  Spelman,  See 
Mark, 

MARCA,  Marcha,  Marchia,  L.  Lat. 
A  limit  or  bound ;  a  boundary  line  or  bor- 
der.    Spelman, 

MARCATA.  L.  Lat.  [from  marca,  q, 
V.}  In  old  English  law.  That  which  is  of 
the  value  of  a  mark  ;  a  mark's  worth. 
Glanv,  lib.  12,  c.  5. 

Land  of  the  annual  value  or  income  of 
one  markt     Spelman, 


MARCHE.  L.  Fr.  A  market.  Briti, 
c.  2.     Stat,  Weetm,  1,  c.  28,  31. 

MARCHERS.  In  old  English  law. 
Noblemen  who  lived  on  the  marches  of 
Wales  or  Scotland,  and  who,  according  to 
Camden,  had  their  private  laws,  as  if  they 
had  been  petty  kings ;  which  were  abolished 
by  the  statute  27  Hen.  VHI.  c.  26.  Called 
aLso  Lords  Marchers.      Cowell, 

MARCHES.  [L.  Lat.  marcAior.]  Bound* 
or  borders ;  particularly  the  borders  be- 
tween Engluid  and  Wales,  and  those 
between  England  and  Scotluid.  Cowell, 
Litt,  sect.  166.     Co,  Litt.  106  b. 

MARCHETA,  Marchetum,  Mercheium, 
Marchet,  Merchet.  In  old  Scotch  law.  A 
custom  for  the  lord  of  a  fee  to  lie  the  first 
niffht  with  the  bride  of  his  tenant.  Abo- 
lished by  Malcolm  III.  Spelman,  2  Bl. 
Com,  83. 

A  fine  paid  by  the  tenant  for  the  remis- 
sion of  such  right,  originally  a  mark  or  half 
a  mark  of  silver.     Spelman, 

In  old  English  law.  A  fine  paid  for 
leave  to  marry,  or  to  bestow  a  aaughter 
in  marriage.     Cowell, 

The  etymology  of  this  word  is  variously 
given ;  from  Germ,  and  old  Scotch  march^ 
a  horse ;  Lat.  marca,  a  mark ;  and  Brit. 
merch,  a  maid.     Spelman, 

MARCHIA.  L.  Lat.  In  old  records. 
A  march,  or  border.     Spelman, 

MARCHIARE.  L.Lat.  In  old  records. 
To  adjoin^  or  border  upon.     Cowell, 

MARCHIO.  L.  Lat  In  old  records. 
An  inhabitant  of  a  border^  or  border  district 
Spelmxin. 

In  English  law.  A  nuurquess.  1  BL 
Com,  397. 

In  old  German  law.  A  margrave.  Ccdv, 
Lex, 

MARCULFUS.  A  monk  of  the  seventh 
century,  whose  collection  of  FormuUe^ 
(embracing  forms  both  judicial  and  extra- 
judicial) is  of  great  celebrity.  1  Macktld, 
Civ,  Law,  79,  §  91.  Steph,  Plead.  Ap- 
pendiz,  Note  (2.) 

MARE.  Lat  The  sea.  Mare  Gra- 
corum  ;  the  sea  of  the  Greeks,  or  Grecian 
Sea ;  the  Mediterranean.     Bract  foL  338. 

MARE  CLAUSUM.  Lat.  The  sea 
closed,  or  close,  that  is,  not  open  or  free. 
The  title  of  Selden's  great  work,  mteoded 
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at  an  answer  to  the  Mare  Liberum  of 
Grotius;  in  which  he  undertakes  to  prpve 
the  sea  to  be  capable  of  private  dominion. 
1  £^enf8  Com.  27.    Margr,  Law  Tracts,  10. 

MARE  LIBERUM.  Lat.  The  sea 
free.  The  title  of  a  work  written  by  Grotius 
against  the  Portuguese  claim  to  an  exclu- 
sive trade  to  the  Indies,  through  the  South 
Atlantic  and  Indian  oceans ;  showing  that 
the  sea  was  not  capable  of  private  domi- 
nion.    1  Kent's  Com.  27. 

MAREMIUM,  Maresmium,  Maremium. 
h.  Lat.  [from  L.  Fr.  marreim,  marrein,  or 
marisM,]  In  old  English  law.  Timber. 
Co.  Litt.  53  a. 

MARESCALLUS,  Mareecalcus,  Maraa- 
calctu,  Mariscaldus.  L.  Lat.  [from  Teut. 
maere,  or  micrc!),  a  horse,  and  utialt,  an 
attendant  or  servant.]  In  old  European 
law.  A  horse-keeper  or  hostler ;  a  groom 
of  the  stable,  (equorum  mimster,  agaso, 
stabularius.)  One  who  had  charge  of  a 
certain  number  of  horses.  Spelman.  L. 
Alaman.  c.  79.  Capitul.  Carol.  CcUv.  c.  13. 
A  marescal,  mareshal,  or  marshal. 

An  oflficer  of  the  imperial  stable,  who 
served  under  the  comes  stabuli.  Spelman. 
A  riding  master,  or  equerry.     Id. 

A  muitary  officer  who  acted  as  inspector 
and  quarter-master ;  and  whose  duty  was 
to  array  or  marshal  the  host  in  order  of 
battle,  and  to  lead  the  van,  particularly  as 
commander  of  the  cavalry;  {hostem  lua- 
trare,  castrametationi  locum  seligere,  pugnce 
ineundcB  rationem  decemere,  primam  aciem 
educere,  equestribtisque  prorfectus  turmis, 
pugna  initium  accendere.)     Spelman. 

In  old  English  law.  An  officer  of  the 
palace  or  roval  household,  who  ^ruarded 
the  sovereign  s  person,  and  maintained  the 
peace  of  the  household.     Id. 

A  high  officer  of  state,  with  certain 
judicial  powers.     See  Marshal, 

A  ministerial  officer  of  justice.  See 
Marshal. 

MARESCHAUCIE.  L.  Fr.  Marshal- 
sea ;  the  office  or  jurisdiction  of  the  mareshal 
or  marshal.     Britt.  fol.  1  b. 

MARESHAL.  L.Fr.  Marshal;  a  high 
officer  of  the  royal  household.  Britt. 
fol.  1  b. 

MARETTUM.  L.Lat.  [from  mare,  the 
sea,  and  tegere,  to  cover ;  or  from  Fr.  maret, 
a  marsh.]  In  old  English  law.  A  moorish 
and  gravelly  ground,  which  tiie  sea  covers 
and  overflows  at  a  full  sea.     Go,  IMt.  l^  a. 
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MARI,  Jfory,  Marrie.  L.  Fr.  [from 
Lat.  maritus.l  A  husband.  Britt.  c.  106, 
107. 

MARIAGE.  L.  Fr.  [from  marier,  to 
marry.]  In  old  English  and  feudal  law. 
The  right  of  marriage ;  the  power  of  dis- 
posing of  an  infant  ward  in  matrimony. 
Britt.  c.  67. 

A  marriage  portion.  Id.  c.  103,  Kelham. 

MARIER.  L.  Fr.  To  marry.  Ne  se 
pussent  marier  sans  nostre  conge  ;  may  not 
marry  without  our  leave.     Britt.  c.  67. 

MARINARIUS.  L.  Lat.  In  old  re- 
cords.    A  mariner ;  a  seaman.     Cowell. 

MARINE  INSURANCE.  A  contract 
of  indemnity  against  the  perils  of  the  sea. 
1  Duer  on  Ins.  Introd.  Disc.  Lect.  1. — A 
contract  whereby,  for  a  consideration  stipu- 
lated to  be  paid  by  one  interested  in  a  ship, 
freight  or  car^o,  subject  to  the  risks  of 
marine  navigation,  another  undertakes  to 
indemnify  hun  against  some  or  all  of  those 
risks,  during  a  certain  period  or  voyage. 
1  Phillips  on  Ins,  1. — A  contract  whereby 
one  party,  for  a  stipulated  premium,  under- 
takes to  indemnify  the  other  against  certam 
perils  or  sea-risks  to  which  his  ship,  freight 
and  cargo,  or  some  of  them,  may  be  ex- 
posed during  a  certun  voyage,  or  a  fixed 
period  of  time.     3  Kent's  Com,  253. 

marts  et  fendaa  c«iijniictl«  est  d«  Java 
aatara.  The  union  of  male  and  female  is 
by  [founded  on]  the  law  of  nature.  7  Co. 
13  b,  Calvin's  case, 

MARISCUS.  L.Lat.  [from  ¥r.  mares, 
or  marets.]  In  old  English  law.  A  marsh, 
or  marish,  as  Coke  writes  it ;  a  fen.  Co. 
Litt,  4  a.  6  a.     Shep.  Touch.  96. 

MARITAGIUM.  L.  Lat.  In  feudal 
and  old  English  law.  Marriage ;  the  ri^ht 
of  a  lord  to  dispose  of  his  mfant  ward  in 
matrimony.  Bract,  fol.  88  b,  89.  Mari- 
tagium  habere;  to  have  the  free  disposal 
of  an  heiress  in  marriage.     Cowell. 

A  portion  given  with  a  woman  to  her 
husband  in  marriage.  Glanv.  lib.  7,  c.  1. 
1  Beeves'  Hist,  103.  Spelman,  Terra 
qua  sic  datur  propter  nuptias  dicitur  mari- 
tagium ;  land  which  is  thus  given  on  ac- 
count of  marriage  is  called  maritagium. 
Bract,  fol.  21. 

MARITIMA  ANGLLE.  L.  Lat.  In 
old  English  law.  The  emolument  or  re- 
veni:ie  coming  to  the  king  from  the  Bea» 
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which  the  sheiiffs  anciently  collected,  but 
which  was  afterwards  granted  to  the  ad- 
miral.    PaU  8  Hen.  III.  m.  4.     Spelman. 

MARITIME  CAUSES.  Causes  of  ac- 
tion originating  on  the  high  seas,  or  grow- 
ing out  of  maritime  contracts.     1  Kenfs 


mg  out  ot  mant 
Com.  86Y— 380. 


MARITIME  LAW.  [Lat.  jus  mariti- 
mum.l  The  law  of  the  sea;  sea  law. 
Otherwise  termed  commercial  law ;  and 
marine  law.  3  Kenfs  Com.  1 — 20.  Some- 
times considered  as  a  branch  of  commercial 
law,  relating  more  particularly  to  navigation, 
the  ownership  and  employment  of  vessels, 
the  rights  and  duties  of  seamen,  <&c. 

MARITUS.  Lat.  A  husband ;  a  mar- 
ried man.     Cdlv.  Lex. 

MARE.  [L.  Lat.  m^arca,  from  Sax. 
mearc,  a  mark  or  sign.]  In  Saxon  law. 
A  silver  coin  of  the  value  of  thirty  pence, 
or  28.  6d.  Co.  Lilt.  294  b.  More  pro- 
perly called  mancus.    Spelman,  voc.  Marca. 

In  old  English  law.  A  silver  com  of  the 
value  of  13s.  4d.     Id.  ibid. 

MARE.  In  conveyancing.  A  character 
made  by  illiterate  persons  in  executing 
deeds,  affidavits  and  other  writings.  Usu- 
ally the  sign  of  the  cross,  made  in  a  blank 
space  left  for  that  purpose,  in  the  middle 
of  the  name  as  written  for  the  party.  An 
old  Saxon  custom,  as  Blackstone  observes. 
2  £1.  Com.  305. 

In  England,  and  most  of  the  United 
States,  a  mark  is  a  sufficient  signature  to  a 
will.  8  Ad.  d;  Ell.  94.  3  Nev.  dt  Per. 
228.  3  Curteis'  R.  152.  5  Johns.  R.  144. 
1  Williams  on  Exec.  63.  1  Jarman  on 
Wills,  69,  (112,  Perkins'  ed.  note.)  2 
Oreenl.  on  Ev.  §  6*74.  In  Pennsylvania  it 
is  held  insufficient.  Purdon's  Dig,  971. 
7  Penn.  Law  Joum.  21. 

MAREET.  [0.  Scotch,  mercat;  L.Fr. 
marche;  L.  Lat.  mercatum,  mercatvs,  mar- 
catus,  from  merx,  merchandize.]  In  Eng- 
lish law.  A  place  for  the  public  sale  of 
commodities ;  a  place  of  public  traffic ; 
{locus  publicoB  m£rcationis.)     Spelman. 

In  English  law.  The  franchise  or  privi- 
lege by  which  a  town  is  enabled  to  keep  a 
market.  Cowell.  Blount.  1  Crabb's  Real 
Prop.  525,  §  679.  Every  fair  is  a  market, 
but  not  e  contra.     2  Inst.  401. 

MAREET  OVERT.  [Fr.  overt,  open.] 
In  English  law.  Open  market ;  a  place  or 
shop  for  the  open  sale  of  goods.*     The 


market  place  or  spot  of  ground,  set  apart 
by  custom  for  the  sale  of  particular  goods 
is,  m  the  country,  the  only  market  overt ; 
but  in  London,  every  shop  in  which  goods 
are  exposed  publicly  to  sale  is  market  overt, 
for  such  things  only  as  the  owner  professes 
to  trade  m.  Oodb.  131.  5  Co.  83.  2  Bl. 
Com.  449. 

These  markets  are  of  Saxon  ori^,  and 
depend  on  custom ;  and  it  is  a  general  rule 
of  law  that  all  sales  and  contracts  of  any 
thing  vendible  in  fairs  or  markets  overt, 
shall  not  only  be  good  between  the  parties, 
but  also  be  binding  on  all  those  that  have 
any  right  or  property  therein.  2  BL  Com. 
ub.  sup.  See  the  exceptions  to  this  rule 
stated,  Id.  449 — 451.  2  Steph.  Com. 
124—126.  1  Crabb's  Real  Prop.  528— 
530,  §  682.  In  American  law,  markets 
overt  are  not  recognised.  1  Johns.  i2.  471, 
480.     2  Kent's  Com.  324. 

MAREET  TOWN.  In  English  law. 
A  town  entitled  to  hold  a  market.  1  Steph. 
Com.  115. 

MAREET  ZELD,  (properly  Market 
geld.)  In  old  records.  The  toll  of  a 
market.     Cowell, 

MARESMAN.  In  practice  and  con- 
veyancing. One  who  makes  his  mark ;  a 
person  who  cannot  write,  and  only  makes 
his  mark  in  executing  instruments.  Arch, 
AT.  Pract.  13,  2  Chitt.  R.  92.  See 
Mark. 

MARLBRIDGE,  Statute  of.  A  cele- 
brated English  statute  passed  in  the  fifty- 
second  year  of  the  reign  of  Henry  III. 
A.  D.  1267,  at  Marlbridge  or  Marlborough, 
a  town  in  Wiltshire ;  containing  provisions 
in  regard  to  tenures,  and  for  the  better 
administration  of  justice,  abolishing  fines 
for  beau-pleader,  mtroducing  the  writ  of 
entry  in  the  post,  <fec.  2  Reeves*  Hist.  62 — 
76.     CraWs  Hist.  156,  157. 

MARLERIUM,  MARLETUM.  L.  Lat. 
In  old  records.  A  marl  pit.  Blount. 
Spelman. 

MARQUE.  Fr.  and  Eng.  [from  Germ. 
inarc||)r»  a  boundary.]  In  public  law.  Per- 
mission to  pass  the  frontier  of  a  country,  m 
order  to  make  reprisals.*  1  Bl.  Com.  258. 
Generally  used  as  sjmonymous  with  re- 
prisal.    Id.  ibid. 

MARQUESS,  Marquis,  [from  Germ, 
matcte,  a  border.]  In  English  law.  A 
degree  of  nobility  next  to  that  of  duke. 
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So  called  from  the  ancient  office  of  the 
marquess  to  guard  the  frontiers  and  limits 
[marches  or  borders]  of  the  kingdom,  parti- 
cularly those  on  the  side  of  Wales  and 
Scotland.     1  BL  Com.  397. 

MARRIAGE.  [L.  Fr.  tnariage ;  Lat. 
matrimonium,  nupticeJ]  The  legal  union 
of  a  man  and  woman  for  life.  Webster. — 
The  union  of  a  man  and  woman,  in  a  state 
of  habitual  and  inseparable  intercourse  for 
life ;  (virt  et  mulieris  conjunctio,  individwim 
vita  consttetudinem  eontinens.\  Jnst  1.  9. 
1. — A  contract  according  to  tne  form  pre- 
scribed by  law,  by  which  a  man  and  woman 
capable  of  entering  into  such  contract,  mu- 
tually engage  with  each  other  to  hve  their 
whole  lives  together  in  the  state  of  union 
which  ought  to  exist  between  a  husband 
and  wife.     Shelf ord  Marr,  <k  Div.  1. 

MARRIAGE.  [L.  Fr.  mariage  ;  L.  Lat. 
mariUigium.']  In  feudal  law.  The  power 
which  the  lord  or  guardian  in  chivalry  had 
of  disposmg  of  his  infant  ward  in  matrimony. 
2  Bt.  Own,  70. 

MARRIAGE  ARTICLES.  Articles  of 
agreement  between  parties  contemplating 
marriage,  intended  as  preliminary  to  a  for- 
mal marriage  settlement,  to  be  drawn  after 
marriage.  Atherley  on  Marriage  Settle- 
ments, 92. 

MARRIAGE  SETTLEMENT.  A  set- 
tlement made  by  a  husband  out  of  his 
estate,  before  or  after  marriage,  for  the 
benefit  of  his  wife,  or  of  his  wife  and  chil- 
dren. 2  Sl^h.  Com.  307.  2  Kent's  Com. 
1 72 — 178. — A  settlement  in  writing,  usually 
made  before  marriage  and  in  consideration 
of  it,  by  which  the  estate  of  either  or  both 
of  the  parties  is  settled  or  limited  to  be  en- 
joyed in  a  certain  way ;  as  upon  the  hus- 
band and  issue,  or  upon  the  wife  and  issue, 
or  upon  the  husband  for  hfe,  remainder  to 
the  wife  for  life,  remainder  to  the  issue,  or 
otherwise,  as  may  be  agreed  upon.  See 
Atherley  on  Marr.  Settlements,  92,  et  seq. 
Mac  Queen  on  Hush,  dt  Wife,  257,  et  seq, 

MARSHAL,  Mareschal.  [Scotch,  mar- 
ischal ;  L.  Fr.  mareshal,  marescal,  maris- 
cal ;  L.  Lat.  marescallus,  marascalcas ; 
from  Germ,  marc]),  a  horse,  and  scl^alc,  an 
attendant.]  In  English  law.  The  title  of 
several  officers  with  judicial  or  ministerial 
powers;  as 

The  earl  marshal,  or  lord  mareschal,  a 
high  officer  of  state,  who  presided  in  the 
court  of  chivahy.     3  Bl.  Com,  68. 


The  marshal  of  the  king's  house,  or  knight 
marshal,  whose  special  authority  is  in  the 
king's  palace,  to  hear  and  determine  all 
pleas  of  the  crown,  and  to  punish  faults 
committed  within  the  verge,  and  to  hear 
and  judge  of  suits  between  those  of  the 
king's  household.     Holthouse, 

The  marshal  of  the  king's  bench  prison, 
who  had  the  custody  of  that  prison.     Id. 

In  American  law.  The  ministerial  officer 
of  the  courts  of  the  United  States,  with  du- 
ties similar  to  those  of  a  sheriff.  1  Kenfs 
Com.  309. 

An  officer  with  duties  similar  to  those  of 
a  petty  constable. 

The  term  marshal,  though  of  later  and 
humbler  origin  than  constable,  is  derived 
essentially  from  the  same  source ;  maras- 
calcus  signifying  an  attendant  upon  horses, 
as  comes  stabuli  (afterwards  constabularius) 
denoted  a  superintendent  of  the  stable.  See 
Marescallus,  Both  titles  seem  to  have 
risen  in  dignity  by  a  similar  progress,  which 
Spelman  has  distinctly  traced.  When  the 
comes  stabuli  was  advanced  to  the  rank  of 
a  military  commander,  the  marescal  (from 
his  superior  skill  in  the  mana£;ement  of 
horses,)  came  to  be  employed  m  various 
military  capacities ;  as  to  inspect  the  army, 
to  select  positions  for  encampment,  to  de- 
termine the  array  or  order  of  battle,  and 
finally  to  lead  the  van  as  commander  of  the 
cavalry.  Rising  into  higher  eminence,  the 
marshal  finally  became  an  officer  of  the 
palace,  charged  with  the  protection  of  the 
sovereign's  person  and  the  preservation  of 
the  peace  of  the  household,  for  which  pur- 
pose he  was  allowed  to  hold  a  court,  and 
at  length  became  one  of  the  great  officers 
of  state.  It  was  at  this  period  of  its  history 
that  the  office,  with  its  title,  was  introduced 
into  England  by  the  Normans. 

Spelman,  describing  the  office  as  it  ex- 
isted in  England  in  his  day,  found  traces 
of  its  original  character  subsisting  in  the 
circumstances  that  the  earl  marshal  was 
entitled  to  receive  from  every  person  made 
a  knight,  a  saddled  palfrey,  and  that  stray 
horses  were  among  his  perquisites.  No 
affimty,  however,  can  be  traced  between  the 
original  meaning  of  the  word  and  its  appli- 
cation in  modem  law.  What  may  now  be 
called  its  radical  meaning  dates  from  the 
later  period,  when  the  marshal,  among  his 
other  military  duties,  had  the  important  one 
of  arraying  the  army  for  battle.  Hence 
"  to  marshal"  now  signifies  to  set  in  order, 
as  in  the  common  eqmty  phrase,  **  marshal- 
ling of  assets."  So,  in  popular  language,  a 
marshal  is  a  person  chosen  to  arrange  the 
order,  and  durect  the  |t)ute  of  a  procession. 
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ToMABSHAL.  To  ammgfe,  rank,  or 
get  in  order.  1  Story's  Eq,  Jut.  §  658. 
See  infra.  A  term  derived  from  the  ancient 
office  of  the  marshal.     See  Marshal, 

MARSHALLING  OF  ASSETS.  In 
equity.  The  arranging  or  rankmg  of  assets 
in  the  due  order  of  adimnistration.  1  Story's 
Eq,  Jur.  §  568. — Such  an  arrangement  of 
the  different  fimds  tinder  administration,  as 
shall  enable  all  the  parties  haying  equities 
thereon,  to  receive  their  due  proportions, 
notwithstanding  any  mtervenmg  mterests, 
liens,  or  other  claims  of  particidar  persons 
to  prior  satisfaction  out  of  a  portion  of 
these  funds.  Id,  ibid, — ^The  arrangement 
or  ranking  of  assets  in  a  certain  order  towards 
the  payment  of  debts.  4  Kent's  Com, 
421. 

MARSHALLING  OF  SECURITIES. 
In  equity.  That  principle  of  arrangement 
by  which  a  party  having  a  lien  on  or  interest 
in  a  certain  fund,  may  compel  a  party  hav- 
ing a  lien  on  or  interest  in  the  same  fund, 
and  also  on  another  fund,  to  resort,  in  the 
first  instance,  to  such  other  fund  for  satis- 
faction, whenever  it  will  not  trench  upon 
the  rights  or  operate  to  the  prejudice  of  the 
party  entitled  to  the  double  fund.*  1  Story's 
Equity  Jur.  §  633. 

MARSHALSEA.  [L.  Lat.  marescallia,] 
In  English  law.  The  court  or  seat  of  the 
marshaJ.  A  court  originally  held  before 
the  steward  and  marshal  of  the  king's  house, 
and  instituted  to  administer  justice  between 
Ihe  king's  domestic  servants,  that  they 
might  not  be  drawn  into  other  courts,  and 
thereby  the  long  lose  their  service.  3  £1, 
Com,  76.  It  is  now  united  with  the  Palace 
Court  and  held  once  a  week  in  the  borough 
of  Southwark.  Id,  ibid,  3  Stepk.  Com. 
444. 

MARTE  SUO  DECURRERE.  Lat. 
To  run  by  its  own  force.  A  term  applied 
in  the  civil  law  to  a  suit,  when  it  ran  its 
course  to  the  end,  without  any  impediment. 
Calv,  Lex,  Brissonius, 

MARTIAL  LAW.  A  system  of  rules 
for  the  government  of  an  army,  or  adopted 
in  times  of  actual  wai\  An  arbitrary  kind 
of  law  or  rule,  sometimes  established  in 
a  place  or  district  occupied  or  controlled  by 
an  armed  force,  by  which  the  civil  authority 
and  the  ordinary  administration  of  the  law 
are  either  whoUy  suspended,  or  subjected 
to  military  power. 

MASSA.     L.  Lat.    In  old  European 


law.  A  manse.  The  same  as  mansus,  (q. 
v.)  Spelman,  voc.  Mansus.  Regist,  S.  Oreg, 
cited  ibid.  Spelman  supposes  it  to  be  the 
origin  of  the  Fr.  mese,  and  English  messuage, 

MASTER.  [L.  Fr.  maistre  ;  from  Lat. 
magister,  q.  v.t  One  having  authoritj; 
one  who  rules,  directs,  instructs  or  superin- 
tends ;  a  head  or  chief ;  an  instructor ;  an 
employer.  Applied  to  several  judicial  offi- 
ers.    See  infra. 

MASTER  IN  CHANCERY,  (anci^tly 
MASTER  OF  THE  CHANCERY;  L. 
Lat.  magister  eancellarias, )  In  equity  prac- 
tice. An  important  officer  of  courts  of 
equity,  who  acts  as  assistant  to  the  chan- 
cellor or  judge,  and  whose  principal  duty 
consists  in  inquiring  into  various  matters 
referred  to  him  for  tiie  purpose,  and  report- 
ing thereon  to  the  court.  Wharton's  Lex, 
Holthouse.  In  England  there  are  twelve 
of  these  masters,  of  whom  the  Master  of 
the  Rolls  is  the  chief. 

These  officers  were  originally  the  chief 
clerks  of  the  chancery,  (clerici  de  'prima 
forma,)  who  acted  as  the  assessors  or  coun- 
cil of  the  Lord  Chancellor  (collatercUes  et 
socii  cancellarii,)  2  Beeves'  Mist,  261.  Ac- 
cording to  Mr.  Spence,  they  obtained  the 
title  ot  masters  in  the  reign  of  Edward  III. 
1  Spence's  Chancery,  360.  But  they  ap- 
pear to  have  had  the  title  of  prceceptores  at 
a  much  earlier  period.  2  Beeves'  Hist,  ub, 
sup.    Crabb's  Hist.  184. 

MASTER  AT  COMMON  LAW.  In 
English  law.  An  officer  of  the  superior 
courts  of  common  law,  (each  court  having 
five,)  whose  principal  duties,  when  attending 
court,  consist  in  taking  affidavits  sworn  in 
court,  in  administering  oaths  to  attorneys  on 
their  admission,  and  in  certifying  to  the 
court,  in  cases  of  doubt  or  difficulty,  what 
the  practice  of  the  court  is.  Their  princi- 
pal duties  out  of  court  consist  in  taxmg  at- 
torneys' costs,  in  computing  principal  and 
interest  on  bills  of  exchange,  promissory 
notes  and  other  docimaents,  under  rules  to 
compute,  in  examining  witnesses  who  are 
going  abroad  for  the  purpose  of  obtaining 
their  testimony,  in  hearing  and  determining 
rules  referred  to  them  by  the  court  m  the 
place  of  the  court  itself,  and  m  reporting  to 
the  court  their  conclusions  with  reference 
to  the  rules  so  referred  to  them.  Holthouse. 

MASTER  OF  THE  CROWN  OFFICE. 
In  English  law.  The  Queen's  coroner  and 
attorney  in  the  criminal  department  of  the 
Court  of  Queen's  Bench,  who  prosecutes  at 
tb^  relation  of  some  private  person,  or  coin- 
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mon  informer,  the  crown  being  ttie  nominal 
prosecutor.     WhartorCs  Lex, 

MASTER  OF  THE  ROLLS.  [L.  Lat. 
magister  rotulorum.']  In  English  law.  An 
assistant  judge  of  the  court  of  chancery, 
who  holds  a  separate  court  ranking  next  to 
that  of  the  Lord  Chancellor,  and  has  the 
keeping  of  the  rolls  and  grants  which  pass 
the  great  seal,  and  the  records  of  the  chan- 
cery. He  was  originally  appointed  only  for 
the  superintendence  of  the  writs  and  records 
appertaining  to  the  common  law  depart- 
ment of  the  court,  and  is  still  properly  the 
chief  of  the  masters  in  chancery.  3  Stq>h, 
Com.  417.     Wharton's  Lex. 

MASTER  OF  A  SHIP.  [Lat.  magiS' 
ter  navis,  (q.  v.)  navicularius,  navarehus, 
naucUrus.']  In  maritime  law.  A  person 
having  the  command  of  a  merchant  vessel 
and  the  government  of  her  crew;  hence 
commonly  styled  captain,  A  person  en- 
trusted with  the  care  and  navigation  of  a 
vessel  and  cargo,  appomted  by  the  owner, 
and  acting  as  his  confidential  agent.*  3 
Kenfe  Com,  158,  161.  Ahhott  on  Ship, 
[118,]  161. 

MASURA.  L.  Lat.  [from  massa,  q.  v.] 
In  old  English  law.  A  house  and  ground ; 
a  piece  of  ground  belonging  to  a  house ;  a 
house  in  a  city.     Spelman, 

An  old  decayed  house  or  wall ;  the  rums 
of  a  building.     Cowell, 

MATE.  In  maritime  law.  The  next 
officer  to  the  master  on  board  a  vessel,  who, 
on  his  death,  or  in  his  absence,  succeeds 
virtute  officii  to  the  care  of  the  ship,  and 
the  government  and  management  of  the 
crew.  8  ITenfs  Com,  176.  He  does  not, 
however,  eease  to  be  mate  in  such  cases, 
but  has  thrown  upon  him  cumulatively  the 
duties  of  master.     Id.  ilnd. 

MATERFAMILIAS.  Lat.  In  the  civil 
law.  The  mother  or  mistress  of  a  family. 
Calv,  Lex, 

MATERIA.  Lat  Matter;  substance; 
subject  matter.     3  £1.  Com,  322. 

MATERIAL  MEN.  In  maritime  law. 
Persons  who  furnish  and  construct  materials 
for  the  outfit  or  repair  of  vessels.  1  Kent's 
Com,  379.  2  Id,  168 — 170.  Such  as  ship- 
builders, rope-makers,  <fec.  Jacobsen's  Sea 
Laws,  357,  note.  U,  S,  Digest,  Material 
men. 

MATERTKRA.  Lat.  [Gr.  fitjt^adsX<pfj.'] 


In  the  ci^  law.  A  maternal  aunt;  a 
mother's  sister,  {matris  soror.)  Inst,  3.  6. 
1.  Bract,  fol.  68  b. 

MATRIMONIAL  CAUSES.  In  Eng- 
lish ecclesiastical  law.  Causes  of  action  or 
injuries  respecting  the  rights  of  marriage. 
One  of  the  three  divisions  of  causes  or 
injuries  cognizable  by  the  ecclesiastical 
courts,  comprising  suits  for  jactitation  of 
marriage,  and  for  restitution  of  conjugal 
rights,  divorces  and  suits  for  alimony.  3 
Bl.  Com.  92-— 94.  3  Steph,  Com.  712— 
714, 

MATRIMONIALITER.  L.  Lat.  In 
the  way  of  marriage.     Bract,  fol.  302  b. 

MATRIMONIUM.  Lat.  In  the  ci^-il 
law.  Matrimony ;  marriage.  Justinian 
makes  it  synonymous  with  nuptice,  and 
defines  them  both, — viri  et  mulieris  con- 
junctio,  individuam  vitcs  consuetudinem 
continens,  (the  union  of  a  man  and  a  woman 
in  a  state  of  habitual  and  inseparable  inter- 
course during  life.)     Inst.  1.  9.  1. 

MATRIX  ECCLESIA.  Lat.  A  mother 
church ;  a  cathedral  church,  in  respect  of 
the  parochial  within  the  same  diocese,  or  a 
parochial  church,  in  respect  of  the  chapels 
depending  on  her.     Cowell, 

MATTER  IN  DEED.  Matter  contained 
in  a  deed,  or  writing  under  seal  between 
two  or  more  parties,  which  is  regarded  as 
a  private  act.  Co.  Litt.  380  b.  St^h, 
PL  197.  Called  by  Lord  Coke  (u6.  sup.) 
matter  in  fait. 

MATTER  IN  PAIS.  Matter  m  the 
country.  This  term  is  used  by  Blackstone 
as  synonymous  with  matter  in  deed,  2  Bl, 
Com,  294.  But  it  is  generally  distinguished, 
and  applied  to  matters  not  transacted  in 
writing.  Steph,  PL  197.  2  Smith's  Lead, 
Cas.  458. 

Matter  «■  ley  ne  ••rra  niae  •■  b««che 

del  jiir*ra.  Matter  in  law  shall  not  be  put 
into  the  mouth  of  jurors.  Jenk,  Cent.  180. 
Another  form  of  the  maxim,  Ad  qaMttoacn 

leg&i  !!•■  rcapondent  jnratorca. 

MATTER  OF  RECORD.  Matter  en- 
tered on  record,  or  appearing  on  the  records 
of  a  court,  comprising  all  judicial  acts ; 
such  as  a  judgment  or  pleading  in  an  action, 
a  recognizance  acknowledged  before  a  court, 
and  the  old  proceedings  by  fine,  statute 
merchant,  &c.  Co.  Litt.  380  b.  Steph. 
PL  197. 
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MATURITY.  In  mercantUe  law.  The 
time  when  a  bill  of  exchange  or  promissory 
note  becomes  due.     Story  on  BUh,  §  329. 

MATURUS.  Lat.  Ripe;  mature  or 
perfect.  Maturiora  sunt  vota  mulierum 
quam  vtrorum  ;  the  desires  of  women  are 
more  matm'e  [sooner  matured]  than  those 
of  men.     6.  Co,  71  a.     Brcuit,  fol.  86  b. 

MAUGRE.  L.  Fr.  In  spite  of;  against 
the  will  of.  Litt,  sect.  C72.  See  Mdlgre, 
Mai  gree, 

MAUNDER.  L.  Fr.  [from  Lat.  man- 
dare,  q.  v.]  To  command.  Stat,  Westm, 
1,  c.  46. 

To  return  (a  writ).  Id.  ibid.  The  word 
occurs  in  both  these  senses  in  the  following 
passage:  Ut  sil  maunde  que  il  ad  fait 
Vexecution  en  due  maner, — adonqves  soit 
maunde  au  viscount  que,  &c, ;  and  if  he 
return  that  he  hath  done  execution  in  due 
manner, — ^then  shall  it  be  commanded  to 
the  sheriff  that,  <fec.     Id,  ibid, 

MAUVEISE.  L.Lat.  False;  fraudu- 
lent. £ritt,  c.  15.  Mauvestie;  a  fraud. 
Id,  Mauveysement  musce ;  fraudulently 
concealed.    Id.  fol.  3  b. 

MAXIM.  [L.  Fr.  maxime;  from  Lat. 
maximus,  greatest.]  A  general  principle ; 
a  postulate  or  axiom ;  a  rule  of  general  or 
universal  application,  upon  which  other 
rules  are  founded.*  Co,  Litt.  11a.  Called 
by  Lord  Coke, "  a  sure  foundation  or  ground 
of  art,  and  a  conclusion  of  reason;"  so 
called,  quia  maxima  est  efus  dignitas,  et 
certissima  auctoritas,  atque  quod  maxime 
omnibtis  probetur  ;  ^because  its  dignity  is 
greatest  and  its  autnority  most  sure,  and 
because  it  is  most  highly  approved  by  all.) 
Co.  Litt.  uh,  sup.  Lord  Bacon  observes 
that  "  the  conclusions  of  reason  of  this  kind 
are  worthily  and  aptly  called  by  a  great 
civilian,  legum  leges,  laws  of  laws,  for  that 
many  placita  legum,  that  is,  particular  and 
positive  learnings  of  laws,  do  easily  decline 
from  a  good  temper  of  justice,  if  they  be 
not  rectified  and  governed  by  such  rules." 
Bacon's  Max.  Pref. 

BlaxiBie  pact  •■■!  c^ntraria,  ria  ct 
iojaria.  The  greatest  enemies  to  peace 
are  force  and  wrong.     Co,  Litt.  161  b. 

"MAY,"  in  the  construction  of  public 
statutes,  is  to  be  construed  "  must "  in  all 
cases  where  the  legislature  mean  to  impose 
a  positive  and  absolute  duty,  and  not 
paerely  to  give  a  discretionary  power.     1 


Peters'  E.  46,  64.     3  HUVs  (N.  Y.)  R. 
612,  616. 

MAYHEM.  Otherwise  written  JfatAcm, 
(q.  V.) 

MAYN.  L.  Fr.  A  hand ;  handwriting. 
Britt.  c.  28. 

MAYOR.  [L.  Lat.  major;  L.  Fr. 
maire ;  Germ,  me^ec;  from  Lat.  major, 
greater.]  The  chief  magistrate  of  a  city 
[or  borough],  Cowell.  The  chief  officer 
of  a  municipal  corporation.  Spelman. 
Answering  to  the  portgreve  and  burgreve  of 
the  Saxons,  and  the  bailiff  of  the  Anglo- 
Normans. 

Spelman  observes  that  he  did  not  find 
this  word  used  in  England  prior  to  the 
Norman  invasion,  nor  was  it  applied  to  any 
corporation  xmlil  A.  D.  1189,  when  Richard 
I.  changed  the  bailifis  of  London  into  a 
mayor;  in  imitation  of  which  Ejng  John, 
A.  D.  1204,  made  the  bailiff  of  King's 
Lynn,  a  mayor.  The  Saxon  title  of  port- 
greve, or  portgerefe,  is  given  to  the  chief 
magistrate  of  London  in  a  charter  granted 
to  the  city  by  William  the  Conqueror. 
Camd.  Britt.  326.  See  Portgreve.  Ac- 
cording to  Cowell  and  Blount,  (who  quote 
Camden),  Richard  I.  ordained  two  bailiffs 
instead  oif  this  portgreve,  and  it  was  John 
who  changed  the  bailiffs  into  mayor. 
Mayor  {major  or  maior)  had  become  an 
ordinary  title  in  the  time  of  Bracton.  Bract. 
fol.  67.  The  i\i\e&  portreeve,  and  borough- 
reeve  conlinued  in  some  places  down  to  the 
passage  of  the  late  Municipal  Reform  Act, 
5  A  6  Will.  IV. 

Mayor  is  derived  by  Spelman  from  the 
Lat.  major,  (greater,)  denoting  that  he  held 
the  chief  rank  among  his  colleagues  in 
office,  whether  aldermen,  burgesses  or 
jurats,  who  anciently  constituted  his  council. 
Cowell  and  Blount,  who  trace  the  word  to 
the  Brit.  m£yr,  make  it  to  be  derived  from 
miret,  to  keep  or  guard.  Webster  pro- 
nounces the  derivation  from  Lat.  major  an 
error,  and  traces  the  word  to  the  Armoric 
mear,  and  Welsh  moer,  one  that  keeps  or 
guards. 

MEAN.  \L&l.medius;  Fr.  tnean«.]  In- 
termediate.    See  Mesne. 

MEASE,  Mese.  [L.  Fr.  mese,  meason  ; 
from  Germ.  me«j.]  In  old  English  law. 
A  messuage  or  dwelling  house.  Spelman. 
Cowell. 

MEDFEE.     In  old  English  law.     A 
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bribe  or  reward ;  a  compensation  given  in 
an  exchange,  where  the  things  exchanged 
were  not  of  equal  value.     CowelL 

"  MEDALS,"  in  a  wUl,  has  been  held  to 
pass  curious  pieces  of  current  com  kept  by 
a  testator  with  his  medals.  3  Atk,  202. 
2  Wmiams  on  Exec,  1032. 

MEDICAL  JURISPRUDENCE.  The 
science  which  applies  the  principles  and 
practice  of  the  different  branches  of  medi- 
cine to  the  elucidation  of  doubtful  questions 
in  a  court  of  justice.  Otherwise  called 
forensic  medicine.  WharUm^a  Lex.  A 
sort  of  mixed  science,  which  may  be  con- 
sidered as  common  ground  to  the  practi- 
tioners both  of  law  and  physic.  1  Steph, 
Com.  8. 

MEDIETAS  LINGU-^.  L.  Lat.  In 
old  practice.  Moiety  of  tongue;  half- 
tongue.  Applied  to  a  jury  empanelled  in 
a  cause  consisting  the  one  half  of  natives, 
and  the  other  half  of  foreigners.  See  De 
medietate  lingu<K, 

MEDITATIO  FUG^.  Lat.  In  Scotch 
law.  Contemplation  of  flight ;  intention  to 
abscond.     2  Karnes'  Equity,  14,  15. 

MEDIUM  TEMPUS.  L.Lat.  InoldEnff- 
lish  law.  Mean  time ;  mesne  profits.  Cowdl, 

MEDIUS.  Lat.  In  old  English  law. 
Mean;  intermediate;  between  two. 

A  mesne ;  an  intermediate  lord.  Tenena 
habens  medium  inter  ipsum  et  capitaiem 
dominum;  a  tenant  having  a  mesne  be- 
tween himself  and  the  chief  lord.  Stat. 
Westm.  2,  c.  9. 

In  old  continental  law.  A  man  of 
middle  condition.     L,  Alam.  tit.  67. 

MEDLETUM,  Melletum.  L.  Lat.  [from 
Fr.  tnealer,  to  mix  or  mingle.]  In  old  Eng- 
lish law.  A  mixing  together;  a  medley 
or  melee  ;  an  affray  or  sudden  encounter. 

An  offence  suddenly  committed  in  an 
affray,  {culpa  quam  quis  inopinate  com- 
miserit,  rixando  et  pugnando.)  Spelman. 
Glany.  lib.  1,  c.  2.  Bract,  fol.  164  b.  The 
English  word  medley  is  preserved  in  the 
term  chance-medley. 

An  intermeddling,  without  violence,  in 
any  matter  or  business.     Spelman, 

MEEN.  L.  Fr.  Mesne ;  a  mesne  lord. 
JBHtt.-o.  27. 

MEER.  L.  Fr.  The  sea.  Wrek  de 
meer;  wreck  of  the  sea.    Britt*  c.  21,  33. 


SS.     L.  Fr.    A  house  or  dwelling. 
Britt.  c.  40,  72. 

MEIGNEE,  Meiny.  L.  Fr.  Family; 
household.     Kelham. 

MEIN.  L.  Fr.  A  hand.  Meins  mises 
9ur  seintz ;  hands  laid  upon  the  holy 
(gospels).     Kelham. 

MEINDRE  AGE.  L.  Fr.  Minority; 
lesser  age.     Kelham. 

MEINS.   L.  Fr.   Less ;  least.    Kelham. 

MELDFEOH.  Sax.  [from  m^ld,  in- 
formation, and  feoh,  a  reward.]  In  Saxon 
law.  A  reward  given  to  an  informer. 
LL.  Irue,  MS,  c.  20.     Spelman. 

MELIOR.  Lat.  Better;  the  better. 
Melior  res;  the  better,  (best)  thing  or 
chattel.     Bract,  fol.  60. 

Melior  cat  jnatiiia  Tore  pr«TenicBa  qnam 

•cTere  i»aiiiena.  That  justice  which  ab- 
solutely prevents  [a  crime]  is  better  than 
that  which  severely  punishes  it.  3  Inst. 
Epil. 

Blelior  eat  conditio  FOMidoBtia,  et  rei 

qaan  actori*.    The  condition  of  the  party 
in  possession  is  the  better  one,  and  that  of 
a  defendant  is  better  than  that  of  a  plaintiff. 
4  Inst.  180.     Best  on  Evid.  293,  §  252. 
Melior  est  conditio  poMldentis  nbi  nentci^ 

jns  habct.  Where  neither  party  has  the 
right,  the  condition  of  the  party  in  posses- 
sion is  the  better.  Jenk.  Cent.  118,  case  36. 
Meliorem  conditionem  anam  fncere  |»o- 
tcst  minor^  deteriorcnt  neqnaqnnnia       A 

minor  can  make  his  condition  better,  but 
by  no  means  worse.     Co,  JJitt.  337  b. 

MELIORATIO.  Lat.  [from  miliar, 
better.]  In  old  English  law.  A  meliora- 
tion ;  a  making  better ;  an  improvement  or 
betterment,  ^rocf. fol.  75.  Stat. Marlbr.i^r. 

MELIUS.     Lat.      Better;   the  better. 
Melius  averium;  the  better  [best]  beast. 
Bract,  fol.  60. 
Meline  eat  omnia  mala  |»ati  qnam  malo 

conaeatire.    It  is  better  to  suffer  all  wrongs 
\axLj  wrong]  than  to  consent  to  wrong. 
3  fnst.  23,  marg. 
Melins  eet  recnrrero  qnam  nuUe  cnrrere. 

It  is  better  to  run  back  than  to  run  badly ; 
it  is  better  to  retrace  one's  steps  than  to 
proceed  improperly.     4  Inst.  176. 

Melina  eet  in  tempore  occnrrerey  qnam  poet 
eaneam    Tnlneratam   renMdinm   qn»rore. 

It  is  better  to  meet  a  thing  in  time  than 
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after  an  injury  inflicted,  to  seek  a  remedy. 
2  Inst  299. 

MELIUS  INQUIRENDUM  (or  INQUI- 
RENDO.)  L.  Lat.  (To  be  better  in- 
quired.) In  old  English  practice.  The 
name  of  a  writ  issued  to  the  escheator, 
commanding  him  to  make  a  further  inquiry 
or  to  take  a  new  inquisition  respecting  a 
matter;  as  to  inquire  who  was  the  next 
heir  of  a  party  who  died  seised  of  lands, 
&c.     Heff.  Orig.  293.  F,  N,  B.  255  C. 

MELLER.  L.  Fr.  To  mix  or  blend; 
to  meddle  with ;  to  interfere  or  interpose. 
Kelham* 

MEMORANDUM.  Lat.  [from  memo- 
rare,  to  remember.]  To  be  remembered ; 
be  it  remembered.  •  A  formal  word  with 
which  the  body  of  a  record  in  the  court  of 
King's  Bench  anciently  commenced  :  "  Me- 
morandum quod  alias,  scilicet  termino," 
&c,,  and  which  has  been  hterally  translated 
in  modem  records,  "  Be  it  remembered  that 
heretofore,  to  wit,  in  the  term,"  &c.  Towns. 
PL  486.  BohurCs  Instil,  Legalis.  32.  2 
Tidd's  Pr.  719.  The  whole  clause  is  now,  m 
practice,  termed,  from  this  initial  word,  the 
memxrrandumy  and  its  use  is  supposed  to 
have  originated  from  the  circumstance  that 
proceedings  "  by  bill,"  (in  which  alone  it 
has  been  employed)  were  formerly  con- 
sidered as  the  by-business  of  the  court. 
Qilh,  (7.  Pleas,  47,  48. 

The  term  memorandum  is  also  sometimes 
applied  to  a  special  clause  in  an  instrument, 
to  which  attention  is  particularly  required, 
as  in  a  pohcy  of  insurance  ;  and  it  has  now 
become  an  ordinary  word  signifying  a  brief 
note  in  writing  of  some  transaction,  or  an 
outline  of  an  intended  instrument,  or  an  in- 
strument drawn  up  in  a  brief  and  com- 
pendious form. 

MEMORANDUM.  A  clause  in  a  ma- 
rine policy  of  insurance,  declaring  that  cer- 
tain enumerated  articles,  and  any  other 
articles  that  are  perishable  in  their  own 
nature,  shall  be  free  from  average  under  a 
given  rate,  unless  general,  or  the  ship  be 
stranded.  3  Kent's  Com,  294,  295.  2  PUL- 
lips  on  Ins,  467.  This  clause  was  first 
introduced  into  the  London  policies  in  May, 
1749.     Id.  note. 

MEMORANDUM.  A  writing  required 
by  the  Statute  of  Frauds  to  bind  the  par- 
ties to  agreements  in  certain  specified  cases. 
2  Kent's  Com,  510.  It  may  be  ^ther  all 
on  one  paper,  or  on  several  papers,  if  suf- 
ficiently connected,  and  it  must  contain  the 


substance  of  the  agreement,  that  is  to  say, 
the  parties,  the  consideration  and  the  sub- 
ject matter  as  well  as  the  promise  and  sig- 
nature. See  Blackburn  on  the  Contract  of 
Sale,  c.  4. 

MEMORANDUM  CHECK.  A  check 
intended  not  to  be  presented  immediately 
for  payment ;  such  understanding  being 
denoted  by  the  word  mem,  written  upon 
it.  But  it  has  been  held  that  the  malong 
of  a  check  in  this  way  does  not  affect  its 
negotiability,  or  alter  the  right  of  the  holder 
to  present  it  to  the  bank,  and  demand  pay- 
ment immediately.  11  Paige's  R,  612. 

MEMORIA.  Lat.  Memory;  faculty 
of  remembrance;  mental  soundness  gene- 
rally. Utrum  compos  sui  et  bonat  memo- 
rise, cum  sano  intellectu  et  sensu  integro  ; 
whether  having  power  of  himself,  and  of 
good  memory,  with  sound  imderstanding, 
and  perfect  sense.  Bract,  fol.  15  b.  Vel 
esse  sancB  mentis,  vel  non  bona  memoriae ; 
or  to  be  not  of  sound  mind,  or  not  of  good 
memory.     Id,  fol.  43. 

In  old  records.  A  monument  or  sepulchre. 
Cowell,  Spelman, 

MEMORIE.  L.  Fr.  [from  Lat.  mmorta, 
q.  v.]  Memory ;  mind  or  understanding. 
Ne  fait  mie  en  droit  memorie  en  temps  du 
feffement ;  was  not  in  his  right  mind  at  the 
time  of  the  feoffment.     Britt,  c.  80. 

MEMORY.  [Lat.  memoria;  L.  Fr. 
memorie.']  Used  generally  with  the  word 
mind,  to  denote  full  possession  of  the  intel- 
lectual powers,  as  in  the  expressions,  "  sound 
and  disposing  mind  and  memory,"  and  the 
"  sancB  mentis  et  bona  memorise"  of  the 
ancient  law.  The  Fr.  memorie,  however, 
was  sometimes  singly  used  in  this  compre- 
hensive sense,  as  in  the  phrase  de  non  sane 
memorie,  (q.  v.)     See  Memorie. 

MEMORY  (or  TIME  OF  MEMORY.) 
In  English  law.  A  period  fixed  by  the 
statute  of  Westminster  1,  A.  D.  1276,  to 
commence  from  the  beginning  of  the  reign 
of  Richard  I.  2  Chitt,  Bl.  Com,  30,  31, 
and  note.     1  Steph,  Com,  46. 

MENAUNTISE.  L.  Fr.  A  place  of 
residence.     Britt.  c.  120. 

MENEE,  Meyne.  L.  Fr.  [from  mmtr, 
q.  v.]  A  leading.  Ovesque  la  menee  d4 
corns  et  de  bouche ;  with  the  leading  of 
boras  and  of  mouth.  Britt,  c.  12,  27.  A 
description  of  the  ancient  hu6  and  cry 
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vliioh  was  ledhj  &  number  of  men,  sound- 
ing horns  and  shouting. 

MENER,  JIfesner,  Menir.  L.  Fr.  To 
lead ;  to  conduct  or  manage ;  to  bring ;  to 
drive ;  to  carry.  Pris  et  mene  a  nostre 
gaole  ;  taken  and  carried  to  our  gaol.  BritU 
c.  29. 

MENIAL.  A  term  applied  to  a  do- 
mestic servant,  as  bemg  intra  tnoBma,  (with- 
in the  walls.)  1  BL  Com.  425. 

MENS.  Lat.  Mind;  understandmg. 
Calv,  Lex,  Mente  captus ;  of  unsoxmd 
nkind.     Id. 

Will;   meaning;   intention.     Id.    »•■• 

teatat«ris    in    t««taaicBtU    apcctaBdlA    est. 

The  intention  of  the  testator  is  to  be  re- 
garded in  wills.     Jenk.  Cent.  211, 


MENSA.    Lat. 
A  mensa  et  thoro. 


A  table;  board.     See 


MENSIS. 
vetitiis  ;    the 
month,  (q.  v.) 


Lat.      A  month.     Mensis 
prohibited   month ;    fence- 


MENSURA.  Lat.  In  old  English  law. 
A  measure.  Una  mensura  vini  per  totum 
regnum  nostrum,  et  una  mensura  cervisice, 
et  una  mensura  bladi;  one  measure  of  wine 
throughout  our  whole  realm,  and  one  mea- 
sure of  ale,  and  one  measure  of  grain.  Mag- 
na Charta,  c.  25. 

A  bushel.  Cowell, 

MENSURA  DOMINI  REGIS.  L.  Lat. 
The  king's  measure.  Otherwise  called 
fneiMura  regaXis  ;  the  standard  measure 
kept  in  the  exchequer.  Cowell.  1  Bl.  Com. 
276. 

MENTIRI.  Lat.  To  lie ;  to  assert  a 
falsehood.  Mentiri  est  contra  mentem  ire  ; 
to  lie  is  to  so  against  the  mind.  An  ety- 
mology of  me  civilians,  adopted  in  some  of 
the  old  reports.     Calv.  Lex.  3  Bulstr.  260. 

MERCANDISA,  ifercAoTU^Ma.  L.Lat. 
In  old  English  law.  Merchandize;  all 
goods  and  wares  exposed  to  sale  in  fairs  or 
markets.  Paroch.  Antiq.  311.  Magna 
Charta,  c.  14.  Bra4it.  fol.  57. 

MERCANTILE  LAW.  The  law  of 
trade;  that  branch  of  law  which  defines 
and  forces  the  rights  and  duties  of  mer- 
chants or  mercantile  persons;  embracing 
the  law  of  partnership,  of  principal  and 
agent,  of  bills  and  notes,  of  sale,  of  bailment, 

90 


guaranty,  and  lien,  the  law  ol  ahippingv 
of  insurance,  dw. 

MERCAT.  An  old  form  of  markeij 
common  in  Scotch  law,  formed  from  the 
Lat.  mercatum,  (q.  v.) 

MERCATIO.  I^at.  ffrom  mercmri,  to 
buy.]    A  buying ;  a  trafficking  or  trading. 

MERCATOR.  Lat.  [from  mercari,  to 
buy.]  A  trader ;  a  merchant  Strictly,  a 
buyer.  It  included  all  sorts  of  traders  or 
buyers  and  sellers.  Cowell.  Bract,  fol.  384. 
The  Lombards,  in  the  thirteenth  century, 
were  called  mercatores  and  campsores.  1  Bob. 
Charles  V.  Appendix,  note  xxx.  See 
Merchant. 

MERCATUM,  Mercatus,  Mercadum, 
Marcatum,  Marcadum.  L.  Lat.  [from 
mercari,  to  buy.!  In  old  European  law. 
A  place  of  pubuc  buying  and  selling ;  a 
place  of  trade  or  traffic ;  a  market;  {forum 
rerum  venalium,  locus  publiccs  mercationis.) 
Spelman.  Marcatum,  mercadum,  ana 
marcadum  are  used  in  continental  law. 
Mercatum  is  used  by  Bracton  and  other 
English  writers.     Bract,  fol.  56  b,  285. 

MERCEN-LAGE,  Merchen-lage.  [Sax. 
Myrcnalag.']  The  Mercian  law,  or  law  of 
the  Mercians.  One  of  the  three  principal 
systems  of  laws  which  prevailed  in  Engird 
in  the  times  of  the  Saxons;  being  that 
which  was  observed  in  many  of  the  mid- 
land counties,  and  those  bordering  on  the 
principality  of  Wales.  Spelman.  1  BL 
Com.  65. 

MERGES.  Lat.  Hire  or  compensation ; 
the  reward  of  labor,  whether  money  or 
other  thing.     Calv.  Lex. 

MERCHANDIZE.  [L.  Lat.  merehan- 
disa,  mercandisa  ;  Lat.  merx.]  Articles  of 
trade  or  traffic ;  subjects  oi  conmierce ; 
things  bought  and  sold,  or  bought  to  be 
sold  again.*  "The  term  merehafidize  is 
usually,  if  not  universally  limited  to  things 
that  are  ordinarily  bought  and  sold,  or  are 
ordinarily  the  subjects  of  conmierce  and 
traffic.'*  **  The  fact  that  a  thin^  is  some- 
times bought  and  sold,  is  no  proof  that  it  is 
merchandize."  Story,  J.,  2  Story's  R.  16, 
53.  "  The  term  merchandize  is  usually 
appUed  to  specific  articles,  having  a  sensible 
intrinsic  value,  bulk,  weight  or  measure  in 
themselves,  and  not  merely  evidences  of 
value."  Id.  54.  On  this  ground,  bank  bills 
were  held  not  to  be  merchandize.  Id.  ibid. 
See  6  Wendell's  B.  ZZ^.    On  the  other 
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hand,  diver  dollars  were  held  to  be  mer- 
chandize. 2  Mason's  JR.  467.  In  other 
cases,  a  broader  meaning  has  been  claimed 
for  the  word.  3  Metcalf's  JR.  366,  367, 
Wilde,  J. 

MERCHANT.  [L.¥r.  marchant;  Lat. 
mercator,  from  mercari,  to  buy.]  Strictly, 
a  buyer ;  one  who  buys  to  sell,  or  buys  and 
sells ;  a  trader ;  one  who  deals  in  the  pur- 
chase and  sale  of  goods ;  a  dealer  in  mer- 
chandize. 

One  who  traffics  or  carries  on  trade  with 
foreign  cotintries;  one  who  exports  and 
imports  goods,  and  sells  them  by  wholesale. 
TVebster.  This  is  considered  by  Webster 
the  proper  sense  of  the  word ;  but  there  is 
nothing  in  the  etymology,  or  in  the  appli- 
cation of  the  equivalent  words  in  Latin  and 
French,  which  warrants  such  a  restriction 
of  meaning.  It  appears  to  have  grown  out 
of  mercantile  usage,  and  it  is  very  properly 
said  by  the  editor  of  Cowell  that  mercator, 
the  Latin  equivalent,  embraced  all  sorts  of 
traders  or  buyers  and  sellers,  and  that  the 
Scotch,  in  calling  their  pedlars  merchants, 
keep  the  primitive  use  of  the  word.  In- 
deed, Bracton  expressly  apphes  the  term 
mercator  to  those  itinerant  chapmen  for 
whose  benefit  the  courts  of  pepoudrotis  or 
piepouders  were  held.    Bract,  fol.  334. 

MERCIMONIA.  In  old  writs.  Wares. 
Mercimonia  et  merckandizas ;  wares  and 
merchandizes.     JReg.  Brev.  Appendix,  10. 

MERCIMONIATUS  ANGLIC.  L. 
Lat.  In  old  records.  The  impost  of  Eng- 
land upon  merchandize.     Cowell. 

MERCY.  L.  Fr.  and  Eng.  [L.  Fr. 
tnerci ;  L.  Lat.  misericordia.]  In  old 
practice.  The  arbitrament  or  discretion  of 
the  king,  lord  or  judge,  in  punishing  any 
offence,  not  directly  censured  by  the  law. 
Cowell.  To  be  "  in  mercy  "  seems  to  have 
originally  signified,  to  be  subject  to  the 
discretion  of  the  king,  &c.  as  to  the  amount 
of  punishment.  Hence  were  framed  the 
Fr.  amercir,  and  English  amerce,  and 
amercement,  denoting  the  imposition  of  a 
pecimiary  punishment  in  ^en«ra/ terms.  See 
Amerce,  Amercement,  In  mercy.  Occa- 
sionally, however,  it  was  used  to  denote  a 
fixed  sum.  Soit  en  nostre  mercy  a  cent  sous  ; 
shall  be  in  our  mercy  at  a  hundred  shil- 
lings.   Britt.  c.  22. 

MERE.     Sax.    A  marsh.     Spelman. 

MERE.  L.Fr.  Mother.  Aele,  mere,  Jille; 
grandmother,  mother,  daughter.  Britt,  c.  89. 


MERE  RIGHT.  [L.  Lat.  merumjus; 
L.  Fr.  meer  drait.]  The  mere  right  of 
property  in  land ;  the^M*  proprietatis,  with- 
out either  possession  or  even  the  right  of 
possession.  2  Bl.  Com.  197.  The  abstract 
right  of  property. 

MERENNIUM,  JMerennum.  L.  Lat. 
In  old  records.     Timber.     Cowell. 

MERGER,  [from  Fr.  m^ger,  to  drown, 
from  Lat.  mergere,  to  plunge.]  The  drown- 
ing, sinking,  absorption  or  extinguishment 
of  one  estate  in  another.*  The  extinguish- 
ment by  act  of  law,  of  one  estate  in 
another,  by  the  union  of  the  two  estates. 
Preston  on  Merger,  7.  The  consolidation 
of  a  greater  estate  with  a  less.*  "It  is 
a  general  principle  of  law  that  where  a 
greater  estate  and  a  less  coincide  and  meet 
in  one  and  the  same  person,  without  any 
intermediate  estate,  the  less  is  inmiediately 
aimihilated,  or,  in  the  law  phrase,  is  said  to 
be  merged,  that  is,  sunk  or  drowned  in  the 
greater.  Thus,  if  there  be  tenant  for  years, 
and  the  reversion  in  fee  simple  descends  to, 
or  is  purchased  by  him,  the  term  of  years 
is  merged  in  the  inheritance,  and  shall  never 
exist  any  more."  2  Bl.  Com.  177.  1 
Steph.  Com.  293.  4  Kent's  Com.  99. 
2  Crahh's  Real  Prop.  1057,  §  2447.  Lee  on  . 
Abstracts,  255.  So  a  term  for  years  may 
merge  in  another  term  that  is  immediately 
reversionary  to,  or  expectant  upon  it.  Id. 
ibid.     4  KenCs  Com.  99. 

The  absorption  or  extinguishment  of  one 
contract  in  another.  Where  an  engage- 
ment has  been  made  by  way  of  simple  con- 
tract, and  afterwards  the  same  engagement 
is  entered  into  between  the  same  parties  by 
deed,  the  simple  contract  is  merged  in  the 
deed,  and  becomes  totally  extinguished.* 
Smith  on  Contracts,  18.  2  Penn.  B.  533. 
1  Watts  <&  Serg.  R.  83. 

MERISME,  i/arwm«.  L.Fr.  T^ber. 
Kelham. 

MERITS.  In  practice.  Matter  of  sub- 
stance in  law,  as  distinguished  from  matter 
of  mere  form ;  a  substantial  ground  of  de- 
fence in  law.  A  defendant  is  said  "to 
swear  to  rneriis,'*  or  "  to  make  affidavit  of 
merits/*  when  he  makes  affidavit  that  he 
has  a  good  and  sufficient  or  substantial 
defence  to  the  action  on  the  merits.  3  Chitt. 
Gen,  Pr.  543,  544.  Merits,  in  this  appli- 
cation of  it,  has  the  technical  sense  of 
merits  in  law,  and  is  not  confined  to  a 
strictly  moral  and  conscientious  defence. 
Id.  646.     1  Burr.  Pr.  214. 
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MERS.  In  old  English  law.  Marshy 
ground.     Spelman, 

MERTON,  Statute  of,  A  celebrated 
English  statute  passed  in  the  20th  year  of 
the  reign  of  Henry  III.  So  called,  because 
the  parliament  was  then  holden  at  the 
monastery  of  the  canons  regular  of  Merton, 
seven  miles  distant  from  the  city  of  London. 

2  Inst  79.  Bracton  calls  it  the  constitutio 
de  Merton.     Bract,  foL  227. 

MERUM.  Lat.  In  old  English  law. 
Mere ;  naked  or  abstract.  Merumjus  ;  mere 
right.  Bract,  ioL^X,  Majus  jus  merum ; 
more  mere  right.   Id,  ibid.   See  Mere  right. 

MERUM  IMPERIUM.  Lat.  In  the 
civil  law.  The  simple  power  of  punishment. 
Hallifaz  Anal,  b.  3,  c.  8,  num.  6. 

MERX.  Lat.  Merchandize;  moveable 
articles  that  are  bought  and  sold ;  articles 
of  trade.     See  ivfra, 

Bierx  est  qaicqnid  Teadi  p*te»t«  Mer- 
chandize is  whatever  can  be  sold.  Com, 
355.     3  Wooddes,  Lect,  263.     Wilde,  J., 

3  Metcalfs  R,  365,  367.  The  broad 
terms  of  this  maxim  are  qualified  by  the 
following. 

Mcrcia  apF«llatl*  ad  rea  mobiles  tantani 

pertinet.  The  term  merchandize  belongs 
to  moveable  thmgs  only.     Dig,  50.  16.  66. 

MERYM,  Merime,  Merisme,  Maerisme, 
Merrien,  Merin,   L.  Fr.   Timber.  Kelham, 

MES,  Meaa,  Mas,  L.  Fr.  But.  Britt, 
passim,  Litt,  passim.  Kelham.  Mesvide; 
but  see.  T.  Raym,  11.  Mes  adjomat ; 
but  it  is  adjourned.     Id,  201,  208. 

MES.  tot  mo.  00.  gar.  ter.  pra.  pas.  bos.  brae,  mora, 
Janca.  maris,  alne.  rus.  re.  sectare  priora. 

A  rhyming  couplet  artificially  constructed 
by  the  old  practitioners  in  real  actions,  for 
the  more  easy  remembrance  of  the  rule 
requiring  the  various  parcels  of  land  which 
might  be  demanded  in  a  writ  of  right,  to 
be  named  in  a  certain  order.  It  consists  of 
the  first  syllables  of  the  following  words : 
JUessuagium,  tqftvLOi,  9»olendinum,  colum- 
bare,  ^ardinum,  terra.,  ^ratum,  pas- 
tura,  boscus,  bruersL,  mora,  Juncana, 
mariscMS,  alnetam,  r««caria,  reditus ;  (in 
English,  messu£^e,  toft,  mill,  dovehouse, 
warden,  land,  meadow,  pasture,  wood, 
neath,  moor,  rush-ground,  marsh,  alder- 
ground,  broom-ground,  rent;)  the  words 
teetare  priora  (follow  the  firat  syllables) 
denoting  how  it  was  to  be  read.  F,  N,  B. 
9  C,    &  the  Register,  the  complementary 


syllables  are  written  over  each  of  the  abbre< 
viations.     Beg,  Orig,  2. 

MESAVENTURE.  L.  Fr.  A  mis- 
chance. Defined  by  Britton  to  be,  where 
persons  die  by  falling  from  trees,  ships, 
carts,  horses,  mills,  cfec.  Britt.  c,  7.  See 
Misadventure. 

MESCREAUNTES.  L.  Fr.  Apostates; 
imbehevers;  infidels.  Classed  by  Britton 
with  the  worst  criminals,  as  murderers, 
robbers,  prison-breakers,  sorcerers,  poison- 
ers, &c.  Britt,  c.  29.  Hence  the  term 
miscreant.  4  Bl,  Com.  44.  Otherwise 
written  mescroyantz.     Id,  ibid,  note. 

MESCRTJ.  L.Fr.  Suspected  of  crime ; 
guilty.     Britt,  c.  1,  4. 

MESE,  Mees,  Mease.  L.  Fr.  A  house. 
Litt.  sect.  69, 71,  701.  Derived  by  Spelman, 
with  the  L.  Lat.  messuagium,  from  the 
O.  Lat.  massa,  another  form  of  mansa  or 
mansus,     Spelman,  voc.  Mansus. 


MESFAIT.     L.  Fr. 
oflfence.     Britt,  c.  29. 


A  misdeed;  an 


MESFESOUR.  L.Fr.  A  wrong  doer; 
an  offender;  a  criminal.  Britt,  c.  15, 
22,  29. 

MESME.  L.  Fr.^  The  same.  Fre- 
quently contracted  to  m.  Beg,  Orig,  1 7,  nota. 

MESNALTY,  Mesnality.  In  old  Eng- 
lish law.  The  estate  or  right  of  a  mesne, 
(q.  V.)     Termes  de  la  ley, 

MESNE.  L.Fr.  &Eng.  {Lsit,  medius,] 
Middle;  intermediate;  between  two  per- 
sons or  proceedings.     See  infra. 

An  intermediate  lord ;  a  lord  who  stood 
between  a  tenant  and  the  chief  lord ;  a 
lord  who  was  also  a  tenant.  "  Lord,  mesne, 
and  tenant;  the  tenant  holdeth  by  four- 
pence,  and  the  mesne  by  twelve  pence." 
Co.  Litt.  23  a. 

MESNE  LORD.  In  old  English  law. 
A  middle  or  intermediate  lord ;  a  lord  who 
held  of  a  superior  lord.  2  Bl.  Com.  59. 
More  commonly  termed  a  mesne,  (q.  v.) 

MESNE  PROCESS.  In  practice.  In- 
termediate process  ;  process  intervening 
between  the  beginning  and  end  of  a  suit. 
3  Bl,  Com,  279. 

The  writ  of  capias  ad  respondendum. 
Called  mesne,  to  distinguish  it  on  the  one 
hand,  from  the  original  process  by  which  a 
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suit  #B8  formerly  commenced ;  and  oh  the 
other,  from  the  final  process  of  execution. 
Id.  ibid. 

MESNE  PROFITS.  [L.  Lat.  media 
prqfieua.']  In  practice.  Intermediate  pro- 
fits ;  profits  which  hare  been  accruing 
between  two  given  periods.  ITolthouse, 
Profits  of  land  which  a  tenant  has  received 
during  the  period  -of  his  wrongful  posses- 
sion ;  and  which  after  a  recovery  in  eject- 
ment may  be  recovered  by  an  action  of 
trespass.  8  Bl,  Com.  206.  In  New  York, 
a  proceeding  by  suggestion  has  been  sub- 
stituted for  an  action.  2  Bev.  St.  [310,] 
286,  §  44. 

MESNER.  L.  Fr.  To  lead;  to  con- 
duct or  manage.    Kelham.    See  Mener. 

MESPRENDRE.  L.Fr.  To  misbehave; 
to  do  amiss ;  to  offend.    Kelham. 

To  mistake.  Id.  This  b  the  literal 
meaning. 

MESPRISION.  L.  Fr.  [from  mespren- 
dre,  q.  v.]  Mistake;  a  mistaking.  Par 
mesprision  de  nosmes  nomables  ;  by  mis- 
take of  names  that  should  be  named.  Britt. 
c.  48. 

MESS  BRIEF.  Germ.  In  Danish  sea 
law.  One  of  a  ship's  papers ;  a  certificate 
of  admeasurement  granted  at  the  home 
port  of  a  vessel,  by  the  government  or  by 
some  other  competent  authority.  Jacobsens 
Sea  LatDS,  51. 

MESSOINGES.   L.Fr.   Lies.  Kelham. 

MESSUAGE.  [L.  Lat.  fMBSuagium, 
mestiaffium;  L.  Fr.  mease,  meason.]  A 
dwelling  house,  with  some  adjacent  land 
assigned  to  the  use  thereof.  Cowell. 
Spelman. — A  dwelling  house  with  the 
adjacent  buildings,  including  garden,  orch- 
ard and  curtilage.*  Co.  Litt.  6  b,  6.  Bur- 
Urn's  Beal  Prop.  11 5,  pi.  646.  Held,  in 
some  of  the  old  cases,  to  be  a  word  of 
larger  import  than  house ;  the  latter  word 
comprehending  buildings  only.  Keilw.  67. 
But  this  is  now  overruled  in  England.  2 
Term.  R.  498.  1  CraWs  Real  Prop.  74, 
§  89.  And  see  Cro.  Jac.  684.  Which  is 
merely  restoring  the  ancient  interpretation 
of  the  word;  it  having  been  held  as  far 
back  as  the  Year  Books,  that  there  was  no 
difference  between  a  house  and  a  messuage. 
Fairfax,  J.,  M.  21  Edw.  IV.  62.  Thel. 
Dig.  Ub.  8,  c.  1,  fl  6.  See  ace.  4  Perm. 
St.  (Barr's)  R.  98.  2  Silliard's  Real 
Prop,  89$.    See  Jffouse, 


Tim  word,  which  is  still  of  consttmt 
occurrence  in  conveyances  and  wiUs^  is 
derived  by  Spelman  from  the  L.  Lat.  or 
ItaL  massa,  (q.  v.,)  or  old  Fr.  mas,  answer- 
mg  to  the  L.  Fr.  mese,  (q.  v.) 

MESSUAGIUM,  Mesuagium.  L.  Lat. 
A  messuage.  Reg.  Grig.  1.  Oro.  Jac. 
684.  Messuagium  sive  domus,  (a  messuage 
or  house,)  are  one  and  the  same.    Id.  ibui. 

MESTER.  L.  Fr.  Need;  occasion. 
Si  mester  soil;  if  need  be.     Britt.  c.  1. 


MESTIER.  L.Fr.  Business;  occupa- 
tion. Un  coroner  que  face  le  meatier  de  la 
corone  ;  a  coroner  who  shall  attend  to  the 
affairs  of  the  crown.     Britt.  fol.  2. 

MESURE.  L.Fr.  Measure.  Britt.  c.  SO. 

META.  Lat.  The  eoal  of  a  Roman 
race-course ;  a  mark  or  object  about  which 
the  chariots  turned,  and  where  the  course 
ended. 

In  old  English  law.  A  boundary  Ime  ; 
a  border  or  terminus.  Properly,  a  visible 
object,  standing  upon  the  line,  as  a  stone  or 
tree,  and  showing  where  it  ended ;  a  butt. 
See  Butts  and  bounds.  Bundce  et  metae, 
et  raiionabiles  divisce  qua  ponuntur  in  ter- 
minis  et  finibus  agrorum,  ad  distinguendum 
prcedia  et  dominia  vicinorum  ;  bounds  and 
metes  and  reasonable  divisions  which  are 
set  on  the  borders  and  limits  of  lands,  in 
order  to  distinguish  the  estates  and  pro- 
perties of  neighoors.  Bract,  fol.  166  b,  167. 

METALLUM.  Lat.  In  the  Roman 
law.  A  kind  of  pimishment  by  which  con- 
victed crimmals  were  condemned  to  labor 
in  the  mines.     Calv.  Lex. 

METATUS.  L.  Lat.  In  old  European 
law.  A  dwelling ;  a  seat ;  a  station ;  quar- 
ters;  the  place  where  one  lives  or  stays. 
Spelmxin. 

METES  AND  BOUNDS.  [L.  Lat.  meta 
etbundcB.]  In  conveyancing.  The  boundary 
lines  of  lands,  with  their  terminating  points  or 
angles ;  terminal  lines,  with  their  d&tinctive 
objects;  end  lines  and  side  lines.  Called 
in  old  Scotch  law,  m£ths  and  marches. 
Skene  in  Reg.  Maj.  lib.  i.,  c.  10.  See  Butts 
and  bounds. 

MHTPAJEA0OS,  MtiJ^dehpog.  Gr. 
[from  iuijr^^,  mother,  and  adeiqfos,  brother.] 
In  the  civil  law.  A  maternal  uncle,  (avun- 
culus;) a  mother's  brother.    Inst.  8.  6;  }, 
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MHTPAAEA^K,  Jlfl;T^<4JcX^.  Gr. 
[from  fiA^n^y  mother,  and  a^Bhpi^,  sister.] 
In  the  civil  law.  A  maternal  aunt,  {nkaUr- 
tera;)  a  mother's  sister.     Inst.  8.  6.  1. 

METROPOLIS.  Grseco-Lat.  &  Eng. 
[Gr.  f*tiTQ6noltg,  from  fi^tfjQ,  mother,  and 
nilig,  city.]  A  mother  city;  one  from 
which  a  colony  was  sent  out.     Calv,  Lex, 

The  capital  of  a  province.    Id. 

METROPOLITAN.  In  English  law. 
One  of  the  titles  of  an  archbishop.  Derived 
from  the  circumstance  that  archbishops 
were  consecrated  at  first  in  the  metropolis 
of  a  province.     4  Inst.  94. 

METTRE.  L.  Fr.  [from  Lat.  mittere, 
q.  v.]  To  put ;  to  place  or  set ;  to  fix. 
Mettre  en  escript ;  to  put  in  writing.  Britt. 
fol.  1.  Se  pusse  mettre  en  jure  ;  may  put 
himself  on  a  jury.  Id.  c.  68.  Si  il  se 
mette  en  pays;  if  he  put  himself  on  the 
country.    Id.  c.  16. 

METUS.  Lat.  In  old  English  law. 
Fear ;  apprehension  of  danger,  present  or 
expected,  {prcBsentis  vel  futuri  periculi 
causa;)  not  the  fear  of  a  foolish  and 
timorous  person,  but  such  as  may  influence 
a  steady  man,  {talem  qui  cadere  possit  in 
virum  constantem  ;)  such  a  state  of  appre- 
hension, as  may  mclude  peril  of  death  and 
bodily  torture ;  (ta^is  enim  debet  esse  metus 
qui  in  se  contineat  mortis  periculum  et  cor- 
poris  cruciatum.)  Bract,  fol.  16  b.  1  BL 
Com.  131. 

MEU.  L.  Fr.  Moved;  commenced, 
as  a  suit.     Kelham.     Britt.  c.  126. 

MEULX,  Meux,  Meuz,  Meutz^  Meultz, 
L.  Fr.     Better.     Kelham. 

MEYN,  Mayn.  L.  Fr.  Hand.  De 
meyn  en  meyn  ;  from  hand  to  hand.  Kel- 
ham. 

An  oath.  A  sa  soule  meyn;  on  his 
own  single  oath.     Id. 

Mean,  intermediate.  En  le  meyn  temps.  Id. 

MEYNOVERER.  L.Fr.  To  occupy; 
to  manure,  (q.  v.)     Britt.  c.  40. 

MEYNPAST.  L.Fr.  A  household  or 
family.     Britt.  c.  1.     ^qq  Manupastus. 

MEYNPERNOUR.  L.  Fr.  A  mam- 
pemor.     Britt,  c.  1,  21. 


MEYNS.     L.  Fr. 
Less;  insufficiently; 


[from  Lat.  minus.l 
not*     Meyns  avyse- 


ment  maunde  ;  ill  advisedly  sent.  Kelham. 
Meyns sachaniz ;  illiterate.  Id.  Au meyns; 
at  least.     Id. 

MEYS.    L.Fr.     A  month.     Kelham. 

MI,  My.  L.  Fr.  [from  Lat.  medius^ 
Half;  middle.    Kelham.    L.  Fr.  Diet. 

MICHEL-GEMOT.  Sax.  Great  meet- 
ing. One  of  the  names  of  the  general 
council  of  the  kingdom  in  the  times  of  the 
Saxons.     1  Bl.  Com.  147. 

MICHEL-SYNOTH.  Sax.  Great  coun- 
cil. One  of  the  names  of  the  general  council 
of  the  kingdom  in  the  times  of  l^e  Saxons. 
1  Bl.  Com.  147. 

MIDDLE  THREAD.  [L.  Lat.  medium 
filum  ;  L.  Fr.  fil  de  myleuA  An  imaginary 
line  drawn  through  the  middle  of  a  stream 
in  the  dbrection  of  its  length.*  Story,  J. 
3  Sumner's  B.  170,  178. 

MIE.    L.  Fr.    Not;  iU.    Kelham. 
Middle.    Id.    See  Mi. 

MIELZ,  Mieltz,  Miee,  Miex.  L.  Fr. 
Best;  better.     Kelham. 

MIENDRE.  L.  Fr.  Less ;  least.  Kelham. 

MIERE,  Mier,  Mire.  L.  Fr.  Mother. 
Old  forms  of  mere.    Kelham, 

MILES.  L.  Lat  A  knight;  (Lat.  a 
soldier.)  So  called,  because  the  knights 
{milites,)  formed  a  part  of  the  royal  army, 
in  virtue  of  theii-  feudal  tenures.  1  Bl. 
Com.  404.  A  knight  bachelor.  1  Salk.  6, 
pi.  14. 

MILITARY  CAUSES.  In  English  law. 
Causes  of  action  or  injuries  cognizable  in 
the  court  military,  or  court  of  chivalry. 
3  Bl.  Com.  103. 

MILITARY  COURTS,  in  English  law, 
include  the  ancient  court  of  chivalry  and 
modem  courts  martial,  (qq.  v.)  3  Bl. 
Com.  68,  103. 

MILITARY  FEUDS,  (FIEFS  or 
FEES.)  In  old  English  law.  The  genuine 
or  original  feuds  or  feudal  estates,  which 
were  all  of  a  mihtary  nature,  and  in  the 
hands  of  military  persons,  being  held  by  the 
tenure  of  military  service.*   2  Bl.  Com.  67. 

MILITARY  LANDS.  In  American 
law.    Lands  granted  to  soldiers  for  military 
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U.  S,  Digest,  Military  and  Bounty 


MILITARY  TENURES.  In  English 
law.  The  ancient  tenures  by  knight  ser- 
vice and  escuage,  which  were  abolished  by 
the  statute  12  Car.  II.  c.  24.  2  BL 
Com.  11. 

MILITIA.  Lat.  &  Eng.  [from  miles, 
a  soldier.]  Mihtary  service.  The  national 
soldiery  of  a  country,  as  distinguished  from 
the  standing  mihtary  force ;  consisting  of 
the  able  bodied  male  inhabitants  of  a  pre- 
scribed age,  who  are  enrolled,  officered, 
mustered  and  trained  according  to  law,  but 
are  called  into  actual  service  only  on  emer- 
gent occasions,  such  as  insurrection  or 
invasion,  for  the  public  defence.  Act  of 
Congress,  May  8,  1792.  U.  S.  Digest, 
Militia.     1  Kenfs  Com.  262,  2C6. 

MILL.  The  grant  of  a  saw  mill  or  grist 
miU,  with  its  pnvileges  and  appurtenances 
will  pass  the  land  under  it,  and  that  required 
for  the  use  of  the  mill ;  also  the  head  of 
water  necessary  to  its  enjoyment,  and  the 
right  of  flowing  back  upon  other  lands  of 
the  grantor.    3  ShepL  R.  218.    5  Id.  281. 

MILL  SITE.  The  grant  of  a  mill  site 
passes  all  the  land  covered  by  the  mill. 
2  Appl.  61.  The  exception  in  a  lease,  of  a 
mill  site,  includes  not  merely  an  easement, 
but  the  soil  of  the  mill  site,  and  all  the 
land  necessary  for  the  pond  and  for  carry- 
ing on  the  mil.     6  CofwevCs  R,  611. 

MILLENA.  L.  Lat.  [from  Lat.  mille, 
a  thousand.]  In  old  English  practice.  A 
thousand.     Toiff^ns.  PL  111. 

MINA.  L.  Lat.  In  old  Enghsh  law. 
A  measure  of  com  or  grain.  Cowell, 
Spelman. 

MINARE.  L.  Lat.  In  old  records. 
To  mine  or  dig  mines.  Cowell.  Minator  ; 
a  miner.     Id. 

To  drive.  Spelman.  Minator  carucce  ; 
a  ploughdriver.     Cowell. 

MIND  AND  MEMORY.  A  phrase 
appUed  to  testators,  denoting  the  possession 
of  mental  capacity  to  make  a  will.  In 
order  to  make  a  vahd  will,  the  testator 
must  have  a  sound  and  disposing  mind  and 
memory.  In  other  words,  he  ought  to  be 
capable  of  making  hb  will,  with  an  under- 
standmg  of  the  nature  of  the  business  in 
which  he  is  engaged, — a  recollection  of  the 
property  he  means  to  dispose  of  ;^-of  the 


persons  who  are  the  objects  of  his  bounty, 
and  the  manner  in  which  it  is  to  be  distri- 
buted between  them.  Washington,  J. 
3  Wash,  a  a  R.  385,  386. 

MINE,  held  to  have  the  sense  of  quarry. 
14  Mees.  d;  W.  869,  872.  Parke,  B.. 
quoting  Jacob. 

MINERA.      L.  Lat.     In  old  English 

law.     A  mine.     Co.  Litt.  6  a.     Miner€s 

de  pierre ;  mines  of  stone.  Year  Book, 
17  £dw.  III.  c.  7. 

MINERALS,  held  to  include  all  fossil 
bodies  or  matters  dug  out  of  mines.  14 
Mees.  <k  W.  859.  Such  as  beds  of  stone 
which  may  be  dug  by  winning  or  quarry- 
ing.    Id.  ibid.    Parke,  B. 

MINIME.  Lat.  In  the  least  degree; 
least  of  all;   by  no  means;   not  at  all. 

BliBime  mnUinda  sant  qa«  ceriam  hab«»> 
rant  intorpretationcni.    Things  which  have 

had  a  certain  interpretation,  [whose  inter- 
pretation has  been  settled,  as  by  common 
opinion,]  are  not  to  be  altered.  Co.  Litt. 
365.      Wingate's  Max.  748,  max.  202. 

MINIMENT.  An  old  form  of  muni- 
ment, (q.  V.)     Blount. 

MINIMUS.  Lat.  The  least ;  the  smallest 

MiniBia  p«iia  corporal!*  eat  u^Jor  qva* 

libot  F«cvBiaria.  The  smallest  corporal 
punishment  is  greater  than  any  pecuniary 
one.     2  Inst.  220. 

MINISTER.  Lat.  &  Eng.  [L.  Fr. 
ministre.'\  An  assistant;  an  attendant.* 
A  servant.  Hob.  126.  One  who  executes 
the  orders  of  another.*  A  chief  servant ; 
an  agent.     Webster. 

An  officer  of  justice,  charged  with  the 
execution  of  the  law,  and  hence  termed  a 
ministerial  officer ;  such  as  a  sheriff,  bailiff, 
coroner,  sheriff 's  officer.  Britt.  q.  21.  The 
Roman  praetor's  attendants  were  called 
ministri.  Adam* s  Rom.  Ant.  I SS.  In  the 
old  books,  the  term  is  applied  to  all  officers 
assisting  in  the  administration  of  justice, 
such  as  clerks,  Serjeants,  attorneys,  <&c. 
and  even  to  the  justices  themselves.  Britt. 
ub.  sup.  Stat.  Westm.  1,  c.  26.  2  Inst. 
208. 

In  Saxon  law.     A  thane.     Spelman. 

In  international  law.  A  diplomatic  agent 
or  representative ;  as  a  minister  plenipoten* 
tiary,  a  resident  minister.  Wheaton^s  Intern. 
Law,  264.     1  Kent^s  Com.  39,  40. 

MINISTERIUM.    Lat.  [icom  minister. 


Digitized  by 


Google 


iror 


(no) 


Mis 


q.  v.]      Ministry  ;    attendance ;    service ;  I 
office.     CaXv.  Lex,     Spelman. 

MINOR.  Lat.  Less ;  younger.  See 
Minus, 

MINOR.  Lat.  &  Eng.  A  minor,  or 
infant.  A  term  derived  from  the  civil  law, 
which  described  a  person  under  a  certain 
age,  as  less  than  so  many  years.  Minor 
viginti  quinque  annis  ;  one  less  than  twenty- 
five  years  of  age.  Inst.  i.  14.  2.  The 
correlative  term  was  major,  (as  mojar 
viginti  quinque  annis,)  but  this  has  not  been 
adopted  in  English.  Bracton  uses  the  word 
minor  alone,  in  its  modem  sense  of  infant. 
Bract,  fol.  340  b. 

mUi^r  j«rare  iii*b  p*t«st.  A  minor  can- 
not make  oath.  Co,  Litt.  172  b.  An 
infant  cannot  be  sworn  on  a  jury.  Litt. 
sect.  259.  A  maxim  of  practice,  taken 
even  anciently  in  a  qualified  sense.  Co. 
Litt.  ub,  sup, 

BIiM*r  ir  annia  wfm  adntittitvr  fare 
execvtoren.  A  person  under  seventeen 
years  is  not  admitted  to  be  an  executor. 
6  Co.  67,  Sir  Moyle  Finch's  case,  A  rule 
of  ecclesiastical  law. 

IHinar  minarem  cuaiadire  aan  debet, 
aliM  enim  rraaamilnr  male  regere  qal 
■«i|»aam  regere  aeecit.       A    minor    OUght 

not  to  be  guardian  to  a  minor,  for  he  who 
knows  not  how  to  govern  himself,  is  pre- 
sumed to  be  unfit  to  govern  others.  Fleta, 
lib.  1,  c.  10.     Co.  Litt.  88  b. 

MINOR  ^TAS.  Lat.  Minority  or 
infancy.  Cro,  Car.  516.  Literally,  lesser 
age. 

MINORA  REGALIA.  L.  Lat.  In 
English  kw.  The  lesser  prerogatives  of 
the  crown,  including  the  rights  of  the 
revenue.     1  £1.  Com.  241, 

MINORITY.  [L.  Lat.  minor  atas,  con- 
tracted into  minontas.']  The  state  of  being 
under,  or  less  titan  a  certain  age ;  in  the 
civil  law,  under  twenty-five,  (minor  viginti 
quinque  annis  ;)  in  the  common  law,  imder 
twenty-one.     See  Infancy,  Minor, 

MINUS.  Lat.  Less.  In  many  phrases 
of  the  civil  law,  this  word  had  the  sense  of 
not.  Thus  a  debt  was  said  to  be  mintis 
solutum,  though  none  of  it  had  been  paid. 
Minus  solutum  intelligitur  etiam  si  nihil 
esset  solutum.  Dig,  50.  16.  32.  So,  in 
some  common  law  phrases.  Minus  satis  ; 
insufficient.  Cro,  Jac,  552.  Minus 
Mufficiens  in  literatura;  incompetent  in 
point  of  learning.    I  BL  Com.  390. 


In  ea  qvad  plae  elr,  aemper  iaeet  et  niaa** 

In  the  greater  is  always  included  the  less 
also.     Dig.  50.  17.  110. 

MINUTE.  L.  Fr.  [from  mi,  middle, 
and  uugt,  night.]     Midnight.     Britt,  c.  80. 

MINUTE  TITHES.  [L.  Lat.  minuttB, 
or  minores  dedmoe.']  In  old  English  law. 
Small  tithes,  such  as  usually  belong  to  the 
vicar ;  as  herbs,  seeds,  eggs,  honey,  wax, 
(fee.      Cowell.     2  Inst.  649. 

MIRROR  OF  JUSTICES,  commonly 
called  THE  MIRROR.  The  title  of  an 
old  treatise  written  in  law  French,  and 
generally  attributed  to  Andrew  Home,  who 
was  chamberlain  of  London  in  the  time  of 
Edw.  II.  though  the  share  which  Home 
had  in  the  work  has  been  a  matter  of  dis- 
pute. Lord  Coke  supposes  that  the  greater 
part  of  it  was  written  before  the  conquest, 
and  that  Home  added  many  things  to  it  in 
the  reign  of  Edward  1.  9  Co.  pref.  10  Id, 
pref.  Dugdale  supposes  that  Home  com- 
posed the  work  from  an  old  law  tract 
called  Speculum  Justitiariorum,  Dugd, 
Grig,  Jur.  23.  Mr.  Reeves  is  of  the  opinion 
that  great  part  of  it  was  written  after  Fleta 
and  Britton.  2  Reeves'  Hist.  358.  It  was 
first  published  in  1642.  CrahVs  Hist. 
224,  225. 

MISA.  L.  Lat.  In  old  English  law. 
The  mise  or  issue  in  a  writ  of  right.  Spel- 
man.     See  Mise, 

In  old  records.  A  compact  or  agree- 
ment ;  a  form  of  compromise.     Cowell. 

MIS^.  L.  Lat.  [from  L.  Fr.  mise,  q.  v.] 
In  old  practice.  Costs  of  suit.  Spelman. 
T.  Raym,  20.  Kitchin  and  West  are 
referred  to  in  Cowell,  as  using  the  singular 
misa,  but  this  was  rare. 

MISADVENTURE.  [L.  Fr.  mesaven- 
iure  ;  L.  Lat.  infortunium,]  In  criminal 
law.  Mischance;  misfortune  or  accident. 
See  Mesaventure,  This  term  is  differently 
defined  by  Britton,  Staundford  and  West. 
Britt.  c.  7.  Staundf.  PI,  Cw,  lib.  1,  c.  8. 
West's  Symbol,  part  2,  tit.  Indictment, 
sect.  48 — 50.     Cowell, 

MISCONTINUANCE.  In  practice.  An 
improper  continuance ;  want  of  proper 
form  in  a  continuance.  Cowell  makes  it  to 
be  the  same  with  discontinuance, 

MISCREANT.  In  old  English  law. 
An  apostate ;    an  unbeliever ;    one  who 
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MISDEMEANOUR,  Misdemesnor.  In 
criminal  law.  A  less  heinous  species  of 
crime ;  an  indictable  offence,  not  amounting 
to  felony.     4  Chitt.  BL  Com.  5,  and  note. 

According  to  Blackstone,  crime  and  mis- 
demeanour, properly  speaking,  are  mere 
synonymous  terms.  4  BL  Com,  uh.  sup, 
4  Steph,  Com.  67. 

MISE.  L.  Fr.  Cost  or  expense.  CowelL 
But  it  is  most  commonly  used  in  the  plural, 
{mises,)  like  the  L.  Lat.  mUm,  BritL  c.  17. 
Kelham. 

MISE.  L.  Fr.  <fe  Eng.  [L.Lat.  mu9um,'\ 
In  old  English  practice.  Ihe  issue  in  real 
actions,  particularly  in  writs  of  right.  So 
caUed,  because  both  parties  put  themselves 
upon  the  mere  right,  and  the  whole  cause 
was  put  \mis8d\  upon  this  point.  Co,  lAtt. 
294  b.  Lord  Coke  seems  to  consider  this 
word  to  be  derived  from  the  Lat  mittere, 
to  put.  But  it  appears  to  be  essentially 
French,  from  mettre,  to  put.  Crabb's  Hist, 
422.  Et  iljoyne  le  mise  8ur  le  mere  droit ; 
and  he  join  the  mise  upon  the  mere  right. 
LUt,  sect.  478.  Le  mise  est  jcyne  en  le 
bank.    Id,  sect.  514. 

MISE-MONEY.  In  old  records.  Money 
given  by  way  of  contract  or  composition  to 
purchase  any  liberty,  &c.    CowelL   Blount. 

Hiacra  eat  rnvrwltum^  vbl  Jvs  eat  vasniii 
•■t  incerinm  [iacosmitHBiO  It  is  a  wretched 

state  of  slavery,  where  the  law  is  shifting 
or  uncertain  [unknown.]  4  Inst.  246.  It 
is  one  of  the  genuine  marks  of  servitude,  to 
have  the  law,  which  is  our  rule  of  action, 
either  concealed  or  precarious.  1  BL  Com. 
416.  Obedience  to  law  becomes  a  hard- 
ship, when  the  law  is  unsettled  or  doubtful. 
Broom's  Max.  62. 

MISERABILE  DEPOSITUM.  Lat.  In 
the  civil  law.  A  sad  or  lamentable  deposit ; 
one  made  imder  circumstances  of  sorrow  or 
misfortune,  such  as  insurrection,  fire,  ship- 
wreck, &c.  Heinecc.  Mem.  Jur.  Civ. 
lib.  3,  tit.  16,  §  812. 

MISERERE.  Lat.  Have  mercy.  The 
first  word  (in  the  Latin  version)  of  the  fifty- 
first  psalm,  from  which  the  whole  psalm 
was  called  the  Miserere,  or  psalm  of  mercy. 
It  was  the  first  verse  of  this  that  the  ordi- 
nary commonly  gave  to  such  malefactors 
to  read,  as  had  the  benefit  of  clergy  allowed 
ihem  by  law.     Coweli. 


MISERICORDIA.  L.  Lat.  In  old 
practice.     Mercy.     See  In  misericordia. 

An  amercement.  The  old  writ  De  m^- 
derata  miserieordia  lay  where  a  man  had 
been  outrageously  amerced,  to  moderate  or 
mitigate  it.     F.  iV^.  B.  76. 

MISES.  L.  Fr.  Expenses  or  costs.  2 
Inst.  628.  Sauve  al  trovour  see  mises,  et 
ses  costages  renables  ;  saving  to  the  finder 
his  expenses  and  his  reasonable  costs. 
Britt.  c.  17. 

Tasks;  taxes;  talliages  or  takings.  Stat. 
Confirm.  Chart,  c.  6.  2  Inst  628. 

MISFEASANCE.  [L.  Fr.  mesfaisance.] 
A  misdeed  or  trespass.  Cro.  Car.  498. 
CowelL 

The  doing  what  a  party  ought  to  do, 
improperly.  1  Tidd*s  Fr.  4.  The  im- 
proper performance  of  some  act  which  a 
man  may  lawfully  do.     3  Stq>h.  Com.  460. 

MISHERSING.  In  old  English  law. 
The  being  quit  of  amercements  for  plaints 
in  any  courts,  not  regularly  or  properly 
preferred.   Spelman, 


MISJOINDER.  In  practice.  Improper 
joinder  or  union.  Used  to  denote  the  im- 
proper union  of  parties  as  plaintiffs  or  de- 
fendants in  an  action,  and  the  improper 
imion  of  causes  of  action  in  one  suit.  1  Chitt. 
FL  13,  44,  66,  86,  205. 


MISKENNING.  In  Saxon  and  old 
English  law.  An  unjust  or  irregular  sum- 
moning to  court;  to  speak  imsteadily  in 
court;  to  vary  in  one's  plea.  CowelL 
Blount.  Spelman. 

MISLIER,  Mislyer.  L.  Fr.  To  choose 
the  wrong  ;  to  mistake.  Kelham.  L.  Fr. 
Diet 

MISNOMER,  [from  Fr.  mes,  amiss,  and 
noTner,  to  name.]  The  using  one  name  for 
another ;  a  misnaming.  The  misnomer  of 
a  defendant  is  ground  for  pleading  in  abate- 
ment. 1  ChitL  FL  248,  461.  In  Eng- 
land, this  is  no  longer  allowed  in  personal 
actions.  Id.  ibid.  Stat  3  &  4  WUL  IV. 
c.  42,  §  II.  As  to  the  effect  of  misnomer 
in  a  deed,  see  Shep.  Touch,  (by  Pi-eston,) 
233,  246,  373.  As  to  the  effect  of  misno- 
mer in  a  will,  see  Id,  416.  1  Jarman 
on  Wills,  330,  (328,  Perkins*  ed.  note.) 

MISPLEADING.  Error  in  pleading; 
informal  pleading,  as  pleading  not  guUty  to 
an  action   of  debt,  instead  of  nU  dibet. 
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1  Scdk.  365. 
PL  682. 


2  TidcTs  Pr.  924.     1  Chitt. 


MISPRISION.  [L.  Fr.  mesprisian,  q.  v.] 
In  old  practice.  Neglect ;  oversight ;  mis- 
take; as  the  misprision  of  a  clerk  in 
writing  or  keeping  a  record.  Siat  14 
JSdw.  Ill,  c.  6,  St.  1.  Stat.  8  ffm.  VI.  c. 
16.   Crompt.  Jur,  fol.  20.  (hwell,  Blount. 

In  criminal  law.  Neglect  or  light  ac- 
count made  of  a  crime  ;  omission  to  reveal 
it.  Misprision  of  treason  is  the  bare  know- 
ledge and  concealment  of  treason,  without 
any  degree  of  assent  thereto,  for  any  assent 
makes  the  par^  a  principal  traitor.  4  Bl. 
Com,  120,  4  Steph,  Com.  200.  Misprision 
of  felony  is  the  concealment  of  a  felony 
committed  by  another,  without  such  pre- 
vious concert  with,  or  subsequent  assistance 
of  the  latter,  as  will  make  the  party  con- 
cealing an  accessory  before  or  after  the 
fact.  4  Steph.  Com,  260.  These  are  mis- 
prisions in  the  proper  sense  of  the  term. 
Contempts  and  high  misdemeanors  were 
formerly  termed  positive  misprisions,  4  BL 
Com.  121. 

MISRECITAL.  In  conveyancing.  Error 
in  the  recital  of  an  instrument.  K&  to  the 
effect  of  misrecital,  see  Shep,  Totich,  (by 
Preston,)  77. 

MISREPRESENTATION.  A  false  or 
erroneous  representation.  A  misrepresen- 
tation of  a  material  fact,  whether  it  be  made 
through  mistake  or  design,  avoids  a  policy 
of  insurance  underwritten  on  the  faith  there- 
of.    1  Story* s  B.  67.     See  Bepresentation. 

MISSATICUM.  L.  Lat.  [from  mit- 
tere,  to  send.]  In  old  European  law.  A 
message,  (nuncium,)     Spelman, 

The  jurisdiction,  circuit  or  territory  of  a 
misstis,  (q.  v.)  Id. 

MISSILIA.  Lat.  [from  mittere,  to  send 
or  throw.]  In  the  Roman  law.  Gifts  or 
liberalities,  which  the  prsetors  and  consuls 
were  in  the  habit  of  throwing  among  the 
people.     Inst.  2.  1.  46. 

MISSING  SHIP.  In  maritime  law. 
A  vessel  is  so  called  when,  computed  from 
her  known  day  of  sailing,  the  time  that  has 
elapsed  exceeds  the  average  duration  of 
sinular  voyages  at  the  same  season  of  the 
^ear.  2  Bi^er  on  Ins.  469.  It  is  identical 
m  meaning  with  the  phrase  "  out  of  time," 
but  is  used  by  merchants  and  insurers  in  a 
different  sense.     Id.  ibid. 

*  UISSIO.     Lat.  [from  mktm,  to  send 
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or  put.]  In  the  civil  law.  A  sending  or 
putting.  Missio  in  bona;  a  putting  the 
creditor  in  possession  of  the  debtor's  pro- 
perty. 1  Mackeld.  Civ.  Law,  378,  §  344. 
4  Beeves*  Hist.  20.  2  Karnes*  Equity, 
208. 

Missio  judicum  in  consilium ;  a  send- 
ing out  of  ih'^judices  (or  jury,)  to  make  up 
their  sentence.  Hallifax  Arud.  b.  3,  c.  13, 
num.  31. 

MISSUS,  (plur.  MISSI.)  L.  Lat. 
[from  mittere,  to  send.]  In  old  European 
law.  A  legate ;  a  messeng^er,  {nuncius ;) 
a  commissary,  or  commissioner,  {commis- 
sarins ;)  a  deputy,  substitute  or  represen- 
tative, {yicarius  ;)  an  attorney.  Spelman. 
One  wno  was  sent  on  the  business  of  an- 
other. 

Missus  regalls ;  a  king's  legate,  com- 
missary or  commissioner ;  a  king's  justice. 
Spelmxin. 

Missus  dominicus  ;  a  king's  justice  or 
commissioner;  an  extraordinary  and  itine- 
rant judge.  Spelman.  Esprit  des  Loix, 
liv.  28,  c.  28.  1  Boh.  Charles  V.,  Ap- 
pendix, note  xxiii. 

MISTAKE,  in  equity,  as  distinguished 
from  accident,  is  some  unintentional  act,  or 
omission  or  error,  arising  from  ignorance, 
surprise,  imposition  or  misplaced  confidence. 
1  Story*s  Eq.  Jur.  §  110. 

MISTERIUM.  L.  Lat.  [from  L,  Fr. 
mMtier^  A  trade  or  occupation ;  a  mystery. 
Spelrnan. 

MISTRIAL.  In  practice.  ^A  false  or 
erroneous  trial,  as  where  it  is  in  a  wrong 
county.     Cro.  Car.  284. 

MISUSER.  Abuse  of  an  office  or  fran- 
chise.    2  BL  Com.  163. 

MITIOR  SENSUS.  L.  Lat.  The 
milder  or  more  favorable  sense.  It  was 
the  old  rule  to  construe  slanderous  words 
in  the  mildest  sense,  and  to  arrest  the 
judgment  if  it  was  found  possible  to  take 
them  in  any  other  sense  than  that  of  impu- 
ting a  felony,  or  infamous  misdemeanour. 
See  4  Co.  13  a.  The  old  doctrine  of  mitior 
sensus  is  now,  however,  altogether  ex- 
ploded ;  and  where  words  may  be  taken  in 
a  double  sense,  the  court,  after  verdict, 
will  always  construe  them  in  that  sense 
which  may  support  the  verdict.  Cookers 
Law  of  Defamation,  13.  8  Mod.  B.  24, 
240. 

Hltla*  laip«rwitl  bm1I««  pMreiBr.    The 
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more  mildly  one  commands,  the  better  is 
he  obeyed.   3  Inst  24. 

MITTA.  L.  Lat.  [from  Sax.  mitien.] 
An  ancient  Saxon  measure  in  use  before 
the  Conquest,  the  quantity  of  which  is  not 
known  with  certainty ;  some  holding  it  to 
be  the  same  with  corns,  others  with  modius, 
(a  bushel,)  and  others  that  it  was  a  mea- 
sure of  ten  bushels.  Blount  CowelL 
Spelman, 

MITTER  LE  DROIT.  L.  Fr.  In  old 
English  law.  To  put  or  pass  the  right; 
passing  the  right.  2  £L  Com,  325.  £n 
ascun  cas,  un  releas  urera  de  mitter  tout  le 
droit  que  il  que  fait  le  releas  ad,  a  celuy  a 
que  U  release  est  fait.  In  some  cases  a 
release  shall  enure  to  put  all  the  right 
which  he  who  maketh  the  release  hath,  to 
him  to  whom  the  release  is  made.  Litt, 
sect.  306. 

MITTER  L'  ESTATE.  L.  Fr.  In  old 
English  law.  To  put  or  pass  the  estate  ; 
passing  the  estate.  Ascun  foits  un  releas 
prendra  effect  et  urera  pur  mitter  V  estate 
de  celuy  que  fist  le  release  a  celuy  a  que  le 
releas  est  fait.  Sometimes  a  release  shall 
take  effect  and  enure  to  put  the  estate  of 
him  which  makes  the  release  to  him  to 
whom  the  release  is  made.  Litt  sect.  305. 
2  Bt  Com,  325.     See  Release. 

MITTERE.  Lat.  To  send;  to  put. 
Mittere  in  covfusxvm  ;  to  put  in  hotchpot ; 
to  put  into  a  common  stock.  LL.  Longo- 
hard,  b.  2,  tit.  14,  c.  15.  2  Bt  Com.  190. 
iVec  super  eum  mittemus ;  nor  will  we  send 
upon  him ;  that  is,  we  will  not  send  any 
judge  or  commissioner  to  condemn  him. 
Magna  Charta,  c.  29.  2  Inst  46.  1 
Beeves'  Hist  249.     See  Misstts  domiriicus. 

MITTIMUS.  L.  Lat.  [from  mittere, 
q.  v.]  (We  send.)  In  old  practice.  A 
writ  by  which  records  were  removed  and 
transferred  from  one  court  to  another. 
Beg,  Orig,  169  b.  170. 

In  criminal  practice.  A  precept  or  war- 
rant granted  by  a  justice,  for  committing 
an  offender  to  gaol,  where  bail  is  not 
allowed,  or  cannot  be  obtained.*  4  Bl, 
Com,  300. 

MITTOMUS.  L.  Fr.  Let  us  suppose ; 
put  the  case ;  admit.    lAtt,  sect.  302. 

MIXED  ACTION.  [Lat.  actio  mixta, 
or  mista.'l    In  the  civil  law.    An  action  in 


which  some  specific  thing  was  demanded, 
and  also  some  personal  obligation  claimed 
to  be  performed;  or,  in  other  words,  an 
action  which  proceeded  both  in  rem  and  in 
personam.    Inst  4.  6.  20.    Hallifax  Anal. 

b.  3,  c.  1,  num.  5. 

In  the  common  law.  An  action  partak- 
ing of  the  nature  both  of  a  real  and  a  per- 
sonal action;  wherein  some  real  property 
is  demanded,  and  also  damages  for  a  wrong 
sustained.  3  Bl.  Com.  118.  Now  abolished 
in  England,  with  the  exception  of  the  action' 
of  ejectment.      Stat  3   &   4    Wilt  IV. 

c.  27. 

MIXED,  (or  COMPOUND)  LAR- 
CENY. In  criminal  law.  That  kind  of 
larceny  which  also  includes  in  it  the  aggra- 
vation of  a  taking  from  one's  house  or 
person.     4  Bl,  Com,  229.     See  Larceny. 

MIXED  TITHES.  In  English  law. 
That  species  of  tithes  which  consists  of 
natural  products,  but  nurtured  and  pre- 
served m  part  by  the  care  of  man ;  as  of 
wool,  milk,  (fee.     2  Bl.  Com,  24. 

MOBILIA.  Lat.  Moveables;  move- 
able things ;  otherwise  called  res  mobiles. 
In  the  civil  law,  this  term  properly  denoted 
inanimate  objects,  animals  being  designated 
as  moventes,  (thmgs  moving  themselves.) 
In  a  more  genersd  sense,  however,  it  in- 
cluded both.  Calv.  Lex.  Heinec.  Mem. 
Jur,  Civ,  hb.  2,  tit.  3,  §  389. 

]n[«bilia  personam  ■e^nvBCar,  immobilia 
■itnin.  Moveable  things  follow  the  person, 
immovables  their  site  or  locality.  1  Hub. 
Frcelec.  278.  2  Id.  642.  Bub,  de  Con- 
flict, Leg.  sec.  15.  Wills  of  chattels,  exe- 
cuted according  to  the  laws  of  the  place  of 
the  testator's  domicil,  will  pass  personal 
property  in  all  other  countries,  though  not 
executed  according  to  their  laws.  But 
wills  concerning  land  must  be  executed  ac- 
cording to  the  prescribed  formalities  of  the 
state  in  which  the  land  is  situated.  4  JTent's 
Com,  513.  See  2  Id.  67.  2  Grcent  on 
Evid.  §  668.  An  established  maxim  of 
public  or  international  law.  Bynk.  Quast, 
Jur.  Priv.  lib.  1,  c.  16.  Phillimore  on 
Domicil,  6. 

MOBILIS.  Lat.  [from  movere,  to  move.] 
Moveable.    See  Bes  mobiles, 

MODALIS.  L.  Lat.  [from  modus,  q.  v.] 
In  old  English  law.  Having  the  character 
of  a  modus;  qualified;  emarged  or  re- 
stricted. Non  conditionalis  nee  modalis ; 
not  conditional  nor  qualified.  Bract,  fol.  23.* 


Digitized  by 


Google 


MOD 


(723) 


MOD 


MODIUS.  Lat.  In  old  English  law. 
A  bushel.     CowelL     Spelman, 

A  larger  measure,  of  uncertain  quantity. 
Id, 

A  measure  of  land.     Id. 

MODO  ET  FORMA.  L.  Lat.  In 
manner  and  form.  Words  used  in  the  old 
Latin  forms  of  pleadings  by  way  of  traverse, 
and  literally  translated  in  the  modern  pre- 
cedents, importing  that  the  party  tra- 
versing denies  the  allegation  of  the  other 
party,  not  only  in  its  general  effect  but  in 
the  exact  manner  ana  form  in  which  it  is 
made.  Steph.  PI  189,  190.  As  to  the 
effect  of  this  expression,  and  how  it  is  to  be 
supported  by  proof,  see  Id,  ibid.  Even  in 
the  old  law,  modo  et  forma  were,  in  many 
cases,  mere  words  of  form.  Litt,  sect.  483. 
485. 

MODUS.  Lat.  In  old  conveyancing. 
Mode ;  manner ;  the  arrangement  or  ex- 
pression of  the  terms  of  a  contract  or  con- 
veyance ;  the  settling  of  the  manner  in 
which  an  agreement  shall  be  made,  or  the 
manner  in  which  land  shall  pass ;  the  ex- 
pression, by  a  grantor  of  land,  of  the  par- 
ticular manner  in  which  the  land  given 
shall  be  held,  or  what  estate  shall  be  had 
in  it,  as  whether  it  shall  be  held  for  years, 
for  life  or  in  fee ;  whether  by  one,  or  by 
several ;  and  if  by  several,  whether  simul- 
taneously, or  successively,  <fec.  Bract,  fol. 
17.     And  see  the  maxim,  infra. 

A  qualification,  involving  the  idea  of 
variance  or  departure  from  some  general 
rule  or  form,  either  by  way  of  restriction  or 
enlargement,  according  to  the  circumstances 
of  a  particular  case,  the  will  of  a  donor,  the 
particular  agreement  of  parties,  and  the 
like.     See  iffjra. 

Bracton  furnishes  the  best  as  well  as  the 
oldest  illustration  of  this  sense  of  the  term, 
which  was  chiefly  applied  in  his  time  to 
the  then  prevaihng  form  of  conveyance 
called  donatio,  or  gift.  A  simple  and  pure 
gift  was  one  made  without  any  qualification 
or  condition  annexed  to  it,  {simplex  et  pura 
did  poterity  ubi  nulla  est  adjecta  conditio 
nee  modus  ;)  as  where  a  man  gave  land  to 
another  for  his  homage  and  service,  to  have 
and  to  hold  to  him  and  his  heirs,  of  the 
donor  and  his  heirs,  rendering  therefor 
annually  so  much,  at  such  periods,  <&c. 
This  was  the  ordinary  form  of  donation,  in 
accordance  with  the  general  rules  of  law  of 
the  period.  But  the  donor  might  depart 
from  this  form  if  he  chose,  and  enlarge  the 
gift,  (in  Brae  ton's  words,)  by  making  others 
quad  heirs,  who  were  not  in  fact  heirs, 
(augere  poterit  donaUanem,  et  facere  (jdio9 


quad  heeredes,  licet  revera  haredes  nan  sunt;  ) 
as  if  he  were  to- say  in  the  gift,  "  to  have 
and  to  hold  to  such  a  one  and  his  heirs,  or 
to  whomsoever  he  may  choose  to  give  or 
asdgn  such  land,"  or,  in  other  words,  ad- 
mitting asdgnees  m  addition  to  heirs.  And 
so,  on  the  other  hand,  he  might  restrict  or 
limit  (coarctare)  the  descent  of  the  land  to 
certain  heirs,  in  exclusion  of  others.  Bract 
fol.  17,  17  b.  It  was  this  species  of  varia- 
tion, or  qualification  which  was  expressed 
by  the  technical  term  modus,  and  this 
modus  of  the  gift  was  so  habitually  allowed 
to  prevail  even  against  the  general  rule  of 
law,  as  to  give  rise  to  two  leading  maxims 
which  follow. 

Modus  is  sometimes  translated /orw,  but 
not,  as  it  appears,  with  accuracy ;  form 
being  the  proper  translation  of  the  Lat. 
forma,  from  which  modus  is  often  dis- 
tinguished. See  Modo  etforma.  Strictly, 
modus  denotes  the  substance  of  the  ar- 
rangement ;  forma,  its  verbal  expression. 

JIl«dlaa  et  c«Mventl«  TiscMBt  lenem.  Man- 
ner and  agreement  overrule  law.  Bract. 
fol.  17  b.  Co.  Litt.  19  a,  166  a,  180.  The 
qualifying  manner  (m^us)  in  which  a 
grantor  or  donor  declares  that  the  thing 
given  or  granted  shall  pass,  be  held  or  en- 
joyed, and  the  particular  arrangement  of 
the  terms  of  a  contract  (conventio)  between 
parties,  will  be  allowed  to  prevsul  against  a 
general  rule  of  law.  Parties  may  qualify 
and  even  abridge  their  rights  by  special 
agreement.*  The  conditions  annexed  to  a 
grant  or  devise,  the  covenants  inserted  in  a 
conveyance  or  lease,  and  the  agreements, 
whether  in  writing  or  by  parol,  entered  into 
between  parties,  have,  when  duly  executed 
and  perfected,  and  subject  to  certain  re- 
strictions, the  force  of  law  over  those  who 
are  parties  to  such  instruments  or  agree- 
ments. Broom* s  Max,  303.  Story  on 
Partn.  §  134.  This  maxim  applies  to  all 
contracts  not  offensive  to  sound  morals,  or 
to  positive  prohibitions  by  the  legislature. 

Story  on  Bailm.  §  32. 

Moilas  legem  diat  doaalloBl.        Manner 

gives  law  to  a  gift.  Co.  Litt.  19  a.  Wright 
on  Ten,  21.  The  manner  in  which  an 
estate  is  declared  to  be  given  by  a  feoff- 
ment (or  gift)  governs  its  operation,  and  the 
course  of  the  estate  under  it.  If  given  to 
a  man  and  his  heirs,  a  fee  is  passed  by  the 
force  of  these  words.  But  if  given  to  a 
man,  without  limiting  or  expressing  any 
estate,  [or,  as  it  may  be  said,  without  de- 
claring any  modus,]  the  grantee  has  barely 
an  estate  for  hfe.*     2  Bl.  Com.  310. 

Both  the  above  maxims  are  constantly 
quoted  in  modem  law,  especially  the  first, 
which  may  be  considered  as  the  fundamen- 


Digitized  by 


Google 


MOD 


(m) 


HOL 


tal  principle  of  the  law  relating  to  contracts. 
Broom's  Max,  303.  Originally,  they  were 
rules  of  the  old  English  law  of  real  estate, 
and  according  to  Blackstone,  the  latter  was 
derived  from  the  feudal  maxim,  Tcsor  Mt 

««l  le«eni  diat  fMdo*     2  Bl.  C<m,  310.      It 

is  interesting  to  trace  them  both  to  the  fol- 
lowing passage  of  Bracton,  which  is  quoted 
to  complete  the  illustrations  already  given. 
Modus  enim  legem  dat  donationi,  et  mo- 
dus ienendus  est  contra  jus  commune^  et 
contra  legem,  quia  modus  et  conventio 
viNCUNT  LEGEM  \  ut  si  dicatur,  do  tali  tan- 
tarn  terram  cum  pertinentiis  in  JV,,  hahen- 
dam  et  tenendam  sibi  et  hairedihus  suis  quos 
de  came  sua,  et  uxore  sibi  desponsata,  pro- 
ereatos  habuerit.  Vel  sic  :  Do  tali  et  tali 
uxori  sues,  vel  cum  tali  filia  mea,  Ac,  Ha- 
bendum et  tenendum  sibi  et  hceredibus  suis 
de  came  talis  uxoris,  vel  filios  exeuntibus, 
vel  procreatis  vel  procreandis ;  quo  cas(k, 
cum  certi  kceredes  exprimantur  in  donatione, 
videri  poterit  quod  tantum  Jit  descensus  ad 
ipsos  kceredes  communes,  per  modum  in  do- 
natione appositum,  omnibus  aliis  hceredibus 
suis  a  su^cessione  penitus  exclusis,  quia  hoc 
voLurr  DONATOR.  The  manner  or  qualifica- 
tion gives  law  to  the  gift,  and  the  manner 
is  to  be  observed  against  common  right  and 
agdnst  law,  because  manner  and  agreement 
overrule  law.  As  if  it  be  said,  "  I  give  to 
such  a  one  so  much  land,  with  the  appur- 
tenances, in  N.  to  have  and  to  hold  to  him 
and  his  heirs  whom  he  shall  have  begotten 
of  his  own  body  and  his  wife  that  is 
espoused  to  him."  Or  thus,  "  I  give  to 
such  a  one,  and  such  a  one  his  wife,  or  with 
such  a  one  my  daughter,  &c.,  to  have  and 
to  hold  to  him  and  his  heirs  of  the  body  of 
such  wife  or  daughter  issuing,  or  begotten, 
or  to  be  begotten/'  In  which  case,  since 
certain  heirs  are  expressed  in  the  donation, 
it  will  be  seen  that  the  descent  [of  the  land] 
takes  place  only  to  the  said  heirs  in  com- 
mon, by  the  modus  or  qualification  annexed 
in  the  donation,  all  the  other  heirs  being 
wholly  excluded  from  the  succession,  be- 
cause the  donor  willed  this.  Bract,  fol.  17  b. 

MODUS.  L.  Lat.  In  old  conveyancing. 
A  consideration;  the  consideration  of  a 
conveyance,  technically  expressed  by  the 
word  ut.  Do  tali  tantam  terram,  dbc,  ur 
det  mihi  iantum,  vel  ut  inveniat  mihi  ne- 
cessaria ;  I  give  to  such  a  one  so  much 
land,  &c.  that  he  may  give  [for  him  to  give 
— in  considaiation  of  his  giving]  me  so 
much,  or  find  me  necessaries.  Bra^t,  fol.  18. 
This  was  a  modus  in  its  proper  sense,  as 
distinffuished  from  conditio,  (a  condition,) 
though  Lord  Coke  has  held  them  to  be 
synonymous.   K  the  party  wished  to  super- 


add a  cmdiHotiy  the  convejrance  proceeded 
in  the  following  terms  :  qtwd  nisi  acdpiens 
tradenti  teneat  quod  convenit,  statim  liceat 
sibi  se  ponere  in  terram  illam,  &c. ;  that 
unless  the  party  receiving  possession  should 
keep  his  covenant  with  the  other,  [that  is, 
as  to  the  payment  of  the  modus,']  it  should 
be  lawful  for  the  latter  immediately  to  put 
himself  in  possession  of  the  land,  <fec.  Bract, 
ub.  sup. 

MODUS  DECIMANDI,  (or  simply 
MODUS.)  L.  Lat.  In  Enghsh  ecclesias- 
tical law.  A  particular  manner  of  tithing 
growing  out  of  custom,  dififerent  from  the 
general  law  of  taking  tithes  in  kind.  2  BL 
Com.  29.     13  Mees.  <&  W.  822. 

MODUS  DE  NON  DECIMANDO. 
L.  Lat.  In  English  ecclesiastical  law.  A 
prescription  for  not  tithing ;  a  claim  to  be 
entirely  discharged  of  tithes,  and  to  pay  no 
compensation  in  lieu  of  them.  2  Bl.  Com. 
31.  This  application  of  the  word  modus  is 
very  reasonably  objected  to,  as  inaccurate. 
2  Chitt.  Bl.  Com.  31,  note.  See  15  Mees. 
<k  W.  419. 

MODUS  LEVANDI  FINES.  L.  Lat. 
The  manner  of  levying  fines.  The  title  of 
a  short  statute  in  French  passed  in  the 
18th  year  of  Edward  L  2 /n«t.  510.  2  Bl 
Com.  349. 

MOEBLE.  L.  Fr.  Moveable.  Bier^ 
moehles ;  moveable  goods.  Britt,  c.  11. 
Biens  moebles  et  nient  moebles.  Id.  c.  98. 

MOERYER.  L.  Fr.  To  die.  Kelham. 
Si  Vengendrure  moerge;  if  the  issue  die. 
Britt.  c.  102. 

MOHATRA.  L.Lat.  In  the  civil  law. 
The  name  of  a  kind  of  contract  by  which  one 
of  the  parties  sells  a  thlog  to  the  other  upon 
credit,  and  immediately  or  soon  after,  either 
by  himself  or  by  means  of  an  agent,  buys  it 
back  for  a  less  sum  in  ready  money,  than 
the  price  for  which  he  sold  it,  for  which 
the  other  party  still  remains  his  debtor. 
Pothier  Contr,  of  Sale,  num.  38.  This  is 
condemned  in  the  books  as  a  mere  mode  of 
disguising  under  the  false  appearance  of  a 
sale,  an  usurious  loan  of  the  sum  of  money 
paid.  Id.  ibid,  Heinecc.  JSlem.  Jur.  Civ. 
lib.  4,  tit.  7,  §  1227. 

MOIETY.  [L.  Fr.  moyte  ;  moytie  ;  L. 
Lat.  medietas,']  A  half ;  one  of  two  equal 
parts.     Co.  Litt.  34  a,  b. 

MOLENDmUM.     L.  Lat.  [fi^m  Lat 
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molere,  to  grind.]  In  old  English  law.  A 
mill.    Beg.  Orig.  96. 

Molendinum  bladonicum ;  a  com  mill. 
Cowell. 

Molendinum  ventriticum  ;  a  -windmill.  Id. 

Molendinum  aquaticum  ;  a  water  mill. 
Id. 

MOLINUM,  Molinus.  L.  Lat.  In  old 
£mt>pean  law.  A  mill.  Z.  Wisigoth, 
Ub.  8,  tit.  4,  1.  30.  L.  Salic,  tit.  24,  §  1. 
An  older  form  of  molendinum,  and  perhaps 
the  origin  of  the  L.  Fr.  molgn,  (qq.  v.)  It 
occurs  also  m  Domesday  Book.     Spelman. 

MOLITURA,  Multura.  L.  Lat.  In 
old  records.  A  toll  paid  for  grinding ;  a 
multure.     Paroch.  Ant.  120.     Cowell. 

A  grist  or  sack  of  com  brought  to  the 
mill  to  be  ground.     Id. 

MOLLITER  MANUS  IMPOSUIT. 
L.  Lat.  He  gently  laid  hands  upon. 
Formal  words  in  the  old  Latin  pleas  in 
actions  of  trespass  and  assault,  where  a 
defendant  justified  laying  hands  upon  the 
plaintifif,  as  where  it  was  done  to  keep  the 
peace,  <&c.  The  phrase  is  literally  trans- 
lated in  the  modem  precedents,  and  the 
original  is  retained  as  the  name  of  the  plea 
in  such  cases.  3  Bl.  Com.  21.  1  Chitt, 
PL  501,  602.     Id.  1071. 

MOLMUTIAN,  (or  MOLMUTIN) 
LAWS.  Laws  ascribed  to  Dunwallo  Mol- 
mutius,  sixteenth  king  of  the  Britons,  (who 
is  said  to  haye  begun  his  reign  444  years 
before  Christ.)     Cowell.     Blount, 

MOLUTUS.  L.  Lat.  [corrupted  from 
Lat.  molitue,  from  molere,  to  grind.]  In 
old  English  law.  Ground ;  sharpened  by 
grinding  ;  sharp.  Ar^na  moluta  ;  sharp 
weapons,  as  swords  and  battle-axes.  Bract. 
fol.  144  b.     Spelman, 

MOLYN.  L.  Fr.  [from  L.  Lat.  moli- 
numt]  A  mill.  Britt.  c.  1.  Molyn 
ventresse ;  a  wind-mill.  Kelham,  Britt, 
c.  42. 

MOMENTUM.  In  the  civil  law.  An 
instant ;  an  indivisible  portion  of  time,  (Gr. 
dio^og.)     Calv.  Lex. 

A  portion  of  time  that  might  be  mea- 
sured, a  division  or  subdivision  of  an  hour, 
answering  in  some  degree  to  the  modem 
minute,  but  of  longer  duration.  According 
to  Accursius,  ten  moments  {momenta)  made 
a  point,  (punctum,)  and  four  points  an 
hour.  Calv.  Lex.  Hence,  no  doubt,  the 
rule  stated  in  Bracton,  that  an  hour  con- 


sists of  forty  moments,  (Aora  fit  ex  quad- 
ra ginta  mxmientis,)  which  has  been  so  far 
misunderstood  as  to  be  pronounced  a  mis- 
print. Bract,  fol.  264,  359  b.  See  Hour, 
Hora, 

MOMENTANEUS.  L.  Lat.  In  old 
English  law.  Momentary.  Seysina  mo- 
mentanea.     Bract,  fol.  278. 

MONASTERIUM.  L.  Lat.  In  old 
English  law.  A  church.  Spelman.  Hence, 
according  to  Spehnan,  the  Sax.  mynster 
and  munster.  And  probably  also  the  L. 
Fr.  momtre,  (q.  v.) 

MONATH.  Sax.  [from  mona,  the 
moon.]  Month;  a  month.  Beda,  lib.  de 
temp.  rat.  c.  18.     Spelman. 

MON  EI  A.  L.  Lat.  [from  L.  Fr.  mon- 
noye,]  In  old  English  law.  Money.  This 
form  occurs  in  Domesday,  and  is  doubtless 
the  immediate  origin  of  the  modern  Eng- 
lish word.     Spelman. 

MONETA.  Lat.  [from  monere,  to  warn, 
because  by  the  impression  upon  it  we  are 
wamed  whose  it  is,  (that  is,  by  whom 
coined,)  and  what  is  its  value.]  Money. 
De  moneta  et  chambio  domini  regis  ;  of  the 
money  and  exchange  of  the  lord  the  king. 
Bract,  fol.  117. 

MONETARE.  L.  Lat.  [from  m^oneta, 
q.  v.]    In  old  English  law.    To  coin  money. 

HoactaHdU  Ja«  cowprvkeaditar  ia  rv^allbaa 
«•«  MaM^aam  a  vvyio  sceptr*  afcdicaatar* 

The  right  of  coining  money  is  comprehended 
among  those  royal  prerogatives  which  are 
never  relinquished  by  the  royal  sceptre. 
Dav.  R.  18. 

Monetarium  ;  a  mint.  Toums.  PL  160, 
260. 

Mon^tarius  ;  a  moneyer,  or  coiner.  See 
Monier, 

MONEY,  MONEYS.  Cash ;  that  is, 
gold  and  silver,  or  the  lawful  circulating 
medium  of  the  country,  includii^  bank 
notes,  when  they  are  known  and  approved 
of,  and  used  in  the  market  as  cash.  Co.  Litt. 
207  a.  Kent,  C,  1  Johns.  Ch.  R.  236. 
The  word  ''moneys*'  in  a  will  does  not 
comprehend  bonds,  mortgages  and  other 
choses  in  action,  when  there  is  nothing  in 
the  will  to  show  that  the  testator  intended 
to  use  the  word  in  that  extended  sense. 
14  Johns.  R.  1. 

MONEY  OF  ADIEU.  In  French  law. 
A  kind  of  earnest  money.    Explained  by 
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Pothier  to  be  so  called  because  it  is  a  piece 
of  money  given  by  the  buyer  to  the  seller, 
when  the  parties,  after  having  concluded 
their  bargain,  separate  and  say  "  Adieu" 
Poth.  Cuntr,  of  Sale,  num.  507.  But  is  it 
not  rather  a  French  form  of  the  Lat.  denari- 
us Dei,  and  English  Ood*s  penny  ?  (qq.  v.) 

MONEY  COUNTS.  In  pleading.  A 
species  of  common  counts,  so  called  from 
the  subject  matter  of  them  ;  embracing  the 
indebitatus  assumpsit  count  for  money  lent 
and  advanced,  for  money  paid  and  expend- 
ed, and  for  money  had  and  received,  to- 
gether with  the  insimul  computassent  count, 
or  count  for  money  due  on  an  account 
stated.     1  Burr.  Fr,  132. 

MONIED  CORPORATION.  Construed 
by  statute,  in  New  York,  to  mean  "  every 
corporation  having  banking  powers,  or  hav- 
ing the  power  to  make  loans  upon  pledges 
or  deposits,  or  authorized  by  law  to  m^e 
insurances."  1  Eev,  Stat.  [698,  §  51,] 
601,  §61. 

MONIER,  Monet/er.  [L.  Lat.  monetari- 
us.]  In  old  English  law.  A  minister  of 
the  mint,  who  made  and  coined  the  king's 
money.  There  were  several  of  these  numiers 
or  workmen  ;  "  some  to  shear  the  money, 
some  to  forge  it,  others  to  beat  it  broad, 
some  to  round  it,  and  some  to  stamp  or 
coin  it."     Cowell  voc.  Moniers,  Mint, 

A  banker;  one  who  dealt  in  money. 
Cowell, 

MONIALA.  L.  Lat.  In  old  English 
law.     A  nun.     Stat,  Westm,  2,  c.  34. 

MONITION.  [Lat.  monitio,  from  mo- 
nere,  to  warn.]  In  admiralty  practice.  The 
summons  to  appear  and  answer,  issued  on 
filinfir  the  libel;  which  is  either  a  simple 
momtion  in  personam,  or  an  attachment  and 
monition,  in  rem.  BenedicCs  Adm.  Pr.  228, 
230.  It  is  sometimes  termed  monition  viis 
et  modis,  and  has  been  supposed  to  be  de- 
rived from  the  old  Koman  practice  of  sum- 
moning a  defendant.  Johnson,  J.,  10  Whea- 
toi^sE.  490. 

MONOMACHIA.  Grseco-Lat.  [from 
Gr.  (i6i^o^,  alone  or  single,  and  iwa/j;,  fight.] 
Single  fight ;  a  combat  between  two ; 
{singular is  pugna  inter  duos.)  Sometimes 
used  as  another  name  for  the  dvellum  or 
judicial  combat ;  but  applied  by  Lord 
Coke  to  the  modem  duel.     3  Inst.  157. 

MONOPOLIUM.  Gr»co-Lat.  [from 
Gr.  fUi^o^t  ajone,  and  w«Afi*F,  to  sell.]    The 


sole  power,  right,  or  privilege  of  sale ;  mo- 
nopoly ;  a  monopoly.  Calv.  Lex,  Cod.  4. 
59.  Monopolium  dicitur,  cum  unus  solus 
aliquod  genus  mercatura  universum  emit, 
pretium  ad  suum  libitum  statuens.  It  is 
called  monopoly,  when  one  single  person 
buys  up  the  whole  of  a  conunodity,  fixing 
on  it  a  price  at  his  pleasure.     1 1  Co.  86  b. 

MONOPOLY,  [from  Lat.  monopolium, 
q.  v.]  The  exclusive  pri>ilege  of  selling 
any  commodity.  Defijied  in  English  law 
to  be  "  a  license  or  privilege  allowed  by  the 
king  for  the  sole  buying  and  selling,  making, 
working  or  using  of  any  thing  whatsoever ; 
whereby  the  subject  in  general  is  restrained 
from  that  liberty  of  manufacturing  or  tra- 
dmg  which  he  had  before."  4  Bl.  Com. 
169.     4  Steph.  Com.  291. 

Any  exclusive  right  or  privilege. 

MONOYE,  Monnoye.  L.  Fr.  Money. 
De  fauseours  de  sealx  et  de  monoye.  Britt, 
c.  4. 

MONSTER.  [Lat.  monstrum,  partus 
monstrosus,]  A  prodigious  birth ;  a  hu- 
man birth  or  offspring  not  having  the  shape 
of  mankind  ;  which  cannot  be  heir  to  any 
land,  albeit  it  be  brought  forth  in  marriage. 
Bract,  fol.  6.  Co.  Litt,  7,  8.  2  BL  Com, 
246. 

MONSTER,  Monstre,  Mouster,  Mustre. 
L.  Fr.  A  church  ;  a  monastery.  Britt.  c.  1. 

MONSTRANS  DE  DROIT.  L.  Fr. 
In  English  law.  A  showing  or  manifesta- 
tion of  right;  one  of  the  common  law 
methods  of  obtainmg  possession  or  restitu- 
tion from  the  crown,  of  either  real  or  per- 
sonal property.  It  is  the  proper  proceed- 
ing when  the  right  of  the  party  as  well  as 
the  right  of  the  crown  appears  upon  record, 
and  consists  in  putting  in  a  claim  of  nght 
grounded  on  facts  already  acknowledged 
and  established,  and  praying  the  judgment 
of  the  court,  whether  upon  these  facts,  the 
king  or  the  subject  hath  the  right.  3  Bl. 
Com.  266.     4  Co.  54  b. 

MONSTRANS  DE  FAITS.  L.  Fr. 
In  old  English  practice.  A  showing  of 
deeds  ;  a  species  of  profert.     Cowell. 

MONSTRAVIT,  (he  hath  showed,)  and 
MONSTRAVERUNT,  (they  have  showed.) 
In  old  English  practice.  A  writ  for  the 
relief  of  tenants  in  ancient  demesne,  where 
they  had  been  distrained  to  do  to  their 
lords  other  services  or  customs  than  they, 
or  their  ancestors  had  used  to  do.    lUg, 
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Orig.  14.  F.  J^.  B,  U  D.  So  caUed 
from  the  word  with  which  the  body  of  the 
writ  commenced. 

MONTH,  [from  Sax.  monath  ;  Lat.  men- 
nis.]  A  well  known  division  of  a  year, 
being  either  a  lunar  month,  consisting  of 
twenty  eight  days  or  four  weeks,  or  a  calen- 
dar month  consisting  of  from  twenty  eight  to 
thirty  one  days.*  Co,  Litt.  136  b.  2  Bl. 
Com,  141. 

By  the  common  law  of  England,  a  month 
is,  in  matters  temporal,  a  lunar  month. 

1  Steph.  Com,  265.  2  Bl.  Com.  141.  The 
reason  of  which  rule  is  explained  to  be, 
"  not  only  because  it  is  always  one  uniform 
period,  but  because  it  falls  naturally  into  a 
quarterly  division  by  weeks."  Therefore  a 
lease  for  "  twelve  months"  is  only  for  forty 
eight  weeks ;  but  if  it  be  for  "  a  twelve- 
month," in  the  singular  number,  it  is  good 
for  the  whole  year.  Id.  ibid.  In  statutes 
and  deeds,  ''  month^^  means  a  lunar  month, 
unless  expressly  described  as  calendar,  or 
so  appearing  from  the  context.  Com.  Dig, 
Ann,  B.  1  if.  cfc  S.  113.  So,  m  all  con- 
tracts, unless  a  contrary  intention  appear, 
or  unless  a  general  understanding  of  trade 
to  the  contrary  be  proved.  Willes*  JR. 
585.  4  Mod,  185.  1  Stra.  446.  So,  in 
all  legal  proceedings,  unless  the  month  be 
expressly  described  as  calendar,  3  Burr, 
1455.     1  Bla,  B.  450.     Dougl,  463,  446. 

2  Chitt,  Bl,  Com.  140,  note. 

In  ecclesiastical  matters,  on  the  other 
hand,  "  month"  means  a  calendar  month. 

2  Boll,  Abr.  521,  51.  6  Co,  61  b,  Catesby's 
case.  Hob,  179.  1  Bla,  B,  450.  1  Steph, 
Com,  265.  So,  by  the  custom  of  trade,  as 
in  case  of  bills  of  exchange  and  promissory 
notes,  a  month  is  deemed  a  calendar  month. 

3  Brod.  d:  B,  187.  This  indeed  is  the  uni- 
versal rule  of  the  commercial  world,  in  re- 
gard not  only  to  negotiable  instruments, 
but  all  commercial  contracts.  Story  on 
Bills,  §  330. 

In  the  United  States,  the  old  English 
role  is  considerably  impaired,  and  the  term 
"  month"  usually  computed,  and  especially 
in  statutes  and  judicial  proceedings,  as 
calendar,  4  Kent's  Com,  94,  95,  note.  In 
Geor^,  however,  the  English  rule  is  fol- 
lowed. Dudley's  B,  107.  In  New  York, 
it  has  been  expressly  reversed,  it  being  de- 
clared by  statute  that  whenever  the  term 
*'  month"  or  "  months"  is  or  shall  be  used 
in  any  statute,  act,  deed,  verbal  or  written 
contract,  or  any  public  or  private  instru- 
ment whatever,  it  shall  be  construed  to 
mean  a  calendar  and  not  a  lunar  month, 
nnless  otherwise  expressed.  1  Bev,  Stat, 
[606,]  616,  §  4. 


MONUMENTUM,  Monimentum,  L. 
Lat.  In  the  civil  and  common  law.  A 
monument ;  a  memorial ;  a  chronicle  or 
record.  Calv.  Lex.  Monumenta  qua  nos 
recorda  vocamus  sunt  veritatis  et  vetustatis 
vestigia;  the  memorials  which  we  call 
records  are  the  traces  of  truth  and  of  an- 
tiquity.    Co,  Litt.  118. 

MOOT.  J;L.  Lat.  mota,  from  Sax.  ge- 
mote, a  meetmg  or  court,  according  to  Spel- 
man  ;  from  Lat.  movere,  to  move  or  ^itate, 
according  to  Mr.  Crabb.J  In  English  prac- 
tice. An  argument  of  causes  by  way  of 
exercise ;  an  argument  of  fictitious  causes, 
with  formalities  resembling  those  of  a  court. 
Moots  were  a  sort  of  exercise  in  the  Inns 
of  Courts,  usually  performed  by  students 
of  a  certain  standing,  preparatory  to  their 
commencing  practice.  CrahVs  Hist,  564. 
Plowden  observes  in  his  preface,  that  he 
was  a  constant  attendant  "at  m>oots  and 
lectures,"  while  a  student. 

To  MOOT,  (anciently,  To  MOTE.)  To 
argue  {placitare ;)  to  argue  by  way  of 
exercise  ;  to  argue  a  fictitious  case  in  form 
of  law.     See  Moot. 

To  agitate  a  pomt  by  argument,  without 
determining  it ;  to  raise  a  question  for  ar- 
gument. 

MOOT,  (adj.)  A  subject  for  argument ; 
unsettled  ;  undecided.  As  a  m,oot  case,  a 
moot  point. 

MOOTING.  The  exercise  of  arguing 
questions  of  law  or  equity,  raised  for  the 
purpose.     See  Moot, 

MOOT  COURT.  A  court  held  for  the 
arguing  of  moot  cases  or  questions. 

MOOT  HALL.  The  place  where  moot 
cases  were  argued. 

MOOT  HILL.  [L.  Lat.  mallobergium, 
mons  placili.^  In  old  English  law.  A  hill 
of  meeting  or  council ;  an  elevated  place  in 
the  open  air,  where  public  assemblies  or 
courts  were  held  by  the  Britons.  Wharton's 
Lex.  In  Scotland,  they  were  called  Mute 
hills,  as  the  famous  Mute  hill  of  Scoon. 
Spelmxin,  voc.  Mallobergium.  In  Ireland, 
Parly  hills.     Id,  ibid, 

MOOT  MAN.  One  who  argued  moot 
cases  in  the  inns  of  court.*  One  who 
argued  readers'  cases  in  inns  of  chancery, 
both  in  terms  and  grand  vacations.  3  Co. 
pref.     From  these  mootmen,  after  eight 
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years'  study,  or  thereabouts,  were  chosen 
utter  barristers.     Id, 

MORA.  Lat.  In  the  civil  law.  De- 
lay; default;  neglect;  culpable  delay  or 
default.  CaLv.  Lex,  1  Karnes'  Equity, 
324.     See  In  mora. 

Mara  repr«b«tar  in  lege.  Delay  is  re- 
probated in  law.     Jenk.  Cent  51,  case  97. 

MORA.  L.  Lat.  In  old  English  law. 
A  moor ;  a  more  barren  and  unprofitable 
ground  than  a  marsh.  Reg.  Orig,  2.  Co. 
LitL  6  a.     Shep.  Touch.  95. 

Mora  mussa  ;  a  watery  or  boggy  moor ; 
a  moss  or  morass.  2  Mon.  Angl.  306  b. 
CowelL 

MORARI.  Lat.  To  delay;  to  pause 
or  rest.  Moratur  in  lege;  he  rests  or 
pauses  in  law  ;  he  demurs.    See  Demorari, 

MORBUS  SOll^ICUS.  Lat.  In  the 
civil  law.  A  sickness  which  rendered  a 
man  incapable  of  attending  to  business, 
{qui  cuiqvs  rei  nocet.)  Dig.  50.  16.  113. 
1  Mackeld.  Civ.  Law,  137,  §  127,  note.— 
A  sickness  of  the  severer  kind,  having  the 
power  of  giving  great  pain.  A.  Oellius, 
Noct.  Att.  lib.  20,  c.  1. — A  sickness  which 
excused  a  non-appearance  in  court.  Calv. 
Lex.  Adam's  Rom.  Ant.  245,  272. 
Bracton  uses  this  term  in  treating  of  the 
law  of  essoins,  but  gives  it  the  meaning  of 
an  mcurable  disease.  Bract,  fol.  344  b. 
See  Sonticus. 

MORE  COLONICO.  Lat.  In  old 
pleading.  In  husband-like  manner.  Towns. 
PL  198. 

MORE  OR  LESS.  [Lai.  sive  plus,  sive 
minu^.]  A  phrase  frequently  used  in  de- 
scribing the  quantity  of  land  conveyed  by 
a  deed  or  lease ;  as,  "  containing  by  esti- 
mation —  acres,  more  or  less  ;"  or,  "  con- 
taining in  breadth,  in  front  and  rear,  —  feet, 
and  in  length  on  each  side,  —  feet,  be 
the  same  more  or  less.'*  It  imports  that 
the  quantity  conveyed  is  uncertain,  or  is 
not  warranted,  and  is  adopted  by  way  of 
precaution  in  cases  where  it  is  possible 
that  there  may  be  a  deficiency  on  actual 
admeasurement,  and  the  party  does  not 
mean  to  bind  himself  as  to  the  quantity. 
In  such  an  event,  a  small  deficiency  or  a 
reasonable  difference  would  not  be  regarded, 
but  a  large  deficiency,  such  as  100  acres 
short,  m  land  described  as  "349  acres, 
more  or  less,"  would  not  be  tolerated. 
2  Rtiss.  R.  570.  2  B.dt  Adol.  106.  1 
CMtt.  Gen.  Fr.  180.    It  hnports,  on  the 


other  hand,  that  in  case  of  the  quantity  of 
land  proving  to  be  more  than  that  described, 
the  grantee  or  lessee  is  to  have  the  benefit 
of  it ;  but  in  this  case  also,  it  is  to  be 
understood  within  reasonable  hmits.  Thus, 
it  was  held  that  the  description  of ''  a  house 
in  B.  and  ten  acres  of  land  there,  sive  plus, 
sive  minus,'*  would  not  include  thirty  acres 
usuaUy  occupied  with  the  house.  Owen, 
133.  See  1  Ves.  d:  Bea.  375.  Coventry 
on  Conveyancers*  Evidence,  34, 35.  2  Johns. 
R.  87.     8  Paige's  Ch.  R.  812. 

MORGANATIC  MARRIAGE.  In  old 
European  law.  A  marriage  between  a 
man  of  superior,  and  a  woman  of  inferior 
rank,  in  which  it  was  stipulated  that  the 
latter  and  her  children  should  not  enjoy 
the  rank  or  inherit  the  possessions  of  her 
husband.  Brande.  Slielford  Marr,  <& 
Div.  9,  10.  This  kind  of  marriage  still 
subsists  in  Germany,  under  the  appellation 
of  a  left-handed  marriage.  Id.  ibid.  The 
earliest  and  clearest  description  of  it  is  to 
be  found  in  the  Book  of  Feuds.  Shelf, 
uh.  sup. 

Some  have  derived  this  word  from  the 
Goth,  morgjan,  to  shorten,  but  Spelman 
traces  it  to  morgangiva,  (q.  v.) 

MORGANGIVA,  Aforgengeba.  L.  Lat. 
[Lomb.  morgingap ;  Sax.  morgan  gyfe; 
from  morgin,  morning,  and  gab,  a  gift.] 
In  old  European  law.  A  gift  made  to  a 
wife  on  the  morning  of  the  nuptial  day ;  a 
species  of  dower,  which  Spelman  compares 
to  the  English  dower  ad  ostium  ecclesics. 
This  word  occurs  in  the  laws  of  the  Bur- 
gundians,  Alamanni,  Ripuarians  and  Lom- 
bards, and  abo  in  the  laws  of  Canute. 
LL.  Canuti,  c.  71.     Spelman. 

MORIER,  Mourir,  Moeryer,  Moire, 
Muire,  Murer,  Murger.  L.  Fr.  [from  Lat. 
morior,  moriri,  to  die.]  To  die.  Kelham. 
L.  Fr.  Diet.  Moront,  moreaunt ;  they 
died.  Id.  Morant ;  dymg.  Id.  Morera  ; 
shall  die.     Id.     Morust ;  died.     Id. 

MORS.  Lat.  Death.  Mors  didtur 
ultimum  supplicium ;  death  is  called  the 
last  punishment,  the  extremity  of  punish- 
ment.    3  Inst.  212. 

mors  omMia  m^uu.  Death  dissolves  all 
thmgs.  Jenk.  Cent.  160,  case  2.  Apphed 
to  the  case  of  the  death  of  a  party  to  an 
action.     Id. 

MORSELLUM  TERRiE.  L.  Lat.  In 
old  records.  A  small  parcel  or  bit  of  land. 
Comll. 
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MORT  D'  ANCESTOR.  L.  Fr.  The 
name  of  a  species  of  assise,  founded  on  the 
death  of  an  ancestor.  See  Assise  of  mort 
<r  ancestor, 

MORTGAGE.  L.  Fr.  <k  Eng.  [from 
mort,  dead,  and  gage,  security ;  L.  Lat. 
mortuum  vadium!]  In  old  English  law. 
A  dead  or  improducliye  pledge ;  a  pledge 
of  moveables  or  immoveables  by  one  per- 
son to  another,  as  a  security  for  a  debt. 
Called  dead,  because  the  contract  was  that 
the  fruits  or  rents  arising  from  the  thing 
pledged  should  not  go  towards  paying  on 
the  demand  for  which  it  was  pledged ;  or, 
in  Glanville's  words,  cvjusfructus  vel  redi- 
tus  interim  percepti  in  nulla  se  acquietant. 
Olanv.  lib.  10,  c.  6.  1  Beeves*  Hist.  161. 
It  was  thus  distinguished  from  what  was 
called  a  living  pledge  {vivum  vadium,  or 
vif  page,)  in  which  the  rents  and  profits 
went  towards  the  discharge  of  the  debt. 
Crahb'sHisL  108. 

In  modem  law.  The  conveyance  of  an 
estate,  by  way  of  pledge  for  the  security 
of  debt,  and  to  become  void  on  payment  of 
it.  4  Kent's  Com.  135.  A  conveyance 
of  lands,  chattels  or  other  subjects  of  pro- 
perty as  a  security  for  a  debt,  upon  a  con- 
dition, which  in  substance  is  that  if  the  sum 
due  shall  be  paid  at  a  certain  time  the 
conveyance  shall  be  void,  otherwise  to  be- 
come fSbsolute  ;  the  latter  alternative  how- 
ever taking  effect  subject  to  the  right  or 
equity  of  redemption,  (q.  v.)*  2  Bl.  Com, 
ISY— 159.  4  Kent's  Com.  135,  162,  et 
seq. — ^A  debt  by  specialty,  secured  by  a 
pledge  of  lands,  of  which  the  legal  owner- 
ship is  vested  in  the  creditor,  but  of  which, 
in  equity,  the  debtor  and  those  claiming 
under  him  remain  the  actual  owners,  until 
debarred  by  judicial  sentence  or  their  own 
laches.  Uoote  on  Mortgages,  1.  See  1 
St^h.  Com.  282—285.  2  CrahVs  Real 
Prop.  845,  §  2202. 

According  to  Littleton,  Coke  and  others, 
a  mortgage  is  so  called,  (dead  pledge) 
because  in  case  of  non  payment  of  the  debt 
at  the  time  limited,  the  land  was  forever 
deady  and  gone  from  the  mortgagor,  and  in 
case  of  payment  it  became  deed  as  to  the 
mortgagee.  Litt.  sect.  332.  Co.  Litt. 
205  a.  2  Bl.  Com.  158.  But  the  explana- 
tion of  Glanville  (supra)  gives  a  much 
more  satisfactory  account  of  the  origin  of 
the  word.  Coote  on  Mortgages,  9 — 11. 
This  word  seems  to  have  been  written 
morgage,  before  the  pure  French  form  was 
adopted.  Litt.  uh.  sup.  Spelman,  voc. 
Mortuum  vadium. 

MORTGAGE  OF   GOODS.     A  con- 
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ve^nce  of  goods  in  gage,  or  mortgage,  by 
which  the  whole  leg^  title  passes  con- 
ditionally to  the  mortgagee ;  and  if  the 
goods  are  not  redeemed  at  the  time  stipu- 
lated, the  title  becomes  absolute  in  law, 
although  equity  will  interfere  to  compel  a 
redemption.  tStorg  on  Bailm.  §  28*7.  It 
is  distmguished  from  a  pledge  by  the  cir- 
cumstance that  possession  by  the  pledgee  is 
not,  or  may  not  be  essential  to  create  or 
to  support  the  title.  Id.  ibid.  See  2  Kent's 
Com.  522—532.     4  Id.  138. 

MORTGAGEE.  The  party  to  whom  a 
mortgage  is  made  or  given;  the  party 
taking  a  mortgage,  in  whom  the  legal  estate 
vests,  subject  to  be  defeated  upon  perform- 
ance of  the  condition.     4  Kent's  Com.  154. 

MORTGAGOR.  The  party  who  gives 
a  mortgage ;  the  party  mortgaging,  and 
who  in  equity  is  considered  as  the  real 
owner,  untU  a  decree  of  foreclosure.  4  Kent's 
Com.  159. 

MORTMAIN.  L.  Fr.  [from  m^t,  dead, 
and  main,  hand ;  L.  Lat.  mortua  rnxmus.] 
A  dead  hand ;  a  condition  of  property  in 
which  it  is  held  without  the  power  of 
change  or  alienation.*  A  term  originally 
applied  to  the  possession  of  land  by  ecclesi- 
astical bodies,  the  members  of  which  (being 
professed,)  were  reckoned  dead  persons  in 
law.  2  Bl.  Com.  479.  Afterwards  ap- 
plied to  purchases  and  acquisitions  by  any 
corporate  body.  Stat.  15  Ric.  II.  c.  6. 
Hence  the  statutes  prohibiting  conveyances 
of  lands  by  deed  or  will  to  a  corporation, 
were  termed  statutes  of  mortmain,  or  mort- 
main acts.  2  Bl.  Com.  268 — 274.  2  Kent's 
Com.  282,  283,  and  notes. 

MORTUARY.  [L.  Lat.  mortuarium, 
from  mors,  death.]  In  English  law.  A 
customary  gift  claimed  by,  and  due  to  the 
minister  in  very  many  parishes,  on  the 
death  of  his  parishioners  ;  a  sort  of  ecclesi- 
astical heriot.  2  Bl.  Com.  425.  See 
Heriot.  Otherwise  called  a  corse-present, 
(q.  V.)  and  in  the  laws  of  King  Canute 
soul-scot,  (q.  V.)  It  seems  to  have  origmally 
been  (like  a  lay  heriot,)  only  a  voluntary 
bequest  to  the  church,  oeing  intended,  ac- 
cording to  Lyndewode,  as  a  kind  of  expi- 
ation and  amends  to  the  cler^  for  the  per- 
sonal tithes  and  other  ecclesiastical  duties, 
which  the  laity,  in  their  life  time,  might 
have  neglected  or  forgotten  to  pay,  and  it 
was  usually  the  second  best  beast  or  chat- 
tel, the  b^t  being  reserved  to  the  lord. 
2  Bl.  Com.  425.  In  Bracton's  time  how- 
ever it  had  become  **  rivetted  into  an  es- 
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tablished  custom/'  and  the  bequest  of  a 
mortuary  was  held  to  be  a  necessary  in- 
gredient in  every  testament  of  chattels. 
£ract  foL  60.  The  statute  of  21  Hen. 
YIII.  c.  6,  reduced  these  mortuaries  to  a 
certainty,  by  fixing  an  equivalent  to  be  paid 
in  money,  acccoraing  to  the  value  of  the 
property  of  the  deceased,  and  upon  this 
statute  stands  the  law  of  mortuaries  to  this 
day.  2  Bl.  Com.  427.    3  Stepk.  Com.  147. 

MORTUUM  VADIUM.  L.  Lat.  In 
old  English  law.  A  dead  pledge  ;  a  mort 
gage,  or  mortgage.  Mortuum  vadium  di- 
citur  illud  cujus  fructus  vel  reditus  interim 
percepti  in  nullo  se  acquietant ;  that  is 
called  a  dead  pledge,  the  profits  or  rents 
d[  which,  received  in  the  mean  time,  in  no 
respect  discharge  it.     Glanv,  hb.  10,  c.  6. 

MORTUUS.  Lat.  Dead.  Bract Ao\, 
aoi  b. 

A  return  made  by  a  sheriff,  that  the  party 
named  in  the  process  directed  to  him  is 
dead.     4  Watts*  R.  270,  276. 

MOTE.  Sax.  [L.  Lat.  mota ;  a  con- 
traction of  gemote^  A  court ;  a  meeting 
or  assembly.  Spelman,  voce.  Mota,  Qe* 
motum, 

MOT.  Fr.  A  word.  De  mot  en  mot  ; 
word  for  word.     Britt,  c.  22. 

MOT  BELL.  Sax.  Meeting  beU ; 
a  bell  used  by  the  Saxons  to  summon  the 
people  to  the  fokmote,  Spelman.  See 
Folemote. 

MOTION.  [Lat.  m^tioy  from  movere,  to 
move.]  In  practice.  An  application  (found- 
ed generally  on  affidavit,)  made  to  the 
judge  or  judges  of  a  court,  viva  voce,  in 
open  court,  for  the  purpose  of  obtaining  a 
rule  or  order  directing  some  act  to  be  done 
in  favor  of  the  applicant.  It  is  usually  an 
incidental  proceeding  to  an  action,  but  it 
may  be  wholly  unconnected  with  that  kind 
of  remedy.*  3  Steph.  Com.  679,  680. 
1  Tidd's  Fr.  478. 

MOULT,  Molt,  Mult.  L.  Fr.  [from 
Lat.  multus.l  Many;  much.  Kelham. 
(Plur.  mults,  moldes,  mom.  Id.) 

MOUNSTER,  Mousier.  L.  Fr.  [from 
Lat.  moruMterium,]  A  church ;  a  mmster 
or  monastery.  Al  huys  d*moueter  ;  at  the 
church  door.     Britt.  c.  101. 

MOUNTAUNT.  L.  Fr.  Ascending. 
Britt.  c.  119. 


MOVANT,  Movmnt.  L.  Fr.  Movrng. 
Britt.  c.  1. 

MOVEABLES.  [L.  Fr.  moebles  ;  Lat. 
mobilia,  res  mobiles."]  Things  moveable ; 
moveable  or  personal  chattels,  which  may 
be  annexed  to,  or  attendant  on  the  person 
of  the  owner,  and  carried  about  with  him 
from  one  part  of  the  world  to  another. 
2  BL  Com.  387.  Moveables  consist,  first, 
of  inanimate  things,  as  goods,  plate,  money, 
jewels,  implements  of  war,  garments  and 
the  hke,  or  vegetable  productions,  as  the 
fruit  or  other  parts  of  a  plant  when  severed 
from  the  body  of  it,  or  the  whole  plant 
itself  when  severed  from  the  ground; 
secondly,  of  animals  which  have  in  them- 
selves a  principle  and  power  of  motion. 
2  Steph.  Com.  67. 

In  the  civil  law,  moveables  (mobilia,) 
properly  denoted  inanimate  things ;  animals 
being  distinguished  as  moventia,  things 
moving.  But  this  distinction  was  not  always 
observed.     Calv.  Lex.    Brissonius. 

"  Moveables,"  in  a  will,  pass  all  the  per- 
sonal goods,  both  quick  and  dead,  which 
either  m4>ve  themselves,  as  horses,  sheep 
and  the  like,  or  may  be  moved  by  another, 
as  plate,  household  stuff,  com  in  gamers 
and  bams  or  in  the  sheaf,  &c. ;  also  aU 
bonds  and  specialties.  SJu^.  Touch.  447. 
But  "  moveables"  will  not  carry  com  nor 
fruit  growing  on  the  ground,  nor  sUSne  nor 
tunber  prepared  for  building.  Ward  on 
Legacies,  210. 

MOVERE.  Lat.  To  move;  to  set  in 
motion ;  to  stir  or  agitate ;  to  ori^^te  or 
commence.  Movere  litem;  to  commence 
a  suit.  Alia  vice  movit  ei  litem  de  eadem 
terra;  on  another  occasion  commenced  a 
suit  against  him  for  the  same  land.  Bract. 
fol.  271  b,  274.  So  in  law  French,  en 
toutz  plees  mens  et  a  mover ;  in  all  pleas 
moved  and  to  be  moved.  Britt.  c.  126. 
To  be^n  a  controversy  or  dispute,  before 
resorting  to  law.     See  Lis  mota. 

MO  YEN,  Moien.  L.  Fr.  Mean;  in- 
termediate.   Kelham. 

MOYS,  Moyes,  Meys.  L.  Fr.  A  month. 
Kelham. 

MOYTE.  L.Fr.  Half;  a  moiety.  Britt. 
c.  119. 

MUET.  L.  Fr.  [from  Lat.  m'utus,  q.  v.] 
Dumb.  NesourdsnexxxvAiz',  nor  deaf  nor 
dumb  persons.    Britt.  c.  34. 

MUILLERE.    L.  Fr.  [from  Lat  mulmr, 
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a.  r.]    The  son  of  a  lawful  wife ;  a  muUer. 
PreT'S  muillere  et/rere  bastard.  BritU  c.  70. 

MULCT.  [Lat.  mulcta^  A  pecuniary 
punishment ;  a  fine.  Calv.  Lex.  voc. 
Mulcta. 

MULIER.  Lat.  In  the  civil  law.  A 
woman,  in  general,  {qtuBlibetfemina,)  Calv, 
Lex.     8  Co.  102  a. 

A  marriageable  virgin,  {yirpo  viripotens.) 
Dig.  60.  16.  13. 

A  woman  not  a  virgin.  Spiegelitis. 
8  Co.  102  a. 

A  married  woman ;  a  wife,  (tf^ror.)  Calv, 
Lex.     8  Co.  102  a. 

MULIER.  L.  Lat.  In  old  English 
and  Scotch  law.  A  lawful  son ;  the  son 
of  a  mulier,  or  lawful  wife.  Co.  Lilt.  248  b. 
8  Co.  102  a.  2  BL  Com.  248.  Called  by 
Glanville  and  Skene,  filius  mulieraius. 
Qlanv.  lib.  7,  c.  1.   Skene  de  Verb.  Signif. 

Mulier  puUne ;  a  younger  lawful  son. 
A  term  constantly  used  in  the  old  books  in 
contrast  with  bastard  eigne,  (an  elder  bas- 
tard son.)     2  Bl.  Com.  248. 

In  old  records.  A  wife,  or  married  wo- 
man, used  as  an  addition  in  deeds.  Omni- 
bu9 — Domina  Johanna  de  FoTeeta,  mulier, 
icUutem  ;  To  all,  <&c.,  the  lady  Johanna  de 
Forest,  married  woman.  Greeting.  Old 
deed,  cited  m  Blount. 

MULIERTY.  [Fr.  mulerie.]  In  old 
English  law.  The  state  or  condition  of  a 
mulier,  or  lawful  issue.  Co.  Litt.  352  b. 
The  opposite  of  bastardy.    Blount. 

MULNES.  L.Fr.  Middle.  Z^mukes 
frere  ;  the  middle  brother.     Litt.  sect.  5. 

MULTA  (or  MULTURA)  EPISCOPI. 
L.  Lat.  [from  Lat.  mulcta.l  In  old  Eng- 
lish law.  A  bishop's  fine ;  a  fine  given  to 
the  king,  that  a  bishop  might  have  power 
to  make  his  last  will  and  testament,  and  to 
have  the  probate  of  other  men's,  and  the 
granting  administrations.  2  Inst.  491. 
Cowell. 

nialta  comccdIaMtnr  per  obU^aaniy  mnm 
MOB  caaced«Mi«r  de  dlirecte*     Many  things 

are  allowed  indirectly  which  are  not  allow^ 
directly.     6  Co.  47,  Dovdales  case. 

MbIia  In.  jare  comHinai  ceslra  ratie- 
mvatk  4.lmpmtmmM.f  pre  conmaBi  Mtllit«ie 
iMtredncui  mumu  Many  things  have  been 
introduced  into  the  common  law  with  a 
view  to  the  public  good,  which  are  incon- 
sistent with  sound  reason.  Co.  Litt.  70  b. 
BroonCs  Max,  67. 


«oB  per  me  trtuummmu  Many  things  pasft 
with  the  whole,  which  do  not  pass  sepa« 
rately.     Co.  Litt.  12  a. 

MULTIPLE  POINDING.  In  Scotch 
law.     A  double  distress.     WTiartan^s  Lex. 

The  name  of  an  action  resembling  a  biU 
of  interpleader.     Id. 

MULTIFARIOUS.  [Lat.  mulHfarius, 
from  multus,  many,  and  ferre,  to  bear,  or 
fari,  to  speak.]  In  equity  pleading.  Com- 
posed of  a  variety  of  distinct  and  indepen- 
dent matters.     See  Multifariousness. 

MULTIFARIOUSNESS.  In  equity 
pleading^.  The  fault  of  improperly  j<xning 
m  one  bill  distinct  and  independent  matters, 
and  thereby  confounding  them  ;  as  for 
example,  the  uniting,  in  one  bill,  of  several 
matters  perfectly  distinct  and  unconnected, 
agamst  one  defendant,  or  the  demand  of 
several  matters  of  a  distinct  and  indepen- 
dent nature  against  several  defendants,  in 
the  same  bill  SUyn/*s  Eq.  PI.  §  271,  et 
seq.  See  Mitf&rd's  Chanc.  PI.  181,  (208, 
216,  Moulton's  ed.  notes.) 

MULTIPLEX.    Lat.    Manifold.    n«i. 

tiplez  [et]  indiUiinctnoi  parit  ceafMlomen  ; 
et  vneetiears  [^ae]  nlmpliciores  co  J«ei- 
diieres.  That  which  is  manifold  and  with- 
out distinction  begets  confusion;  and  the 
more  simple  questions  are,  the  clearer  are 
they.     Hob.  335. 

BIeltiplic«t«  tnuiHrvMeieme  rmrafpicw 
inflietie,  As  transgression  is  multiplied, 
the  infliction  of  punishment  should  increase. 
2  Inst.  479. 

MULTIPLICITY,  [from  La*,  mu/ftpto, 
from  multus,  many,  and  plicare,  to  fold.] 
A  state  of  being  many.  Webster.  That 
quality  of  a  pleading  which  mvolves  a 
variety  of  matters  or  particulars:  undue 
variety.     2  Saund.  B.  410. 

A  multiplying  or  increasing.  Story*s 
Eq.  PI.  §  287. 

MULTITUDE.  L.  Fr.  &  Eng.  In  old 
English  law.  An  assembly  or  collection  of 
persons  for  some  unlawfid  purpose.  De- 
fined by  some  of  the  old  writers  to  consist 
of  ten  or  more ;  (multitudmem  decern 
faeiunt.)  Lord  Coke  mentions  this,  but 
observes  that  he  could  never  read  it  re- 
stnuned  by  the  common  law  to  any  certain 
number,  but  left  to  the  discretion  of  the 
judges.     Co.  Litt.  257  a. 

Oleltltvdo  erraatAnni  aem  parit  err«rl 

pstreeiaun.    The  multitude  of  those  who 
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err  furnishes  no  countenance  or  excuse  for 
error.  11  Co.  75  a,  Magdalen  College 
cane.  It  is  no  excuse  for  error  that  it  is 
entertained  by  numbers. 

nnltiinda  fntpcriiorani  p«r<lil  cnriaHi. 

The  great  number  of  unskilful  practitioners 
ruins  a  court.     2  Inst.  219. 

MULTURE.  [L.  Lat.  multura,  molitura, 
from  molere,  to  grind.]  In  old  English 
law.  A  grinding  of  grain  at  a  mill ;  the 
grain  ground. 

The  toll  or  fee  due  for  grinding  gram. 
2  Mon.  Angl.  825.  Cowell.  Called  multer 
m  an  old  award,  28  Hen.  IV.,  cited  by 
Blount, 

In  Scotch  law.  A  duty  paid  for  grinding 
in  any  mill.  1  Forbes  Inst,  part  2. 
p.  140. 

MULVEYN.  L.  Fr.  Middle.  MuU 
veynfitz  ;  a  middle  son;  one  bom  between 
two  others.     Britt.  c.  107. 

MUND,  Munde.  Sax.  [L.  Lat.  mun- 
dium.'\  Protection ;  defence  ;  peace  ; 
(tutela,  de/ensio,  proiectio,  pax,  patro- 
cinium.)  When  the  king  took  a  church, 
monastery  or  borough,  or  any  man  or  com- 
pany, or  their  effects  or  estates  into  his 
protection,  it  was  said  to  be  on  cynges 
munde,  under  the  king's  protection,  {in 
regis  mundio.)     Spelman. 

MUNDBRICE,  Mundbrich.  Sax.  [from 
mund,  protection,  and  brice,  a  breach.]  In 
Saxon  law.  Violation  of  the  mund  or 
king's  protection.  Spelman.  See  Mund. 
Sometimes  confounded  with  grithbrice,  or 
griihbrech,  (q.  v.) 

Mundbrich  is  also  defined  a  breaking  of 
enclosures ;  mounds  or  banks  of  earth  being 
anciently  used  for  such  purposes.  Spelman. 

MUNDEBURDE,  Mundbyrd.  Sax. 
[from  mund,  protection,  and  bord,  borh,  a 
pledge ;  L.  Lat.  mundeburdum,  mundibur- 
dium,']  In  Saxon  and  old  European  law. 
A  pledge  or  security  for  protection,  {pairo- 
cinii  Jidejussio.)  Spelman.  1  Spencers 
Chancery,  35,  note. 

MUNICEPS.  Lat.  [from  munus,  office, 
and  capere,  to  take.]  In  Roman  law.  A 
citizen  of  a  foreign  town  or  municipium  ; 
80  called  from  the  privilege  of  enjoying 
office  at  Rome.  Adam's  Horn.  Ant,  47,  77. 
See  Municipium. 

MUNICIPAL.  [Lat.  municipalis,  from 
municipium,  q.  v.]  Belonging  to  a  city, 
town  or  place  having  the  right  of  local 


government;  belonging  to,  or  affecting  a 
particular  state  or  separate  commumty. 
Local;  particular;  independent.  See  Muni- 
cipium, 

MUNICIPAL  CORPORATION.  A 
public  corporation;  a  corporation  created 
by  government  for  political  purposes,  and 
havmg  subordinate  legislative  powei-s  to  be 
exercised  for  local  purposes,  such  as  a 
county,  city,  town  or  village.*  2  Kent's 
Com.  275.     See  Public  corporation. 

MUNICIPAL  CORPORATION  ACT. 
In  English  law.  The  statute  5  &  6  Will. 
IV.  c.  76,  for  regulating  the  mimicipal 
corporations  in  England  and  Wales.  3 
Steph.  Com,  191,  ef  seq, 

MUNICIPAL  LAW.  JXat.  jus  muni- 
cipale,  lex  municipalise  The  rule  or  law 
by  which  a  particular  district,  commumty 
or  nation  is  governed.  1  Bl.  Com,  44. 
The  particular  law  of  a  state  or  nation ;  as 
distinguished  from  public  or  international 
law.* — A  rule  of  civil  conduct,  prescribed 
by  the  supreme  power  in  a  state.  1  Bl. 
Com.  ub,  sup,     1  Kent's  Com.  447. 

In  a  stricter  sense, — the  local  law  of  a 
particular  place,  such  as  a  city  or  town. 
Ori^nally,  the  law  of  a  municipium,  (q.  v.) 
or  free  town.     Calv.  Lex.  voc.  MurUcipalis, 

MUNICIPIUM.  Lat.  [from  munus, 
office  or  honor,  and  capere,  to  take.1  In 
Roman  law.  A  foreign  town  to  which  the 
freedom  of  the  city  of  Rome  was  granted, 
and  whose  inhabitants  had  the  privilege  of 
enjoying  offices  and  honors  there ;  a  free 
town.     Adam's  Rom.  Ant.  47,  77. 

A  free  or  privileged  town ;  one  that  had 
the  right  of  being  governed  by  its  own 
laws  and  customs.  Id.  77.  Hence  the 
Lat.  municipalis,  and  Eng.  municipal,  (q.  v.) 

In  old  English  law.    A  castle.   Spelman. 

MUNIMENTS.  [L.  Lat.  munimenta, 
munimina,  from  munire,  to  defend.]  The 
evidences  or  writings  whereby  a  man  is 
enabled  to  defend  the  title  of  his  estate. 
Blount.  9  Co.  18.  Title  deeds  and 
papers;  evidences  of  title.  Corrupted  to 
miniments,  which  seems  to  have  once  been 
the  common  form  of  the  word.  The  Lat. 
munimenta  and  munimina  occur  in  this 
sense  in  the  laws  of  the  Lombards.  L, 
Longobard.  tit.  35,  1.  9.     Spelman, 

MUNIMENT  HOUSE.  A  place  for 
the  safe  keeping  of  muniments,  (q.  v.)  **  A 
little  room  of  strength"  in  cathedral  and 
collegiate  churches,  castles,  coUeges,  &c., 
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purposely  made  for  keeping  the  seal,  evi- 
dences, charters,  <kc.,  of  such  church  or 
college.     Blount 

MUNUS.  Lat.  In  the  civil  law.  A 
gift  or  present ;  a  benefit  or  favor ;  a  duty 
or  office.  See  CalvirCs  Lex,  for  the  various 
distinctions  of  meaning. 

In  feudal  lavr.  The  name  first  given  to 
what  was  afterwards  termed  heneficium, 
and  finally  feudum.  Spelman.  A  feudal 
estate,  in  its  original  character  of  a  mere 
gratuitous  donation.    Cowell,  voc.  Benefice. 

MUR,  Mure.  L.  Fr.  [from  murus.']  A 
wall.  Par  mure  on  par  haye  ;  by  a  wall 
or  by  a  hedge.  Britt.  c.  61.  Mur  abaiu  ; 
a  wall  beaten  or  thrown  down.     Id.  ibid. 

MURAGE.  L.  Fr.  and  Eng.  [L.  Lat. 
muraffium,  from  murus,  Fr.  mur,  a  wall.] 
In  old  English  law.  A  toll  or  tribute  levied 
for  the  bmlding  or  repairing  of  public  walls. 
Stat.  Westm.  1,  c.  30.     2  Inst.  222. 

MURDER.  [L.  Fr.  murdre ;  L.  Lat. 
murdrum ;  from  Teut.  m,oerda,  or  Sax. 
moriJior.]  In  old  English  law.  The  secret 
killmg  of  one  human  being  by  another. 
Homicide  privately  perpetrated,  no  one 
being  present,  knowing,  hearing  or  seeing 
it,  (homicidium  quod  nullo  proesente,  nullo 
sciente,  nullo  audiente,  nullo  vidente,  clam 
perpetratur.)  Bract,  fol.  134  b. — The  pri- 
vate slaying  of  foreign  and  known  persons, 
{occulta  extraneoritm  it  notorum  hominum 
occisio,)  wickedly  perpetrated  by  the  hand 
of  man,  and  which  is  committed,  no  one 
knowing  or  seeing,  except  only  the  slayer 
and  his  aiders  and  abettors,  and  in  such 
a  manner  that  the  hue  and  cry  does  not 
immediately  follow,  {ita  quod  non  statim 
assequatur  clamor  popularis.)  Id,  ibid. 
This  was  the  technical  definition  of  murder 
in  the  time  of  Bracton,  founded  on  another 
signification  of  the  term,  (see  infra,)  and 
the  old  law  of  Englishery.  As  early  as 
Britton,  however,  it  was  modified  to  mean, 
*'  the  slaying  of  an  unknown  person  felo- 
niously done,  when  it  cannot  be  known  by 
whom  it  was  committed,"  {occision  de  hom£ 
disconu,  felonisement  faite,  dount  horns  ne 
poit  saver  par  que  nepar  quex.)  Britt.  c.  6. 

A  fine  or  amercement  imposed  upon  the 
vill  or  hundred  where  a  person  was  found 
killed  by  another,  unless  the  fact  of  the 
slain  person  having  been  English  (techni- 
cally called  Englishery)  was  duly  presented 
before  the  justices. 

The  origin  of  this  imposition  (or  mur- 
drum) is  thus  explEuned  by  Bracton.  After 
the  subjugation  of  England  by  Canute  the 


Dane,  the  English  barons  pledged  them- 
selves, in  consideration  of  his  sending  back 
his  army  to  Denmark,  that  as  many  fol- 
lowers as  he  chose  to  retain  with  him  in 
England,  should  remain  entirely  unmolested, 
and  for  greater  security  on  this  point  agreed 
that  if  an  Englishman  should  kill  a  Dane 
and  escape,  so  that  he  could  not  be  taken, 
there  should  be  paid  for  him  sixty  six  marks, 
to  be  collected  in  the  vill  where  the  slain 
person  was  found,  or  in  the  hundred,  if  the 
vill  were  too  poor  to  pay  it.  Bract,  fol. 
134  b.  After  the  conquest  by  the  Nor- 
mans, a  similar  regulation  was  established 
for  the  protection  of  the  king's  Norman  fol- 
lowers or  subjects  ;  a  fine  (called  mitrdrum,) 
being  imposed  upon  the  neighborhood, 
(patria)  where  a  Frenchman  (Francigena,) 
was  found  killed,  and  the  slayer  was  un- 
known ;  and  to  render  this  the  more  effec- 
tual, it  was  declared  by  law  that  the  slain 
person  was  always  to  be  presumed  to  be 
French,  unless  the  fact  of  his  or  her  being 
English  was  formally  presented  and  proved. 
Hence  the  law  of  Englishery,  (q.  v.)  once 
so  important  that  the  very  definition  of 
murder  as  a  crime  was  made  to  turn  upon 
the  fact  that  the  slain  person  was  &  foreigner, 
(extraneus.)  See  the  definition  from  Brac- 
ton,  supra. 

MURDER.  [L.  Lat.  murdrum,  L.  Fr. 
murdre.l  In  criminal  law.  The  killing  of 
a  man  with  malice  prepense.  1  JIal.  P.  C. 
425.  PlouHi.  261.  The  killing  of  one 
human  being  by  another,  with  mahce  afore- 
thought, express  or  implied.*  The  unlaw- 
ful killing  of  any  reasonable  creature  in 
being,  and  in  the  peace  of  the  common- 
wealth, by  a  person  of  sound  memory  and 
discretion,  with  malice  aforethought,  ex- 
press or  implied.*  3  Inst.  47.  4  BL 
Com.  196,  et  seq. 

This  is  substantially  the  definition  of 
murder  in  American  law,  though  in  some 
of  the  states  modifications  have  been  intro- 
duced by  statute.  Wharton's  Am.  Crim. 
Law,  224,  211,  et  seq.  1  ffal.  P.  C.  425, 
(Am.  ed.  note.)  See  1  Russell  on  Crimes, 
482,  (Am.  ed.  1850,  note.) 

The  radical  sense  of  the  word  murder  is 
a  secret  killing  ;  the  term  gemurdrit  or  ga- 
murdrit,  (q.  v.)  being  thus  used  at  the 
earliest  period  to  which  it  can  be  traced. 
L.  Boior.  tit.  18,  c.  2,  §  3.  So  in  England, 
the  L.  Fr.  murdre  occurs  in  old  statutes  in 
the  sense  of  concealment  or  stifling.  Stat, 
Exet.  14  Edw.  I.  And  the  L.  Lat.  mur- 
drare,  (q.  v.)  is  used  as  an  equivalent  word 
by  Fleta.  Hence  the  general  definition  of 
murder  given  by  Bracton, — a  secret  killing. 
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where  it  cannot  be  known  who  the  slayer 
is.  Bract,  fol.  121,  134  b.  To  this  was 
superadded  the  idea  of  a  felonious  killing 
(occmonequiter perpetrata)  Id, ibid.  But 
the  whole  definition  of  the  crime  by  the 
same  author  was  made  a  technical  one,  by 
being  based  on  that  peculiar  regulation  of 
the  times,  called  Englishery.  It  was  in 
substance,  '*  the  secret  and  felonious  killing 
of  a  foreifffier  {occulta  extraneorum  occi- 
no.)"  Id.  134  b.  This  will  account  for 
the  form  of  the  definitions  given  by  Staund- 
ford  and  others,  after  Englishery  was 
abolished  ; — "  the  wilful  and  felonious  kill- 
ing of  another,  whether  Englishman  or 
foreigner,  secretly  or  openly.'  Staundf. 
PL  Cor.  lib.  1,  c.  2.     CowelL 

"MURDER,';  "MURDERED."  Neces- 
sary  words  in  indictments  for  murder,  as  mur- 
drum  and  murdravit,  anciently  were.  3  £1. 
Com.  321.  4  Id.  307.  Wharton's  Free, 
of  Indictments,  42,  et  seg, 

MURDRARE.  L.  Lat.  In  old  crimi- 
nal law.  To  murder.  3  Bl.  Com.  321. 
Murdravit,  murdered.  A  necessary  word 
in  old  indictments  for  murder.  4  Bl,  Com, 
807.     6  Co.  122  b.  Long's  case. 

To  hide,  conceal  or  stifle.  Nullam  vert- 
totem  celabo,  nee  celari  permittam,  nee  mur- 
drari ;  I  will  conceal  no  truth,  nor  will  I 
permit  it  to  be  concealed  or  stifled.  Fleta, 
lib.  1,  c.  18,  §  4. 

MURDRITOR.  L.  Lat.  [from  mwr- 
drare,  q.  v.]  In  old  English  law.  A 
murderer.  Murdritores;  murderers.  Brcmt. 
fol.  116  b. 

MURDRUM.  L.  Lat.  In  old  criminal 
law.  Murder.  A  word  of  art,  formerly 
essential  in  indictments.  5  Co.  121  b. 
Long's  case, 

A  fine  or  amercement  imposed  upon  a 
vill,  (town,)  hundred,  or  neighborhood 
(patria)  where  a  person  was  found  slain, 
and  not  proved  to  be  English,  and  the 
slayer  was  unknown.  Bract,  fol.  134  b, 
135.  1  Hal.  P,  C,  425,  note.  See  Mur- 
der, 

MURDRUM  OPERATIC.  Lat.  In 
old  English  law.  Wall- work  ;*  the  service 
of  wor^  and  labor  done  by  inhabitants  and 
adjoining  tenants,  in  building  or  repairing 
the  walls  of  a  city  or  castle.  Paroch.  Ant. 
114.  Cowell, 

MUSCE.  L.  Fr.  Hidden;  buried,  as 
treasure.  Britt,  c.  1,  17.  £n  musceites  ; 
insecret ;  privately;  claadestinely.  Id.  c.  101. 


MUSTER  ROLL.  In  maritime  law.  A 
list  or  account  of  a  ship's  company,  required 
to  be  kept  by  the  master  or  other  person 
having  care  of  the  ship,  containing  the 
names,  ages,  national  character  and  quality 
of  every  person  employed  in  the  ship. 
Abbott  on  Ship,  [191,  192.]  Jacobse^i 
Sea  Laws,  161. 

MUTE,  [from  Lat.  mutus,  q.  v.]  Speech- 
less ;  dumb  ;  that  cannot  or  will  not  speak. 
In  English  criminal  law,  a  prisoner  is  said 
to  stand  mute,  when,  being  arraigned  for 
treason  or  felony,  he  either  makes  no 
answer  at  all,  or  answers  foreign  to  the 
purpose  or  with  such  matter  as  is  not  al- 
lowable, and  will  not  answer  otherwise ;  or 
upon  having  pleaded  not  guilty,  refuses  to 
put  himself  upon  the  country.  4  BL  Com. 
324.  But  see,  as  to  the  last  case,  Stat,  7  <& 
8  Geo,  IV.  c.  28. 

MUTINY.  Open  resistance  by  soldiers 
or  seamen,  of  their  officers,  or  opposition  to 
their  authority.     Webster, 

MUTINY  ACT.  In  English  law.  An 
act  of  parliament  annually  passed  to  punish 
mutiny  and  desertion.     1  BL  Com.  415. 

MUTUAL.  Proceeding  from  both  sides ; 
reciprocal ;  interchanged. 

MUTUAL  CREDITS.  In  bankrupt 
law.  Credits  which  must,  from  their  na- 
ture, terminate  in  debts ;  as  where  a  debt 
is  due  from  one  party,  and  credit  given  by 
him  on  the  other  for  a  sum  of  money  pay- 
able at  a  future  day,  and  which  will  then 
become  a  debt;  or  where  there  is  a  debt  on 
one  side,  and  a  delivery  of  property -with 
directions  to  turn  it  into  money  on  the 
other.  Gibbs,  C.  J.,  8  Taunt.  499.  2 
Smith's  Lead.  Cos.  179. 

MUTUAL  PROMISES.  Promises  si- 
multaneously  made  by  and  between  two 
parties;  each  being  the  consideration  for 
the  other. 

MUTUALITY.  Reciprocation;  inter- 
change. Webster.  An  acting  by  both  of 
two  parties  ;  an  acting  in  return. 

MUTUARL  Lat.  To  borrow ;  Mu- 
tuatus  ;  a  borrowing.  2  Arch,  Pr.  25. 

MUTUS.  Lat.  Dumb  ;  mute.  InsL  3. 
20.  7.  Mutus  et  surdus  ;  dumb  and  deaf. 
Cro,  Jac,  106. 

MUTUUM.    Lat.    In  the  civil  law.    A 
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loan  for  cansuinption.  2  Kmfs  Com,  578. 
^— A  loan  of  consumable  goods,  called  re9 
fungihilesy  lent  on  condition  of  a  return  in 
kind.  Hallifax  Anal.  b.  2,  c.  15,  num.  2. 
The  subjects  of  this  kind  of  loan  were  such 
articles  as  might  be  weighed,  counted  or 
measured,  {qua  pondere,  numero,  mensurave 
constant,)  as  wine,  oil,  grain,  com,  brass, 
silver  or  gold,  and  by  the  loan  the  property 
was  transferred,  and  the  value  only  was  to 
be  returned  in  property  of  the  same  kind. 
Inst.  3.  15.  pr.  Heinecc.  Elem.  Jut.  Civ. 
lib.  3,  tit.  15,  §  792.  Story  on  Bailm. 
§§  47,  283. 

This  loan  is  said  in  the  Institutes  to  be 
called  mutuum,  because  ita  a  me  tihi  datur 
ut  ex  meo  tuum  fiat,  (it  is  given  by  me  to 
you  in  such  a  way,  that  from  mine  it  be- 
comes yours.)     Inst,  ub,  sup. 

MY.  L.  Fr.  Half;  middle.  En  my 
ieu ;  in  the  middle  place ;  m  the  middle. 
Britt.  c.  119.  Per  my  et  per  tout;  by 
the  half  or  moiety,  and  by  all.  2  Bl. 
Com.  182. 

MYNUTE.  L.  Fr.  Midnight.  Britt  c.  80. 

MYS.  L.  Fr.  Put;  sent;  put  in  or 
inserted.  Mys  a  lour  penaunce ;  put  to 
their  penance.  Britt  c.  4.  Mys  enferges; 
put  in  irons.  Id.  c.  11.  Proles  mys  en 
escriiz;  words  put  m  wiitings.  Id.  c.  39. 
Que  date  soit  mys  del  jour  ;  that  a  date  be 
put  in  of  the  day.  Id.  ibid.  Mys  en  la 
gaole.     Id.  c.  100. 

MYSTERY.  [L.  Lat.  misteHum,  from 
L.  Fr.  mestier,  an  art  or  business.]  A 
trade  or  occupation.     Spelman,     Cowell. 

MYSTIC  TESTAMENT.  [Fr.  testa- 
ment  mystique  ou  ferme.^  A  sealed  testa- 
ment. Civ.  Code  of  Louis,  art.  1567. 
Cod,  Nap.  969. 


N. 

NAAM.  A  takmg,  or  distress.  A 
word  used  in  the  Mirror,  of  the  same  signifi- 
cation with  the  L.  Fr.  name,  and  L.  Lat. 
namium,  (qq.  v.)  Mirr.  lib.  2,  c.  de 
Naam.  It  seems  to  be  neither  Saxon  nor 
French,  but  a  compound  of  both. 

NACION.  L.Fr.  Birth;  origm.  Be 
vile  nacion;  of  mean  birth.  Britt  c.  31. 
JBfn  temps  de  sa  nacion ;  at  the  time  of  his 
birth.    Id.  c.  86. 


NADGAIRES,  Naidgayers,  Naidgaris. 
L.  Fr.  Lately ;  not  long  smce ;  sometimes. 
Artie,  sup.  Chart,  c.  17.     Kelham. 

NAIF.  L.  Fr.  [L.  Lat.  nativus,  a 
bom  slave.]  A  villein ;  a  bom  slave,  {nee 
serfs.)     Britt  c.  31. 

NAIFTE.     L.  Fr.     [L.  Lat.  natmtas.'\ 


Villenage;   the  state 
Bntt  c.  31. 


a  person  bom  a 


NAM.  Lat.  For.  This  particle  is 
fi^quently  used  as  introductory  to  the 
quotation  of  a  maxim,  and  sometimes 
erroneously  treated  as  a  part  of  the  maxim 
quoted.  2  BL  Com.  107, 379, 380.  3  Id.  188. 

NAM.  Sax.  [from  namun,  to  take.]  In 
old  English  law.  The  taking  of  a  pledge ; 
a  distress.  Spelman.  A  component  part 
of  the  word  withernam,  (q.  v.)  Hence  the 
more  common  L.  Fr.  name,  and  Lat. 
namium,  (qq.  v.) 

NAMARE.  L.  Lat.  [from  Sax.  nam, 
q.  v.]  In  old  records.  To  take;  to 
distrain.  Spelman.  The  derivations  namp- 
tus,  and  namptum  were  also  used. 

NAMATIO.  L.  Lat.  [from  namare, 
q.  v.]  In  old  English  and  Scotch  law.  A 
distraining,  or  taking  of  a  distress ;  an  im- 
pounding. Spelman.  The  English  nama- 
tion  is  given  by  CoweU  and  Blount. 

NAME.  L.  Fr.  [from  Sax.  nam,  q.  v.] 
A  taking ;  a  distress ;  a  thing  or  chattel 
distrained.  Name  si  est  un  general  nosme 
a  avers  et  a  chaieux,  et  a  touts  auters  choses 
moebles  que  len  poit  prendre  en  nome  de 
destresse.  Name  is  a  general  word  for 
beasts  and  chattels  and  all  other  moveable 
things  which  one  may  take  in  name  of  a 
distress.  Britt.  c.  27.  Vee  de  name, 
(yetitium  namium;)  withernam.   Id.  c.  26. 

NAMIUM.  L.  Lat.  [from  Sax.  nam, 
q.  v.]  In  old  English  law.  A  taking ;  a 
distress.     Spelman. 

Things,  goods  or  animals,  taken  by  way 
of  distress.  Id.  Simplex  namium;  a 
simple  taking  or  pledge.  Bract,  fol.  205  b. 
Called  in  old  Scotch  law,  namus.  Stat 
1  Bob.  I.  c.  7.     See  Vetitum  namium. 

NARR.  In  practice.  A  common  ab- 
breviation of  narratio,  (q.  v.)  The  plaintiff's 
declaration  in  an  action  at  law.  1  Burr. 
Fr.  1 18, 135.    7  Fenn.  St  (Barr's)  E.  392. 

NARRARE.    L.  Lat.    In  old  practice. 
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To  relate,  or  narrate ;  to  state  a  plaintifF's 
case  ;  to  count ;  to  declare. 

NARRATIO.  Lat.  [from  narrate,  to 
relate.  |  In  old  English  practice.  A  count 
or  declaration.  So  called  as  being  a  TMr- 
rative  by  the  plaintiflf,  of  the  facts  of  the 
case,  as  the  ground  of  his  action.  Bract 
fol.  283  b,  284.  2  Reeves'  Hist  265—267. 
3  BL  Com.  293.  Anciently  delivered  ore 
tenus,  and  called  in  English  the  tale,  which 
is  the  literal  meaning  of  the  term  count. 
Steph.  PI.  Appendix,  Note  (56).  The  use 
of  narratio  did  not  become  general  until 
after  Bracton,  who  more  commonly  employs 
the  term  intentio.  Bract,  fol.  266  b, 
281  b,  296  b,  319  b. 

NARRATOR.  L.  Lat.  [from  narrare, 
q.  v.]  In  old  practice.  A  countor;  an 
advocate  or  pleader.  Bract  412  a,  372  b. 
Siepk.  PL  24. 

NASCITURUS,  Lat.  [from  nasci,  to 
be  bom.]  In  the  civil  law.  An  unborn 
child ;  a  child  about  to  be  bom.  1 
Mackeld.  Civ.  Law,  128,  §  118;  Kauf- 
mann's  note,  ibid. 

NASTRE.  L.Fr.  Bom.  Folsnastres; 
bom  fools.     Britt  c.  34. 

NATIO.  Lat.  In  old  records.  A 
native  place.     CoweU, 

NATIVA.  L.  Lat.  In  old  English 
law.  A  niefe,  or  female  villein.  So  csuled, 
because  for  the  most  part  bond  by  nativity. 
Co.  Litt  122  b. 

NATIVE.  [Lat.  nativus,  bom,  home 
bom.]  In  English  law.  A  natural  born 
subject.     1  Bt  Com.  366. 

In  American  law.  A  person  bom  within 
the  jurisdiction  of  the  United  States.  2 
Kent's  Com.  38. 

NATIVE  CITIZEN.  A  person  bom 
in  the  United  States  since  the  declaration 
of  independence,  or  before,  if  he  has  re- 
moved here  since  that  event ;  or  the  child 
of  a  citizen  bom  abroad,  if  his  parents  have 
ever  resided  here.  2  Hilliard's  Real 
Prop.  190. 

NATIVITAS.  L.  Lat.  [from  nativus, 
q.  v.]  In  old  English  law.  ViUenage ; 
that  state  in  which  men  were  bom  slaves. 
2  Mon.  Angl.  643.  Called  by  Britton, 
naifU.     Britt  c.  31. 

NATIVUS.    L.  Lat.  [from  nasci,  to  be 


!  bom.]     In  old  English  law. 
j  a  villein  bom;   a  villein. 
I  c.  1.     Spelman. 


A  bom  slave ; 
Olanv.  lib.  5, 


NATURA.      Lat.      Nature.       Nat«r« 

appeiit  perfccinm  |   ita  et  lex.        Nature 

covets  perfection ;  so  does  law  also.  Hch. 
144. 

Nnlnra  voa  Atcit  naltMBt ;  f ta  nee  lex* 

Nature  makes  no  leap,  [no  sudden  or  irre- 
gular movement,]  so  neither  does  law. 
Co.  Litt.  238.  Applied  in  old  practice  to 
the  regular  observance  of  the  degrees  in 
writs  of  entry,  which  could  not  be  passed 
over  per  saltum. 

NATURAL  ALLEGIANCE.  In  Eng- 
lish law.  That  kind  of  allegiance  which  is 
due  from  all  men  bom  within  the  kind's 
dominions,  hnmediately  upon  their  birth ; 
which  is  intrinsic  and  perpetual,  and  cannot 
be  divested  by  any  act  of  their  own.  1  BL 
Com.  370,  371.     2  Kent's  Com.  42. 

In  American  law.  The  allegiance  due 
from  citizens  of  the  United  States  to  their 
native  or  adopted  country,  and  which,  it 
seems,  cannot  be  renounced  without  the 
permission  of  government,  to  be  declared  by 
law.     2  Ken^s  Com.  43—49. 

NATURAL-BORN  SUBJECTS.  In 
English  law.  Such  persons  as  are  bom 
within  the  dominions  of  the  crown  of  Eng- 
land, that  is,  within  the  ligeance,  or,  as  it 
is  generally  called,  the  aSegiance  of  the 
king.     1  BL  Com.  366. 

NATURAL  CHILD.  In  the  civil  law. 
A  child  by  natural  relation  or  procreation ; 
a  child  by  birth,  as  distinguished  from  a 
child  by  adoption.  Inst.  1.  11.  pr.  Id. 
3.  1.  2.     Id.  3.  8.  pr. 

A  child  by  concubinage,  in  contradistinc- 
tion to  a  child  by  marriage.     Cod.  6.  27. 

In  English  and  American  law.  An 
illegitimate  child ;  a  child  bom  out  of  law- 
ful wedlock.  Cooper's  Just  Inst  *499. 
Bracton  divides  natural  children  into  two 
kinds,  legitimate  and  illegitimate.  Bract 
fol.  64. 

NATURAL  DAY.  That  period  of 
time  which  begins  at  sun  rise  and  ends  at 
sunset ;  otherwise  called  a  solar  day.  See 
Day.  This  seems  to  be  sometimes  con- 
founded with  an  artificial  day.  Dyer, 
131  a. 

NATURAL  FOOL.  A  person  bom 
without  understanding;  a  bom  fool  or 
idiot.  Sometimes  called  in  the  old  books, 
a  natural.    See  Idiot. 
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NATURAL  FRUITS.  [Lat.  fructus 
naturales.'\  Fruits  of  land  or  other  thing, 
produced  solely  by  the  powers  of  luiture. 
See  Fructus  naturales, 

NATURAL  YEAR.  [Lat.  annus  na- 
turalis^l  In  old  English  law.  That  period 
of  time  in  which  the  sun  was  supposed  to 
revolve  in  its  orbit,  {spatium  quo  mum  sol 
pervolvat  circulum ;)  consisting  of  865 
days  and  one  fourth  of  a  day,  or  six  hours. 
Bract  fol.  369  b. 

NATURALIZATION.  [Lat.  naturali- 
zatioJ]  The  act  of  inyesting  an  alien  with 
the  rights  and  privileges  of  a  native  or 
natural-bom  subject  or  citizen.*  Co.  lAtt 
129  a.  1  BL  Com.  374.  2  Kenfs  Com. 
64—67. 

NATURALIZED  CITIZENS.  In 
American  law.  Those  who  go  through 
the  prescribed  process  for  naturalization; 
their  minor  children  at  that  time  in  the 
country;  or  the  widows  and  children  of 
those  who  have  taken  the  initiatory  steps 
for  naturalization,  but  have  died  before 
they  were  actually  naturalized.  2  Hilliard's 
Real  Prop,  190. 

NAUCLERU8.  Graeco-Lat.  [Gr. 
wainlriqog,  from  vavg^  a  ship,  and  x^^poj, 
lot.]  In  the  civil  law.  The  master  or  pro- 
prietor of  a  trading  vessel.  Calv.  Lex, 
Adam's  Rom,  Ant  440.  Molloy  de  Jur, 
Mar,  243.  2  Peters'  Adm,  Dec.  Appendix, 
Ixxxiii. 

NAUFRAGIUM.  Lat.  [from  navis,  a 
ship,  and  frangere,  to  break ;  L.  Fr.  ruiu- 
frage.]  In  the  civil  law.  Shipwreck ;  the 
breakuig  of  a  ship  (navis  fractio ;)  q.  d. 
ship-br^.     Calv.  Lex. 

NAULUM.  Graeco-Lat.  [Gr.  vavlop, 
from  ravg,  a  ship.]  In  civil  and  maritime 
law.  Freight :  a  sum  pwd  for  carrying 
goods  or  passengers  over  sea  in  a  ship.* 
The  consideration  or  premium  promised  to 
the  master  of  a  ship  for  carrying  goods  or 
persons  from  one  pkce  to  another.  Boccus 
Notah.  de  Nav.  et  Nauloy  Not.  ii.  See 
Freight 

NAUPEGUS.  Greeco-Lat.  [Gr.  vav^ 
^nfyhg,  from  vavg,  a  ship,  and  ^i^y^vfii,  to  fit 
together.]  In  the  civil  law.  A  shipwright, 
or  ship  carpenter.  Calv,  Lex,  Molloy  de 
Jur,  Mar.  243.  2  Peters*  Adm.  Dec.  Ap- 
pendix, Ixxxiii. 

NAUTA.    Lat.  [from  Gr.  t^avg,  a  ship.] 

93 


In  the  civil  and  maritime  law.  A  sailor ; 
one  who  works  a  ship.     Calv.  Lex. 

Any  one  who  is  on  board  a  ship  for  the 
purpose  of  navigating  her,  (omnes  qui  navis 
navigandcB  causd,  in  nave  sunt)  Dig.  4.  9. 
1.  2.  Boccus  de  Nav.  <t  Naulo,  not.  9. 
3  Sumner's  B,  213. 

The  employer  of  a  ship,  {qui  navem  exer- 
cet,)  Dig,  4.  9.  1.  2.  JStory  on  Agency, 
§  317,  note. 

NAVARCHUS.  Graco-Lat.  [Gr. 
ra^QX^s,  from  vavg,  a  ship,  end  dgx^,  com- 
mand.] In  civil  law.  The  master  or  com- 
mander of  a  ship  ;  the  captain  of  a  man-of- 
war.  Adam's  Bom.  Ant  440.  Calv.  Lex. 
2  Peters'  Adm.  Dec.  Appendix,  Ixxxiii. 

NAVICULARIUS.  Lat.  [from  nam, 
ship.]  In  the  civil  law.  The  master  or 
captain  of  a  ship.  Calv.  Lex.  Molloy  de 
Jur.  Mar.  243.  2  Peters'  Adm.  Dec.  307, 
note.    Id.  Appendix,  Ixxxiii. 

NAVIGABLE.  [Lat,  navigaUlis,  from 
navigare,  to  sail,  from  navis,  a  ship.]  That 
may  be  navigated  or  passed  over  in  ships 
or  vessels.  But  the  term  is  generally  un- 
derstood in  a  more  restricted  sense.  See 
Navigable  Biver. 

NAVIGABLE  RIVER  or  STREAM. 
A  river  or  stream  in  which  the  tide  ebbs 
and  flows,  or  as  far  as  the  tide  ebbs  and 
flows.  3  Kent's  Com.  412,  414,  417,  418. 
2  Billiard's  Beat  Prop.  90,  91.  Navigable 
streams  are  highways.    Gordon's  Dig.  318. 

NAVIGARE.  Lat.  [from  navis,  a  ship, 
and  agere,  to  move  or  work.]  To  navigate ; 
to  work  or  manage  a  ship ;  to  perform  a 
voyage ;  to  sail. 

NAVIGATION.  [Lat.  navigatio,  from 
navigare,  q.  v.]  The  act  of  navigating  or 
passing  on  water,  in  ships  or  other  vessels. 
Webster. 

The  management  of  ships  or  vessels.  3 
Kent's  Com.  159. 

Commerce  or  intercourse  by  means  of 
shippmg.*  Marshall,  C.  J.,  9  Wheaton's  B. 
189 — 196.  See  the  Passenger  cases  in  7 
Howard's  B.  283,  et  seq. 

NAVIGATION  ACT.  In  English  law. 
The  celebrated  statute  of  12  Car.  II.  c.  18. 
2  Bl.  Com.  419.  Repealed  by  the  statute 
6  Geo.  IV.  cc.  109,  110,  114.  3  Stepk. 
Com,  272,  273. 

NAVIS.     Lat.  [Gr.  vavg,]    A  ship ;  a 
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KAVIS  BONA.  Lat.  A  good  ship; 
one  that  was  staunch  and  strong,  well 
caulked,  and  stiffened  to  bear  the  sea, 
obedient  to  her  helm,  swift,  and  not  unduly 
affected  by  the  wind.  Calv,  Lex.  citing 
Seneca,  lib.  5,  ep.  77.  So,  in  modem  bills 
of  lading  and  other  mercantile  papers,  a 
vessel  is  frequently  termed  **  the  good  ship." 

NE.     L.  Lat.  andFr.     Not.     ^qq  infra, 

NE  ADMITTAS.  L.  Lat.  (That  you 
admit  not.)  In  English  practice.  A  writ 
which  lies  for  the  plaintiff  in  a  quare  impe- 
dit,  where  he  suspects  that  the  bishop  will 
admit  the  defendant's  or  any  other  clerk, 
pending  the  suit ;  forbidding  the  bishop  to 
admit  any  clerk  whatever  till  such  conten- 
tion be  determined.  So  called  from  the 
initial  words  in  the  Latin  forms  :  Prohihe- 
mus  vobis  ne  admittatis  personam,  <&c.  I^g. 
Orig,  31.  F,  N.  B,  37.  F.  G.  3  BL  Com. 
248.  Mr.  Serjeant  Stephen  supposes  this 
writ  to  be  now  superseded.  3  Steph.  Com. 
661,  note  (q.) 

NE  BAILA  PAS.  L.  Fr.  (Did  not 
deliver.)  In  old  English  practice.  A  plea 
in  the  action  of  detinue,  denying  the  de- 
livery of  the  thing  sued  for.  Crabb's  Hist. 
424. 

NE  DISTURBA  PAS.  L.  Fr.  (Does 
or  did  not  disturb.)  In  English  practice. 
The  general  issue  or  general  plea  m  quare 
impeait.  3  St^k.  Com.  663.  Steph,  PL 
156,  168.     3  Wooddes.  Lect.  9. 

NE  DONA  PAS.  L.  Fr.  (Did  not 
give.)  In  old  English  practice.  The  gene- 
ral issue  or  general  plea,  in  the  writ  of 
formedon.     CrabVs  Hist.  423. 

NE  EXEAT  REGNO,  (that  he  go  not 
out  of  the  kingdom,)  commonly  calM  NE 
EXEAT.  L.  Lat.  In  equity  practice.  A 
writ  issuing  out  of  chancery,  forbidding  the 
person  or  persons  to  whom  it  is  directed 
from  leaving  the  kin£;dom  or  state.  It  was 
formerly  used  in  England  for  state  purposes, 
but  has  now  become  a  mere  process  be- 
tween private  parties  in  an  equity  suit,  and 
is  used  where  one  party  wishes  to  prevent 
the  other  from  withdrawing  his  person  or 

Property  from  the  jurisdiction  of  the  court, 
y  going  abroad.  2  Steph.  Com.  524  note. 
3  BanielVs  Chanc,  Pr.  (Perkins*  ed.)  1925. 
2  Story's  Eq.  Jur.  §  1464,  et  seq.  See  the 
original  forms,  Reg,  Brev.  Appendix,  54, 55. 


NE  INJUSTE  VEXES.    L.  Lat.  (That 
you  do  not  unjustly  vex.)     In  old  English 


practice.  A  prohibitory  writ,  (now  abol- 
ished,) found^  on  the  tenth  chapter  of 
Magna  Charta,  which  lay  for  a  tenant  dis- 
trained by  his  lord  for  more  services  than 
he  ought  to  perform,  commanding  the  lord 
that  he  do  not  distrain  his  tenant  to  do 
other  services  than  those  which  of  right  he 
ought  to  do,  or  in  the  words  of  the  writ,  pro- 
kibitinghim  from  vexing  the  tenant  concern- 
ing his  freehold,  c&c.  {Prohibemus  tibi  ne  in- 
juste  vexes,  vel  vexari  permittas  W.  de  libero 
ienemento,  <fec.)  Meg.  Grig.  4.  F.  N.  B. 
10  C.  F.  3  BL  Com.  234. 

NE  RECIPIATUR.  L.  Lat.  (That  it 
be  not  received.)  In  practice.  A  proceed- 
ing by  which  a  party  to  an  action  at  law 
may  prevent  the  other  from  doing  some  act, 
such  as  filing  a  writ  or  record,  when  it  has  not 
been  done  in  due  time.  See  1  Stra.  63. 
Bohun*s  Inst.  Legalis,  39,  200.  In  Ameri- 
can practice,  it  has  sometimes  been  adopted 
by  a  defendant,  to  prevent  the  filing  of  the 
plaintiff's  trial  record.     1  Burr.  Pr.  232. 

NE  UNQUES  ACCOUPLE  EN  LOI- 
ALL  MATRIMONIE.  L.  Fr.  (Never 
accoupled  in  lawful  matrimony — ^never 
lawfully  married.)  In  pleading.  A  plea 
by  which  the  tenant  in  an  action  of  dower, 
wide  nil  habet,  might  controvert  the  va- 
lidity of  the  demandant's  marriage  with 
the  person  out  of  whose  lands  she  claimed 
dower.  Roscoe's  Real  Act.  220.  So  called 
from  the  words  constituting  the  substance 
of  the  plea,  when  orally  delivered  in  French. 
See  Britt.  c.  107.  It  seems  to  have  at  one 
time  been  called  the  plea  or  exception  of 
concubinage.     Id.  ibid. 

NE  UNQUES  EXECUTOR  (or  AD- 
MINISTRATOR.) L.  Fr.  (Never  execu- 
tor or  administrator.)  In  pleading.  A 
plea  by  which  the  defendant  denies  being 
an  executor  or  administrator.  2  Williams 
on  Exec.  1654.     2  Greenl.  on  Ev.  g  344. 

NE  UNQUES  RECEIVOUR.  L,  Fr. 
(Never  receiver.)  In  pleading.  The  gene- 
ral plea  in  actions  of  account,  denying  the 
fact  of  the  defendant's  being  a  receiver. 
2  Reeves'  Hist  339.     CrabVsHisL  424. 

NE  UNQUES  SEISE  QUE  DOWER. 
L.  Fr.  (Never  seised  of  a  dowable  estate.) 
In  pleading.  The  general  issue  in  the  ac- 
tion of  dower  unde  nil  habet,  by  which  the 
tenant  denies  that  the  demandant's  husband 
was  ever  seised  of  an  estate  of  which  dotoer 
might  be  had.  Roscoe's  Real  Act.  219,  220. 

NE  VARIETUR.    L.Lat.    (That  it  be 
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not  changed,  or  let  it  not  be  changed.)  A 
notarial  phrase,  the  words  of  which  are 
sometimes  written  by  notaries  upon  bills 
and  notes,  for  the  purpose  of  ascertaining 
their  identity ;  but  held  to  be  no  restriction 
upon  their  negotiability.  8  WheaUm's  R, 
838. 

NECE.  L.  Fr.  A  granddaughter. 
Britt,  c.  119.     See  Neveu. 

NECESSARIES.  In  the  law  of  infancy. 
Such  things  and  articles  furnished  to  an 
infant  as  are  useful  and  suitable  to  his  state 
and  condition  in  life,  and  not  merely  such  as 
are  requisite  for  bare  subsistence.  6  Mees, 
da  W,  42.  1  Man,  tt  Gr.  560.  6  Ad.  dt 
Ml,  606.  See  Macpheraon  on  Infanta, 
498 — 610.  Smith  on  Contracts,  201,  206 
and  notes.  2  Greenl.  on£vid.  ^  305.  The 
question  what  is,  in  the  legal  sense  of  the 
word,  necessary  is,  in  each  case,  to  be  tried  by 
a  jury.     Smith  on  Contracts,  ub,  sup, 

NECESSARIUS.  Lat.  Necessary ; 
unavoidable;  indispensable;  not  admitting 
of  choice  or  the  action  of  the  will ;  needful. 
See  Necessary. 

NECESSARY,  [from  Lat.  necessarius,] 
That  must  be ;  that  cannot  be  otherwise ; 
indispensably  requisite.     Webster, 

In  a  less  strict  sense, — needful ;  requisite ; 
incidental;  useful  or  conduciye  to.  Mr, 
Hamilton* s  argument  on  the  Constitution- 
ality of  a  National  Bank.  **  It  is  a  com- 
mon mode  of  expression  to  say  that  it  is 
necessary  for  a  goyemment  or  a  person  to 
do  this  or  that  thing,  when  nothing  more 
is  intended  or  imderstood,  than  that  the 
mterest  of  the  government  or  person 
requires,  or  will  be  promoted  by  the  doing 
of  this  or  that  thing."  Id,  ibid.  The 
word  "  necessary"  does  not  always  import 
an  absolute  physical  necessity,  so  strong, 
that  one  thing,  to  which  another  may  be 
termed  necessary,  cannot  exist  without  that 
other.  It  frequently  imports  no  more  than 
that  one  thing  is  convenient,  or  useful,  or 
essential  to  another.  To  employ  the  means 
necessary  to  an  end,  is  generally  understood 
as  employing  any  means  calculated  to  pro- 
duce the  end,  and  not  as  being  confined  to 
those  single  means  without  which  the  end 
would  be  entirely  unattamable.  Marshall, 
C.  J.,  4  Wheaton's  R.  816,  418. 

NECESSARY  DOMICIL.  That  kind 
of  domicil  which  exists  by  operation  of  law, 
as  distinguished  from  voluntary  domicil  or 
domidl  of  choice.  PhiUimore  on  Domicil, 
21—91. 


NECESSARY  INTROMISSION.  In 
Scotch  law.  That  kind  of  intromission  or 
interference  where  a  husband  or  wife  con- 
tinues in  possession  of  the  other's  goods 
after  their  decease,  for  preservation.  IrAar- 
ton's  Lex. 

NECESSITAS.  Lat.  Necessity;  a 
force,  power  or  influence  which  compels 
one  to  act  against  his  will.  Colv.  Lex. 
Brissonius. 

Necessitas  culpabilis  ;  culpable  or  blame- 
able  necessity.  That  kind  of  necessity 
which  excuses  a  man  who  kills  another  se 
defendendo.  So  called  by  Lord  Bacon,  to 
distinguish  it  from  the  necessity  of  killing 
a  thief  or  malefactor.  Bacon's  Elem,  c.  6. 
4  Bl.  Com,  187. 

N^eeumUmm     est     l«z     tcHip«ri«    «t    l«ci. 

Necessity  is  the  law  of  time  and  of  place. 
1  Hal,  P,  C,  64. 

NecMsitas  facit  licitaM  «v«d  wAlmm  b«m 

Mt  licitaM.  Necessity  makes  that  lawful 
which  otherwise  is  not  lawful.  10  Co.  61  a. 

Neccosiuu    iadacit    priTiicglaM    «a«a4 

jara  privata.  Necessity  carries  with  it 
a  privilege  as  to  private  rights.  Bacon's 
Max,  28,  reg.  6.  "The  law  char^eth  no 
man  with  default  where  the  act  is  com- 
pulsory and  not  voluntary,  and  where  there 
IS  not  a  consent  and  election ;  and  therefore 
if  either  there  be  an  impossibility  for  a  man 
to  do  otherwise,  or  so  great  a  perturbation 
of  the  judgment  and  reason  as,  m  presump- 
tion of  law,  man's  nature  cannot  overcome, 
such  necessity  carrieth  a  privilege  in  itself." 
Id.  ibid.  Broom's  Max.  6—11.  But  it 
is  to  be  noted  that  necessity  privileges  only 
quoad  jura  privata  ;  for  in  all  cases,  if  the 
act  that  should  deliver  a  man  out  of  the 
necessity  be  against  the  commonwealth, 
necessity  excuses  not.     Bac,  Max.  82. 

Necessitaa  iadacil  pririlcfflnai  qaod  jara 

Friraivr.  10  Ct>.  61  a.  The  Bishop  of 
Salisbury's  case.  This  seems  to  be  a  mis- 
statement of  the  preceding  maxim.  Lord 
Bacon  being  referred  to  as  the  authority. 

NeccMiUM  aaa  haWt  legcai.      Necessity 

has  no  law.  Plowd,  18  a.  "A  common 
proverb."  Id.  ibid.  **  Necessity  shall  be 
a  good  excuse  in  our  law,  and  in  every  other 
law."    Id. 

Nffc«a«ica«    paUica     ai^Jar    Mt     «aaai 

priTaca.  Public  necessity  is  greater  than 
private.  Bacon's  Max,  82,  in  reg.  6. 
**  Death,"  observes  Lord  Bacon,  in  illustra- 
tion of  this  maxim,  "  is  the  last  and  farthest 
point  of  particular  necessity,  and  the  law 
imposeth  it  upon  every  subject,  that  he 
prefer  the  urgent  service  of  his  prince  and 
country  before  the  safety  of  his  life." 

NaMMltaa  «aad  ca0it»  dmtemMlU       Ne- 
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cessity  defends  or  justifies  -vrhat  it  compels. 

1  Hal.  P,  C,  64.  Applied  to  the  acts  of 
a  sheriff,  or  ministerial  officer,  in  the  execu- 
tion of  his  office.     BroonCa  Max,  7,  8. 

Ifc«es9ita«  •vb  legv  wm  comtlMetmr.  Ne- 
cessity  is   not  embraced  mider  any  law. 

2  InsL  326. 

Ytt^mmltmM    Tincit    (caHMuncm)    1«c«m« 

Necessity  oyercomes  the  [common]  law.  5 
Co,  40  b.  Dormer's  case. 

NECESSITUDO.  Lat.  In  the  civil 
law.  An  obli^tion;  a  close  connexion; 
relationship  by  blood.     Calv,  Lex. 

NECESSITY.  [Lat.  necessiias,]  Ir- 
resistible power ;  compulsive  force,  physi- 
cal or  moral.  Webster. — ^The  influence  or 
operation  of  superior  power  or  irresistible 
force ;  the  influence  of  a  cause  which  can- 
not be  avoided  nor  controlled.* — A  con- 
straint upon  the  will,  whereby  a  man  is 
urged  to  do  that  which  his  judgment  dis- 
approves, and  which,  it  is  to  be  presumed, 
his  will  (if  left  to  itself)  would  reject.  It 
is  highly  just  and  equitable  therefore  that 
a  man  should  be  excused  for  those  acts 
which  are  done  through  unavoidable  force 
and  compulsion.     4  £1.  Com.  27. 

NECK-VERSE.  A  cant  term  for  the 
verse  which  the  ordinary  gave  a  malefactor 
who  prayed  his  clergy,  to  read;  and  by 
reading  which  he  escaped  hanging.  See 
Miserere,  Clergy. 

"  Letter  nor  line  know  I  never  a  one, 
WereH  my  neek-verte  at  Hairibee.** 

ScotCt  Lag  of  au  Ltut  Mnutrel,  canto  i. 

NEE,  M.  L.  Fr.  [from  Lat.  natus.] 
Bom.  Si  ilfuit  nee  en  vie;  if  it  was  bom 
alive.  Britt.  c.  61.  Neevife\  bom  alive. 
Lilt.  sect.  35. 

NEF,JVoc/,iVic/.  L.Fr.  New.  Kelham. 

NEFAS.  Lat.  That  which  is  against 
right,  or  the  divine  law,  [fas.)     See  I'as. 

A  wicked  or  impious  thing  or  act.  Calv. 
Lex. 

NEFASTUS.  Lat.  [from  ne,  not,  and 
fasius,  q.  v.]  In  Roman  law.  A  term 
applied  to  a  day  on  which  it  was  unlawful 
to  administer  justice.  Adam's  Rom.  Ant. 
129,  200. 

NEFE,  Neef,  Naef.  L.  Fr.  [from  Lat. 
navis.l  A  ship.  Nefe  siglaunt ;  a  vessel 
sailing.    Britt.  c.  I.   iVa»;  ships.   Kelham. 

NEGARE.     Lat.     To  deny,    Calv.  Lex. 


NEGATIF,  Negatyf.  L.  Fr.  A  ne^ 
tive  or  denial ;  a  contrary  or  opposite 
allegation.    Prover  le  negatyf.   Britt.  c.  98. 

NEGATIO.  Lat.  [from  negate,  q.  v.] 
In  civil  and  old  English  law.  A  negation, 
or  denial ;  a  negative.  Nesati«  comcinaiMito 
Mc  «rr«r  im  !««••  The  denial  of  a  con- 
clusion is  error  in  law.  Wingate's  Max. 
268,  max.  77.  Applied  to  a  conclusion  in 
its  logical  sense,  as  drawn  from  premises. 

Negatl«  d«straic  Megatiomenty  ec  aaib*  f»- 
elami  aArMsUeMen.  A  negative  destroys 
a  negative,  and  both  make  an  affirmative. 
Co.  Litt.  146  b.  Lord  Coke  cites  this  as 
a  rule  of  grammatical  construction,  not  al« 
ways  applying  in  law.    Id.  ibid. 

NEGATIVE.  A  denial ;  a  form  or  ex- 
pression of  denial ;  a  proposition  by  which 
something  is  denied;  a  statement  in  the 
form  or  mode  of  denial.  Two  negatives 
do  not  make  a  good  issue.  St^h.  PL  386, 
387. 

NEGATIVE  PREGNANT.  In  plead- 
ing. A  negative  implying  also  an  affirma- 
tive. Cowell. — Such  a  form  of  negative 
expression  as  may  imply  or  carry  within  it 
an  affirmative.  Steph.  PI.  381.  As  if  a 
man  be  said  to  have  aliened  land  in  fee,  and 
he  says  he  has  not  aliened  in  fee,  this  is  a 
negative  pregnant,  for  though  it  be  true 
that  he  has  not  aliened  in  fee,  yet  it  may  be 
that  he  has  made  an  estate  in  tail.  Cowell. 
Dyer  17  a. 

A  negative  pregnant  is  considered  as  a 
fault  in  pleading ;  and  the  reason  why  it  is 
so  considered  is,  that  the  meaning  of  such 
a  form  of  expression  is  ambiguous.  Mr. 
Stephen  ^ves  the  following  example  :  "  In 
trespass  for  entering  the  plamtiff  s  house, 
the  defendant  pleaded  that  the  plaintiff's 
daughter  gave  him  license  to  do  so,  and 
that  he  entered  by  that  hcense.  The  plain- 
tiff repUed  that  he  did  not  enter  by  her 
license.  This  was  considered  as  a  negative 
pregnant ;  and  it  was  held  that  the  plaintiff 
should  have  traversed  the  entry  by  itself, 
or  the  license  by  itself,  and  not  both  to- 
gether. Cro.  Jac.  87.  It  will  be  observed 
that  this  traverse  might  imply  or  cany 
within  it,  that  a  license  was  given,  though 
the  defendant  did  not  enter  by  that  license. 
It  is  therefore,  in  the  language  of  plead- 
ing, said  to  be  pregnant  with  that  admission, 
viz.  that  a  license  was  given."  Steph.  PI. 
38L 

NEGLECT  is  used  in  the  kw  of  bail- 
ment, as  synonymous  with  negligence,  (q. 
V.)  JonesonBatlm.  9,  21, 118.  But  the  kit- 
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ter  word  is  the  closer  translation  of  the  Lat. 
negligerUia,  (q.  v.) 

NEGLIGENCE,  [from  Lat.  negligentia, 
q.  v.]  The  omission  of  care  or  d&igence.* 
— ^The  want  of  ordinary  diligence.  Story 
an  JBailm.  §  17. — The  omission  of  that  de- 
ffree  of  care  which  a  man  of  common  pru- 
denoe  takes  of  his  own  concerns.  2  Steph. 
Cam.  131.  This,  according  to  Mr.  Stephen, 
answers  to  what  Sir  William  Jones  calls 
ordinary  neglect  Id.  ibid.  note.  Jones 
on  Bailm.  118»  119.     But  see  Negligentia, 

NEGLIGENTIA.  Lat.  [from  negligere, 
to  neglect.]  In  the  civil  law.  Negligence, 
want  or  omission  of  care  or  attention ;  in- 
attention. This  term  hardly  seems  to  cor- 
respond with  what  is  called  m  English 
simple  negligence,  since  it  took  a  high  de- 
gree of  it  to  constitute  culpa,  or  fault. 

flIaCBa  Mecli««mlia  culpa  cat.  J)ig.  60.  16. 

226.     See  Culpa. 

NeffliseMtia  aeaipcr  hab«t  laliartHaiaai 
c«mit«Bi.  Negligence  always  has  misfor- 
tune for  a  companion.  Co.  Litt.  2i6  h,  Shep. 
Touch.  476. 

NEGLIGENT  ESCAPE.  In  practice. 
An  escape  from  an  officer's  custody  with- 
out his  consent.  1  Arch,  Pr.  85.  An 
escape  through  negligence  or  inattention. 

NEGOTI ABI  LIT Y.  In  mercantile  law. 
Transferable  quality.  That  quality  of  bills 
of  exchange  and  promissory  notes  which 
renders  them  transferable  from  one  person 
to  another ;  and  from  possessing  which 
they  are  emphatically  termed  negotiable 
paper.  3  Kent's  Com.  74,  77,  89,  et  seq. 
See  Story  on  Bills,  §  60. 

NEGOTIABLE.  In  mercantile  law. 
Transferable  or  assignable ;  transferable 
by  endorsement;  that  may  be  negotiated 
or  transferred  from  one  to  another,  so  as  to 
pass  a  right  of  action.  A  term  constantly 
apphed  to  bills  of  exchange,  promissory 
notes,  and  checks,  which  are  made  negotiable 
by  being  made  payable  to  order  or  to  bearer. 
See  Negotiable  instrument,  Negotutble  words. 

NEGOTIABLE  INSTRUMENT.  Any 
instrument,  the  right  of  action  on  which  is, 
(by  exception  from  the  common  rule,)  freely 
assignable  from  man  to  man.  2  Steph. 
Com.  163.     But  see  Story  on  Bills,  §  62. 

NEGOTIABLE  WORDS.  In  mercan- 
tile law.  Words  necessary  to  render  a  bill 
of  exchange,  promissory  note  or  check  ne- 
gotiable ;  words  which  give  a  bill,  note  or 


check  a  negotiable  quality.  The  usual 
word  for  this  purpose,  in  a  bill  or  note,  is 
"  order/'  and  in  a  check,  "  bearer;''  as  *'  to 
A.  B.  or  order  ;"  or,  "  to  the  order  of  A. 
B. ;"  "  to  A.  B.  or  bearer,"  or,  "  to  bearer." 
3  Kent's  Com.  11.     Story  on  Bills,  §  60. 

NEGOTIARE.  Lat.  [from  negotium, 
business.]  To  do  or  transact  busmess  ;  to 
trade  or  traffic ;  to  negotiate. 

NEGOTIATE,  [from  Lat.  negotiari,  q. 
v.]  To  pass  from  one  to  another  in  the 
way  of  business,  {negotium.)  To  negotiate 
a  bill  or  note,  is  to  indorse  and  deliver  it  to 
another. 

NEGOTIORUM  GESTIO.  Lat.  In  the 
civil  law.  Literally,  a  doing  of  business  or 
businesses.  A  species  of  spontaneous  agency, 
or  an  interference  by  one  in  the  affairs  of 
another,  in  his  absence,  from  benevolence 
or  friendship,  and  without  authority.  2 
Kent's  Com.  616,  note.  Inst.  3.  28.  1. 
Heinecc.  Elem.  Jur,  Civ.  lib.  8,  tit.  28,  8  969, 
Tlie  intervention  of  a  person,  acting  without 
authority  in  transacting  the  affairs  of  another. 
2  Duer  onlns.  133. 

NEGOTIORUM  GESTOR.  Lat.  In 
the  civil  law.  A  manager  of  business.  A 
name  given  to  one  who  assumed  the  care 
of  the  aflfiurs  of  another  in  his  absence, 
without  authority  or  mandate,  {qui  nego- 
tia  absenlis  gessit — sinemandato  alienis  ne- 
gotiis  gerendis  se  obtulit.)  Inst.  3.  28.  1. — 
A  volimtary  agent.  2  Duer  on  Ins.  134. 
— One  who  spontaneously,  and  without  the 
knowledge  or  consent  of  the  owner,  inter- 
meddles with  his  property,  as  to  do  work 
on  it,  or  to  carry  it  to  another  place,  &c. 
Story  on  Bailm.  §  189. 

NEGOTIUM.  Lat.  Athmg;  a  matter, 
business  or  affair;  any  thing  that  may 
occupy  a  person,  (illud  quod  nos  hahet 
occupatos.)     Calv.  Lex. 

Business ;  trade,  {mereatura.)    Id. 

In  the  civil  law.    A  suit ;  a  contract.  Id, 

Negotia,  (plur.)  matters  or  afl&drs.  See 
Negotiorum  gestio. 

NEIFE.  [L.  Lat.  nativa.]  In  old  Eng- 
lish law.  A  female  villein  ;  a  woman  bom 
in  villeinage.  2  Bl.  Com.  94.  This  is  thf 
proper  form  of  the  word,  though  it  is  also 
written  niefe  by  Coke  and  others.  See 
Niefe.  Neife  de  eu  et  trene ;  a  neife  of 
water,  and  whip  of  three  cords;  such  a 
bondwoman  as  was  used  to  servile  works 
and  correction.     Co.Litt.  25  b. 
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NEIFTY.  In  old  English  law.  The 
condition  of  a  neife.  Derived  probably 
from  the  Fr.  naifte,  (q.  v.) 

NEMBD A.  Teut.  A  jury.  8  Bl.  Com. 
349,  359. 

NeaiiBCM  •F«rtet  eaae  sapieBti«i«nt  le- 
(ibaa.  No  man  ought  to  be  wiser  than 
the  laws.  Co,  Lilt  97  b.  No  man  (out 
of  his  own  private  reason,)  ought  to  be 
wiser  than  the  law,  which  is  the  perfection 
of  reason.     Id,  ibid, 

NcMo   admiltendut  cut  imhabilitare  ■•- 

ipsam.  No  man  is  to  be  admitted  to 
incapacitate  himself.  Jenk,  Cent  40,  case 
77.  No  man  shall  be  received  to  avoid  his 
deed,  by  alleging  that  he  was  non  compos 
mentis  at  the  making  of  it.  Id.  ibid.  See 
2  KenVs  Com.  451,  and  note. 

NeM«  Affit  im  MipaviM.  No  man  acts 
against  himself.  Jenk.  Cent.  40,  case  76. 
A  man  cannot  be  a  judge  and  a  party  in 
his  own  cause.     Id,  ibid. 

IVcm*  allegans  saam  tarpitadlHCHi  ««t 

andieadas.  No  one  alleging  his  own  base- 
ness or  infamy  is  to  be  heard  (as  a  witness ;) 
no  person  is  allowed  to  give  evidence  of 
his  own  baseness  or  wickedness.  4  Inst. 
279.  This  maxim,  (which  is  derived  from 
the  civil  law)  is  quoted  in  several  of  the 
old  English  cases,  and  has  been  recognised 
in  American  law.  Gibson,  C.  J.,  6  Penn. 
St.  (Barr's)  R.  473,  474.  Story,  J.,  3 
Story's  R.  516,  514.  But  Mr.  Best,  after 
an  examination  of  the  modem  authorities, 
comes  to  the  conclusion  that  in  England  it 
forms  no  part  of  the  common  law  of  the 
present  day.  Best  on  Evid.  412—416, 
g  373,  374. 

Neaia  bto  puMicur    pro   etkieiii   delicta. 

No  man  is  punished  twice  for  the  same 
offence.  ABl,  Com.ZlS.  2  Hawk.  P.  (7.377. 

Nema  cagitar  r«m  •nam  Teadere,  etiant 
jBsta  pretia.  No  man  is  compelled  to  sell 
his  own  property,  even  for  a  just  price. 
4  Inst.  275.  Apphed  to  things  saleable  in 
markets. 

NcBia  caaCra  faetaai  saam  Tea  ire  pac«st« 

No  man  can  contravene  or  contradict  his 
oWn  deed.  2  Inst.  66.  The  principle  of 
estoppel  by  deed.  Best  on  Evid.  408, 
§370. 

Ncaia  d«b«t  bia  paairi  pra  ana  delicta. 

No  man  ought  to  be  punished  twice  for 


one  offence.  4  Co.  43  a.  11  Co.  59  b, 
Foster's  case.  No  man  shall  be  placed  in 
peril  of  legal  penalties  more  than  once  upon 
the  same  accusation.     Broom's  Max.  138. 

Neaia  debet  bis  Tezari  [«i  caa«teC  cari* 
^aad  sit]   pro  aaa  et  eadeai   caaea.      No 

man  ought  to  be  twice  troubled  or  harassed 
[if  it  appear  to  the  court  that  it  is]  for  one 
and  the  same  cause.  5  Cb.  61  a.  Sparry' s 
case.  No  man  can  be  sued  a  second  time 
for  the  same  cause  of  action,  if  once  judg- 
ment has  been  rendered.  See  Brooms 
Max.  135.  No  man  can  be  held  to  bail  a 
second  time  at  the  suit  of  the  same  plaintiff, 
for  the  same  course  of  action.  1  Chitt. 
Arch.  Pr.  476.  No  man  who  has  once 
been  indicted  for  an  offence  and  acquitted, 
can  be  afterwards  indicted  for  the  same 
offence,  provided  the  first  indictment  were 
such  that  he  could  have  been  lawfully 
convicted  upon  it  by  proof  of  the  facts  con- 
tcdned  in  the  second  indictment.  Broom's 
Max.  137. 

Nemo  debet  [potest]  esse  jadez  ia  propria 

caasa.  No  man  ought  to  [can]  be  a  judge 
in  his  own  cause.  12  Co.  114  a,  Earl  of 
Derby's  case. 

Neaio  debet  iaimlseere  se  rei  ad  se  alhil 

pertineaii.  No  One  should  intermeddle 
with  a  thing  that  in  no  respect  concerns 
him.     Jenk.  Cent.  18,  case  32. 

Nemo  debet  locaplelari  alieaa  jactara* 

No  one  ought  to  be  enriched  by  another's 
loss.  Big.  6.  1.  48.  65.  Id,  50.  17.  206. 
2  Kent's  Com.  336.  1  Karnes'  Equity, 
331.  2  Id,  145,  204,  205.  Other  forms 
of  this  maxim  are,  Neaio  debet  locnpletari 
ex  alterias  iacomaifkio.  Jenk,  Cent.  4, 
case  5.  Nemo  ex  alcerias  detriaieaco  fieri 
debet  locapletior.  1  Story's  Eq.  Jur. 
§558. 

Nemo  debet  reai  saam  siae  facto  aat  d^ 
fecta  SBO  amittere.      No  man  Ought  to  lose 

his  property  without  his  own  act  or  default. 
Co.  Litt.  263  a. 

Nemo  daobas  atatar  ofllciU.        No    man 

should  enjoy  two  offices  (at  the  same  time.) 
4  Inst.  100.  A  justice  can  take  no  other 
office.    Id.  ibid. 

Nemo  est  hwres  Tireatis.      No  One  is  the 

heir  of  a  living  person.  Co.  Litt.  8  a,  22  b. 
No  one  can  be  heir  during  the  life  of  his 
ancestor.  Broom's  Max.  223.  No  person 
can  be  the  actual  complete  heir  of  another, 
till  the  ancestor  is  previously  dead.     2  Bl. 


Digitized  by 


Google 


K£M 


(74S) 


NEJf 


Com.  208. 
Kent's  Com. 
540. 


/c?.     107,    170,    224.       4 
212.    2  Hilliard's  Real  Prop. 


N«Hi«  «z  altcrins  facto  prw^raTari  deb«t. 

No  man  ought  to  be  burdened  in  conse- 
quence of  another's  act.  2  KenCs  Com. 
646. 

Nen«  ex  consiUo  •bligatar.      No   man   is 

bound  in  consequence  of  his  advice.  Mere 
advice  "will  not  create  the  obligation  of  a 
mandate.     Story  on  Bailm.  §  155. 

Nema  iaavditus  caBdamaari  deb«C  si  aan 

siccaacamax.  No  man  ought  to  be  con- 
demned without  being  heard,  unless  he  be 
contimiacious.  Jenk.  Cent.  18,  case  12,  in 
marg. 

Ifeaia  ia  propria  caata  lootU  «•••  debot. 

No  one  ought  to  be  a  witness  in  his  own 
cause.  3  Bl.  Com.  371.  \  Id.  443.  This 
maxim  has  been  greatly  impaired  in  modem 
law,  by  judicial  decisions  and  statutory  pro- 
visions, both  in  England  and  the  United 
States.  See  Lord  Denman's  Act,  6  &  7 
Vict.  c.  85.  Best  on  Evid.  159,  §  125,  et 
seq.  1  Oreenl,  on  Ev.  §  329,  e<  seq.  Id. 
§§  383—386,  et  seq.  1  Phill.  on  Ev.  45, 
60.  3  Id.  Cowen  and  Hill's  notes,  44 — 
60.     (Notes  34—37.) 

Ifoaia  atilifaas  DooimpUcetarsecalaribas 
aesotiis.  No  man  who  is  warring  for  [in 
the  service  of]  God  should  be  involved  in 
secular  matters.  Co.  Litt.  70  b.  A  prin- 
ciple of  the  old  law,  that  men  of  reUgion 
were  not  bound  to  go  in  person  with  the 
king  to  war. 

Neata  patriaai  ia  qaa  aatan  cot  oxaere^ 
Boc  liceaatiiB  debitaai  cijarare  poasit.       No 

man  can  renounce  the  country  in  which  he 
was  bom,  nor  abjure  the  obligation  of  his 
Co.  Litt  129  a.     More  briefly 

Nema  pateot  oxaere  patriaai. 

Fost.  Cr.  L.  184.     ^qq  Natural  allegiance. 

If  oata  plao  jaria  ad  aliam  traBtferre  potest 
qaamipao  babet.  No  one  can  transfer 
more  right  to  another  than  he  has  himself. 
Dig.  50.  17.  54.  This  maxim  of  the  civil 
law  has  been  adopted  in  the  common  law, 
and  constitutes  a  leading  principle  of  the 
alienation  of  property,  both  real  and  per- 
sonal. 1  Wooddes.  Lect.  Introd.  Lect.  5, 
Ixxi.  note.  5  Co.  113.  Co.  Litt.  309  b. 
WingaU's  Max.  66.  2  Kent's  Com.  324. 
4  Id.  10.  Story  on  Bailm.  §§  328,  340. 
Called  by  Mr.  Justice  Thompson,  **  a  plain 
dictate  of  common  sense."     10  Peters'  B. 


161,  175.  Otherwise  expressed,  Neata  po- 
test plao  jarit  ad  aliam  traaofcrro  ^aaai 
ipso  babet.      Co.  Litt.  309  b. 

Noma  potest  coBtra  rocordam  ToridLcaro 

per  pairiam.  No  one  can  verify  by  the 
country  against  a  record.  2  Ifist.  380.  The 
issue  upon  matter  of  record  cannot  be  to 
the  country.     A  maxim  of  old  practice. 

NoBio  potest  esse  teaeas  et  daailBas.       No 

man  can  be  both  tenant  and  lord  (of  the 
same  tenement).     Gilb.  Ten.  142. 

Neaia  potest  facere  per  aliam  «uad  per  so 

Boa  patest.  No  one  can  do  that  by  another, 
which  he  cannot  do  of  himself.  Jenk.  Cent. 
237,  case  14.  A  rule  said  to  hold  in  origi- 
nal grants,  but  not  in  descents  ;  as  where 
an  office  descended  to  a  woman,  in  which 
case,  though  she  could  not  exercise  the 
office  in  person,  she  might  by  deputy.  Id. 
ibid. 

Nemo  pnesamitar  alieaam  posteritateat 

sa»  prwtniiase.  No  man  is  presumed  to 
have  preferred  another's  posterity  to  his 
own.      Wingate's  Max.  285,  max.  79. 

Neaio  prssBBil  tar  esse  iaimoBiar  sa»  Ktor^ 
B»  salatis,  et  maxime  ia  artlcala  mortis. 

No  man  is  presumed  to  be  immindfid  of 
his  eternal  welfare,  and  especially  when  at 
the  point  of  death.  6  Co.  76  a.  Sir  Oeorge 
Curson's  case.  A  party  doing  an  act  in  con- 
templation of  death  is  presumed  to  act  un- 
der a  proper  sense  of  the  solemnity  of  his 
situation ;  that  is,  with  sincerity  of  pur- 
pose.* No  collusion  can  be  averred  upon 
a  will.     6  Co,  ub.  sup. 

Nemo    probibetar  plares  Begatiatlcnes 
sire  artes  exereere.      No  one  is  prohibited 

from  following  several  kinds  of  business  or 
several  arts.  1 1  Co.  54  a,  Ipswich  Tailors* 
case.  The  common  law  doth  not  prohibit 
any  person  from  using  several  arts  or  mys- 
teries at  his  pleasure.     Id.  ibid. 

Nemo  prohlbetar  plaribas  defeBSlaaibas. 

ati.  No  one  is  prohibited  from  maktnguse 
of  several  defences.  Co.  Litt.  304  a.  fVin- 
gate's  Max.  479,  max.  120.  Hence  the 
allowance  of  several  pleas  on  the  part  of 
a  defendant.     Id.  ibid. 

Nome  pradoBS  paait  at  prsterita  reTOeea- 
tar^  sed  at  fatura  prsveaiaBtar*      No  wise 

man  punishes  in  order  that  past  things  may 
be  recalled,  but  that  future  wrongs  may  be 
prevented.    3  Bulstr.  173. 


Digitized  by 


Google 


KSM 


(744) 


KEY 


Ifem*  puBitnr  pv*  alieB«  delicti.  Ko  man 

is  punished  for  the  crime  of  another.  Win- 
gate's  Max.  386,  max.  87. 

IVeM«  puBitvr  aiae  injuria,  Aict«  mmu  d«  - 

faita.  No  one  is  punished  unless  for  some 
wrong,  act  or  default.     2  Inst,  287. 

NcBi«  tcnetMr  ad  InpoMibilc.        No    man 

is  bound  to  do  an  impossibility.  Jenk,  Cent. 
7,  case  10.  Held,  on  this  ground,  that 
when  the  king's  command  to  the  judges 
was  contrary  to  law,  it  ought  not  to  be 
obeyed.     Id,  ibid, 

N«Mi«  teBccur  araave  adTersarivBi  SBBBt 

c«Btra*e.  No  man  is  bound  to  arm  his 
adversary  agamst  himself;  (as  to  furnish 


him  with  an  instrument  to  enable  him  to 
state  his  caiise  of  action.)  Bract,  fol.  34. 
An  observation  of  Bracton  which  Britton 
(c.  39,)  has  rendered  in  French,  Nai  a'cst 

t«BB  de  nvBMr  «aB  adrcrsarie^    and   which 

has  passed  into  a  maxim  of  the  common 
law,  though  its  strictness  has  been  much 
relaxed  in  modem  practice.  Co,  Litt,  36  a. 
Wingate*8  Max.  666,  max.  1 71.  Best  on 
Emd,  487,  §  442. 

NeBio    teBcinr    diTiaare.       Ko    man    is 

bound  to  divine,  or  to  have  foreknowledge 
of  a  future  event.     10  Co,  55  a. 

NcBio  teactar  iBfanaare  «ai  aeacit,  sed 
^ai»4Bi«  scire  4a«»d  iaforBiat.      Ko  onc  is 

bound  to  give  information  on  a  subject  of 
which  he  is  ignorant,  but  every  one  is 
bound  to  know  that  which  he  gives  infor- 
mation about.     Branch's  Princ. 

IfcBia  teactar  acipaBai  iBfarlnaiitf  ct 
pericalia  expaaere.  No  one  is  bound  to 
expose  himself  to  misfortunes  and  dangers. 
Co,  Litt,  253  b.  Hence  a  threat  of  bodily 
harm  will  excuse  the  performance  of  an  act 
in  law.     Id,  ibid. 

NeBia  teaetar   •eapsBBi  accaaare.       No 

one  is  bound  to  accuse  himself.     Wingate's 

Max.  486.  1  BL  Com.  443.  Neaia  teae- 
tar pradcre  «eip»aBi«  No  man  is  bound 
to  betray  himself.  1  Oreenl,  on  Ev. 
§224. 


Neaia  ridelar  fraadare  eaa  qnt  vciant  et 

caaMBtiaat.  No  One  seems  [is  supposed] 
to  defraud  those  who  know  and  assent  [to 
his  acts.]     Dig.  50.  17.  145. 

NEMY,  Nemi.     L.  Fr.     Not.     Kemy 
come  heire  ;  not  as  heir.    Litt.  sect.  3. 


NEPHEW,  [from  L.  Fr.  neveu,  ((^  v.) 
and  so  pronounced,  according  to  the  Eng- 
hsh  authorities.]  A  brother's  or  sisters 
son. 

In  old  English  law.  A  grandson.  (Lat. 
nejpos,  Fr.  neveu,  qq.  v.) 

NEPOS.  Lat.  In  the  civil  law.  A 
grandson.  Supra,  avus,  avia  ;  infra,  nepos, 
neptis ;  above,  grandfather,  grandmother; 
below,  grandson,  granddaughter.  Inst, 
3.  6.  1.  Bracton  uses  nepos  in  the  same 
sense.  Bract,  fol.  67,  68.  In  Britton  it  is 
rendered  neveu,  (q.v.)     Britt,  c.  119. 

NEPTIS.  Lat.  In  the  civil  law.  A 
granddaughter.  Inst.  3.  6.  1.  Bracton 
uses  the  word  in  the  same  sense.  Bract. 
fol.  67,  68.  In  Britton,  it  is  rendered  nece. 
Britt.  c.  119. 

NEUTRAL.  [Lat.  neutralls,  from  neuter, 
neither.]  In  international  law.  On  neither 
side;  taking  neither  side;  belonging  to 
neither  side ;  indifferent  between  contending 
parties.  A  neutral  nation  or  power  is  one 
that  takes  no  part  in  a  contest  going  on 
between  others,  who  are  called  belligerents.''' 
1  Kent's  Com,  115. 

NEUTRALITY.  In  international  law. 
A  state  of  being  neutral,  or  on  neither  side ; 
a  state  of  indifference  between  contending 
parties.  IKenVs  Com.llA.  U.  S.  Digest, 
<t  Supplement,  Neutrality. 

NEVER  INDEBTED.  [L.  Lat.  nun- 
quam  indebitatus.]  In  English  practice. 
A  form  of  plea  in  actions  of  debt  on  simple 
contract,  substituted  by  the  late  Pleadmg 
Rules  in  place  of  the  plea  of  nil  debet,  (q.v.) 
Beg.  Hil.  T.  4  Will.  IV.  Steph,  PI.  156. 
The  substance  of  it  is  that  the  defendant 
"  Tieverwas  indebted  in  manner  and  form  as 
m  the  declaration  alleged."  Id.  ibid.  It 
is  made  the  proper  form  of  plea  in  cases 
where  the  defendant  means  to  deny  in 
point  of  fact,  the  existence  of  any  express 
contract  to  the  effect  alleged  in  the  declara- 
tion, or  to  deny  the  matters  of  fact  from 
which  such  contract  would,  by  law,  be  im- 
plied.     Wharton's  Lex. 

NEVEU.  L.Fr.  A  grandson.  Desouth 
le  pleintife  (says  Britton,  describing  a  figure 
or  diagram  illustrative  of  the  degrees  of 
succession,)  soit  mis  un  fiiz  ou  fille,  et  celuy 
face  le  primer  degree  avalaunt ;  et  desouth 
soit  mis  ou  neveu  ou  nece,  et  celuy  face  le 
second  degree  ;  imder  the  phiintiff  let  there 
be  put  a  son  or  daughter,  and  this  makes 
the  first  degree  descending,  and  under  [the 
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(Mm  or  daughter,]  let  there  be  put  a  grand- 
son or  mranddaughter,  and  this  makes  ike 
second  degree.     Britt.  c.  119. 

Neveu  is  undoubtedly  the  original  form 
of  the  modem  nephew,  though  the  latter 
word  is  now  exclusively  used  to  denote  a 
brother's  or  sister's  son. 

NEW  ASSIGNMENT.  [L.  Fr.  novel 
assignment^  In  pleading.  A  species  of 
pleading  on  the  part  of  a  plaintiff,  (most 
commonly  occurring  in  actions  of  trespass,) 
sometimes  termed  a  replication,  (from  its 
following  the  defendant's  plea,)  but  which 
is,  in  fact,  a  re-statement  of  the  cause  of 
action  alleged  in  the  declaration,  in  a  more 
minute  and  circumstantial  manner,  bein^  in 
the  nature  of  a  new  or  repeated  declaration. 
Its  necessity  arises  from  the  very  general 
mode  of  declaring  allowed  in  such  actions, 
in  consequence  of  which  the  defendant  is 
sometimes  led  to  apply  his  plea  to  a  diffe- 
rent matter  from  that  which  the  plaintiff 
had  in  view ;  or,  in  other  words,  to  plead 
an  evasive  plea.  Steph,  PL  220 — 228. 
1  ChitL  PL  624. 

NEW  FOR  OLD.  A  term  in  the  law 
of  insurance,  applied  to  a  deduction  made 
in  the  adjustment  of  losses.  In  the  case  of 
a  partial  loss,  the  rule  is  to  apply  the  old 
materials  towards  the  payment  of  the  new, 
by  deducting  the  value  of  them  from  the 
gross  amount  of  the  expenses  for  the  re- 
pairs, and  to  allow  the  deduction  of  the 
one  third  new  for  old  upon  the  balance. 
8  KenCs  Com.  339.  Stevens  <&  Benecke  on 
Average,  374. 

NEW  TRIAL.  In  practice.  A  second 
(and,  in  some  cases,  a  third)  trial  of  a  cause, 
granted  by  the  court,  on  motion  of  the 
party  dissatisfied  with  the  result  of  the 
previous  trial,  upon  a  proper  case  being 
presented  for  the  purpose.*  A  rehearing 
of  the  cause  before  another  jury.  3  BL 
Com,  391. 

New  trials  are  granted  on  the  ground 
either  of  irregularity,  such  as  want  of 
notice  of  trial ;  misconduct  of  the  prevailing 
party  or  of  the  jury,  during  the  trial ;  or 
on  the  merits  of  the  cause  itself;  as  where 
the  jury  have  given  a  verdict  against  law 
or  without  evidence  or  contrary  to  evidence, 
or  have  given  exorbitant  damages,  or  where 
the  judge  has  erred  in  allowing  or  refusing 
evidence,  or  has  misdirected  the  jury,  or 
where  a  new  and  material  fact  has  come  to 
light  since  the  previous  trial.  See  3  BL 
Com,  387,  392.  3  Steph,  Com.  624—627. 
SUph,PL^^,^b.  1  Burr. Pr. 46S,  U.S. 
Digest,  Supplement,  h.  t. 
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NEW  WORK.  [Lat.  novum  opus; 
Fr.  nouvel  ceuvre.']  In  the  civil  law.  An 
edifice  or  other  work  newly  commenced  on 
any  ground  whatever.  Civil  Code  of  Louis. 
art.  852. 

NEWSPAPER.  A  paper  or  publication 
conveying  news  or  intelligence. 

A  printed  publication,  issued  in  numbers 
at  stated  intervals,  conveying  intelligence  of 
passing  events. 

The  term  newspaper  is  popularly  applied 
only  to  such  publications  as  are  issued  in  a 
single  sheet,  and  at  short  intervals,  as  daily 
or  weekly.  It  is  not  however  the  form, 
so  much  as  the  subject  matter  of  a  publica- 
tion which  seems  properly  to  constitute  it, 
inlaw,  a  newspaper.  Hence  publications 
consisting  of  more  than  one  sheet,  and  issued 
in  pamphlet  form,  at  longer  intervals,  may, 
if  principally,  or  in  great  part,  devoted  to 
the  transmission  of  news,  be  considered,  for 
certain  purposes,  as  newspapers. 

NEXI.  Lat.  [plur.  of  Tiexus,  from  nectere, 
to  bmd.]  In  the  Roman  law.  Bound; 
bound  persons.  A  term  applied  to  such 
insolvent  debtors  as  were  delivered  up  to 
their  creditors,  by  whom  they  might  be 
held  in  bondage  until  their  debts  were 
discharged.  Calv.  Lex.  Adam's  Rom. 
Ant  49. 

NEXT  FRIEND.  [L.  Fr.  prochein  ami  ; 
L.  Lat.  proximus  amicus."]  In  practice. 
A  person,  usually  a  near  relative,  by  whom 
an  infant  sues  at  law  or  in  equity.  1  Tidd's 
Pr.  99.     I  DanielVs  Ch.  Pr.  88—105. 

NEXT  OF  KIN.  [L.  Fr.  prochein  du 
saunk,']  Nearest  of  blood.  A  term  applied, 
in  the  law  of  descent  and  distribution,  to 
the  nearest  blood  relatives  of  a  deceased 
person,  though  it  is  sometimes  construed  to 
mean  only  those  who  are  entitled  to  take 
under  the  statute  of  distributions,  and  some- 
times to  include  other  persons.  2  Story's 
Eq.  Jur.  §  1066  b.  See  2  Jarman  on  Wills, 
37,  (28,  Perkins*  ed.)  Nearness  of  kin  is 
computed  by  the  rule  of  the  civil  law,  ac- 
cording to  which  the  father  and  son  of  the 
deceased  stand  in  the  first  degree,  the 
grandfather,  grandson  and  brother  in  the 
second,  the  uncle  and  nephew  m  the  third, 
cousins  in  the  fourth,  ifec. ;  the  deceased 
himself  being  the  point  or  terminus  from 
which  the  computation  is  made,  2  Kent's 
Com.  422.     4  Id.  412,  et  seq. 

NIEFE.  L.  Fr.  In  old  English  law. 
A  female  villein.    Feme  que  est  tnlUin  est 
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appel  niefe.  Idtt.  sect.  186.  But  the 
proper  form  of  the  word  seems  to  be  neife, 
(q.  V.) 

NIENT.  L.Fr.  Not;  nothing.  N^ient 
contristeant ;  nient  obstant ;  notwithstand- 
ing. LiiU  sect.  396.  Nieat  le  meins ; 
nevertheless.     Kelham, 

NIENT  CULPABLE.  L.  Fr.  [Lat. 
non  culpabilis,]  In  pleading.  Not  guilty. 
The  old  French  name  for  the  general  issue 
of  not  guilty. 

NIENT  DEDIRE.  L.  Fr.  In  old 
practice.  To  deny  nothing ;  to  suffer  judg- 
ment by  default.     CowelL 

The  name  ^ven  to  that  clause  m  a  sug- 
gestion in  which  it  is  stated  that  the  fact 
suggested  is  not  denied.  1  Tidd's  Pr.  606. 
2  Id,  723. 


L.  Fr.     HL..  Lat. 
adincr.     Not  the 


NIENT  LE  FAIT. 
non  eat  factumi]  In  pleading, 
deed.  The  name  formerly  given  to  the 
general  issue  of  non  est  factum.  Crabb's 
Mist.  213,  423.     2  Beeves'  Hist.  331. 


NIENT  SEISI.  L.  Fr.  In  old  plead- 
ing. Not  seised.  The  general  plea  in  the 
writ  of  annuity,     Crabb'a  Hist.  424. 

NIGHT.  FL.  Fr.  nuyt ;  Lat.  n«r.]  In 
the  common  law  of  burglary.  That  por- 
tion of  time  during  which  it  is  so  dark  (from 
the  absence  of  daylight)  that  the  counte- 
nance of  a  man  cannot  be  discerned.  1 
Hal.  P.  C.  360.  4  Bl.  Com.  224.  See 
Burglary.  In  this  sense,  night  is  distin- 
guished from  day,  as  a  separate  portion  of 
time ;  but  in  the  general  sense,  the  night 
constitutes  a  part  of  the  day.     See  Day. 

By  the  late  English  statutes  7  Will.  IV. 
and  1  Tict.  c.  86,  s.  4,  it  is  declared  that 
as  regards  the  offence  of  burglary,  the 
night  shaU  be  considered  as  commencing 
at  nine  in  the  evening,  and  concluding  at 
six  in  the  morning  of  £e  next  day.  4  Steph, 
Com.  147. 

NIHIL,  Nicha,  mi.  Lat.  Nothing. 
See  mi. 

In  practice.  A  return  made  by  a  sheriff 
to  a  writ  of  adre  facias,  that  the  bail  or 
defendants  have  nothing  {nihil  habent)  by 
which  he  can  make  known  to  them.  2 
Ttdd'aPr.  1124. 

A  return  formerly  made  to  process  of 
attachment  and  diatringaa  to  compel  the 
appearance  of  a  defendant.  3  BL  Com.  282. 

A  return  or  answer  formerly  made  by  a 
aheriffj  on  being  apposed  (that  is,  inteiro*- 


gated,)  in  the  Exchequer  concerning  illevi*^ 
able  debts,  that  they  were  worth  nothing. 
Cowell. 

In  American  law.  A  return  to  an  at- 
tachment in  garnishee  process.  4  Penn. 
St.  (Barr's)  H.  232. 

Nihil  eat  ma  sis  ratieni  c«Hseacame«ai 
qaam  eodcm  iii«d«  ^H«d4««  diM^lreve  «■• 

c«vAai«Bi  e«t.  Nothing  is  more  consonant 
to  reason,  than  that  a  thin^  should  be  dis- 
solved or  discharged  m  the  same  way  in 
which  it  was  created.  Shep.  Touch.  323. 
As  that  the  discharge  of  a  debt  or  duty 
created  by  writing  (or  deed),  should  be  by 
writing   (or   deed)    also.     Id.   ibid.     See 

Nihil  tam  conYcnien*,  &c. 
If  ihil  facit  errar  uainf  ni«,  caai  de  carparc 

cansiat.  An  error  of  name  works  no  pre- 
judice, where  it  is  clear  as  to  the  body  [or 
subject  matter  intended.]  Dig.  18.  1.  9.  1. 
This  maxim  of  the  civil  law  has  been  adopted 
in  the  common  law,  corpus  being  taken  in 
the  sense  of  a  corporate  body.  11  Co.  21 
a,  Dr.  Ayray'a  case.  A  misnomer  in  a 
grant  to  a  corporation  does  not  avoid  the 
grant,  though  the  right  name  of  the  corpo- 
ration be  not  used,  provided  the  corpora- 
tion really  intended  be  made  apparent. 
2  Kent's  Com.  292.  Sometimes,  the  maxim 
is  more  generally  appHed,  and  in  place  of 

the  word  cartpare,  the  words  Fmana  or  ra 

are  used.  Shep.  Touch,  (by  Preston)  236, 
247.  In  the  original  text  of  the  Digests, 
corpus  is  taken  in  the  sense  of  subject  matter. 

Nihil  in  lege  iatalerahUias  est  [qvaoi] 
aaadem  reai  dirersa  jure  ccMseri.  Nothing 

is  more  intolerable  in  law,  than  that  the 
same  matter,  thing  or  case,  should  be  sub- 
ject to  different  views  of  law.  4  Co.  93  a, 
Slades  case.  Applied  to  the  difference  of 
opinion  entertained  by  different  courts,  as  to 
the  law  of  a  particular  case.     Id.  ibid. 

Nihil  aiasia  Jattttai  eat  quani  qnad  Mec«*> 

sariani  c«c.  Nothing  is  more  just  than 
that  which  is  necessary.  Dav.  R.  12. 
Branch's  Princ. 

Nihil  Fcrfectaai  est  dnai  all^nid  rcstat 
aii«Bdam.  Nothing  is  perfect  while  any 
thing  remains  to  be  done.  9  Co.  9  b,  Dow- 
man  s  case. 

Nihil  paMnnivs  cantra  Teritnlcoi.       We 

can  do  nothing  against  truth.  Doct.  d 
Stud.  dial.  2,  c.  6. 

Nihil  qaad  est  eantra  ratlavaoi  cat  lielf  vat* 

Nothing  that  is  against  reason  is  lawful. 
Co.  Litt.  97  b. 
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Ifihll  «v«4  Mt  iac^MTenieua  ••cliciivm. 

Nothing  that  is  inconvenient  is  lawful.  Co, 
lAtt,  60  a,  97  b.  A  maxim  very  frequently 
quoted  by  Lord  Coke,  but  to  be  taken 
in  modem  law  with  some  qualification. 
Broom's  Max,  84 — 86. 

If  ihil  taai  Bacnralc  «•!,  ^nam  e«  severe 
^vid^ve     diveelrere    ^ue    c«lli|riKCvni    eat. 

Nothing  is  so  natural  as  to  dissolve  a  thing 
by  the  same  kind  of  means,  by  which  it 
was  bound  together.  Dig.  60.  17.  85. 
This  maxim  of  the  civil  law  is  otherwise 
expressed    by    Bracton,    Nihil   tam  cea- 

Teaieua  est  natarali  wqnitatit'qvaai  nanin. 
^aod^ae  di«soliri  «•  li^anilae  que  licalnai 

eel.  (Nothing  is  so  consonant  to  natural 
justice,  as  that  every  thmg  should  be  dis- 
solved by  the  same  kind  of  tie  with  which 
it  is  bound ;)  and  applied  to  the  dissolution 
of  the  connexion  of  homage  by  the  same 
mutual  consent  by  which  it  was  created. 
Bract,  fol.  78  b.  The  maxim  in  the  latter 
form  is  constantly  quoted  by  Lord  Coke, 
and  has  been  extensively  adopted  in  the 
common  law.  2  Inst.  359,  360.  Every 
contract  or  agreement  ought  to  be  dissolved 
by  matter  of  as  high  a  nature  as  the  first 
deed,  or  as  that  which  first  made  it  obliga- 
tory. 5  Co.  26  a,  Countess  of  Rutland's 
case.  2  Id.  53  a.  4  Id.  5l  b.  Shep. 
Touch.  396.  Broom's  Max.  407.  Best  on 
Evid.  250,  §  206.  It  does  not  apply, 
however,  to  the  dissolution  of  the  contract 
of  partnership.  Story  on  Partn.  §  271. 
Other  forms  of  this  maxim  occur  in  the 

books.  Ifihii  cat  taai  natarale  quam 
quldlihet  dieselri  e«  mede    qae    lisatnr, 

(Nothing  is  so  natural  as  that  a  thing 
shoidd  be  dissolved  in  the  same  way  in 
which  it  was  created ;)  contract  by  con- 
tract,  deed  by  deed,   record   by  record. 

Jenk.  Cent.  Ib6,  case  20.  Qa^mede  quid 
c«nsliiaitur9     codcai     medo     dieselrecar. 

Id.  74,  case  40. 

Nihil  taoi  cenTemieus  eet  BataraliMqai- 
tatiy  quam  ▼•luataCem  domini  Tolentia 
real   anan    i«     aliam    tranaferrcy    ratam 

haberi.  Nothing  is  so  agreeable  to  natural 
equity,  as  that  the  will  oj-  intention  of  an 
owner  desiring  to  transfer  his  property  to 
another,  shoi^d  be  ratified  or  confirmed. 
Inst.  2.  1.  40.  This  civil  law  maxim  is 
quoted  by  Bracton,  and  from  the  latter 
writer  by  Lord  Coke.  1  Co.  100  a,  Shelley's 
ease. 

NIL,  (a  contraction  of  NIHIL.)  Lat. 
Nothing.  Nil  sine  prudenti  fecit  ratione 
vettistas.  Antiquity  did  nothing  without  a 
good  reason.     Co.  Litt.  65. 


Nil  tenere  n«TaBdmD.  Nothing  shotdd 
be  rashly  changed.  Jenk.  Cent  163,  case 
9.  No  innovation  should  be  rashly  intro- 
duced. 

NIL  CAPIAT,  (or,  QUOD  NIL  CA- 
PIAT, that  he  take  nothing.)  L.  Lat. 
In  practice.  A  name  given  to  the  judg- 
ment for  the  defendant  in  an  action  at 
law,  where  the  issue  has  arisen  on  a  plead- 
ing in  bar.  So  called  from  the  emphatic 
words  of  the  entry  of  judgment  in  the  old 
form :  Ideo  constderatum  est  quod  prcs- 
dictus — NIL  CAPIAT  per  breve  ««rf  quod  sit 
in  misericordia,  <&c.  Literally  translated 
in  the  modem  precedents ;  "  Therefore  it  is 
considered  that  the  said  (plaintiff)  take 
nothing  by  his  writ  (bill  or  declaration,) 
but  that  he  be  in  mercy,"  <&c.  Arch, 
Forms,  129. 

NIL  DEBET.  L.  Lat.  (He  owes  no- 
thing.) In  pleadmg.  The  name  of  the 
general  issue  in  an  action  of  debt  on  simple 
contract.  3  BL  Com.  305.  1  Burr.  Pr. 
167.  See  1  Kent's  Com.  260,  261.  So 
called  from  the  emphatic  words  of  the  plea 
when  framed  in  Latm :  Et  dicit  quod  ipse 
NON  DUBET  prasfato—prad.  201.  nee  aliquem 
inde  denarium,  <&c.  (And  says  that  he 
does  not  owe  the  said  —  the  aforesaid  20/. 
nor  any  penny  thereof.)     Toums.  PL  483. 

In  England,  the  plea  of  nil  debet  is  not 
now  allowed  in  any  action.  Meg.  Gen.  Hil. 
T.  4  WiU.  IV. 

NIL  (or  NIHIL)  DICIT.  L.  Lat. 
(Says  nothing.)  In  practice.  A  name 
given  to  the  judgment  entered  on  the  de- 
fault of  a  defendant  to  plead  to  the  plain- 
tiff's declaration.  3  BL  Com.  397.  1 
Tidd's  Pr.  662.  So  termed  from  the 
emphatic  words  of  the  ancient  entry  on  the 
record:  Et  prcedictus — venit  et  defendit, 
&c.  et  NIHIL  in  barram  sive  prmclusionem 
aetionis  pradicti — ^Dicrr,  per  quod,  Ac. 
Towns.  PL  432.  Literally  translated  in 
the  modem  precedents,  "And  the  said 
(defendant)  —  comes  and  defends,  &c.  and 
says  nothing  in  bar  or  preclusion  of  the 
action  of  the  said  (plaintiff)  whereby,  Ac. 
Arch.  Forms,  336. 

NIL  HABUIT  IN  TENEMENTIS. 
L.  Lat.  (He  had  nothing  in  the  tenements.) 
In  old  pleading.  A  plea  in  an  action  of 
debt  upon  a  lease.     2  Ld.  Baym.  1154. 

Nlmia   eabtilitae    ia    Jure    repr^batar. 

Excessive  subtlety  is  reprobated  in  law. 
4  Co.  5  b.  Vernon's  ease.  Wingate*s 
Max.  26.   The  law  discountenances  curious 
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and  nice  exceptions,  tending  to  the  orer- 
throw  or  delay  of  justice.    See  AbI^m  j«rto 


•vnt  Inr 

NISI.  Lat.  Unless,  Nisi  convenis- 
sent  in  manum  viri  ;  unless  they  should 
come  into  the  power  of  a  husband ;  unless 
they  should  marry.  A  phrase  applied  in 
Boman  law  to  women,  who  were  subject  to 
perpetual  guardianship  until  married.  1  BL 
Com,  464.     See  Bule  nisi. 

NISI  PRIUS.  L.  Lat.  (Unless  before, 
or  unless  sooner.)  In  practice.  A  com- 
mon law  phrase  of  high  antiquity,  unmean- 
ing in  its  literal  translation  as  at  present 
applied,  but  of  great  significance  in  prac- 
tice, and  equally  familiar  to  the  jurispru- 
dence of  England  and  the  United  States : 
being  constantly  used  to  denote  the  system 
of  trial  of  issues  of  fact,  in  civil  cases, 
before  a  jury,  as  distinguished  from  the 
argument  of  issues  and  questions  of  law 
before  the  court  in  bench.  Originally  con- 
sisting merely  of  two  ordinary  words  in  a 
writ  and  record,  it  came  to  be  used,  from 
its  convenience,  as  the  name  of  the  writ  by 
virtue  of  which  an  issue  of  fact  was  tried, 
of  the  record  used  for  the  trial,  of  the  court 
in  which  the  trial  was  had,  and  finally  of 
the  whole  system  of  trial  itself,  as  already 
described. 


The  ori^n  of  this  important  phrase  may 
be  explained  as  follows.  Originally,  an 
action  was  triable  only  in  the  court  where 
it  was  brought,  and  there  the  parties  and 
the  jurors  were  always  summoned  to  appear. 
But  it  was  provided  by  Magna  Charta,  in 
ease  of  the  subject,  that  assises  of  navel  dis- 
seisin and  mort  d^ ancestor,  (which  were  the 
most  common  remedies  of  that  day)  should 
thenceforward,  instead  of  being  tried  at 
Westminster,  in  the  superior  court,  be  taken 
in  their  proper  counties,  and  for  this  pur- 
pose justices  were  to  be  sent  into  every 
county,  once  a  year,  to  take  these  assises 
there.  \  Reeves'  Hist,  2AQ.  These  justices, 
it  may  be  observed,  continued  to  be  called 
in  Bracton's  time  by  their  original  name  of 
justices  itinerant  or  m  eyre,  then*  court  being 
also  termed,  as  before,  the  eyre  or  iter. 
Bract,  fol.  109,  110.  The  system  of  local 
trials,  being  found  convenient,  was  soon 
applied  not  only  to  assises  but  to  other  ac- 
tions, but  in  consequence  of  the  uncertainty 
which  at  that  early  period  was  found  to 
attend  the  holding  of  the  local  courts,  eyres 
or  assises,  (or,  m  Bracton's  words,  quia 
benepoterit  itermultipliciter  impediri,  revo- 
cari  vel  suspendi,)  the  practice  was  con- 


tinued of  summomng  the  parties  to  appear 
as  before  in  the  superior  court,  at  a  certain 
day,  or  in  the  language  of  the  record,  giving 
them  a  day  in  the  bench  (in  banco)  unless 
BEFORE  (that  day)  the  justices  itinerant 
shoidd  come  to  the  places  deagnated  for 
the  trial,  (nisi  justitiarii  itinerantes  prius 
venerint  ad  partes  illcu.)  Bract,  fol.  110. 
The  statute  of  Westminster  2,  (18  £dw.  I. 
c.  30,  afterwards  called  the  statute  of  Nisi 
Prius,)  confirmed  this  practice,  and  intro- 
duced a  similar  condition  into  the  process 
for  summoning  the  jxiry,  by  providing  that 
writs  of  venire  for  summoning  juries  to  the 
superior  courts  should  be  in  the  following 
form  :  Prcscipimus  tibi  quod  venire  facias 
coram  justitiariis  apud  Westm,  in  Octabis 
Scti  Michaelis  nisi,  talis  et  talis,  tali  die  et 
loco  ad  partes  illas  venerint,  duodeclm,  &g. 
[We  command  you  that  you  cause  to  come 
before  our  justices  at  Westminster,  on  the 
octave  of  St.  Michael,  unless  such  and 
such  a  one,  at  such  a  day  and  place,  shall 
come  to  those  parts,  twelve,  &c.]  Mr. 
Serjeant  Stephen  considers  this  statute  as 
the  foundation  of  the  present  system  of  trial 
at  nisi  prius,  and  Mr.  Spence  supposes  that 
the  term  nisi  prius  itself  originated  in  its 
provisions.  Steph.  PL,  Appendix,  Note 
(30).  1  Spencers  Chancery,  116,  note. 
But  the  passage  in  Bracton  already  re- 
ferred to,  and  which  is  quoted  by  Black- 
stone,  though  not  noticed  by  the  writers 
just  named,  seems  to  carry  back  both  the 
system  and  the  term  itself  to  a  much  earlier 
date.     3  Bl,  Com.  352. 

The  words  nisi  prius,  now  generally 
treated  as  untranslatable  or  immeaning, 
are,  in  their  very  simplicity,  singularly  ex- 
pressive of  the  character  of  the  system  of 
local  trials,  at  the  remote  period  to  which 
it  has  been  traced.  The  trial  was  then  a 
contingency,  that  might  or  might  not  hap- 
pen, the  justice  might  or  might  not  come 
into  the  county,  the  circuit  or  iter  might  be 
in  various  ways  prevented  or  suspended 
{poterit  iter  multipliciter  impediri,  velaus- 
pendi,)  or,  in  modem  phrase,  might  fall 
through.  Hence  it  was  presented  on  the 
record,  in  the  way  of  an  exception  that 
might  or  might  i^t  have  effect,  and  intro- 
duced, as  it  were,  by  the  by,  as  something 
collateral  and  subordinate  to  the  main 
course  of  the  proceedings.  And  the  nisi 
prius  clause  (as  it  is  termed)  has  in  practice 
retained  this  character  of  a  condition  or  ex- 
ception ever  since,  although  the  system  of 
local  trials  itself  has  long  been  established 
on  a  permanent  foundation.  3  BL  Com. 
362—354. 

NISI  PRIUS  CLAUSK    In  practice. 
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A  clause  entered  on  the  record  in  an  action 
at  law,  and  introduced  also  into  the  jury 
process,  authorizing  the  trial  of  the  cause 
in  the  particular  county  designated.  It 
was  first  used  by  way  of  continuance,  the 
parties  having  a  day  given  them  in  the  court 

•  above,  unless,  before  (nisi  prius)  that  day, 
the  justices  assigned  to  try  the  cause  shoidd 
come  into  the  county.  Bract,  fol.  110.  See 
JN'isi  prius.  It  was  afterwards  introduced 
into  the  process  for  summoning  the  jury 
(now  called  the  venire,)  which  was  hence 
termed  the  writ  of  nisi  prius.  In  this  way 
it  came  to  be  entered  on  the  record  made 
up  for  the  trial,  which  was  hence  termed 
the  nisi  prius  record,  from  which  it  was 
finally  transferred  to  the  judgment  roll  or 
record.  In  English  practice,  this  clause  has 
long  been  omitted  in  the  venire,  being  in- 
serted in  the  distringas  juratores,  (q.  v.) 
which  is  now  the  effective  process.  Its 
form,  as  now  entered  on  the  record,  is  as 
follows  :  "  Afterwards,  on  the  —  day  of 
—  (fee,  the  jury  between  the  parties  afore- 
said is  respited  here  until  the  —  day  of  — , 
UNLESS  [the  judge  or  judges  of  nisi  prius 
and  assise]  shall  first  come  on  the  —  day 
of  — ,  at,  (fee.  This  is  a  very  close  trans- 
lation of  the  old  Latin    entry  : — Jurata 

ponitur  in  respectum  hie  usque,  dte,  nisi 
dominus  T,  T.,  dec.  die,  <kc.  prius  venerit, 
&c.     Towns.  FL  430. 

The  nm  prius  clause  has  been  used  in 
American  practice,  though  it  is  now  in  a 
great  degree  dispensed  with; 

NISI  PRIUS  COUET.  A  court  held 
for  the  trial  of  issues  of  fact,  before  a  jury 
and  one  presiding  judge. 

NISI  PRIUS  RECORD.  In  practice, 
A  record  made  up  for  the  use  of  the 
court  on  a  trial  at  nisi  prius,  serving 
both  as  a  warrant  to  the  judge  who  is 
to  try  the  cause,  and  as  a  guide  as 
to  the  nature  of  the  issue  to  be  tried.  It 
consists  of  entries  of  the  pleadings,  and  of 
the  award  of  jury  process,  in  a  certain 
order  and  form,  and  is  in  other  words,  a 
historical  summary  of  the  proceedings  from 
the  commencement  of  the  action  down  to 
the  time  at  which  it  is  made  up.  In  Eng- 
land, it  is  written  on  parchment,  and  is 
required  to  be  sealed  and  passed,  as  it  is 
termed,  at  the  proper  office,  before  it  can 
be  used.  It  derives  its  name  from  the 
clause  of  nisi  prius,  with  which  it  con- 
cludes ;  by  which  the  jury  are  respited  or 
the  cause  continued  to  a  certain  day,  unless 
the  judge  or  judges  of  nisi  prius  and  assise 
shaU  first  come,  on  a  certain  day,  at  the 
place   designated.      JSteph.   PL    1Q — 80. 


2  Tidd's  Fr,  1^5,  776. 
589. 


a  Steph.  Com. 


NISI  PRIUS  WRIT.  The  old  name 
of  the  writ  of  venire,  which  originally,  in 
pursuance  of  the  Statute  of  Westminster  2, 
contained  the  nisi  prius  clause.  Meg.  Jud. 
28,  75.  Cowell.  The  clause,  however,  as 
it  appears  in  the  forms,  was  not  in  the 
original  nisi  prius  form,  but  in  the  alterna- 
tive, the  jury  being  directed  to  be  sum- 
moned to  come  before  the  justices  at 
Westminster,  <fec.,  or  before  the  justices  of 
assise  if  they  should  sooner  come  to  the 
place  of  trial,  on  the  day  designated. 
The  emphatic  Latin  words  were  not  nisi 
prius,  but  vel  si  prius.  See  Beg.  Jud.  ub. 
sup. 

NOCERE.  Lat,  To  hurt  or  damage ; 
to  offend  or  annoy ;  to  produce  an  incon- 
venience ;  (damnum  dare,  incommodum 
adferre.)  Calv.  Lex.  Properly  applied  to 
persons.    Id» 

NOCIVUS.  Lat.  [from  nocere,  q.  v.] 
In  old  practice.  Hurtful;  pernicious; 
noxious.  Called  "  a  venr  technical  term," 
by  Lord  Mansfield.     1  £urr.  337. 

NOCTANTER.  Lat.  [L.Fr. nutauntre.] 
By  night. 

NOCTES  DE  FIRMA.  L.  Lat.  In 
English  law.  Nights  of  farm  or  rent; 
entertainments  at  night  by  way  of  rent 
Otherwise  expressed  as  firmcs  noetium. 
Spelman.    See  Firma. 

NOCUMENTUM.  Lat  [from  nocere. 
to  annoy.]  In  old  English  kw.  A  nui- 
sance. Bract,  fol.  221.  Nocumentum 
damnosum  ;  a  nuisance  occasioning  loss  or 
damage,  (or  damnum  sine  injuria.)  Id. 
ibid.  Nocum,entum  injuriosum  ;  an  inju- 
rious nuisance.  Id.  For  the  latter  only  a 
remedy  was  given.     Id. 

NOLLE..  Lat  To  be  unwilling;  to 
will  not  to  do  a  thin^ ;  to  refuse  to  do  a 
thing.  Used  in  the  civil  law,  to  denote  a 
voluntary  act  under  full  knowledge.  Calv. 
Lex.  A  distinction  was  made  between 
volh  and  non  velle.    Id. 

NOLLE  PROSEQUI.  Lat  -  (WiU  not 
prosecute.)  In  practice.  The  name  of  an 
entry  made  by  a  plaintiff  m  action  at  law, 
where  he  wishes  to  discontinue  the  action, 
either  wholly,  or  (more  commonly)  as  to 
some  of  the  counts  of  his  declaration,  or  as 
to  some  of  several  defendants.     1  £urr. 
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Pr,  148, 385.  So  termed  from  the  emphatic 
words  in  the  old  forms,  the  plaintiff  declaring 
that  he  will  not  farther  prosecute  his  suit 
as  to  the  counts  or  defendants  named.  See 
1  Peter* 8  E.  46,  73,  et  seq.  Story,  J. 

A  proceeding  on  an  indictment  hy  which 
the  prosecuting  officer  agrees  to  prosecute 
no  farther,  either  as  to  the  whole  of  the 
indictment,  or  as  to  some  particular  part  of 
it.  1  Chitty's  Crim,  Law,  478 — 480, 
(Perkins'  ed.  notes.) 

NOMEMENT.  L.  Fr.  Namely;  to 
wit.     Britt,  c.  27.     Kelham. 

NOMEX.  Lat.  A  name.  Nomen 
dicitur  a  noscendo,  quia  notitiam  facit ; 
Nomen  (a  name)  is  so  called  from  noscendo 
(knowing,)  because  it  causes  knowledge. 
6  Co.  65  a.  Sir  Moyle  Finch's  case. 

Nomen  est  quasi  rei  notamen:  Nomen 
(a  name)  is  as  it  were  notamen  rei,  (the 
mark  of  a  thing.)  1 1  Co.  20  b,  Br,  Ayray's 
case,  Calvin  quotes  the  same  etymology 
from  Diomed,  lib.  1.  Grammat. 

Pneaeniia    €^rp^wim   (•Uic   «rr«rem   »•• 

Miaia.  The  presence  of  the  body  (or  sub- 
stantial thing  itself,)  takes  away  the  effect 
of  error  in  &e  name  of  it.  Bacon's  Max, 
96,  reg.  25. 

NaBien  non  svfllcily  si  res  n«m  alt  de  jnre 
aut  4«  facto.  A  name  is  not  sufficient, 
if  there  be  not  a  thing  [or  subject  for  it, J 
de  jure  or  de  facto,  4  Co.  107  b,  Adams 
and  Lambert's  case, 

NOMEN.  Lat.  In  the  civil  law.  A 
name ;  including,  in  the  most  general  sense, 
the  three  names  of  pranomen,  nomen  (pro- 
per,) and  cognomen.     Calv.  Lex, 

In  a  strict  sense, — the  second  of  the 
three  names  which  the  Romans  commonly 
had,  following  the  prmnomen,  and  marking 
the  gens  to  which  the  individual  belonged. 
It  commonly  ended  in  ius ;  as  Cornelius, 
Fabius,  Octavius,  c&c.  AdanCs  Rom,  Ant, 
36. 

A  debtor;  the  obligation  of  a  debtor. 
Vendere  nomen ;  to  seU  a  name  or  obliga- 
tion. Calv.  Lex.  The  word  name  is  stiU 
familiarly  used  in  this  sense. 

NOMEN  COLLECTIVUM.  Lat.  A 
collective  name,  or  term;  a  term  expres- 
sive of  a  class ;  a  term  including  several  of 
the  same  kind;  a  term  expressive  of  the 
plural  as  well  as  singular  number.  Skinn. 
205.  A  term  descriptive  of  person  or 
mterest,  or  both.  Eyre,  C.  J.,  1  Bos.  d: 
Pull.  243. 

NOMEN    GBNERALISSmUM.      L. 


Lat.  A  name  of  the  most  general  kind ;  a 
name  or  term  of  the  most  general  meaning. 
By  the  name  of  land,  which  is  nomen 
generalissimum,  every  thing  terrestrial  will 
2  Bl.  Com.  19.     3  Id.  172. 


NOMINA.  Lat.  [plur.  of  nomen,  q.  v.] 
Names.  Nomina  «tint  no/ee  rerum.  Names 
are  the  marks  of  things.  11  Co.  20  b. 
Nomina  sunt  symbola  rerum.  Names  are 
the  symbols  or  signs  of  things.  Branch's 
Princ. 

Nomina  •!  aeiicia  peril  cocaitio  roraai. 
Ft  nomina,  si  perdas,  certi  distinctio  rerum 
perditur.    If  you  are  ignorant  of  names, 

[without  a  knowledge  of  names,]  the  know- 
edge  of  things  perbhes.  And  if  you  lose 
the  names,  the  distinction  of  things  is  cer- 
tainly lost.  Co.  Litt.  86  b.  The  names  of 
things  are,  for  avoidmg  of  confusion,  diU- 
gently  to  be  observed.     Id.  ibid. 

Nomina  mntabllia  onnt,  reo  antem  im« 

mobile*.  Names  are  mutable,  but  things 
are  immoveable,  [immutable.]  6  Co.  6H  a. 
Applied  to  the  name  of  a  manor,  which 
might  be  acquired  by  knowledge  of  the 
cotmtry,  without  being  the  true  and  proper 
name. 

NOMINA  VILLARUM.  Lat.  Names 
of  the  villages.  The  name  of  a  return 
made  by  the  sherifik  of  England  into  the 
exchequer,  in  the  reign  of  Edward  II.  of 
the  names  of  all  the  villages  and  their 
possessors  in  every  county.  CowelL  Blount. 

NOMINAL  PARTNER.  One  who 
appears,  or  is  held  out  to  the  world  as  a 
partner,  but  who  has  no  real  interest  in  the 
firm  or  business.  Story  on  Parin.  §  80. 
One  who  allows  his  name  to  appear  in  the 
partnership  firm,  and  be  used  in  the  busi- 
ness, and  thereby  holds  himself  out  to  the 
world  as  apparently  having  an  interest  in 
it ;  though  he  may  have  no  actual  interest 
in  the  business  or  its  profits.*  3  Kent's 
Com.  31,  32. 

NOMINARE.  Lat.  [from  nomen,  name.] 
To  name  ;  to  nominate ;  to  appoint.  Calv. 
Lex. 

NOMINATE  CONTRACTS.  In  the 
civil  law.  Contracts  having  a  proper  or 
peculiar  name  and  form,  and  which  were 
divided  into  four  kinds,  expressive  of  the 
ways  in  which  they  were  formed;  viz.  1. 
real,  which  arose  ex  re,  (from  something 
done;)  2,  verbal,  ex  verbis,  (from  some- 
thing said ;)  3.  literal,  ex  Uteris,  (from  some- 
thing written ;)  and  4.  consensual,  ex  con- 
sensu, (from  something  agreed  to.)     Calv. 
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Lex,      HaUifax  Anal,  b.  2,  c.  14,  num.  9. 
Cooper's  Just,  Inst  Notes  *584. 

NOMIN ATIM.  Lat.  [from  nomen,  name.l 
In  the  civil  law.  By  name,  or  other  special 
designation,  (demonstratione  corporis,  opi- 
ficii,  ojjiciive ;)  specially  ;  expressly.  Calv, 
Lex, 

NOMINE  PCENJE.  Lat.  In  the  name 
of  a  penalty.  In  the  civil  law,  a  legacy 
was  said  to  be  left  nomine  pcence,  where  it 
was  left  for  the  purpose  of  coercing  the  heir 
to  do  or  not  to  do  something.  Inst,  2.  20. 
86. 

In  the  common  law,  the  term  nomine 
pcence  has  been  applied  to  a  covenant  in- 
serted in  a  lease,  that  the  lessee  shall  forfeit 
a  certain  sum  on  non-payment  of  rent,  or 
on  doing  certain  things,  as  ploughing  up 
ancient  meadow,  and  the  like.  1  Crabh's 
Real  Prop,  lYl,  §  165.  Gilbert  on  Rents. 
140—145.     1  Williams  on  Exec,  697. 

iVOAf  02,  NdfJiog.  Gr.  [from  vitieiv,  to 
give  or  distribute.]  Law ;  so  called,  be- 
cause suum  cuique  vifisi^  (it  ^ves  to  every 
one  his  due.)     Calv.  Lex,     JSchrev,  Lex. 

NOMOTHETA.  Gr^co-Lat.  [Gr. 
pofiodiiTjg,  from  vdftog,  law,  and  ridirat,  to 
lay  down.]  A  lawgiver  ;  such  as  Solon  and 
Lycurgus,  among  the  Greeks,  and  Caesar, 
Pompey  and  Sylla  among  the  Romans. 
Calv,  Lex. 

NON.  Lat.  Not.  The  common  par- 
ticle of  negation.  In  the  civil  law,  it  some- 
times had  the  senses  of  not  only,  (non  so- 
lum,) and  not  so  much,  (non  tantum,  non 
tarn,)     Calv,  Lex. 

NON  ABILITY.  Want  of  abflity  to 
do  an  act  in  law,  as  to  sue.  Cowell.  A 
plea  founded  upon  such  cause.     Id, 

NON-ACCESS.  Non-existence  of  sexu- 
al intercourse.  1  Sim.  dt  Stu,  153.  Sug- 
den's  Law  of  Property,  182,  188.  See 
Access. 

N«B  accipi  4«bf  at  T«rba  in  dcm^astrati* 
•acm  falnaniy  ^aaa  caiapeiaat  la  limitati- 

•a«ia  Tcrant.  Words  ought  not  to  be  taken 
to  import  a  false  demonstration  which  may 
have  eflPect  by  way  of  true  limitation.  Ba- 
con's Max.  69,  reg.  13.  "  Though  falsity 
of  addition  or  demonstration  doth  not  hurt 
where  you  give  the  thing  a  proper  name, 
yet  nevertheless,  if  it  stand  doubtful  upon 
the  words,  whether  they  import  a  false 
reference  and  demonstration,  or  whether 


they  be  words  of  restraint  that  limit  the 
generality  of  the  former  name,  the  law  will 
never  intend  error  or  falsehood."     Id.  ibid. 

NON-AGE.  Want  of  age;  infancy; 
minority.     See  Aae. 

NON  ASSUMPSIT.  L.  Lat.  (Did 
not  undertake.)  In  pleading.  The  gene- 
ral issue  in  an  action  of  assumpsit.  So 
called  from  the  emphatic  words  of  the  old 
Latin  form  :  £t  idem — defendit  vim  et  in- 
juriam  quando,  dec,  et  dicit  quod  ipse  non 
ASSUMPSIT  super  se  modo  et  forma  prout 
idem — superius  versus  eum  queritur,  Et 
de  hoc  ponit  se  super  patriam,  <fec.  (And 
the  said  (defendant)  defends  the  wrong  and 
injury  when,  &c.,  and  says  that  he  did  not 
take  upon  himself  (or  undertake)  in  manner 
and  form  as  the  said  (plaintiff)  above  com- 
plains against  him.  And  of  this  he  puts 
himself  upon  the  country,  <fec.)  Tottms.  PI. 
484.  The  use  of  this  plea  has  been  much 
narrowed  [in  England  by  the  late  Pleading 
Rules.     1  Chitt.  PI.  613—517. 

NON  ASSUMPSIT  INFRA  SEX  AN- 
NOS.  L.  Lat.  He  did  not  undertake 
within  six  years.  The  plea  of  the  statute 
of  limitations,  m  the  action  of  assumpsit.  So 
called  from  the  emphatic  words  of  the  old 
Latin  form.  See  2  Greenl,  on  Evid,  §  342, 
and  note. 

IV«a  aadilar  Fcrire  T«leaii,       He    who    is 

desirous  to  perish  is  not  heard.  Best  on 
Evid,  423,  §  385.  He  who  confesses  him- 
self guilty  of  a  crime,  with  the  view  of 
meeting  death,  will  not  be  heard.  A  maxim 
of  the  foreign  law  of  evidence.     Id,  ibid, 

NON  BAILABLE.  In  practice.  Not 
admitting  of  b^ ;  not  requiring  bail.  See 
Bailable. 

NON  CEPIT.  Lat.  He  did  not  take. 
The  general  issue  in  replevin,  where  the 
action  is  for  the  wrongful  taking  of  the 
property ;  putting  in  issue  not  only  the 
takmg,  but  the  place  in  which  the  taking  is 
stated  to  have  been  made.  Steph,  PI,  157, 
167. 

NON  CLAIM.  In  old  English  law. 
The  omission  or  neglect  of  one  that  ought 
to  challenge  his  right  within  a  time  limited, 
by  which  neglect  he  was  baiTed  of  his  right 
or  of  his  entry.  Cowell.  Termes  de  la  ley. 
2  Bl.  Com.  354.     1  Steph.  Com.  521. 

NON  COMPOS  MENTIS.  Lat.  Not 
in  possession,  or  not  having  power  of  one's 
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mind,  or  mental  faculties ;  of  misousd  mind 
or  memory.  Litt,  sect.  405.  This  term  is 
used  by  Blackstone  as  a  synonyme  of  luna- 
tic or  madman.  1  BL  Com,  304.  2  Id, 
497.  But  Lord  Coke  interprets  it  in  a 
wider  sense,  making  it  to  include  both  an 
idiot  and  lunatic,  as  well  as  one  that  by 
sickness,  grief  or  other  accident,  wholly 
loses  his  memory  and  understanding.  Co, 
Litt.  246  b,  247  a.  Mr.  Stock,  in  a  treatise 
devoted  expressly  to  the  subject,  adopts 
non  compos  mentis  as  the  most  general  ex- 
pression, embracing,  and  to  a  certain  extent 
defining  all  states  of  mind  contradistinguished 
from  the  rational  one.  Stock  on  Non 
Comp.  Mentis,  Introd.  See  2  Kent's  Com. 
451,  453.     1  Story's  Eq.  Jut,  §  223, 230. 

NON  CONCESSIT.  L.  Lat.  He  did 
not  grant.  The  name  of  a  plea  pleaded  by 
a  stranger  to  a  deed ;  estoppels  not  holding 
with  respect  to  stnmgers.     Wharton's  Lex, 

If •■«•■••■  tit  «Hi«rrat«  He  who  mis- 
takes does  not  consent.  Bract,  fol.  44.  See 
Consentire, 

NON  CONSTAT.  L.Lat.  It  does  not 
appear ;  it  is  not  apparent  or  clear.  Cro. 
Car,  52.     Spe  Constat. 

NON  CULPABILIS.  L.  Lat.  Not 
guilty.  The  general  issue  in  the  action  of 
trespass.  3  Bl.  Com.  305.  So  called 
from  the  emphatic  words  of  the  old  Latin 
form :  **  Et  dicit  quod  ipse  non  est  inde 
CULPABILIS.  Et  de  hoc  ponit,"  <&c.,  (and 
says  that  he  is  not  guilty  thereof.  And  of 
this  he  puts,  <fec.)     Tmons,  PL  484. 

NON  DAMNIFICATUS.  L.Lat.  Not 
damnified,  or  harmed.  A  plea  in  an  action 
of  debt  on  an  indemnity  bond,  or  bond  con- 
ditioned **  to  keep  the  plaintiff  harmless  and 
indemnified,"  <&;c.  It  is  in  the  nature  of  a 
plea  of  performance ;  being  used  where 
the  defendant  means  to  allege  that  the 
plaintiff  has  been  kept  harmless  and  indem- 
nified, according  to  the  tenor  of  the  con- 
dition.    Stepk.  PI.  360. 

IV«B  dcb«t  addvct  czceFCi«  ejna  rei  cnjaa 

pciiftr  diM«iHtio.     A  plea  of  the  same 
matter,  the  dissolution  of  which  is  sought 

iby  the  action]  ought  not  to  be  brought 
orward.      Otherwise  expressed,  icxcei»ii« 

rel  eajaa  dinsolntia  petiCary  »«illa  est.  Jenk. 

Cent.  37,  case  71.     See  ifaa  r»t^»t,  &c. 


IVcB  debet  eai  pl««  licety  4««d  BtlmM  mc 

M«M  iic«r«.    He  to  whom  the  greater  is 


lawful,  ought  not  to  be  debarred  from  the 
less  as  unlawful.     Dig,  50. 17.  21. 

N*B  decipicnr  ^ni  acit  «b  decipf.      He    is 

not  deceived  who  knows  himself  to  be  de- 
ceived.    5  Co,  60  b,  OoocKs  case. 

NON  DEMISIT  (or  DIMISIT.)  L.  Lat. 
[He]  did  not  demise.  The  name  of  a  plea 
in  an  action  of  debt  for  rent  on  a  parol 
lease,  denying  the  demise.  1  Tidd's  Pr. 
650. 

NON  DETINET,  L.  Lat.  He  does 
not  detain.  The  name  of  the  general  issue 
in  the  action  of  detinue.  1  Tidd's  Pr.  645. 

The  general  issue  in  the  action  of  re- 
plevin, where  the  action  is  for  the  wrongful 
detention  only.     2  Burr,  Pr.  14. 

Nan  didfernitc  ^vaa  cancordBBt  ra,  taoMtoi 
■an  in  rarbia  iisdcai.      Those  things  do  not 

differ,  which  agree  in  substance,  though 
not  in  the  same  words.  Jenk,  Cent,  70, 
case  32. 

NamcAcil  alTectas  nlat  acqaatanr  edTcctaa. 

The  intention  amounts  to  nothing  unless 
the  effect  follow.     1  Rol,  JR.  226. 

Non  eritalia  lexRomce,  alia  Atkamis;  alia 
nunc,  alia  posthac  ;  led  et  omnes  gentes,  et 
omni  tempore,  una  lex,  et  sempitema,  et 
immortalis  continebit.  There  will  not  be 
one  law  at  Rome,  another  at  Athens ;  one 
law  now,  another  hereafter  ;  but  one  eter- 
nal and  immortal  law  shall  bind  together 
all  nations  throughout  all  time.  Cic.  Frag, 
de  JRepub.  lib.  3.  3  Kent's  Com.  1,  Quoted 
by  Lord  Mansfield,  with  some  variation  in 
the  reading, — (sed  et  apud  omnes  gentes  et 
omni  tempore,  una  eademque  lex  obtinebit,) 
and  applied  to  the  universal  adoption  of 
the  maritime  law,  as  the  general  law  of  na- 
tions. Luke  V,  Lyde,  2  Burr,  883,  887. 
Story,  J.,  16  Peters'  R,  1,  19. 

NONES.  [Lat.  nona:,  from  nonus, 
ninth.]  In  the  Roman  calendar.  The  fifth 
and,  in  March,  May,  July  and  October,  the 
seventh  day  of  the  month.  So  called,  be- 
cause, counting  inclusively,  they  were  nine 
days  from  the  ides.  Adam's  Rom.  Ant. 
355,  357. 


^Mam  ja^fnramdam.       There   is   no    closcr 

[or  firmer]  bond  between  men  than  an  oath. 
Jenk.  Cent.  126,  case  54. 

Ifaa  esc  dispaiaadnai  canCra  priacipia 

Bcffaafam.  There  is  no  arguing  with  one 
who  denies  principles.  Branch's  Princ. 
Co.  Litt.  343  a, 
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NON  EST  FACTUM.  L.  Lat.  (Is 
not  [his]  deed.)  The  name  of  the  general 
issue  in  an  action  of  debt  on  bond.  So 
called  from  the  emphatic  words  in  the  old 
Latin  form:  JSt  dicit  quod  ipue  de  dehito 
prcsdicto,  virtute  scripti  ohUgatorii  prcedicti 
onerari  non  debet,  quia  dicit  quod  scriptum 
Migatorium  pradictum  xon  est  factum 
9uum.  Et  de  hoc  ponit  se  super  patriam. 
(And  says  that  he  ought  not  to  be  charged 
with  the  aforesaid  debt,  by  virtue  of  the 
aforesaid  writing  obligatory,  because  he  says 
that  the  said  writing  obhgatory  is  not  his 
deed.  And  of  this  he  puts  himself  upon 
the  country.)     Towns.  PL  484. 

NON  EST  INVENTUS.  L.  Lat.  (Is  not 
found.)  In  practice.  The  name  of  the  return 
made  by  a  sheriff  to  a  writ  of  capias  or  ca.  sa. 
where  the  party  named  in  the  writ  is  not 
found  in  hiis  baihwick  or  county.  3  £L 
Com.  283.  1  Tidd*s  Fr.  308.  2  Id.  1028, 
1098.  The  return,  as  actually  made,  is 
usually  expressed  by  the  English  words 
"  not  found"  endorsed  upon  the  writ,  and 
signed  by  the  sheriff.  But  it  is  called  in 
the  books  a  return  of  non  est  inventus,  from 
the  emphatic  words  of  the  return,  as  for- 
merly inade  in  Latin :  Infranominatus  C.  D. 
NON  EST  INVENTUS  in  balUva  mea.  (The 
within  named  C.  D.  is  not  found  in  my 
bailwick.)  When  there  were  several  so  re- 
turned, the  proper  words  were  non  sunt 
inventi,  (in  the  plural ;)  but  "  non  est,'' 
although  bad  grammar  where  there  were 
two  defendants,  was  lately  held  in  New 
York  to  be  a  good  return.  2  Hill's  E.  598. 

!¥•■  f«ci««  HiAlnniy  at  inde  Mmt  benam. 

You  are  not  to  do  evil,  that  good  may  be 
or  result  therefrom.  11  Co.  14  a.  5 
Co.  30  b,  Coulter's  case. 

NON  FEASANCE.  A  not  doing ;  an 
omission  to  do  something  that  ought  to  be 
done.*  The  not  doing  of  that  which  it  was 
a  party's  duty  or  contract  to  do.  1  Chitt. 
Oen.  Pr.  9. 

NON  IMPEDIVIT.  L.  Lat.  (He  did 
not  hinder  or  disturb. )  In  English  practice. 
The  G^eneral  issue  in  quare  impedit,  3 
Wooddes.  Led.  9. 

IV«a  impedit  cl«n«al»  derogAtoria,  qa« 
mlnns  nh  eadem  p«t«state  res  diMalraatar  a 
qalbns  eanstitaantar.  A  derogatory  clause 

[that  is,  a  clause  disabling  a  person  to  do 
some  future  act,]  does  not  prevent  things 
or  acts  from  being  dissolved  by  the  same 
power  by  which  they  were  originally  made 
or  done.  Bacon's  Max.  74,  reg.  19.  Thus, 
if  a  man  make  a  will,  and  in  the  end  of  it 
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add  a  clause,  that  if  he  shall  revoke  the 
present  will,  or  declare  any  new  will,  ex- 
cept in  a  certain  form,  that  such  revocation 
or  new  declaration  shall  be  utterly  void ; 
this  clause  or  any  similar  one  is  of  no  force 
or  efficacy  to  fortify  the  former  will  against 
the  second,  but  the  testator  may  revoke  it 
and  make  a  new.*  Id.  75.  The  reason 
given  by  Lord  Bacon  why  a  derogatory 
clause  (called  also  clausula  de  nan  obstante 
defuturo,)  is  idle  and  of  no  force  is,  "  be- 
cause it  doth  deprive  men  of  that  which  of 
all  other  things  is  most  incident  to  human 
condition,  and  that  is  alteration  or  repent- 
ance.'*    Id.  74. 

NON  INFREGIT  CONVENTIONEM. 
L.  Lat.  He  did  not  break  the  contract. 
The  name  of  a  plea  sometimes  pleaded  in 
the  action  of  covenant,  and  intended  as  a 
general  issue,  but  held  to  be  a  bad  plea ; 
there  being,  properly  speaking,  no  general 
issue  in  that  action.  1  Tidd's  Pr.  648. 
3  Hill's  (N.  Y.)  B.  187. 

Noa  ia  le^eado  aed  ia  iat«lligeado  leges 

caasistaat.  The  laws  consLst  not  in  being 
read,  but  in  being  understood.  8  C7o.  167  a. 
The  mere  verbal  form  in  which  a  law  is 
expressed  is  unimportant,  if  it  be  under- 
stood. Lord  Coke  {uh.  sup.)  quotes  this 
rule  in  support  of  his  remark  that  the 
opinion  of  a  certain  judge  (Hussy,  C.  J.) 
was  good  law,  if  it  were  well  understood. 

NON-JOINDER.  In  practice.  Omis- 
sion to  join  or  include  one  or  more  persons 
as  parties  to  an  action,  whether  as  plaintiffs 
or  defendants.     1  Chitt.  PI.  13,  66,  86. 

Noa  ja«9    Msd    •eislaa    facit     stipiteai. 

Not  right,  but  seisin  makes  a  stock.  Fleta, 
lib.  6,  c.  2,  §  2.  It  is  not  a  mere  right  to 
enter  on  lands,  but  actual  seisin  which 
makes  a  person  the  root  or  stock  from 
which  all  future  inheritance  by  right  of 
blood  must  be  derived.  2  Bl.  Com.  209, 
312.  This  ancient  maxim  of  the  common 
law  has  recently  been  abrogated  in  England, 
so  far  as  respects  the  descent  of  land 
taking  place  on  deaths  since  Jan.  1,  1834, 
by  Stat.  3  &  4  Will.  IV.  c.  106.  Broom's 
Max.  226—228.  1  Steph.  Com.  365 — 368, 
It  is  also  considered  as  abrogated  in  most 
of  the  United  States.  4  Kent's  Com.  888, 
389. 

N«B  licet  qaod  dlsp«adl«  licet.       That 

which  may  be  [done  only]  at  a  loss  is  not 
allowed  [to  be  done].  (Jo,  Litt.  127  b. 
The  law  does  not  permit  or  require  the 
doing  of  an  act  which  will  result  only  in 
loss.      The    law  forbids    such  recoveries 
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irhode  ends  ftre  vain,  chai^geable  and  unpro- 
fitable.    Co,  Litt  tib.  sup. 

NON  LIQUET.  Lat,  It  is  not  clear. 
In  the  Roman  law  and  practice,  where  a 
judex  was  at  a  loss  how  to  decide  a  cause, 
he  made  oath  that  he  was  not  clear  (^e  non 
liquere,)  and  was  thereupon  discharged. 
A,  Oell.  Noct.  Alt.  lib.  14,  c.  2.  So,  in 
criminal  trials,  such  of  the  judices  as  were 
imdecided,  deposited  in  the  urn  a  ballot  or 
tablet  marked  with  the  letters  N.  L.  {non 
liquet)    Adam's  Rom,  Ant.  286. 


NONNA. 
law.      A  nun. 
monk.     Id. 


L.  Lat    In  old  ecclesiastical 
Spelman.      Nonnus  ;   a 


N*a  •bserrata  fvnBm^  iHibrtnr    Adanl- 

laci*  acta*.  Where  form  is  not  observed, 
an  annulling  of  the  act  is  inferred,  or  fol- 
lows. 12  Co.  7.  Where  the  kw  prescribes 
a  form  for  an  act  or  proceeding,  the  non- 
observance  of  such  form  renders  the  pro- 
ceeding itself  a  nullity.  This  is  a  rule  of 
evidence  in  English  and  French  law.  Best 
on  Evid.  IntrcS.  68,  §  59.  Bonnier,  Tr. 
des  Preuves,  s.  334. 

NON  OBSTANTE.  Lat.  Notwith- 
standing, (or,  m  two  words,  not  withstand- 
mg.)  Words  anciently  used  in  public  and 
pnvate  instruments,  intended  to  preclude, 
in  advance,  any  interpretation  contrary  to 
certain  declared  objects  or  purposes. 

A  clause  frequent  in  old  English  statutes 
and  letters  patent,  (so  termed  from  its 
initial  words,)  importing  a  license  from  the 
crown  to  do  a  thing,  which  otherwise  a 
person  would  be  restrained  by  act  of  par- 
liament from  doing.  CrahVs  Hist.  670. 
Plowd.  601.  Said  to  have  been  taken 
from  the  papal  law.     Cowell. 

A  power  in  the  crown  to  dispense  with 
the  laws  in  any  particular  case.  This  was 
abolished  by  the  Bill  of  Rights  at  the 
revolution.     1  Bl.  Com.  342. 

NON  OBSTANTE  VEREDICTO.  L. 
Lat.  Notwithstanding  the  verdict.  A 
judgment  non  obstante  veredicto,  is  a  judg- 
ment entered,  by  order  of  the  court,  for 
the  plaintiff  in  an  action  at  law,  notmth- 
standiiig  a  verdict  m  favor  of  the  defendant. 
It  is  always  upon  the  merits,  and  never 
granted  but  in  a  very  clear  case,  as  where 
It  is  apparent  to  the  court  from  the  defen- 
dant's own  plea  that  he  can  have  no  merits.* 
2  Tidd's  Pr.  922.  Thus,  where  the  plea 
confesses  and  attempts  to  avmd  the  declara- 
tion, by  some  matter  which  amounts  to  no 
sufficient  avoidance  of  it  in  point  of  law. 


and  the  plaintiff,  instead  of  demurring,  has 
taken  issue  upon  the  truth  of  the  plea  in 
fact,  and  that  issue  has  been  found  in  favor 
of  the  defendant,  yet  the  plaintiff  may 
move  that,  without  regard  to  the  verdict, 
the  judgment  be  given  in  his  favor.  For 
the  plea  having  confessed  the  matter  of 
fact  in  the  declaration,  and  having  opposed 
it  by  an  allegation  which,  though  true  in 
fact,  is  bad  in  law,  it  appears  upon  the 
whole  that  the  plaintiff  is  entitled  to  main- 
tain his  action.     3  Steph.  Com,  629,  630. 

NON  OMITTAS.  L.  Lat.  (You  omit 
not.)  In  En^hsh  practice.  A  clause  in- 
serted in  a  wnt  of  capias  and  other  process, 
in  cases  where  a  defendant  resides  within  a 
liberty,  empowering  the  sheriff  to  enter  it 
1  Tidd's  Pr.  164,  217.  At  present  eveiy 
writ  under  the  stat.  2  Will.  IV.  c.  39,  is 
framed  as  a  non  omittas.  3  Chitt.  Gen. 
Pr.  190. 

Formerly,  when  the  defendant  resided 
within  a  liberty  the  bailiff  of  which  had 
the  execution  and  return  of  writs,  the 
practice  was,  on  a  writ  bem^  issued  to  the 
sheriff,  for  the  latter  to  make  his  mandate 
to  the  bailiff  directing  him  to  execute  the 
writ.  On  the  sheriff's  returning  in  such 
case,  that  he  had  made  his  man&te  to  the 
bailiff,  {mandavi  ballivo,)  but  that  the 
latter  haid  not  served  the  writ,  a  writ  issued 
to  the  sheriff  commanding  bun  that  he 
omit  not  by  reason  of  the  said  liberty,  {non 
omittas  propter  lihertatem,)  but  tiiat  he 
enter  himself  and  execute  the  writ.  Reg. 
Grig.  82,  161  b.  R^g.  Jud.  6  b,  66  b. 
Hence  the  name  of  the  clause  in  the  mo- 
dem process. 

N«B    mmam    qnod    licet    hoaestam    eat. 

Not  every  thing  that  is  lawftd  is  proper  or 
becoming.     Dig.  60.  17.  144. 

N«B  •■iainm  qan  a  majoribas  BasCrit 
caastitata  saat  ratia  rcddi  pataftt.     There 

cannot  be  given  a  reason  for  all  the  things 
which  have  been  established  by  our  ances- 
tors.    Branch's  Princ.     4  Co.  18. 

NON-PLEVIN,  L.  Fr.  &  Eng.  In 
old  English  practice.  A  neglect  or  default 
in  a  defendant  to  replevin  land  in  due  time, 
that  had  been  taken  into  the  kind's  hand, 
by  reason  of  default.  Hengham  describes 
it  as  a  default  after  a  default,  ffeng. 
Magna,  c.  8. 

Naa  patest  aiMacl  ezcaptia  cjas  [dcia]  rcl 
em^mn  patitar  dlMalatia.  A  plea  of  the  same 

matter,  the  dissolution  of  which  is  sought 
[by  the  action]  cannot  be  brought  forward. 
Bacon's  Max.  6,  reg.  2.  Wtngate's  Max. 
647,  max.  169.  Where  an  action  is  brought 
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to  defeat  undo  cur  aonul  any  matter  or 
proceeding,  the  defendant  cannot  plead  such 
matter  or  proceeding  m  bar  of  the  action. 

Nmm  pnMtmt  iiBp«dlaMatv«i  qn«d  de  Jmw 
■oa  •ortltar  •C'cctaM.       A    thing    or    act 

wluch  has  not  its  effect  by  law,  [or  no 
effect  in  law,]  offers  no  impediment,  [or 
amomits  to  no  bar.]  Jenk.  Cent.  162,  case 
8.     Wingate'i  Max.  727,  max.  195. 

NON  PROS.  L.  Lat.  In  practice. 
An  abbreviation  of  NON  PROSEQUITUR, 
(he  does  not  prosecute.)  The  name  of  an 
entry  and  judgment  on  the  part  of  a  defen- 
dant in  an  action  at  law,  where  the  plain- 
tiff fails  to  declare  in  due  time ;  by  which 
the  action  is  terminated  with  costs ;  the 
plaintiff  in  such  case  being  said  to  be  non- 
pros'd.  3  BL  Com.  296.  1  Tiddi  Pr. 
458,  A  similar  judgment  may  be  entered 
for  not  replying  to  the  defendant's  plea. 
Id.  676.  This  term  is  sometimes  errone- 
ously confounded  with  nonsuit,  (q.  v.) 

tfmt  ^u^d  dlciana  est,  aMl  qa#4  factwK 
est  laspicimr.  Not  what  is  said,  but  what 
is  done  is  regarded.  Co.  Litt.  36  a.  A 
maxim  applied  by  Lord  Coke  to  the  deli- 
very of  deeds,  and  in  modem  law  to  the 
execution  of  deeds  and  wills.  Tindal,  C.  J., 
6  Bing.  310.     1  Metccdfa  R.  353. 

Vrnm  rmf<Bvt  mm  qvto  nw— i  savai  pr»j 
Wt  irerbisy  km  rrnhrnm  ipaia  «t  faeito.      It 

matters  not  whether  one  gives  his  assent 
by  words,  or  by  things  themselves  and  by 
acts.  10  Co.  52  b,  Lampet'8  case.  An 
acceptance  implies  an  assent.    Id.  ibid. 

Nmi  r«r«rt  quid  ex  nqnipolleatibas  flat. 

It  matters  not  what  is  done  with  [what  dis- 
position is  made  of]  equipollent  [or  equiva- 
lent] expressions.  5  Co.  122  a,  Jbong's  case. 
Equivalent  words  may  be  treated  as  re- 
dundancies.* It  matters  not  what  words 
are  omitted  in  an  instrument,  if  there  be 
tantamount  words  present.     5  Co.  ub.  sup. 

If  oa  refert  qald  aotaai  ait  Jadici*  •!  aotaai 
a«a  sit  ia  formajadlcll.       It  matters   not 

what  is  known  to  a  judge,  if  it  be  not  known 
in  judicial  form.  3  Bulstr.  115.  A  lead- 
ing maxim  of  modem  law  and  practice. 
Best  on  Evid.  Introd.  31,  §  38. 

Ifaa  r«f«rc  Terbis  aa  factis  At  reracatio* 

It  matters  not  whether  a  revocation  be  made 
by  words  or  by  acts.  Branches  Pr.  Cro. 
Car.  49.  But  the  case  here  quoted  is 
against  the  rule. 

NON  RESIDENCE.  Want  of  resi- 
denee;  cessation  of  residence;  failure  or 
neglect  of  residence.    See  Residence. 


NON  RESIDENT.  One  who  doe»  not 
reside,  or  ia  not  a  resident ;  one  who  re« 
sides  out  of  a  particular  place  or  juiiadiction. 
See  Resident. 

NON  SANE  MEMORY.  Unsound 
memory:  unsound  mind.  A  term  essen- 
tially law  French.    See  Memory. 

NON  SEQUrrUR.  Lat.  Does  not 
foUow.     See  ^on  suit.. 

IVoa  •olaaa  qald  licet,  aed  qaid  eat  eaav^ 
aleas  est  caaslderaadaaa  |  qaia  aikil  qa«d 
««t  lacaaT«8leB«  «st  licUaat*  Not  only 
what  is  lawful,  but  what  is  proper  or  cour 
venient  is  to  be  considered ;  because  nothing 
that  is  inconvenient  is  lawful.  Co.  Litt. 
66  a. 

NONSUIT,  Jionsuyt,  Nonsute.  L.  Fr. 
In  old  English  law.  A  not  following ;  a 
neglect  to  follow.  Pur  nonsute  de  hu  et 
de  crie  leve  ;  for  not  following  of  the  hue 
and  cry  raised.     Britt.  c.  21. 

An  omission  to  follow  up  or  prosecute 
an  action.  Par  la  nonsuyt  del  pleyntyfe. 
Id.  c.  23.  Jugement  de  la  nonsuyt ;  juck^- 
ment  of  nonsuit  or  for  the  nonsuit.  M. 
c.  27. 

NONSUIT.  L.Fr.  andEng.  In  prac- 
tice. A  failure  to  follow  up  a  cause;  a 
relinquishment  of  a  cause  on  the  part  of  a 
plaintijQf  at  the  trial,  either  voluntanly  or  by 
the  order  of  the  court ;  an  order  or  award 
of  the  court  granted  at  the  trial,  compelling 
the  plaintiff  to  abandon  the  farther  prose- 
cution of  the  action. 

A  voluntary  nonsuit  is  where  the  plain- 
tiff, at  the  trial,  discovers  some  error  or  de- 
fect in  the  proceedings  which  cannot  be 
remedied,  or  finds  that  his  evidence  is  not 
sufficient  to  maintain  hb  case.  In  such 
case,  he  may  submit  to  a  nonsuit,  which  is 
done  by  absenting  himself,  or  failing  to 
answer  when  called  to  hear  the  veraiet» 
upon  which  he  is  nonsuited.  3  Bl.  Com. 
376.  3  Chitt.  Gen.  Pr.  910.  See  CaUing 
the  plaintiff.  A  compulsory  nonsuit  is  one 
which  is  ordered  by  the  court  on  the  motion 
of  the  defendant,  or  without  any  motion ; 
and  the  most  usual  grounds  of  it  are  either 
the  insufficiency  of  the  cause  of  action  itself, 
or  the  insufficiency  of  the  evidence  to  sup- 
port the  case.  It  may  be  granted  also 
upon  groimds  not  affecting  the  merits,  such 
as  a  mistake  in  the  parties,  or  form  of  the 
action,  or  variance  between  the  declaration 
and  the  evidence.  1  Burr.  Pr.  234,  424, 
Compulsory  nonsuits  are  not  allowed  in 
Enghsh  practice.     2  TiMs  Pr.  860. 
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The  effect  of  a  nonsuit  is  to  defeat  the 
action,  and  give  costs  to  the  defendant,  but 
the  plsuntiff  may  always  commence  a  new 
action  for  the  same  cause.  3  Bl.  Com,  377. 

NON  SUM  INFORMATUS.  L.  Lat. 
(I  am  not  informed.)  In  practice.  A  species 
of  judgment  by  default,  so  called  from  being 
founded  on  an  averment  by  the  defendant's 
attorney  that  he  has  no  instruction  to  say 
any  thing  in  answer  to  the  plaintiff,  or  in 
defence  of  his  client.  2  Bl  Com,  397.  2 
Tidd's  Pr,  980.  It  is  said  to  be  used  only 
in  cases  where  judgment  is  entered  in  pur- 
suance of  a  previous  agreement  between 
the  parties.     Holthouse. 

NON  TENUIT.  L.  Lat.  (He  did  not 
hold.)  The  name  of  a  plea  in  bar,  in  re- 
plevin, to  an  avowry  for  arrears  of  rent, 
that  the  plaintiff  did  not  hold  in  manner 
and  form  as  the  avowry  alleges.  Boscoe^s 
Beal  Act,  638. 

NON  TENURE.  In  pleading.  A 
plea  b^  a  tenant  in  a  real  action,  where  he 
IS  not  m  fact  the  tenant  of  the  freehold,  de- 
nybff  that  he  was  tenant  of  the  freehold  of 
the  land  or  rent  demanded,  <&c.  Boscoe^s 
Beal  Act,  190.  It  is  usually  called  a  plea 
in  abatement,  but  is  not  strictly  so.  Id,  ibid, 

NON  TERM.  [L.  Lat.  nan  terminus,] 
In  old  practice.  The  time  of  vacation  be- 
tween term  and  term.     Cowell, 

NON  USER.  Neglect  to  use.  Neglect 
to  use  a  franchise ;  neglect  to  exercise  an 
office.  2Bl,Com.lb^,  N^lect  or  omis- 
sion to  use  an  easement  or  other  right.  3 
Kent's  Com,  448.  A  right  acquired  by 
use  may  be  lost  by  non-user.     Id,  ibid, 

N*B  ralet  inip«4iiB«ataHi  q««dl  d«  J  are 

■•■  •ortitar  eflectuHi.  An  impediment  or 
bar  which  does  not  derive  its  effect  from 
law,  is  of  no  force.  4  Co.  SI  a,  French's 
ease.  In  Branch's  Principia  and  Wharton's 
Lexicon,  the  words  quod  de  jure  non  sorti- 
iur  effectum  are  erroneously  rendered, 
"  which  does  not  destroy  the  force  of  law." 


Ifaa    ridcBtnr     qal    erraat    canaeaiire. 

They  who  mistake,  are  not  supposed  to  con- 
sent. Dig,  50. 17. 116.  2.  Pothier  OW.num. 
17.  A  contract  entered  into,  under  a  mis- 
take of  facts  or  circumstances  going  to  the 
essence  of  it,  is  not  considered  as  made  by 
consent,  and  is  therefore  no  contract.* 
2  Kent's  Com,  477.  "  This  is  a  clear  prin- 
ciple of  universal  justice. " /(i.t^M?.  Another 
form  is,  NaBcoaaeatltqalerrat,  (q.  v.) 


If  OB  Tidetar  coaaeasaai  MCiaaiaM,  H  «ais 
ex  pnBBcripto  aiiaaaiis  aliqaid  ImaiataTit. 

Where  a  person  [under  duress]  has  made 
any  change  from  the  terms  of  the  party 
threatening  him,  he  is  not  [for  all  that] 
considered  as  having  retained  his  consent 
[to  such  terms.]  Bacon's  Max,  89,  reg.  22. 
See  Consensus f  for  a  full  illustration  of  this 
maxim. 

NOOK  OF  LAND,  [L.  Lat.  noka,  or 
nocata  terrce,]  In  old  records.  A  measure 
or  description  of  land,  of  uncertain  quantity. 
Blount  observes  that  he  had  seen  an  old 
deed  of  Sir  Walter  de  Pedwardyn,  wherein 
twelve  acres  and  a  half  were  granted  for  a 
noke  of  land,  but  he  thought  the  quantity 
was  not  certain. 

NOSAUNCE,  Noysaunce,  L.  Fr.  [from 
noier,  or  nuire,  to  hurt.]  A  nuisance  ;  an 
act  done  by  one  to  the  injury  of  another's 
freehold  ;  an  act  by  which  a  person  is  pre- 
vented from  enjoying  his  tenement  as  con- 
veniently or  freely  as  he  ought  to  do.  The 
most  familiar  examples  of  nuisance  in  Brit- 
ton,  are  the  stopping  or  diverting  a  water- 
course, the  stopping  a  way  by  a  wall,  hedge 
or  dyke,  Ac.     Britt.  c,  61. 

If oMiiar  a  ■•cii*.  It  is  known  from  its 
associates.  1  Ventr,  225.  The  meaning 
of  a  word  is,  or  may  be  known  from  the 
accompanying  words.  3  Term  B,  87. 
Broom's  Max,  294.  This  maxim  appears 
to  have  been  first  applied  to  the  language 
of  the  law  by  Lord  Hale,  (1  Ventr,  225,) 
and,  it  is  observed,  was  no  pedantic  or  in- 
considerate expression  when  falling  from 
him,  but  was  intended  to  convey,  in  short 
terms,  the  grounds  upon  which  he  formed 
his  judgments.  See  3  Term  i?.  87.  \  B, 
4k  C,  644.     13  Ea»t  631,  arg. 

NOSME.  L.  Fr.  Name  ;  a  name. 
Nosmes  nomables ;  names  that  should  be 
named ;  necessary  names.  Britt.  c.  48. 
Eelham  translates  this  expression  "sur- 
names," but  the  word  sumosme,  (surname) 
is  used  by  Britton  immediately  after. 

NOTA.  Lat.  In  the  civil  law.  A 
mark  or  brand  put  upon  a  person  by  the 
law.     1  Mackeld,  Civ,  Law,  134, 186. 


L.  Lat.     In  old  English  con- 
A  note  or  memorandum  of  a 


NOTA. 
veyancing. 

charter  or  deed,  drawn  up  preparatory  to 
the  execution  of  the  charter  itself.  Si  au- 
tern  dicant  testes  quod  prasentes  fuerint  con- 
fectioni  notse  in  quam  utraqueparsconsentU, 
donator  et  donatorius,  hoc  sufficit  ad  proba-i 
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Honem  licet  prcMenles  non  easent  uhi  charta 
Mcripta  fait  et  assignata,  [signata  ?]  But 
if  the  witnesses  say  that  they  were  present 
at  the  making  of  the  notty  to  which  each 
party  agreed,  donor  and  donee,  this  is  suf- 
ficient for  proof,  though  they  were  not 
present  when  the  charter  was  written  and 
■      Bract,  fol.  398. 


NOT^.  Lat.  In  civil  and  old  Euro- 
pean law.  Short  hand  characters  or  marks 
of  contraction,  in  which  the  emperors'  secre- 
taries took  down  what  they  dictated.  Spel- 
man,  Calv,  Lex, 

NOTARIUS.  Lat.  [from  nota,  a  charac- 
ter or  mark.]  In  Roman  law.  An  officer 
who  attended  on  a  magistrate  and  took 
down  in  short  hand  {notie  excipiebat)  what 
was  said  or  done.    Aaam*s  Mom,  Ant,  188. 

In  old  English  law.  A  scribe  or  scrive- 
ner who  made  short  draughts  of  writings 
and  other  instruments  ;  a  notary.   Cowell, 

NOTARY,  (or  NOTARY  PUBLIC.) 
A  public  officer  by  or  before  whom  various 
acts,  chiefly  in  mercantile  matters,  are  re- 
quired to  be  done ;  such  as  the  protest  of 
negotiable  paper,  marine  protests  in  cases 
of  loss,  and  the  acknowledgment  of  certain 
instruments ;  and  who  attests  or  certifies 
the  same  in  writing,  under  his  official  seal. 
See  U.  8,  Digest  <k  Supplement,  Notary 
Public. 

The  word  notary  itself  is  evidently  formed 
from  the  notarius  (q.  v.)  of  the  Roman 
law ;  but  the  functions  of  the  office  have 
been  chiefly  derived  from  those  of  the  Ro- 
man tabellio,  (q.  v.)  For  a  valuable  sketch 
of  the  history  of  the  office,  see  Anthonys 
Law  Student,  33 — 46. 

NOTE,  (or  PROMISSORY  NOTE, 
sometimes  called  a  NOTE  OF  HAND.) 
In  mercantile  law.  A  written  promise  by 
one  person  to  another,  for  the  payment  of 
money  absolutely,  and  at  all  events.  3 
Rente  Cam,  74.  Bayley  on  Bills,  1  Story 
on  Hotee,  §  1.     See  Promissory  note, 

NOTE  OF  A  FINE.  In  old  convey- 
ancing. One  of  the  parts  of  a  fine  of  lands, 
being  an  abstract  of  the  writ  of  covenant, 
and  the  concord ;  naming  the  parties,  the 
parcels  of  land  and  the  agreement.  2  BL 
Com,  361, 

"NOTE  or. MEMORANDUM,"  in  the 
statute  of  frauds,  imports  an  informal  wri- 
ting done  on  the  spot,  in  the  moment  and 
harry  and  tumult  of  commercial  businesB. 


Kent,  C,  14  Joh$u,  R,  494,  492.  Hence, 
if  written  with  a  lead  pencil,  it  has  been 
held  sufficient.     Id,  ibid. 

NOT  GUILTY.  [L.  Lat.  non  culpabUis; 
L.  Fr.  nient  culpable.^  In  pleading.  The 
general  issue  in  the  action  of  trespass,  by 
which  the  defendant  "  says  that  he  is  not 
guilty  of  the  said  supposed  trespasses  above 
laid  to  his  charge,  or  any  part  thereof,  in 
manner  and  form  as  the  said  plaintiff  hath 
above  thereof  complained  against  him,"  <&c. 
2  Burr,  Pr,  Appendix,  340. 

The  general  issue  or  plea  pleaded  by  a 
prisoner,  to  an  indictment  on  which  he  has 
been  arraigned.     4  Bl,  Com,  338. 

The  form  of  the  verdict  in  criminal  cases, 
where  the  jury  acquit  the  prisoner.  4  Bl, 
Com,  361. 

NOTHUS.  Grwco-Lat.  [Gr.  v66og.^ 
In  civil  and  old  English  law.  A  bastard 
or  illegitimate  child.  Properly,  the  off- 
spring of  an  adulterous  connexion ;  (notho 
moechvs  dedit  ortum.)     Co,  Litt.  244  a. 

NOTICE,  [from  Lat.  notitia,  q.  v.]  A 
making  known  of  something.  Information 
of  an  act  done ;  as  of  a  suit  commenced, 
bail  put  in,  a  rule  entered,  a  partnership 
formed,  a  note  protested,  <&c.  Informa- 
tion of  an  act  to  be  done  or  required  to  be 
done ;  as  of  a  motion  to  be  made,  a  trial  to 
be  had,  a  plea  or  answer  to  be  put  in,  costs 
to  be  taxed,  &c.  In  practice,  all  notices 
are  required  to  be  in  writing,  dated,  ad- 
dressed to  the  party  for  whom  they  are 
intended,  and  signed  by  the  party,  or  his 
attorney,  by  whom  they  are  given.  See 
U,  S.  Digest,  Notice. 

NOTICE  OF  MOTION.  In  practice. 
A  notice  in  writing  entitled  in  a  cause, 
dated  and  signed  by  the  attorney  of  the 
party  in  whose  behalf  it  is  given,  and 
addressed  to  the  opposite  party  or  his 
attorney ;  stating  that  on  a  certain  day 
designated,  a  motion  will  be  made  to  the 
court  for  the  purpose  or  object  stated. 

NOTICE  TO  PLEAD.  In  nractice.  A 
notice  in  writing  reqmring  the  defendant  in 
an  action,  to  plead  within  a  certain  time 
specified.  Chitt,  Arch,  Pr,  152.  3  Chitt, 
Gen.  Pr.  498. 

NOTICE  TO  PRODUCE.  In  practice. 
A  notice  in  writing,  given  in  an  action  at 
law,  requiring  the  opposite  party  to  pro- 
duce a  certain  described  paper  or  document 
at  the  trial  Chitt,  Arch.  Pr.  230.  3  Chitt, 
Gen.  Pr.  884. 
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NOTICE  OF  PROTEST.  A  notice 
given  by  a  notary  to  the  drawer  or  mdorser 
of  a  bill,  or  the  indorser  of  a  note,  that  the 
bill  or  note  has  been  protested  for  non- 
acceptance  or  non-payment.  But  the 
giving  of  this  notice  has  been  held  to  be 
no  part  of  the  official  duty  of  a  notary, 
unless  rendered  so  by  statute.  2  HUrs 
(N.  Y.)  B.  227. 

NOTICE  TO  QUIT.  A  notice  in  wri- 
ting,  given  by  a  landlord  to  his  tenant  from 
year  to  year,  requiring  the  latter  to  quit 
and  deliver  up  the  possession  of  the  pre- 
mises on  a  day  specified.  1  Chitt  Gen. 
Pr.  483,  and  note. 

A  notice  given  by  a  tenant  from  year  to 
year  to  his  landlord,  of  his  intention  to  quit 
the  premises  on  a  day  named.     Id.  ibid. 

A  notice  ^ven  by  a  landlord  to  a  tenant 
at  will  or  by  sufferance,  requiring  him  to 
remove  from  the  premises.  1  N.  Y.  Rev. 
St.  p46j  737,  §  7. 

NOTICE  OF  TRIAL.  In  practice.  A 
notice  in  writing  given  by  the  plaintiff  in 
an  action  at  law,  or  his  attorney,  to  the 
defendant  or  his  attorney,  entitled  in  the 
cause,  and  properly  dated,  addressed  and 
subscribed ;  stating  that  the  cause  will  be 
brought  to  trial  at  the  next  term  or  sittings 
of  the  court. 

NOTIO.  Lat.  [from  noscere,  to  know.] 
In  the  civil  law.  The  power  of  hearing 
and  trying  a  matter  of  fact ;  the  power  or 
authority  of  a  judex  ;  the  power  of  hearing 
causes  and  of  pronouncing  sentence,  with- 
out any  degree  of  jurisdiction.  Hallifax 
Anal.  b.  3,  ch.  8,  num.  3,  6.     Calv.  Lex. 

In  a  more  general  sense,  notio  included 
both  cognitiOf  (cognizance,)  and  jurisdiction 
(jurisdiction.)    Calv.  Lex. 

NOTITIA.  Lat.  [from  notu9,  known, 
or  noseere,  to  know.]  In  the  civil  law. 
Knowledge;  information;  intelligence. 

In  old  practice.  Notice.  Inde  notitiam 
hahuit ;  had  notice  thereof.  1  Ld.  Raym. 
70,  71.  Notitia  non  debet  claudicare ; 
notice  ought  not  to  be  lame  or  imperfect. 
6  Co.  29  b.  Green's  case. 

Nora  e*B«tli«ti«  ftimrls  fmwmwam  impo- 
■«re  d«b«t9  nmwk  prateritis.     A  new  Statute 

or  enactment  ought  to  prescribe  form  to 
future  acts,  not  to  those  that  are  past.  2 
Inst.  292.  A  legislative  enactment  ought 
to  be  prospective  in  its  operation,  and  not 
retro-active.  Broom's  Max.  14.  See 
OauUa  aova,  4fee. 


NOVA  STATUTA.  L.  Lat.  New 
Statutes.  A  name  ^ven  to  the  English 
statutes  from  the  begmning  of  the  reign  of 
Edward  IIL     3  Reeoes'  Hist.  143. 

NOV^  NARRATIONES.  L.  Lat 
New  counts  or  tales ;  in  old  English,  new 
talys.  3  Bl.  Com.  297.  A  collection  of 
forms,  published  in  the  reign  of  Edward 
III.  containing  the  pleadings  in  the  actions 
then  in  practice.  It  consists  principally  of 
declarations,  as  the  title  indicates,  but  occa- 
sionally ofpleas  and  subsequent  pleadings. 
3  Reeves'  LTist.  161, 152.   Crabb's  Hist.  330. 

NOVALE.  Lat.  Land  newly  ploughed, 
or  that  had  not  been  tilled  before  within 
the  memory  of  man.     Cowell.     Spelman. 

NOVATIO.  Lat.  [from  novvs,  new.] 
In  the  civil  law.  Literally,  a  making  new. 
A  change  of  a  former  debt  or  obhgation 
into  another  of  the  same  or  a  different  kind, 
either  by  a  change  of  the  persons,  called 
delegatio,  (q.  v.,)  or  by  a  change  in  the 
obligation,  the  persons  continuing  the  same. 
Inst.  3.  30.  3.  Hallifax  Anal.  b.  2,  ch. 
20,  num.  8.  Heinecc.  JElem.  Jur.  Civ. 
lib.  3,  tit.  30,  §  1011,  et  seq.  This  term, 
translated  or  converted  into  novation,  is 
extensively  used  in  modem  civil  law,  and  in 
the  jurisprudence  of  Holland,  Spam,  France, 
Scotland  and  the  state  of  Louisiana.  Burge 
on  Suretyship,  166. 

NOVATION,  [from  Lat.  novatio,  q.  v.] 
In  modem  civil  and  general  law.  A 
change  of  one  debt  or  obligation  into  an- 
other; a  substitution  of  a  new  debt  or 
obligation  for  an  old  one.  Story  on  Bills, 
§  441.  Burffe  an  Suretyship,  166.  19 
Johns.  R.  129,  133.  The  substitution  of  a 
new  bill  of  exchange  in  lieu  of,  and  taking 
up  the  old  bill,  is  a  familiar  example  of 
novation.     Story  on  Bills,  §  441. 

NOVEL.  L.  Fr.  New;  recent.  De 
novel;  anew.  Kelham.  Novel  assign- 
ment; a  new  assignment,  (q.  v.)  Novel 
disseisin;  recent  disseisin.  See  Assise  of 
novel  disseisin. 

NOVELLA,  (or  NOVELLJE  CON- 
STITUTIONES.)  New  Constitutions; 
generally  translated  in  English,  Novelt. 
The  Latin  name  of  those  constitutions 
which  were  issued  by  Justinian  after  the 
publication  of  his  Code ;  most  of  them  being 
orimnally  written  in  Greek,  imd  published 
under  the  name  of  JVca^ol  ^wx&is^g.  Aft&r 
his  death,  a  collection  of  168  Novels  waa 
made,  154  of  which  had  been  issued  by 
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Jitttiiiian,  and  the  rest  by  his  successors. 
These  were  afterwards  incladed  in  the 
Corpus  Juris  CivUis,  (q.  v.)  and  now  con- 
stitute one  of  its  four  principal  divisions. 
1  MacMd,  Civ.  Law,  69,  §  71.  1  Kent's 
Com.  541. 

NOVELS.  The  title  given  in  English 
to  the  New  Constitutions  {Novella  Con- 
stituHones)  of  Justinian  and  his  successors, 
now  forming  a  part  of  the  Corpus  Juris 
CivUis.  1  Kent's  Com.  541.  1  Bl.  Com.  81. 
See  Novella. 

NOVERCA.  Lat.  A  stepmother.  Inst. 
1.  10.  7. 

NOVERINT  UNIVERSI  PER  PR^- 
SENTES.  L.  Lat.  Know  all  men  by  the 
presents.  Words  with  which  deeds  of 
release  were  formerly  commenced.  Litt. 
sect.  445. 

NOVI  OPERIS  NUNCIATIO.  Lat. 
In  the  civil  law.  A  protest  against,  or 
prohibition  of  a  new  work.  Where  a  per- 
son began  to  build  up  or  to  pull  down 
somethmg,  (which  was  technically  called 
novum  opus,  a  new  work,)  another  person 
who  feared  that  his  right  would  be  im- 
paired thereby  might  extrajudicially  hinder 
the  completion  of  the  work,  by  protesting 
before  the  workmen  on  the  spot,  or  before 
some  one  present  representing  the  owner, 
against  the  prosecution  of  the  work,  and 
forbidding  the  same.  Dig.  3.  9.  1.  Id. 
48.  24.     Cod.  8.  11. 

NOVIGILD.  [from  Lat.  novem,  nine, 
and  Sax.  gild  or  geld,  a  payment.]  In 
Saxon  law.  A  pecuniary  satisfaction  for 
an  injury,  amountmg  to  nine  times  the  value 
of  the  thii^  for  which  it  was  paid.  Spel- 
man,  voc.  §eldum. 

NOVISSIMA  RECOPILACION.  Span. 
(Latest  compilation.)  The  title  of  a  collec- 
tion of  Spanish  law  compiled  by  order  of 
Don  Carlos  IV.  m  1805.  1  White's 
Recop.  355.     2  Id.  99. 

NOVITER  AD  NOTITIAM  PER- 
VENTA.  L.  Lat.  Newly  come  to  the 
knowledge.  A  phrase  in  the  practice  of 
the  ecclesiastical  courts.  3  Hagg.  R. 
365. 

NOVITAS.     Lat.     Novelty;  newness. 

If«Titas  nmwk  tam  atilliale  prodest  qaaiB 

aoTitate  pertnrbai.  A  novelty  does  not 
benefit  so  much  by  its  utility,  as  it  disturbs 
by  its  novelty.    Jenk.  Cent,  167,  case  23. 


If  •mm  Jviiiciaai  hob  4at  Ja«  n«T«ai»  acd 
deelarat  aatlqanm.        A    new    judgment 

does  not  give  or  make  new  law,  but  de- 
clares the  old.  10  Co.  42  a,  Mary  For- 
tington's  case. 

NOVUM  OPUS.  Lat.  In  the  civil 
law.  A  new  work.  See  Novi  operis  nun- 
datio. 

"  NOW,"  in  a  will,  is  to  be  referred  to 
the  date  of  the  will,  and  not  to  the  death 
of  the  testator.  1  Jarman  on  Wills,  211, 
278,  (290,  Perkins'  ed.  1849.) 

NOXA.  Lat.  [from  nocere,  to  hurt.] 
In  the  civil  law.  A  slave  who  had  com- 
mitted an  offence,  or  done  any  damage  or 
injury.  Noxa  est  ipsum  corpus  quod  nocuit, 
id  est  serous ;  Noxa  is  the  body  or  person 
itself  that  has  done  the  harm,  that  is,  the 
slave.     Inst.  4.  8. 1. 

The  obligation  to  make  good  an  injury 
committed  by  a  slave,  and  which  followed 
the  person  of  the  slave,  (Noxa  wqaiiaT 
capat.)  Heinecc,  EUm.  Jur.  Civ.  lib.  4, 
tit.  8,  §  1231. 

An  offence.  Calv.  Lex.  Held  to  be 
a  more  general  word  than  delictum.     Id. 

The  punishment  of  an  offence.     Id. 

NOXALIS  ACTIO.  Lat.  In  the  civil 
law.  An  action  which  lay  against  the 
master  of  a  slave,  for  some  offence  (as 
theft  or  robbery,)  committed,  or  damage 
or  injury  done  by  the  slave,  who  was  called 
noxa,  (q.  v.)  InsU  4.  8.  pr,  5.  Usually 
translated  noxal  action.  Cooper's  Transl. 
ibid. 

NOXIA.  Lat.  In  the  civil  law.  An 
offence  committed,  or  damage  done  by  a 
slave.     Inst.  4.  8.  1. 

NOXIOUS.  [Lat.  nocivus,  q.  v.]  Hurt- 
ful ;  offensive ;  offensive  to  the  smell.  1 
Burr.  337.  The  word  noxious  includes 
the  complex  idea  both  of  insalubrity  and 
offensiveness.     Denison,  J.,  Id.  ibid. 

NUDE  PACT.  A  common  translation 
of  the  Lat.  nudum  pactum,  (q.  v.)  2  BL 
Com.  445.  2  Kent's  Com,  464.  A  con- 
tract without  a  consideration.     Id.  ibid. 

NUDUM.  Lat.  Naked ;  bare ;  simple ; 
pure ;  having  nothing  about  it ;  imclothed 
with  any  circumstance.  See  Nudumpactum. 

NUDUM  PACTUM.  Lat.  In  the  civil 
law.  A  naked,  bare  or  mere  pact,  or  pro- 
mise ;  one  that  stands  within  the  bare  timits 
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of  conyention  and  pleasure,  (quod  in  nndis 
plctciti  et  coHventwnis  finihua  subsistiL) 
ITeinecc,  Mem.  Jur,  Civ.  lib.  3,  tit.  14,  § 
777.  One  that  has  nothing  about  it,  either 
special  name  or  cause,  (consideration,)  or 
contract  wherewith  to  cover  it.  Calv.  Lex. 
citing  Bariolus  and  others.  A  poxtum  or 
pact,  it  will  be  observed,  was  not  a  contract 
in  the  technical  sense  of  the  words.  Heinec. 
El.  J.  C.  lib.  3,  tit.  14,  §  774,  775,  776. 
See  Pactum. 

Bracton  uses  the  phrase  nudum  pactum, 
though  he  gives  to  pactum  the  broader 
sense  of  contract,  making  in  fact  little  dis- 
tinction between  them.  He  distinguishes 
pacts  or  agreements  into  such  as  were 
naked,  (nuaa,)  and  such  as  were  clothed, 
{vestita  ;)  and  enumerates  in  a  Latin  couplet 
the  six  kinds  of  vestments  (vestimenta,)  or 
clothing  which  were  essential  to  give  them 
legal  efficacy.     Bract,  fol.  16  b,  99. 

In  modem  law,  nudum  pactum  is  con- 
stantly used  to  denote  a  contract  without 
consideration.  2  BL  Com.  445.  2  Kent's 
Com.  464.  This  is  founded  on  the  broad 
terms  of  the  civil  law, — nudum  pactum  [or 
rather  nuda  pacti6\  est  ubi  nulla  subest  causa 
prceter  [propter]  convert  tionem,  without 
reference  to  the  stricter  and  technical  mean- 
ing of  the  words.  Di^f.  2.  14.  7.  4.  Plowd. 
309  a.  Broom's  Max.  336.  See  1  Spence's 
Chancery,  186,  note  (f ). 

Ex  iind«  pact*  ■•■!  •ritnr  [nsacitar]  actio. 
Out  of  a  naked  pact  or  promise,  no  action 
arises.  Cod.2.  3.  10.  Id.  5.  14.  1.  Bract. 
fol.  99.  A  nudum  pactum,  in  the  civil 
law,  afforded  no  ground  for  an  action,  but 
it  might  be  the  subject  of  an  exception  or 
plea ;  {nuda  pactlo  obligationem  non  parit, 
sed  parit  exceptionem.)  Dig.  2.  14.  7.  4. 
Heinecc.  El.  J.  C.  lib  3,  tit.  14,  §  777. 

NUE.  L.  Fr.  Nude;  naked;  bare. 
Ascun  Iconiracte]  est  nue,  et  sauns  garne- 
ment,  et  ascun  vestue  ;  one  kmd  of  contract 
is  naked  and  without  clothing,  and  another 
kind  is  clothed.     Britt.  c.  28. 

NUISANCE,  J^usance.  [from  L.  Fr. 
noysaunce,  nosaunce,  (q.  v.) ;  L.  Lat.  nocu- 
mentum.]  Annoyance;  any  thing  that 
worketh  hurt,  inconvenience  or  damage. 
3  Bl.  Com.  215.  Any  thing  that  annoys, 
incommodes  or  offends;  any  thing  that 
renders  the  enjoyment  of  life  and  property 
uncomfortable.  See  9  Co.  58  a,  William 
Aldred's  case.  Lord  Mansfield,  1  Burr. 
337.  Cowen,  J.,  5  HilVs  (N.  Y.)  R.  121, 
123.  See  U.  S.  Digest,  db  Supplement, 
Nuisance.  See  Common  nuisance.  Private 
Nuisance. 


NUISANCE,  Assise  of.  In  old  practice. 
A  judicial  writ  directed  to  the  sheriff  of 
the  county  in  which  a  nuisance  existed,  in 
which  it  was  stated  that  the  party  injured 
complained  of  some  particular  fact  done 
ad  nocum^ntum  liberi  tenementi  sui,  (to  the 
nuisance  of  his  freehold,)  and  commanding 
the  sheriff  to  summon  an  assise,  (that  is,  a 
jury)  to  view  the  premises,  and  have  them 
at  the  next  commission  of  assises,  that  jus- 
tice might  be  done,  <fec.     3  Bl.  Com.  221. 

A  writ  of  nuisance  modelled  after  this  as- 
sise, has  been  in  occasional  use  in  American 
practice,  but  it  has  been  deemed  obsolete 
by  the  courts,  and  not  encouraged.  17 
Wendeirs  JR.  441.  1  Demo's  R.  436. 
The  modem  remedy  for  a  nuisance,  both 
in  England  and  the  United  States,  is  an 
action  on  the  case. 

NUL.  L.  Fr.  [from  Lat.  nullus.]  No ; 
none.     See  infra. 

NUL  DISSEISIN.  L.  Fr.  (No  dis- 
seisin.) In  old  practice.  The  general  issue 
in  a  real  action.  3  Bl.  Com  305.  Lord 
Coke  unites  it  with  nul  tort,  as  the  general 
issue  in  assise.  Co.  Litt.  283  a.  Roscoe's 
Real  Act.  227. 

NUL  AGARD,  (no  award;)  NUL  FAIT 
AGARD,  (no  award  made.)  L.  Fr.  In 
practice.  The  name  of  a  plea  denying  that 
an  award  has  been  made.  Billing  on 
Awards,  279,  281. 

Nal  preadra  adraataffc  de  ■•■   t«rt  dr» 

■tesae.  No  one  shall  take  advantage  of 
his  own  wrong.  2  Inst.  713.  Branch's  Pr. 
A  wrongful  or  fraudulent  act  shall  not  be 
allowed  to  conduce  to  the  advantage  of  the 
party  who  committed  it.  Broom's  Max. 
3-22. 

NUL  TIEL  RECORD.  L.  Fr.  (No 
such  record.)  In  practice.  The  general 
plea  in  an  action  of  debt  upon  matter  of 
record,  (as  upon  a  judgment)  denying  its 
existence.     2  Tidd's  Pr.  742. 

The  name  of  the  replication  to  a  plea  of 
matter  of  record.     Id.  ibid. 

The  issue  arising  upon  a  plea  or  replica- 
tion of  nul  tiel  record.    Id.  ibid. 

NUL  TORT.  L.  Fr.  (No  wrong.)  In 
old  practice.  A  species  of  general  issue  m 
a  real  action  or  assise.  3  Bl.  Com.  305. 
See  Nul  disseisin. 

NUL  WAST  FAIT.  L.  Fr.  (No 
waste  done.)    In  old  practice.    The  gene- 
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nd  iflBue  in  an  action  of  waste.  J^oicoe's 
Real  Act.  242.     Co.  Lift  283  a. 

NULLA  BONA.  L.Lat.  (No  goods.) 
In  practice.  The  technical  name  of  the  re- 
turn made  by  a  sheriff  to  a  \mt  of  fieri 
faeias,  where  the  party  named  in  the  writ 
has  no  property  which  can  be  levied  on. 
2  Tidd'e  Fr.  1018. 1  Arch.  Pr.  279.  Derived 
from  the  emphatic  words  of  the  old  return. 

Br  alia  carta  qn«  recardam  aaa  hab«l  po- 
test laipaaere  tfaem,  acqae  aliqaeai  naa- 
4arecareerl.  No  court  which  has  not  a 
record,  can  impose  a  fine,  or  commit  any 
one  to  prison.     8  Co.  61  a,  Beechera  case. 

Ifalla  iaipanlMlia,  aat  lahaaaata  sant 
pnMBiBcada)  Tcra  aateai,  •§  haaesta  et 
FMcibiiia.  No  things  that  are  impossible, 
or  dbhonorable  are  to  be  presumed ;  but 
things  that  are  true  and  honorable  and  pos- 
sible.    Co.  Litt.  78  b. 

Ifalla  pactiaa«  «Mcl  potest  at  dolas  pnsa- 

tetar.  By  no  a^eement  can  it  be  effected 
that  a  fraud  shall  be  practised.  Fraud  will 
not  be  upheld,  though  it  may  seem  to  be 
authorized  by  express  agreement.  5  M. 
d:  S.  466.  Broom^s  Max.  309. 

NULLITY.     Want  of  legal  efficacy. 

Nothing ;  no  proceeding ;  an  act  or  pro- 
ceeding in  a  cause  which  vie  opposite  party 
may  treat  as  though  it  had  not  taken  place. 

NULLIUS  FILIUS.  Lat.  A  son  of 
nobody  ;  a  bastard.     See  Filius  nullius. 

NalUas  hoaiials  aactoritas  apad  aos  ra- 
lore  deb«t»  at  nteliora  bob  seqaeremar  si 

qais  attaierit.  The  authority  of  no  man 
ought  to  prevail  with  us,  so  far  as  to  pre- 
vent our  following  better  [opinions]  if  any 
one  should  present  them.     Co.  Litt  383  b. 


NULLIUS  IN  BONIS, 
the  property  of  no  person. 
horns. 


Lat.    Among 
See  In  nullius 


Nulli  vendemus,  nulli  nepahimus,  aut 
differemus  justitiam  vel  rectum.  To  no  one 
will  we  sell,  to  no  one  will  we  deny  or  delay 
right  or  justice.     Ma^na  Charta,  c.  29. 

Nallaai  crlatea  aiiuas  est  laebedleatia. 

No  crime  is  greater  than  disobedience. 
Jenk.  Cent,  11,  case  48.  Applied  to  the 
refusal  of  an  officer  to  return  a  writ.     Id. 

NallaBi  ozeasplnBt   est   ideas   omaibas. 

No  example  is  the  same  for  all  purposes. 
Co.  Litt.  212  a.  No  one  precedent  is 
adapted  to  all  cases.  A  maxim  in  con- 
yeyandng. 

90 


NBllBBi  lalqnaBt  eat  praeaBteadawi  fta 
jare.  Nothing  unjust  is  to  be  presumed 
in  law.  4  Co.  72  a.  Cruel,  oppressive  or 
tortious  conduct  will  not  be  presumed. 
Best  on  £vid.  386,  §  298. 

Nallaasainsile  est  ideas.       No  like    thing 

is  the  same.  2  Bl.  Com.  162.  Similarity 
is  not  identity.*  To  hold  an  estate  as  a 
freehold  is  not  to  have  a  freehold.  2  Bl. 
Com.  vb.  sup.  A  check  nearly  resembles 
a  bill  of  exchange,  but  it  is  not  the  same 
thing.  Story,  J.,  2  Story's  H.  612.  Part- 
nership resembles  both  joint-tenancy  and 
tenancy  in  common,  yet  it  differs  from  both 
in  important  particulars.  Story  on  Partn. 
§  90. 

Nallaai  siasile  qaataor  pedlbas  earrit. 
No  simile  runs  upon  four  feet,  (or  all  fours, 
as  it  is  otherwise  expressed.)  No  simile 
holds  in  every  thing.  Co.  Litt.  3  a.  Eu- 
nomus,  Dial.  2,  p.  155.  Story,  J.,  2  Story's 
B.  143. 

Nallaas  teaipas  occarrit  regi.       No    time 

bars  (or  runs  against)  the  king.  Otherwise 
expressed,  Nallaas  teaspas  aec  loeas  oeear- 
rit  rest.  2  Inst.  273.  Jenk.  Cent.  83,  case 
62.  Lapse  of  time  does  not  bar  the  right 
of  the  crown.  Broom's  Max.  27.  The 
law  determines  that  in  the  king  can  be  no 
negligence  or  laches,  and  therefore  no  delay 
wi5  bar  his  right.  1  Bl.  Com.  247.  See 
2  Id.  259,  277.  This  maxim  seems  to  have 
been  derived  from  the  Nallam  lempM  ear- 
rit coatra  reseat,  of  Bracton.  Bract,  fol. 
103,  66.  See  Currere.  It  has  been 
largely  qualified  by  statute  in  modem  times, 
and  indeed  has  always  been  subject  to  ex- 
ceptions. Broom's  Max.  28.  Currit  tern- 
pus  contra  regem  sicut  contra  quamlibet 
privatum  personam  ;  time  (in  certain  cases) 
runs  against  the  lung,  as  against  any  private 
person.  Bract,  fol.  14,  56.  This  maxim 
has  been  applied  in  some  of  the  United 
States,  to  rights  of  action  on  the  part  of  the 
government.  See  2  Hilliard's  keal  Prop. 
173. 

NULLUS.  Lat.  No ;  no  person.  See 
infra^ 

Null ;  void ;  of  no  force, 

Nallas  cemasedaas  capere  potest  de  ii^o- 

ria  saa  propria.  No  man  [shall]  can  take 
advantage  of  his  own  wrong.  Co,  Litt. 
148  b. 

Nallas  Ideaeas  testis  la  re  saa  iateillsltar. 

No  person  is  imderstood  to  be  a  competent 
witness  in  his  own  cause.  Dig.  22.  5.  10. 
Story,  J.,  1  Sumner's  B.  328,  344. 

Nvllus  liber  homo  capiatur,  vel  imprison 
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netur,  aut  diMeUietur  de  libera  tenemento 
stio,  vel  Hbertatibus  vel  liberis  eoTisuetudini- 
bus  mis,  aut  utlagetur,  aut  exuUtur,  aut 
aliquo  modo  destruatur,  nisi  per  legale  ju- 
dicium parium  suorum,  vel  per  legem  terroe. 
No  freeman  shall  be  taken  or  imprisoned, 
or  disseised  of  his  freehold,  or  his  liberties 
or  free  customs,  or  be  outlawed,  or  exiled, 
or  in  any  manner  destroyed,  unless  by  the 
lawful  jud^ent  of  his  peers,  or  by  the  law 
of  the  land.     Magna  Charta,  c.  29. 

Ifnllns  recedat  «  c«ii«  cancellaria  Bine 
reaedl*.  No  person  should  depart  from 
the  court  of  chancery  without  a  remedy. 
4  JTen.  VII.  4.   Branch's  Princ. 

NULLUY,  iVTttZy.  L.  Fr.  None,  no 
one.  Bn  ntdy  biens ;  in  no  one's  goods, 
(m  nullius  bonis,)     Kelham. 

NUMERATA  PECUNLA.  Lat.  In 
the  civil  law.  Money  told  or  counted; 
money  paid  by  tale.  Inst,  3.  24.  2,  Bract. 
fol.  36. 

NUMMATA  TERRuE.  L.  Lat.  In 
old  records.  A  quantity  of  land,  thought 
to  contain  an  acre.     CowelL 

NUMMULARIUS.  Lat.  In  the  Ro- 
man law.  A  money  lender,  or  money 
changer ;  a  banker.  Adam's  Bom,  Ant,  546. 

NUMMUS.  Lat.  Money.  Commonljr 
derived  from  Qr.  rofios,  law,  as  being  origi- 
nally established  by  law.  Co,  Litt,  207  b. 
But  Calvin  prefers  to  derive  it  from  nume- 
rus,  number.     Calv.  Lex, 

NUNC  PRO  TUNC.  L.  Lat,  In  prac- 
tice.  Now  for  then.  A  term  apphed  to 
such  acts  (as  the  entry  of  a  judgment)  as 
are  allowed  to  be  done  after  the  tmie  when 
they  should  have  been  done,  and  with  the 
same  effect  as  if  they  had  b^n  done  at  the 
proper  time;  the  aoing  of  the  act  now, 
(nunc,)  that  is,  at  the  time  when  it  is 
actually  done,  bemg  allowed  to  pass  as  a 
substitute  and  equivalent /or  (pro)  doing  it 
then,  {tunc)  or  before.  1  Stra.  639.  2 
Tidd's  Pr,  932.  See  1  Williams  on  Exec, 
762,  7C3. 

NUNCIATIO,  Nuntiatio,  Lat.  In 
the  civil  law.  A  solemn  declaration,  usually 
in  prohibition  of  a  thing  ;  a  protest.  See 
Novi  operis  nunciatio. 

NUNCUPARE.  Lat  In  the  civil  law. 
To  name ;  to  pronounce  orally,  or  in  words 
without  writing.    Nuncupate  hcsredem  ;  to 


name  one's  heir  viva  voce,  before  witaeaaes. 
Calv,  Lex. 

NUNCUPATIVE  WILL.  A  will  or 
testament  orally  made  or  declared  before 
witnesses,  and  afterwards  reduced  to  wri- 
tine;;  a  will  not  made  in  writing;  an  im> 
written  will.*  2  Bl,  Com.  600.  A  term 
derived  from  the  civil  law.  See  Nuneupare. 

Nuncupative  wills  have  been  recently 
abolished  in  England  by  statute  I  Yict. 
c.  26,  §  9,  with  an  exception  in  the  case  of 
soldiers  in  actual  military  service,  and 
mariners  and  seaman  at  sea.  Id,  §  II. 
See  1  Williams  on  Exec,  96.  This  is  in 
accordance  with  the  present  law  in  New 
York.  2  N.  Y.  Rev.  Stat,  [60,]  4,  §  22.  As 
to  the  law  in  other  states,  see  I  Jarman  on 
Wills,  (Perkins'  ed.  1849,)  130, 131,  notes. 

NUNDIN^.  Lat,  In  civil  and  old 
English  law.  A  fair.  In  nundinis  et  mer- 
catis  ;  in  fairs  and  markets.    Bract,  fol.  66. 

NUNQUAM  INDEBITATUS.  L.  Lat. 
Never  indebted.  The  name  of  the  plea 
now  substituted  in  England  for  nil  debet, 
as  the  general  issue  in  debt  on  simple  con- 
tract. 3  St^h,  Com.  511,  1  Arch.  Nisi 
Prius,  202. 

Urnnqaam  cresdl  «z  p«stf«ct«  prvleriti 
delicti  ••timatio.  The  character  of  a  past 
offence  is  never  aggravated  by  a  subsequent 
act  or  matter.  Dig.  50.  17.  139.  1.  A 
maxim  adopted  by  Lord  Bacon,  with  merely 
a  change  in  the  order  of  the  words.  Bacon's 
Max.  38,  reg.  8.     See  ^stimatio. 

Naaqnam  deenrritar  ad  extra*rdiaariam 
■ed  abi  deficit  •rdiHarlam.      We  are  never 

to  resort  to  what  is  extraordinary,   but 
[until]  what  is  ordinary  fails.     4  Inst.  84. 

NUNTIUS,  Nuncius.  Lat.  In  old 
English  practice.  A  messenger.  One  who 
was  sent  to  make  an  excuse  for  a  party 
summoned,  or  one  who  explained  as  for  a 
friend  {quasi  pro  amico,)  the  reason  of  a 
party's  absence.  Bract,  fol.  345.  This 
was  not  the  same  as  an  essoiner,  {essoniator.) 
Id,  ibid,     1  Beeves'  Hist,  413. 

An  officer  of  a  court;  a  summoner, 
apparitor  or  beadle.     Cowell. 

NUPER.  Lat.  Late;  lately.  Nuper 
vice  comes  ;  late  sheriff.  Nuper  de  facto, 
et  non  de  jure,  reges  Anglia  ;  lately  kings 
of  England  in  fact  and  not  of  right.  1  Bl. 
Com.  204. 

NUPER  OBIIT.  L.  Lat.  (Lately  died.) 
In  old  English  practice.    An  ancestnd  writ 
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brought  to  establish  an  equal  division  of 
land,  where,  on  the  death  of  an  ancestor 
who  had  several  heirs,  one  of  them  entered 
and  held  the  others  out  of  possession.  3 
Bl  Cam,  186.  F.  JV.  B,  197.  Boscoe's 
Real  Act  127, 128.  The  name  was  derived 
from  that  clause  of  the  writ  which  referred 
to  the  ancestor  qui  nuper  obiit,  ut  didtur, 
(who  lately  died,  as  is  said.)  Beff.  Orig. 
226. 

NUPTLdE.  Lat,  [from  nubere,  to  cover 
or  veil.]  In  the  civil  law.  Marriage ; 
nuptials.  Justinian  uses  nuptias  and  matri- 
monium  as  synonymous.  Inst  1.  9.  1. 
Properly,  the  nuptial  ceremony.    Calv,  Lex. 

NUPTI^  SECUNDJi.  Lat.  In  the 
canon  law.  A  second  marriage ;  any  mar- 
riage after  the  first.  The  canon  law  put 
a  mark  of  disapprobation  upon  nuptioe 
seeunda,  for  so  they  termed  every  marriage 
after  the  first:  no  benediction  could  be 
pronounced,  nor  could  any  priest  be  present 
at  the  celebration  of  them.  Corvin,  Jut 
Canon,  108,  109,  110.  Launc,  Inst  Jur. 
Can.  lib.  2,  tit.  16.     4  Beeves'  Hist  63. 

NURUS.  Lat.  In  the  civil  law.  A 
son's  wife,  (Jilii  uxor,)  a  daughter-in-law. 
Calv.  Lex, 

NUTAUNTRE.  L.Fr.  By  night.  Ou 
nutauntre  ou  de  jour  ;  by  night  or  by  day. 
Britt  c.  47. 

NUYT,  Nute,  L.'Fr.  Night.  Briit  c.  80. 


o. 

O.  C.  An  abbreviation,  in  the  civil  law, 
for  ope  coHsilio,  (q.  v.) 

OATH.  [0.  Eng.  othe ;  Sax.  atk  ;  Lat. 
juramentum,  jusfurandum,  sacramentum  ; 
L.  Fr.  serement]  A  declaration  or  promise, 
corroborated  or  confirmed  by  an  appeal  to 
God.  A  declaration  or  promise  by  a  per- 
son, before  an  authorized  officer,  that  what 
he  has  said  or  is  about  to  say  is  true,  or 
that  he  will  faithfully  do  a  certain  act, 
or  perform  a  certam  duty ;  corroborated  by 
an  appeal  to  the  Deity  to  witness  the  sin- 
cerity of  the  declaration. 

A  declaration  or  promise  corroborated 
by  an  appeal  to  God,  and  accompanied  by 
some  outward  manual  act  or  form, — ^usually 
that  of  touching  and  kissing  the  gospels. 

An  oath  may  refer  to  something  already 
doney  or  to  something  to  be  done.    Thus, 


the  oath  of  a  witness,  testifying  orally,  is 
that  the  evidence  which  he  is  about  to  give 
shall  be  the  truth:  the  oath  of  a  party 
making  an  affidavit  is  that  what  he  has 
said  is  true ;  the  oath  of  a  juror  is  that  he 
will  try  the  issue  between  the  parties  and 
ffive  a  true  verdict  according  to  the  evi- 
dence :  the  oath  of  office  is  that  the  party 
swearing  will  faithfully  discharge  its  duties. 

An  oath,  considered  with  reference  to  its 
words,  obviously  consists  of  two  parts :  a 
declaration  of  what  the  party  unll  do,  or  a 
declaration  in  reference  to  what  he  has 
done,  and  an  appeal  to  the  Deity  by  way 
of  attestation  or  confirmation  of  it :  the 
latter  being  expressed  by  the  concluding 
cla\ise,  "  So  help  you  God,"  or  "  So  help 
me  God."  In  this  appeal,  the  essence  and 
force  of  the  oath  consists.  Hence  an  oath 
is  said  by  Paley  to  be  "  the  calling  upon 
God  to  witness,  that  is,  to  take  notice  of 
what  we  say,  and  invoking  his  vengeance, 
or  renoimcing  his  favor  if  what  we  say  be 
false,  or  what  we  promise  be  not  per- 
formed." Foley's  Mor,  Phil  b.  8,  c.  16. 
So,  in  Rex.  v.  White,  an  oath  is  defined  to 
be  "a  religious  asseveration  by  which  a 
person  renounces  the  mercy  and  imprecates 
the  vengeance  of  Heaven,  if  he  do  not  speak 
the  truth."  1  Leach  Cr,  L.  430.  And 
this  was  the  idea  of  an  oath  from  the 
earliest  period,  it  being  defined  by  Britton 
to  be  "  a  judicial  affirmation  in  any  matter 
whereof  a  man  is  charged  on  peril  of  his 
soul  to  say  the  truth,"  {en  peril  de  sa  alme 
a  dire  verite!)  Britt,  c.  97.  The  impreca- 
tion of  vengeance,  however,  is  rather  im- 
plied than  expressed,  the  true  import  of  the 
words  "  So  help  me  God  "  being,  that  the 
party  puts  his  future  and  eternal  welfare  on 
the  condition  of  what  he  says  being  the 
truth.  "  So,"  that  is,  in  such  event,  "  may 
God  help  or  aid  me,"  that  is,  be  merciful 
to  me  hereafter.  And  this  idea  is  more 
fully  brought  out  in  some  of  the  older 
forms :  **  So  God  me  help  at  the  holy  dome,'' 
"  So  help  me  God  at  his  holy  dome,"  that 
is  the  doom  or  judgment.     See  Dome, 

The  act  or  ceremony  hj  which  the  taking 
of  an  oath  is  accompamed  and  expressecC 
is  now  usually  (as  it  has  been  from  the 
earliest  times)  that  of  laying  the  hand  upon 
and  kissing  the  gospels  ;  but  in  place  of 
this,  parties  are  often  allowed  to  swear  by 
lifting  up  the  right  hand,  and  m  some 
cases,  without  any  manual  act  whatever. 
2  N,  Y,  Bev.  St  [407,  §  103,1  329,  §  83. 
See  Kissing  the  gospels,  uplifted  hand.  The 
importance  of  some  act  of  this  kind  seems 
to  be  greater  now  than  formerly,  since,  in 
modem  practice,  the  party  sweannff  (except 
in  certain  eases^)  Bays  nothing  ;  we  whole 
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words  of  the  oath  being  pronounced  by  the 
officer  by  whom  it  is  administered,  and  all 
that  the  party  himself  does  being  merely  in 
the  way  of  assent.  The  entire  form  is  far 
less  impressive  than  that  of  the  ancient 
practice,  which  placed  the  words  of  the 
oath  in  the  party's  own  mouth,  it  being 
repeated  in  the  first  person  thoughout,  and 
sometimes  with  peculiar  solemnity.  Thus 
the  juror's  oath  was  expressed  as  follows : 
"  Hear  this,  ye  justices,  that  I  will  speak 
the  truth  of  this  assise,  &c.  and  that  for 
nothing  will  I  omit  to  speak  the  truth.  So 
help  me  God  and  these  holy  gospels." 
Bract,  fol.  186.     Britt.  c.  52. 

OB.  Lat.  For ;  on  account  of,  {prop- 
ier.)     Brissonius. 

About.     Festus. 

To,  (in  the  sense  of  ad.)  Used  in  this 
sense  in  the  Twelve  Tables.  Calv.  Lex. 
Prateus. 

OB  CAUSAM  ALIQUAM  A  RE 
MARITIMA  ORTAM.  Lat.  For  some 
cause  arising  out  of  a  maritime  matter.  1 
Peters'  Adm.  Dec.  92.  Said  to  be  Selden's 
translation  of  the  French  definition  of 
admiralty  jurisdiction,  "pour  le  fait  de  la 
mer.*'     Id.  ibid. 

OB  CONTINENTIAM  DELICTI.  Lat. 
On  account  of  the  contaminating  character 
of  the  offence.  The  Atalanta,  6  Bob,  Adm. 
B.  440.     1  Kent's  Com.  162. 

OBJERATUS.  Lat.  In  the  Roman 
law.  A  debtor  who  was  obliged  to  serve 
his  creditor  till  his  debt  was  dischai^ed. 
Adam's  Bom.  Ant.  49. 

OBEDIENTIA.  Lat.  [from  obediens, 
from  obedire,  to  obey.]  Obedience ;  sub- 
mission.      OkedicBlla    est    l«si«   cmmitla. 

Obedience  is  the  essence  of  law.  11  Co. 
100  a,  Bagg's  ease. 

OBEDIENTIA.  L.Lat.  In  old  records. 
A  kind  of  rent.     Cowell. 

In  the  canon  law.  An  office,  or  the 
administration  of  an  office.    Id. 

OBIT,  [from  Lat.  obitus,  death.]  In 
old  English  law.  A  funeral  solemnity,  or 
office  for  the  dead.     Cowell. 

The  anniversary  of  a  person's  death ;  the 
anniversary  office.    Id.     Cro.  Jac.  51. 

OBITER.  Lat.  [from  obire,  to  pass.] 
By  the  way ;  in  passing.  "  This  point  was 
not  the  principal  question  in  the  case  of 
Glere  and  Brodce,  but  the  law  conceining  I 


I  it  is  delivered  obiter  only,  and  in  the  course 
I  of  argument,  by  Justice  Manwoode."     2 
Bl.  Com.  288. 

OBITER  DICTUM.  L.  Lat.  An 
opinion  of  a  judge  deUvered  or  expressed 
by  the  way,  and  not  upon  the  point  in  ques- 
tion before  him.  Spencer,  C.  J.,  18  Johns. 
B.  419.     See  Dictum. 

OBL  ATI.  L.  Lat.  In  old  European 
law.  Voluntary  slaves  of  churches  or 
monasteries.  1  Bobertson's  Charles  V. 
Appendix,  Note  xx. 

OBLATI  ACTIO.  Lat.  In  the  civil 
law.  An  action  given  to  a  party  against 
another  who  had  offered  to  him  a  stolen 
thing,  which  was  found  in  his  possession. 
Inst.  3.  1.  4. 

OBLATIO.  Lat.  In  the  civil  law.  An 
offering  or  tender  of  money  by  a  debtor  to 
his  creditor  in  payment  of  the  debt,  ffei- 
necc.  Elem.  Jur.  Civ.  lib.  3,  tit.  30,  §  1007. 

OBLIGACION.  L.  Fr.  Obligation. 
Obligacion  est  un  lien  de  droit ;  obligation 
is  a  bond  of  law.  Britt.  c.  28.  See  Obli- 
gation. 

OBLIGATIO.  Lat.  In  the  civil  and 
old  English  law.  Obligation.  Defined  bv 
Justinian  to  be  '<  a  bond  of  law  by  which 
we  are  necessarily  bound  to  pay  something 
according  to  the  laws  of  our  country; 
{pbligatio  est  juris  vinculum  quo  necessitate 
astringimur  alicvjus  rei  solvendce  secundum 
nostrcB  civitatis  jura.)  Inst.  3.  14.  pr. 
Bracton  has  adopted  this  definition  with  a 
modification  which  is  an  obvious  improve- 
ment. Obligatio  est  juris  vinculum,  quo 
necessitate  astringimur  ad  aliquod  dandum 
vel  faciendum.  Obligation  is  a  bond  of  law 
by  which  we  are  necessarily  bound  to  g^ve 
or  to  do  something.     Bract,  fol.  99. 

In  old  practice.  A  bond,  or  writing 
obligatory,  {scriptum  obligatorium.)  2  BL 
Com.  340. 

OBLIGATION.  [L.  Fr.  obligacion, 
from  Lat.  obligatio,  from  obiigare,  to  bind.] 
Binding  force  or  efficacy ;  binding  force  in 
law ;  a  binding  or  state  of  being  bound  in 
law ;  the  effect  of  an  act  in  bin£ng  a  per- 
son in  law.  Expressively  called  by  Jus- 
tinian, Bracton  and  Britton,  a  bond  of  law, 
or  legal  chain  or  tie,  {vinculum  juris  ;  lien 
de  droit ;)  a  chain  or  bond  put  upon  a  per- 
son by  the  law,  compelling  him  to  do  some 
act.  See  Obligatio,  Obligacion.  A  dutv 
imposed  by  law,  for  the  fulfilment  of  which 
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one  party  is  bound  to  another.*  The  obli- 
gation of  a  contract  is  the  duty  to  perform 
it.  Story's  Canfl.  Laws,  §  266.  The  legal 
obUgation  of  a  contract  is  the  right  to  per- 
formance which  the  law  confers  on  one 
party,  and  the  corresponding  duty  of  per- 
formance to  which  it  binds  the  other.  Id. 
ibid. 

An  instrument  in  writing  by  which  a 
party  is  bound  in  law  ;  a  bond,  commonly 
called  a  writing  obligatory.  Co.  Litt,  172  a. 
2  £1.  Com.  340.  Lord  Coke  observes 
{ub.  sup.)  that  obligation  is  a  word  of  large 
extent,  but  is  commonly  taken  in  the  com- 
mon law  for  a  bond  containing  a  penalty, 
with  condition  for  payment  of  money,  or  to 
do  or  suffer  some  act  or  thing,  &c, 

OBLIGEE.  The  party  to  whom  another 
is  bound ;  the  party  to  whom  a  bond  is 
given.     2  £L  Com.  340. 

OBLIGOR.  A  party  who  bmds  him- 
self, as  by  a  bond ;  the  party  by  whom  a 
bond  is  given.     2  BL  Com.  340. 

OBOLATA  TERR^.  L.Lat.  In  old 
English  law.  A  measure  of  land,  the 
quantity  of  which  was  uncertain.  Beg.  Orig. 
1  b.     Cowell.     Spelman. 

OBREPTIO.  Lat.  [from  obrepere,  to 
creep  upon.]  The  obtaining  a  thing  by 
fraud  or  surprise.  Calv,  Lex.  Called  in 
Scotch  law,  obreption. 

OBROGARK  Lat.  [from  o6,  priv.  andro- 
gare,  to  pass  a  law.]  In  the  civil  law.  To 
pass  a  law  contrary  to  a  former  law,  or  to 
some  clause  of  it ;  to  change  a  former  law 
in  some  part  of  it.     Calv.  Lex. 

OBSIGNARE.  Lat.  In  the  civil  law. 
To  seal  up,  as  money  that  had  been  ten- 
dered and  refused.  Heinecc.  El.  Jut.  Civ. 
lib.  3,  tit.  30,  §  1007. 

OBSOLETE.  [L&t.  obsoletus,  from  ob- 
solere,  to  grow  out  of  use.]  Grown  out  of 
use ;  disused  ;  antiquated. 

OBSTANTE.  Lat.  [from  <^stare,  to 
stand  in  the  way.]  "Withstanding ;  hinder- 
ing.    See  ^on  obstante. 

OBSTUPARE.  L.  Lat.  In  old  prac- 
tice. To  stop  up.  Obstupavit  et  obstruxit ; 
stopped  and  obstructed.     1  Ld.  Baym,  452. 

OBTEMPERARE.  Lat.  To  obey. 
Hence  the  Scotch  obtemper,  to  obey  or 
comply  with  a  judgment  of  a  court  Brands. 


OM«inyevaadaBi.es  t  coBsnetsdial  r»limuilii> 
lit  laaqnam  Uglm  A  reasonable  custom  is 
to  be  obeyed  as  law.  4  Co,  38  b,  Tyrring- 
ham's  case. 

OBTORTO  COLLO.  Lat.  In  the  Ro- 
man law.  Taking  by  the  neck  or  collar ; 
as  a  plaintiff  was  allowed  to  drag  a  reluc- 
tant defendant  to  court,  {in  jus  rapere.) 
Adam's  Bom.  Ant.  242.  Gilb.  For.  Bom. 
20,  23. 

OBTULITSE.  Lat.  (Offered  himself.) 
In  old  practice.  The  emphatic  words  of 
entry  on  the  record  where  one  party  offered 
himself  in  court  against  the  other,  and  the 
latter  did  not  appear.  1  Beeves'  Hist.  417. 
See  Opiulit. 

OBVENTIO.  Lat.  [from  obvenire,  to 
fall  or  come  to.]  In  the  civil  law.  A  kind 
of  rent,  or  income.  More  commonly  used 
in  the  plural,  {obventiones,)  to  denote  the 
profits  accruing  from  a  thing,  as  the  earn- 
ings of  a  vessel.     See  JSxerdtor  navis. 

In  old  English  law,  the  rents  or  revenues 
of  spiritual  livings  are  called  obventions. 
Stat.  12  Car.  IL  c.  11. 

OCCASIO.  L.  Lat.  In  old  English 
law.  Molestation ;  hindrance ;  vexation  by 
suit.     Spelman. 

OCCASIONARE.  L.  Lat.  In  old 
practice.  To  trouble  or  molest ;  to  vex  or 
harrass  with  Utigation.     Spelman. 

OCCASIONES.  L.Lat.  In  old  Eng- 
lish law.     Assarts.     Spelman. 

OCCISION.  L.  Fr.  [from  Lat.  occisio, 
from  oceidere,  to  kill.]  A  killing  or  slaying. 
Murdre  est  occision  de  home.     Britt.  c.  6. 

OCCULTATIO.  Lat.  In  old  English 
law.  A  hiding.  Occultatio  thesauri  in- 
venii  fraudulosa  ;  the  fraudulent  conceal- 
ment of  treasure  trove.  Bract,  fol.  119  b.  3 
Inst.  133. 

OCCUPANCY.  Uj^i.  occupatio.y  The 
taking  possession  of  those  things  which  be- 
fore belonged  to  nobody.  2  Bl.  Com.  268. 
1  Steph.  Com.  415.— The  taking  possession 
by  any  one,  of  a  thing  of  which  tnere  is  no 
owner.     Brands. 

The  right  acquired  by  such  taking 
Id.     See  Occupant. 


OCCUPANT,  prom  Lat.  occupans.'\  In 
a  general  sense.  One  who  takes  possession 
of  a  thing,  of  which  there  is  no  own^. 
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4|a«dl  Mite  nvllia*  est,  id  MsCarali  vmMimme 
•ccapanti  conceditar.     That  which  belongs 

to  no  one  is  by  natural  reason  given  to  the 
occupant.     Dig,  41.  1.  3. 

One  who  takes  possession  of  a  thing  which 
has  been  abandoned.  Occnpantls  tf«nt  d«« 
reiicta«  Thmgs  abandoned  become  the  pro- 
perty of  the  [first]  occupant.  1  Peters' 
Adm,  Dec,  53. 

In  a  special  sense.  One  who  takes  pos- 
session of  lands  held  pur  autre  vie,  after  the 
death  of  the  tenant,  and  during  the  life  of 
the  cestuy  que  vie.  See  General  occupant, 
Special  occupant. 

OCCUPARE.  Lat.  In  the  civil  law. 
To  seize  or  take  possession  of;  to  enter 
upon  a  vacant  possession ;  to  take  possession 
before  another.     Calv,  Lex. 

OCCUPATIO.  Lat.  [from  occupare,  to 
occupy."!  In  the  civil  law.  A  taldng 
possession  of  a  thing  which  before  belonged 
to  nobody,  {quod  ante  nullity  eat ;)  as  of 
wild  beasts  and  other  wild  animals,  property 
and  persons  captured  in  war,  gems  and 
other  things  found  upon  the  sea-shore,  <Sj;c. 
Inst.  2.  1.  12,  17,  18. 

OCCUPATION.  In  old  English  law. 
The  putting  a  man  out  of  his  freehold  in 
time  of  war.     Co.  Litt,  249.     CowelL 

Use,  tenure  or  possession.     Id. 

Usurpation  of  a  franchise.     Id. 

A  trade  or  business.     Id. 

OCCUPAVIT.  L.Lat.  In  old  English 
law.  A  writ  that  lay  for  one  who  was 
ejected  out  of  his  land  or  tenement  in  time 
of  war.     Cowell. 

OCCURRERE.  Lat.  To  meet;  to 
run  against ;  to  stop  or  bar.     See  NaUaai 

tempas  •ccvrril  regi. 

OCCYS.  L.  Fr.  [from  Lat.  occisusl] 
Slain,  killed.     Britt.  c.  5. 

OCTAVE.  [L.  Lat.  octahis,  utas.]  In 
old  English  practice.  The  eighth  day  after 
a  feast ;  one  of  the  return  days  of  writs. 
The  octave  of  St.  Hilaiy  was  the  eighth 
day  inclusive  after  the  ^east  of  that  saint. 
3  Bl.  Com.  278, 

OCTOGILD.  [from  Lat.  octo,  eight,  and 
Sax.  ffild,  or  geld,  a  payment.J  In  Saxon 
law.  A  pecuniary  compensation  for  an  in- 
jury, amounting  to  eight  times  the  value  of 
the  thing.     Spelman,  voc.  Geldum. 

OCTO  TALES.    L.Lat.    (Eight  such.) 


In  old  practice.  A  writ  which  was  issued 
to  the  sherifiP  to  sunmion  eight  such  men 
as  were  summoned  upon  the  first  panel,  to 
make  up  a  deficiency  of  jurors.  3  Bl. 
Com.  364. 

OCULATUS  TESTIS.  Lat.  An  eye- 
witness.    4  Inst,  279. 

OECONOMUS.  Lat.  In  the  civil  law. 
A  manager  or  administrator.     Calv.  Lex. 

OECONOMICUS.  L.  Lat.  In  old 
English  law.  The  executor  of  a  last  will 
and  testament.     Cowell. 


OEPS,    Oes.    L. 
oeps ;  to  our  use. 
Westm.  1,  c.  48. 


Fr.     Use.     A  nostre 
Britt.   c.    21.     Stat. 


OF,  though  used  in  the  sense  of  the 
genitive  case,  is  constantly  expressed  in  the 
old  books  by  the  Lat.  de  and  ex,  (qq.  v.) 
See  2  Salk.  622. 

OF  COUNSEL.  A  common  phrase  in 
practice,  applied  to  the  coimsel  employed 
by  a  party  in  a  cause,  or  whose  name  ap- 
pears upon  the  papers.  Derived  probably 
from  the  Lat.  a  cansUiis,  (q.  v.)  The 
modem  phrase  **  of  counsel  for**  a  party 
was  formerly  expressed  "  of  counsel  with. ' 
"The  counsellor  should  give  his  coimsel  to 
him  with  whom  he  is  of  counsel."  5  Co.  20. 

OF  COURSE.  [L.  Lat,  de  cursu.]  In 
the  general  prescribed  order  of  practice; 
without  special  reference  to  the  court.  A 
rule  is  said  to  he  of  course,  when  it  may  be 
entered  by  the  attorney  without  application 
to  the  court. 

OFFA  EXECRATA.  L.  Lat.  In  old 
English  law.  The  morsel  of  execration; 
the  corsned  (q.  v.)     1  Beeves*  Hist.  21. 

OFFENCE,  [from  Lat.  offendere,  to  of- 
fend ;  Lat.  delictum.']  An  act  committed 
against  a  law,  or  omitted  where  the  law 
requires  it,  and  punishable  by  it.  Jacob. 
Now  generally  used  as  synonymous  with 
crime,  (q.  v.)  An  act  for  which  any  crimi- 
nal punishment  may  by  law  be  inflicted. 
2  Ji.  Y.  Rev.  Stat.  [702,  §  32,]  687,  §  33. 

OFFICE.  L.  Fr.  &  Eng.  [Lat.  offici- 
urn."]  A  position  or  station  in  which  a  per- 
son IS  employed  to  perform  certain  duties, 
or  by  virtue  of  which  he  becomes  charged 
with  the  performance  of  certain  duties, 
public  or  private.  Cowell  defines  office  to 
be  "  a  function  by  virtue  whereof  a  man 
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hath  some  employment  in  the  affiurs  of 
another."  Webster  defines  it  to  be  "a 
duty,  charge  or  trust,"  but  these  seem  to 
be  rather  the  results  or  incidents  (though 
principal  and  necessary  ones)  of  office  than 
to  constitute  office  itself.  The  idea  of  an 
office  clearly  embraces  the  ideas  of  tenure, 
duration,  fees  or  emoluments,  rights  and 
powers,  as  well  as  that  of  duty.  The  in- 
trinsic meaning  of  the  word  is  well  expressed 
by  the  old  English  word  "  place,"  and  the 
figurative  terms  "  incumbent,"  "  swearing 
in,"  "  entering  upon"  "  vacating,"  which 
are  constantly  applied  to  offices,  have  the 
same  radical  idea. 

A  pubUc  station  or  employment ;  an  em- 
ployment conferred  by  appointment  of  gov- 
ernment.* An  employment  on  behalf  of 
the  government  in  any  station  or  pubhc 
trust,  not  merely  transient,  occasional  or 
incidental.  Piatt,  J.,  20  Johns,  E,  493. 
A  station  or  employment  conferred  by 
election  of  the  people, 

A  right  to  exercise  a  pubhc  or  private 
employment,  and  to  take  the  fees  and 
emoluments  thereto  belonging.  2  Bl.  Com. 
36.  1  CraWs  Meal  Prop.  431,  §  530.  A 
species  of  incorporeal  hereditament.  In 
the  United  States  no  public  office  can  pro- 
perly be  termed  a  hereditament,  and  pri- 
vate ministerial  offices  of  this  class  are  rare 
or  unknown.     3  Kenfs  Com.  454. 

An  abbreviated  name  for  inquest  of  office, 
(q.v.) 

OFFICE  COPY.  In  practice.  A  copy 
of  a  paper,  obtamed  from  the  officer  with 
whom  the  original  has  been  filed  or  entered. 
See  Copy. 

OFFICE  FOUND.  In  Enghsh  law. 
Inquest  of  office  found  ;  the  finding  of  cer- 
tain facts  by  a  jury  on  an  inquest  or  inqui- 
sition of  office.  8  Bl.  Com.  258,  259.  This 
phrase  has  been  adopted  in  American  law. 
2  Kent's  Com.  61. 

OFFICIAL.  [Lat.  officialis.]  In  the 
civil  law.  The  minister  or  apparitor  of  a 
magistrate  or  judge.     Cowell. 

In  the  canon  law.  A  person  to  whom  a 
bishop  commits  the  charge  of  his  spiritual 
jurisdiction.     Id. 

In  common  and  statute  law.  The  per- 
son whom  the  archdeacon  substitutes  in 
the  execution  of  his  jurisdiction.     Id, 

OFFICINA.  Lat.  A  shop ;  a  work- 
shop. Officina  justitia  ;  the  shop  or  mint 
of  justice.  3  BL  Com.  273.  Id.  48.  A 
name  anciently  given  lo  the  court  of  chan- 
cery, or  rather  to  the  ordinary  legal  branch 


of  that  court,  as  being  the  place  where  the 
king's  writs,  (the  instruments  of  justice,) 
were  framed.  Id.  ibid.  Called  also  offi.cvna 
brevium  ;  the  shop  of  writs.  3  Wooddes. 
Lett.  214. 


OIER,   OtV,   Oyer.     L.  Fr. 
Kelham.     See  Oyer.        * 


To  hear. 


OIL,  OIL.  L.  Fr.  Yea,  yea;  ay,  ay. 
The  assent  of  the  commons  in  28  Edw.  III. 
Kelham, 

OLD  NATURA  BREVIUM.  The  title 
of  a  treatise  written  in  the  reign  of  Edward 
III.  containing  the  writs  which  were  then 
most  in  use,  anneidng  to  each  a  short  com- 
ment concerning  their  nature  and  the 
application  of  them,  with  their  various  pro- 

gerties  and  effects.  3  Reeves'  Hist.  152. 
o  called  to  distinguish  it  from  Sir  Anthony 
Fitzherbert's  treatise  on  the  same  subject. 
Id.  Crohn's  Hist.  329.  It  is  generally 
referred  to  by  the  abbreviation  O.  N.  B., 
and  in  the  older  books  by  the  Lat.  abbre- 
viation Vet.  Na.  Br.,  or  vet.  Na'hr. 

OLD  TENURES.  A  treatise  on  tenures, 
written  in  the  reign  of  Edward  III.,  giving 
an  account  of  the  various  tenures  by  which 
land  was  holden,  the  nature  of  estates  and 
some  other  incidents  to  landed  property. 
It  is  a  very  scanty  tract,  but  has  the  merit 
of  having  led  the  way  to  Littleton's  famous 
work  on  the  same  subject.  3  Reeves'  Hist. 
151.     Crabb'sHist.  328. 

OLERON,  LAWS  OF.  A  collection  of 
maritime  law  promulgated  in  or  about  the 
time  of  Richard  I.  in  the  island  of  Oleron, 
on  the  coast  of  France;  clcumed  by  the 
French  lawyers  to  have  been  a  French 
production  compiled  under  the  direction  of 
Queen  Eleanor,  Duchess  of  Guienne,  and 
by  Selden  and  other  English  writers  to 
have  been  an  English  work,  published  by 
her  son  Richard  I.  in  his  character  of  King 
of  England.  These  laws  are  generally 
ranked  next  after  the  Consolato  del  Mare 
in  point  of  time  and  celebrity,  and  have 
been  considered  as  the  foun&tion  of  the 
maritime  legislation  and  jurisprudence  of 
the  western  nations  of  Europe.  3  Kent's 
Com.  12.  They  have  been  admitted  as 
authority  on  admiralty  questions,  in  the 
courts  of  justice  in  the  United  States.  Id, 
13.  See  1  Duer  on  Ins.  38,  39,  for  remarks 
on  the  true  character  of  this  collection. 

OLOGRAPH.  A  French  mode  of  wri- 
ting holograph,  without  the  aspirate.  CivU 
Code  of  Louis,  art.  1567,  1581. 
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OM,  Omme,  L.  Fr.  Man;  a  man  or 
person.  Corrupted  forms  of  home,  (q.  v.) 
Kelham. 

OMISSIO.  Lat.  [from  amittere,  q.  v.] 
Omission ;  a  leaving  out.     OmUsio  cornai 

«■»  tacite  iBtnnt  nihil  operator.   The 

omission  of  those  things  which  are  tacitly 
implied  is  of  no  consequence.  2  Bulstr. 
131. 

OMITTERE.  Lat.  In  the  civil  law. 
To  pass  over,  or  pass  by ;  to  leave  out ;  to 
omit.     Calv.  Lex, 

To  neglect ;  to  refuse.     Id, 

OMNE.  Lat.  Everything;  every;  all. 
A  word  which  is  stud  to  exclude  all  excep- 
tion.     Qui  oaiae  dicit  ailiil  ezcipit.     He 

who  says  "  every  thing "  excepts  nothing. 
Hence  its  employment  in  law  maxims,  (see 
infra,)  has  been  sometimes  thought  to  give 
them  an  imdue  generality. 

OaiBe  actnai  ab  iMteatioae  a^eiitia  est 
jttdicaadiiai.  Every  act  is  to  be  judged 
by  the  intention  of  the  doer.    Branches  J^r, 

Oaiae  eriatea  ebrifitas  et  iaeeadlt  et  de- 

tesit.  Drunkenness  both  inflames  (or 
aggravates)  and  reveals  every  crime.  Uo. 
Litt,  247  a,  4  £1,  Com.  26. 

Oaia*  aia^lfl  digaaai  trahit  ad  ae  atlaas 
difanaiy  ^naaiTia  ailaaa  digaam  alt  aati- 

qalaa.  Every  worthier  thing  draws  to  it 
the  less  worthy,  though  the  less  worthy  be 
the  more  ancient.     Co.  Litt,  355  b. 

Oaiae  aaayaaaa  ezeaaplaai  habet  aliqaid 
0z  iaiqaoy  «aad  pablica  atllitate  canapea- 

aaiar.  Every  great  example  has  some- 
what of  injustice,  which  is  compensated  by 
its  public  utility.  Branch's  Pr.  citimr 
Hob,  279. 

Oaane    aanjaa    caatiaet     ia     se     aiiaaa. 

Every  greater  contains  in  itself  the  less. 
6  (7o.  115  a.  Wade's  case.  Wingate's  Majx, 
20ff,  max.  59.  The  greater  always  con- 
tains the  less.  Brooms  Max.  75.  Hence 
if  a  man  tender  more  than  he  ought  to  pay, 
it  is  good,  and  the  other  party  ought  to 
accept  so  much  of  the  sum  tendered  as  is 
due  to  him.  Id.  ibid.  But  see  the  qualifi- 
cation, ibid,  A  man  having  a  power  may 
do  less  than  such  power  enables  him  to  do. 
Id.  76.  Story  on  Agency,  §  172.  This 
maxim  is  supposed  to  be  merely  a  different 
version  of  that  of  the  civil  law,  la  ea  qaad 

plaa  eatf   aeaipcr  iaeat   et  atiaaa,    (q.    v.) 

Dig,  50.  17.  110.  1  Wooddes,  Lect,  Introd. 
Lect.  5,  Ixxi.  note.     Other  forms  of  it  are 

Oatae  aa^Jas  trahit  ad  a«  C««ad  eat]  ailaaa. 

Every  greater  thing,  draws  to  it  the  less. 


Co.  Litt.  43  b.     2  Co.  68  b,  Tookers'  ease. 

Oaiae    ai^jaa  aiiaaa  ia   a«    campleetitav. 

Every  greater  embraces  in  itself  the  less. 
Jenk.  Cent,  208,  case  40. 

Oaiae  aacraaieataai  debet  esae  de  certa 

aeieatia.    Every  oath  ought  to  be  of  cer- 
tain knowledge.     4  Inst.  279. 


Icoaaamaiataai  eat.]  Every  will  is  con- 
summated or  made  complete  by  death. 
3  Co.  29  b.  4  Id.  61  b.  Forse  dt  Hem- 
bling's  case.  Shep.  Touch.  401.  A  testa- 
ment is  of  no  force  till  after  the  death  of 
the  testator.     2  Bl.  Com,  500. 

Oaiaea  pradealea  ilia  adaaitiere  aaleat 
«aa  prabeatar  ila  «al  la  arteaaabeae  ver- 
aati  aaat.     All  prudent  men  are  in  the 

habit  of  admitting  those  things  wluch  are 
proved  by  those  who  are  well  versed  or 
skilled  in  their  own  art.  7  Co.  19  a,  (7a/- 
vin's  case.  This  is  only  another  form  of  the 
maxim,  Callibet  la  arte  aaa  perita  credea- 

daai  eat,  (q.  v.)  though  less  positively  ex- 
pressed. In  the  translations  given  in 
Branch  and  Wharton,  its  point  is  lost  by  the 
use  of  the  word  approved  instead  of  proved, 

Oataia  delicta   ia  aperta  leriara  aaat. 

All  crimes  that  are  committed  openly  are 
lighter ;  [or  have  a  less  odious  appearance 
than  those  committed  secretly.]  8  Co. 
127  a.  City  of  London's  case. 

Oaiaia  pnaaaaiaatar  caatra  apaiiatareai. 

All  things  are  presumed  against  a  despoiler 
or  wrong-doer.  A  leading  maxim  in  the 
law  of  evidence.  Best  on  Evid.  340,  § 
303.  If  a  man,  by  his  own  tortious  act, 
withhold  the  evidence  by  which  the  nature 
of  his  case  would  be  made  manifest,  every 
presumption  to  his  disadvantage  will  be 
adopted.  Broom's  Max,  425.  "  When  a 
man  destroys  a  thing  that  is  designed  to  be 
evidence  against  himself,  a  small  matter 
will  supply  it."  Holt,  C.  J.,  1  Ld.  Raym, 
731.     1  Oreenl.  on  Evid,  §  37. 

Oataia  praBaaataatarlegltiaie  facta  danec 
prabetar  ia  caatrariaan.       All    things    are 

presumed  to  be  lawfully  done,  until  proof 
be  made  to  the  contrary.  Co,  Litt.  232  b. 
Best  on  Evid,  337,  §  300. 

Oaiaia  praaaaiaatar  rite  eaae  acta.      All 

things  are  presumed  to  be  done  in  due  form. 
Omaia  praaaaiaaiar  aaleaiaiter  eaae  acta* 
All  things  are  presumed  to  be  done  with 
due  solemnity.  Co,  Litt,  6  b.  Where  acts 
are  of  an  official  nature,  or  require  the  con- 
currence of  official  persons,  a  presumption 
arises  in  favor  of  their  due  execution. 
Broom's  Max,  427.    The  presumption  of 
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law  is  that  public  officers,  chai^d  with  a 
public  duty,  perfonn  that  duty  rightfully, 
until  the  contrary  appears.  Shaw,  C.  J. 
11  Metcalfs  R.  347.  The  acts  of  a  court 
of  justice  are  to  be  presumed  to  be  right- 
fully done.  3  Story's  R,  534.  See  Best 
on  Evid.  337 — 389. 

Ofliaia  qaa  ■«»!  nzoria  ■■■t  iipainB  Tiri* 

All  things  which  are  the  wife's  are  the 
husband^.  Bract,  fol.  32.  Co.  Litt.  112  a. 
See  2  Kent's  Cam.  130—143. 

OMNIBUS  AD  QUOS  PR^SENTES 
LITERS  PERVENERINT,  SALUTEM. 
L.  Lat.  To  all  to  whom  the  present  letters 
shall  come,  greeting.  A  form  of  address 
with  which  charters  both  public  and  private, 
(deeds,)  were  anciently  commenced.  Other- 
wise modified,  as  Omnibus  probis  komini- 
husy  (To  all  good  men ;)  Omnibus  in  Ohristo 
fdelibus,  (To  all  the  faithful  in  Christ,)  <fec. 

OMNIEXCEPTIONEMAJORES.  Lat. 
Superior  to  all  exception  ;  beyond  all  ex- 
ception.    3  BL  Com,  363. 

OniBis  acUo  est  i^qaeia.  Every  action  is 
a  plaint  or  complaint.     Co.  Litt,  292  a. 

On«is  coMclaala  b«Mi  et  rerl  Jadicii  seqwl- 
tar  «x  bani*  «t  reria  |^n»aiiaai»  9t  dietia  j«- 
rac^ram.  Every  conclusion  of  a  good  and 
true  judgment  foUows  from  good  and  true 
premises,  and  the  verdicts  oi  jurors.  Co. 
Litt,  226  b. 


Oaiaia  caaaeaaaa  tall  It  erraiwai.  Every 
consent  removes  error.  Consent  always 
removes  the  effect  of  error.     2  Inst,  123. 

Oaiaia  deflaitia  ia  lege  pericalaea*     All 

definition  in  law  is  hazardous.  2  Wooddes. 
Lect,  196.     See  Definition, 

Oaiaia  iaaevatio  plaa  aavltate  pertarbat 
qaaai  atilitate  pradeat.      Every  innovation 

disturbs  more  by  its  novelty  than  it  benefits 
by  its  utility.  2  Bulstr,  3S8.  Every  innovation 
occasions  more  harm  and  derangement  of 
order  by  its  very  novelty,  than  benefit  by 
its  actual  utility.  Broom's  Max.  61.  1 
Salk,  20. 

Oaiaia  iaterpretatia,  al  fieri  poaait,  ia  ia- 
airameatla  ita  lleada  eat,  at  omaea  eaatra- 
rietaiea  aatoveaatar.      All  interpretation  in 

[of]  mstruments  should  be  so  made,  if  pos- 
sible, that  all  contrarieties  [contradictions] 
may  be  removed.     Jenk,  Cent.  96,  case  86. 

Oaiaia  aeva  caaatitatia  fataria  formaai 
impaaere  debet ,    aaa   prater i  tie.       Every 

new  statute  ought  to  prescribe  a  form  to 
future,  not  to  past  acts.     Bract,  fol.  228. 

97 


This  maxim  has  been  adopted  by  Lord 
Coke  with  the  addition  of  the  word  tempori- 
btis,  after  futuris,  2  Inst.  95.  The  word 
constitutio  is  translated  in  Branch's  Prin- 
cipia,  institution.  It  is  employed  by  Brae- 
ton  several  times  in  the  chapter  where  the 
above  maxim  is  found,  in  the  sense  of  the 
establishment  of  a  servitude  (constitutio  ser- 
vitutis  ;)  but  in  referring  to  the  statute  of 
Merton  he  calls  that  also  constitutio,  {consti- 
tutio de  Merton,)  which  authorizes  the 
translation  of  *'  statute."  The  term  is  ob- 
viously derived  from  the  civil  law. 

Oaiaia   prlratio  praaappaalt    babitaai. 

Every  privation  presupposes  former  enjoy- 
ment. Co.  Litt.  339  a.  A  "  rule  of  phi- 
losophic" quoted  by  Lord  Coke,  and  applied 
to  the  discontinuance  of  an  estate. 

Oaiaia  ratibabitio  retratrabitar  et  aiaa- 
data    [aea     lieeatia]    priari    aqaiparatar. 

Every  ratification  is  drawn  backward  [has 
a  retrospective  operation]  and  is  equivalent 
to  a  previous  conmiand  [or  permisson.]  Co, 
Litt.  207  a,  258  a.  Wingate's  Max,  486, 
max.  124.  A  subsequent  ratification  Is 
equivalent  to  a  prior  authority.  Story  on 
Agency,  §  445.  Subsequent  assent  given 
to  what  has  been  already  done  has  a  retro- 
spective effect,  and  is  equivalent  to  a  pre- 
vious command.  Broom's  Max.  380.  A 
leading  maxim  of  the  common  law,  and  of 
maritime  and  commercial  jurisprudence, 
and  applied  constantly  in  the  law  of  princi- 

§1  and  agent.  Id,  ibid.  Story  on  Agency, 
239,  445.  Shep.  Touch.  Bl.  Smith's 
ere.  Law,  60.  2  Kent's  Com,  616.  2 
Steph,  Com,  119.  Applied  also  equally 
to  contracts  and  torts.  Broom's  Max,  346, 
383.  This  maxim  seems  to  be  derived 
from  that  of  the  civil  law,  Batibabitia 

Btaadatocoaiparatar*  Dig.  46.  3.  12.  4. 
Id.  20.  1.  16.  1.     Id.  13.  1,  20.  pr. 

ON  ACCOUNT  OF  WHOM  IT  MAY 
CONCERN.  A  formal  clause  in  English 
marine  policies  of  insurance,  intended  to 
embrace  all  persons  who  have  an  insurable 
interest  in  the  property,  and  a  lawful  right 
to  be  insured.  It  is  retained  in  some  Ameri- 
can policies,  (as  in  the  Philadelphia  forms,) 
but  m  others  the  phrase  "  for  whom  it  may 
concern"  has  been  substituted.  2  Duer  on 
Ins.  28,  29,  note. 

ON  OR  ABOUT.  A  phrase  used  in 
conveyancing,  in  reciting  the  date  of  an  in- 
strument re^rred  to.  To  avoid  the  injuri- 
ous consequences  of  error  in  the  recital  of 
dates,  <fec.,  the  safe  and  correct  practice  in 
conveyancing  (a  practice  inadmissible  in 
pleadmg)  is  to  recite  deeds  as  bearing  date 
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"  on  orabont,"  Ac,  tlms  allowing  the  deed 
to  be  produceable  in  evidence  in  support  of 
the  title,  though  the  date  be  mistaken. 
Shep.  Touch,  (by  Preston,)  77.     Id,  397. 

ONCE  IN  JEOPARDY.  Once  put  in 
peril  of  legal  penalties.  For  a  view  of  the 
different  interpretations  which  have  been 
given  of  this  expression,  see  WTutrton's 
Am.  Crim.  Law,  146 — 165. 

Osee  m,  Hmrtgaffe*  always  m,  mfwtBmtf* 

The  right  of  redemption  is  held  in  equity 
to  be  an  inseparable  incident  to  a  mortgage, 
and  all  restrictions  or  quaUfications  of  this 
right  are  deemed  utterly  void.  1  HilliarcTs 
Meal  Prop.  378. 

ONE  THIRD  NEW  FOR  OLD.  See 
New  for  old. 

ONERARE.  Lat.  [from  ontu,  a  bur- 
den.]   To  burden  or  charge.     CcUv.  Lex. 

ONERARI  NON.  L.  Lat.  fOught 
not  to  be  charged.)  In  pleading.  A  form 
of  commencement  of  a  plea,  substituted  in 
some  cases  for  the  actio,  non,  (q.  v).  Steph. 
PI.  Appendix,  Note  (69.) 

ONEROUS  CAUSE.  In  Scotch  law. 
A  good  and  legal  consideration.*  1  Forbes' 
Inst,  part  3,  p.  102. 

O.  NI.  An  abbreviation  of  oneratur 
nisi  habeat  sufficientem  exonerationem,  (he 
is  charged  unless  he  has  a  sufficient  dis- 
charge.) An  entry  formerly  made  in  the 
English  exchequer,  as  soon  as  the  sheriff  en- 
tered into  and  made  up  his  account  for 
issues,  amercements,  <&c.     4  Irist.  116. 

ONOMASTIC.  [from  Gr.  ^yo^a,  a  name.] 
A  term  sometimes  applied  to  the  signature 
of  an  instrument,  where  the  body  of  it  is  in 
the  handwriting  of  another  person.  Best 
onEvid.  256,  §210. 

ONUS.  Lat.  A  burden,  or  load ;  a 
weight.  Onus  probandi ;  the  burden  of 
proof. 

The  lading,  burthen  or  cargo  of  a  vessel. 
Calv.  Lex. 

A  charge  ;  an  incumbrance.  Cum  onere, 
(q.  V. ;)  with  the  incumbrance. 

ONUS  PROBANDI.  Lat.  The  bur- 
den of  proving,  or  proof.  Aet«ri  iacuMbit 
•■■•  pMbABdi.  The  burden  of  proof  rests 
on  the  plaintiff.  4  Co.  71  b,  Hynde's  ease. 
Best  on  Evid.  291,  293,  295. 


OOR,  Aour.    L.  Fr.     Gold.     Kelham. 

OPE  CONSILIO,  (or  OPE  ET  CON- 
SILIO.)  Lat.  In  the  civil  law.  By  aid 
and  counsel.  A  term  applied  to  accessories 
in  the  commission  of  crimes,  of  similar  im- 
port to  the  "  aiding  and  abetting"  of  the 
common  law.  Inst.  4.  1.  11,  12.  Dig. 
60.  16.  53.  2. 

OPEN.  Not  concealed ;  outward ;  mani- 
fest; apparent. 

Not  closed,  settled  or  fixed.     See  infra. 

OPEN  ACCOUNT.  Every  account 
between  two  persons  having  dealings  with 
one  another,  is  deemed  an  open  account  until 
by  their  tacit  or  express  agreement  it  is 
settled  between  them.  Pulling  on  Merc. 
Accounts,  30. 

OPEN  LAW.  In  old  English  law. 
The  trial  by  the  duel  or  ordeal.  See  Lex 
manifesta. 

OPEN  POLICY.  A  policy  of  insurance 
in  which  the  amount  of  interest  is  not  fixed 
by  the  policy,  but  is  left  to  be  ascertained 
by  the  insured,  in  case  a  loss  should  happen. 
3  Kent's  Com.  272.  A  policy  that  con- 
tains no  declaration  of  the  amount  of  the 
interest  of  the  assured,  and  wliich  con- 
sequently casts  upon  him  the  burden  of 
proof  when  he  claims  an  indemnity.  1  Duer 
on  Ins.  97. 

OPEN  THEFT.  In  Saxon  law.  The 
same  with  the  Lat.  furtum  manifestum, 
(q.  V.) 

To  OPEN.  In  practice.  To  commence 
or  begin ;  to  enter  upon.  At  the  trial  of  a 
cause,  the  counsel  who  first  addresses  the 
jury  is  said  to  open  the  case ;  and  his  ad- 
dress is  called  Ihe  opening.  In  English 
practice,  this  is  technically  called  **  opening 
the  pleadings."  The  counsel  for  the  party 
who  has  the  affirmative  of  the  issue  is 
always  entitled  to  begin  or  open. 

To  OPEN.  In  practice.  To  undo  a 
proceeding,  or  recall  an  act,  for  the  pur- 
pose of  restoring  a  party  to  the  position  he 
was  in  before  such  proceeding  or  act  was 
done ;  to  i-elieve  a  party  who  has  merits, 
against  a  proceeding  by  which  he  has  been 
formally  and  regularly  barred.  To  open  a 
default,  is  to  allow  a  party  a  new  opportu- 
nity of  doing  the  act,  for  not  doing  which 
the  default  was  entered.  To  open  biddings, 
in  equity,  is  to  allow  a  re-sale  of  property 
which  has  once  been  sold  under  a  decree. 
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The  expre8si(Hi  is  a  fiffuratiYe  one,  like  that 
of  ''  letting  in,^'  which  imports  oeady  the 
same  idea. 

OPINIO.  Lat.  Opinion.  Opinio  cwn- 
munis  or  vulgarut ;  c(Mnmon  opinion ; 
general  or  prevalent  opinion,  as  distinguished 
from  the  peculiar  opinion  of  some  indivi- 
dual, or  a  new  opinion  not  generally  re- 
ceived. It  was  a  rule  of  the  civil  law  that 
common  opinion  was  to  he  regarded  in 
judging  and  giving  legal  advice,  {opinio 
communis  judicando  et  consulendo  complecti 
debet,)  though  there  was  much  controversy 
among  the  civilians  as  to  its  application. 
Calv,  Lex.  To  this  source  may  be  traced 
the  old  English  rules  on  the  subject  of 
common  opmion.     See  CommwMS  opinio, 

OPORTET.  Lat.  It  behoves;  it  is 
needful  or  necessary.     Op^vtet  va^d  c«ri« 

res  4«dacAtnr  in  d^naiieMMM.  It  is  ne- 
cessary that  a  certain  thing  be  brought  into 
the  gift,  or  made  the  subject  of  the  convey- 
ance. Braet.  fol.  16  b.  There  should  be 
certainty  as  to  the  thing  intended  to  be 
conveyed,  because,  as  the  same  writer 
observes,  the  gift  of  an  uncertain  thing  is 
null,  {quia  incertce  rei  nulla  est  donatio,) 
Id.  ibid. 

Oy^riet  q««d  eertAre*d*d«c4it«riBj«<li- 
eiMiii.  It  is  necessary  that  a  certain 
(definite)  thing  be  brought  to  judgment  or 
into  court ;  that  is,  made  the  subject  of  an 
action,  or  of  the  action  of  the  court  in  the 
particular  case.  There  must  be  certainty 
as  to  the  thing  which  is  presented  to  the 
court  by  the  pleadings.  6  Co.  36  a,  Plai/ter*s 
case.  Id.  38  a,  Tei/  s  case.  Jenk.  Cent.  84, 
case  64.  This  is  merely  a  modification  of 
Bracton's  Certa  debet  esse — res  quce  dedu- 
citur  in  judicium.     Bract,  fol.  240. 

Oportct  qii«d  certa  alt  res  qflUb  reMditar. 

It  is  necessary  that  there  should  be  a  cer- 
tain thing  which  is  sold.  To  make  a  valid 
sale,  there  must  be  certainty  as  to  the 
thing  which  is  sold.     Bract,  fol.  61b. 

OPPIGNERARE.  Lat.  In  the  civil 
law.     To  pledge.     Calv.  Lex. 

OPPOSER.  [L.  Lat.  oppositor.]  In 
old  English  law.  An  officer  in  the  court 
of  exchequer.  See  Foreign  Apposer. 
Sometimes  treated  as  a  corrupted  form  of 
apposer,  (q.  v.)  but  there  are  good  reasons 
for  considering  it  as  the  genuine  word. 

Opliasa  est  lesam  iaierprcs  coasaetado. 

Custom  is  the  best  interpreter  of  laws. 
Dig.  1.  3.  37.  Adopted  in  the  common 
law,  with  a  slight  verbal  variation.  4»piimas 


lacerpvM  tosaat  emM«etad*«  2  Inst.  18. 
1  Wooddes.  Lect.  Introd.  Lect.  2,  xxjd. 
That  exposition  of  a  law  is  to  be  preferred 
which  is  approved  by  constant  and  con- 
tmual  use  and  experience.  Broom's  Max. 
421. 

OptiBia  est  lex  qaa  mdaiaaaBi  rellaqalt 
arbitrio  jadicis,  aptiaaas  jadez  qai  aiial- 
aiaai  sibi.  That  law  is  the  best  which 
leaves  least  to  the  discretion  of  the  judge ; 
that  judge  is  the  best  who  leaves  least  to 
his  own.  Bacon* s  Aphorisms,  46.  2 
Dwarris  on  Statutes,  782.  That  system  of 
law  is  best  which  confides  as  little  as  possible 
to  the  discretion  of  the  judge, — ^that  judge 
the  best  who  relies  as  little  as  possible  on 
his  own  opinion.  Broom* s  Max.  37.  1 
Kenfs  Com.  478. 

Opiiaui  slaiati  iaterpretatrix  est  (eaial- 
bas   particBlis    cjasdeai   iaspectb)   ipsaai 

statataai.  The  best  interpreter  of  a  sta- 
tute is  (all  its  parts  bdng  considered,)  the 
statute  itself.  8  Cb.  117  b,  Bonham's  case. 
Wingate's  Max.  239,  in  max.  68. 

Optimas  iaierpres  reraai  asas.      Use  or 

us^e  is  the  b^t  interpreter  of  things. 

2  j^t.  282.     Broom's  Max.  416. 

OPTION,  [from  Lat.  op<*o,  choice.]  In 
English  ecclesiastical  law.  A  customary 
prerogative  of  an  archbishop,  when  a 
bishop  is  consecrated  by  him,  to  name  a 
clerk  or  chaplain  of  his  own  to  be  provided 
for  by  such  suflfragan  bishop ;  in  lieu  of 
which  it  is  now  usual  for  the  bishop  to 
make  over  by  deed  to  the  archbishop,  his 
executors  and  assigns,  the  next  presentation 
of  such  dignity  or  benefice  in  the  bishop's 
disposal  within  that  see,  as  the  archbishop 
himself  shall  choose,  which  is  therefore 
called  his  option.  1  BL  Com.  381.  3 
St^h.  Com.  63,  64.     Cowell. 

OPTIONAL  WRIT.  In  old  English 
practice.  That  species  of  original  writ, 
otherwise  called  a  pracipe,  which  was 
framed  in  the  alternative,  commanding  the 
defendant  to  do  the  thii^  required,  or  show 
the  reason  wherefore  he  had  not  done  it. 

3  BL  Com.  274. 

OPTULIT.  An  old  form  of  obtulit, 
nsed  in  Bracton.     Bract,  fol.  364,  364  b. 

"OR,"  in  written  instruments,  is  fre- 
quently construed  to  mean  "and,"  where 
such  construction  is  necessary  to  efifectuate 
the  intention  of  the  parties.  Thus,  in  a 
deed.  6  Cb.  112  a,  Mallory's  case.  In  a 
bond.     Cro.  Jac.  322.     See  3  Term  B. 
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470.  In  a  wUl.  6  Bos.  A  PtdL  38.  9 
Ikuty  366.  16  Host,  67.  6  Johns.  R. 
54 — 58.  11  Metcalfs  B,  88.  1  Jarman 
on  Wills,  443—464,  (416,  Perkms'  ed. 
1 849,  note.)  2  Hilliard's  Real  Prop,  635. 
It  has  been  said  that  there  is  perhaps  no 
word  in  the  language  of  more  equivocal 
effect  than  or.  Hence  in  England  it  has 
been  excluded  from  indictments,  though  it 
has  been  admitted  in  American  practice. 
WhartOThS  Am.  Crim.  Law,  81. 

ORA.  Lat.  In  old  English  &  Scotch 
law.  A  Saxon  coin  of  the  value  of  16d. 
mentioned  in  Domesday,  the  Regiam  Majes- 
tatem,  and  other  records.     Spelman. 

An  ounce,  of  the  value  of  20d.     Id. 

ORAL  PLEADING.  Pleading  by  word 
of  mouth,  in  the  actual  presence  of  the 
court.  This  was  the  ancient  mode  of 
pleading  in  England,  and  continued  to  the 
reign  of  Edward  III.     St^h.  PL  23—26. 

ORATOR.  L.  Lat.  &  Eng.  [from  orare, 
to  prav  or  petition,]  In  equity  pleading. 
A  petitioner;  one  who  prays  for  relief. 
The  plaintiff  or  complainant  in  a  bill  in 
chancery  is  so  styled.  Hughes^  Equity 
Draftsman,  1^-466. 

ORATOUR.  L,  Fr.  A  complainant; 
a  petitioner.     Kelham. 

ORATRIX.  L.  Lat.  <k  Eng.  [from  ware, 
to  pray.]  In  equity  pleadii^.  A  female 
petitioner.  A  female  complainant  in  equity 
IS  so  styled  in  the  bill.  Hughes^  Equity 
Draftsm^an,  2,  3,  4. 

ORDEAL.  [Sax.  ordale,  from  or,  great, 
and  dcsl,  judgment;  L.  Lat.  ordaliam^ 
In  Saxon  and  old  English  law.  An  ancient 
mode  of  trial,  otherwise  called  judicium 
Dei,  the  judgment  of  God,  it  being  regarded 
as  the  means  of  obtaining  a  miraculous 
interposition  of  Heaven  in  favor  of  innocence, 
by  protecting  a  party  accused  from  the 
destructive  or  natural  effects  of  fire  and 
water  to  which  he  was  subjected.  See 
Fire  ordeal,  Water  ordeal.  Spelman  has 
given  from  the  Textus  Roffensis,  a  minute 
and  curious  account  of  the  religious  ser- 
vices which  accompanied  the  ordeal,  inclu- 
ding the  administration  of  the  sacrament, 
the  prayers,  readings,  benedictions,  the 
solemn  adjuration  of  the  water  or  fire,  &c. 

ORDER.  [Lat.  orrfo.]  In  practice.  A 
direction  in  writing,  granted  by  a  court  or 
judge,  requiring  or  authorizing  some  act  to 
be  done.    In  actions  at  law,  the  term  is 


usually  applied  to  the  acts  of  a  judge  at 
chamb^s,  those  of  the  court  being  desig- 
nated as  rules.    See  Rule. 

ORDER.  In  mercantile  law.  The  usual 
word  employed  in  bills  of  exchange  and 
promissory  notes,  when  it  is  intended  to 
make  them  negotiable.  The  ordinary  ex- 
pression for  this  purpose  is,  "  Pay  to  A.  or 
order,**  or,  "Pay  to  the  order  of  A.," 
which  are  deemed  to  import  the  same  thing. 
Story  on  Bills,  §  66.  See  Negotiable  words. 

ORDERS.     See  Holy  orders. 

ORDINANCE.  [L.  Fr.  ordynaunce, 
Lat.  ordinatio,  q.  v.]  In  old  English  law. 
A  statute  or  act  of  parliament.  Cowell. 
See  Ordinatio.  The  L.  Fr.  ordynaunce  had 
the  more  general  sense  of  enactment,  or  re- 
quirement. Solonc  la  ordynaunce  de  nos 
estatutz;  according  to  the  ordinance  of 
our  statutes.     Britt.  c.  18. 

In  American  law.  An  act  or  regulation 
of  congress ;  such  as  the  Ordinance  of  13th 
July,  1787,  for  the  government  of  the 
north  western  territory. 

A  law  or  regulation  of  a  mtmicipal  cor- 
poration. 

ORDINARIUS.  Lat.  [from  orrfo,  order.] 
In  the  civil  law.  Ordinary ;  regular ;  ac- 
cording to  usual  course  and  rule.  Ordi- 
naria  judicia  (ordinary  judgments,  trials 
or  actions)  were  those  in  which  the  usual 
and  regular  order  of  pleading  and  litigating 
was  observed,  that  is,  first  in  jure,  before 
the  praetor,  and  then  in  judicio,  before  the 
judex. 

Ordinary;  of  course;  inherently.  Ap- 
plied, both  in  the  civil  and  common  law,  to 
a  judge  who  had  a  jurisdiction  in  his  own 
right,  and  not  by  the  gift  or  deputation  of 
another.  Calv,  Lex.  Co.  Litt.  96  a.  See 
Bract,  fol.  401. 

ORDINARY.  [Lat.  ordinarius,  q.  v.] 
In  the  civil  law.  A  judge  who  had  au- 
thority to  take  cognizance  of  causes  in  his 
own  right,  and  not  by  deputation.  See 
Ordinarius. 

In  English  law.  An  ecclesiastical  judge 
who  has  the  regular  ordinary  jurisdiction, 
independent  of  another.  1  Burn's  Ecel. 
Law,  22.     Co.  litt.  344  a. 

A  bishop,  as  having  ordinary  jurisdiction 
in  his  own  oiocese.  1  m.  Com.  383.  Brands. 

In  old  English  law.  A  deputy  of  the 
bishop,  appointed  to  rive  malefactors  their 
neck-verses,  (q.  v.)  and  judge  whether  they 
read  or  not ;  also  to  penorm  divine  services 
for  them  and  assist  in  preparing  them  for 
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death.  Wharton* 8  Lex,  The  clergyman 
who  performs  the  latter  offices  for  con- 
demned criminals  is  still  called  the  ordinary. 
Brande. 

In  Scotch  law.  A  single  judge  of  the 
court  of  session,  who  decides  with  or  with- 
out a  jury,  as  the  case  may  be.     Brande, 

ORDINATIO.  Lat.  [from  ordinate,  to 
regulate,  to  ordain.]  The  title  of  several 
ancient  English  statutes.  Ordinatio  pro 
statu  HihernicB,  (ordinance  for  the  regula- 
tion or  settlement  of  Ireland,)  passed  17 
Edw.  I.,  containing  eight  chapters  of  regu- 
lations in  matters  of  a  judicial  nature.  2 
Reeves*  Hist.  99.  Crabb's  Hist  173.  Or- 
dinatio Forestce,  (ordinance  of  the  Forest,) 
passed  33  Edw.  I.  contaming  regulations 
about  the  purlieus  of  forests.  2  Beeves* 
Hist,  1 04.  Another  statute  under  the  same 
title,  passed  34  Edw.  I.     Id,  106,  107. 


Ordine  placitaadi 

When  the  order  of  i 
law  also  is  observed 


ading  is  observed,  the 
Co.  Litt,  803  a. 


ORDINE.  L.  Fr.  A  rule  or  order  ;  a 
regulation.     Kelkam. 

ORDINER,  Ordyner,  L.  Fr.  To  or- 
dain; to  establish;  to  enact  or  decree. 
BHtt,  fol.  1. 

ORDINIS  BENEFICIUM.  Lat.  In 
the  civQ  law.  The  benefit  or  privilege  of 
order ;  the  privilege  which  a  surety  for  a 
debtor  had,  of  requiring  that  his  principal 
should  be  discussed,  or  thoroughly  prose- 
cuted, before  the  creditor  could  resort  to 
him.  Nov,  4,  c.  1.  Heinecc,  Elem,  Jur. 
Civ,  lib.  3,  tit.  21,  §  883. 

ORDO.  Lat.  In  old  pi-actice.  Order; 
regular  succession.  Ordo  petendi ;  the 
order  of  demanding  or  coimting.  Bract. 
fol.  400.  Ordo  excipiendi ;  the  order  of 
pleading.     Id,  ibid. 

An  order  of  a  court. 

ORDO  JUDICIORUM.  Lat.  In  the 
canon  law.  The  order  of  judgments ;  the 
rule  by  which  the  due  course  of  hearing 
each  cause  was  prescribed.  4  Beeves*  Hist. 
17. 

ORE.  L.  Fr.  Now.  Le  roy  que  ore 
est;  the  king  that  now  is.  Artie,  sup. 
Charts  pr.     D*  ore  ;  at  present.    Kelham, 

ORE  TENUS.  Lat.  By  word  of 
mouth  ;  orally ;  viva  voce.  Pleading  was 
anciently  carried  on  ore  tenus,  at  the  oar  of 


the  court.*  3  Bl,  Com.  293.  "  There  is 
no  longer  any  such  thing  as  pleading  ore  te- 
nus, in  courts  of  record. '  5  Hill*s  (N.  Y.) 
B.  316. 

ORFGILD.  Sax.  [from  or/,  a  beast, 
and  pild,  a  payment.]  In  Saxon  law.  The 
price  or  value  of  a  beast.  A  pajrment  for 
a  beast.  Spelman,  voc.  Geldum,  The  pay- 
ment or  forfeiture  of  a  beast.  Id,  in  voc.  A 
penalty  for  taking  away  cattle.  Lombard 
Arch,  125. 

ORFEURE,  Orpheour.  L.  Fr.  [from 
Lat.  auri/aber,]  A  goldsmith.  Art.  sup. 
Chart,  c.  20. 

ORIGINAL  BILL.  In  old  practice. 
The  ancient  mode  of  commencing  actions  in 
the  English  Court  of  King's  Bench.  See  Bill, 

ORIGINAL  BILL.  In  equity  plead- 
ing. A  bill  which  relates  to  some  matter 
not  before  litigated  in  the  court  by  the 
same  persons  standing  in  the  same  interests. 
Mii/ord*s  Chanc.  PL  33. 

ORIGINAL  CONVEYANCES.  Those 
conveyances  at  common  law,  otherwise 
termed  primary,  by  which  a  benefit  or  es- 
tate is  created  or  first  arises ;  comprising 
feoffments,  gifts,  grants,  leases,  exchanges 
and  partitions.     2  Bl,  Com,  309. 

ORIGINAL  WRIT,  or  ORIGINAL. 
[L.  Lat.  breve  originale,]  In  English  prac- 
tice. A  writ  issuing  out  of  chancery,  and 
so  called  because  it  anciently  gave  origin 
and  commencement  to  an  action  at  common 
law.  It  was  principally  used  in  the  court 
of  Common  Bench,  and  in  form  was  a  man- 
datory letter  from  the  king  in  parchment, 
sealed  with  his  great  seal,  and  directed  to 
the  sheriff  of  the  county  wherein  the  injury 
complained  of  was  committed  or  supposed 
to  be,  requiring  him  to  command  the  wrong- 
doer or  party  accused,  either  to  do  justice 
to  the  complainant,  or  else  to  appear  in 
court  and  answer  the  accusation  against 
him.  3  Bl.  Com.  273.  This  writ  consti- 
tuted the  foundation  of  the  suit,  and  of  the 
jurisdiction  of  the  court,  being  the  kind's 
warrant  for  the  judges  to  proceed  to  me 
determination  of  the  cause.  Id,  ibid.  See 
Breve. 

In  modem  practice,  the  use  of  original 
writs  is  confined  to  real  actions  exclusively. 
3  SUph.  Com.  565,  658. 

In  American  practice,  they  have  been 
employed  to  some  extent,  but  are  now  in 
general  superseded  by  other  forms  of  pro- 
cess. 
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Origo  rei  iaaFlcl  <cb«l.      The   origin  of  a 

thing  ought  to  be  regarded.  Co.  Litt,  248  b. 

ORRAY.  L.  Fr,  [from  oyer,  to  hear.] 
Shall  hear.     Orrown^,  (plur.)     .finW.  c.  41. 

OSTEL.      L.   Fr.      A  household;    an 
inn  ;  lodging ;  entertainment.     Kelham. 
An  old  form  of  hostel,  (q.  v.) 

OSTENSIBLE  PARTNER.  A  partner 
whose  name  is  made  known  and  appears  to 
the  world  as  a  partner,  and  who  is  in  reality 
such.     Story  on  Partn,  §  80. 

OSTENSURUS.  L.  Lat.  To  show. 
A  formal  word  in  old  writs.  Reg,  Grig,  36. 

OSTIUM  ECCLESI^.  L.  Lat.  In 
old  English  law.  The  door  or  porch  of  the 
church,  where  dower  was  anciently  conferred. 
See  Ad  ostium  ecclesite. 

OTER  LA  TOUAILLE.  0.  Fr.  In 
the  laws  of  Oleron.  To  deny  a  seaman 
his  mess.  Art.  13.  Literally,  to  deny  the 
table  cloth  or  victuals  for  three  meals.  See 
1  Peters'  Adm.  Dec.  Appendix,  xxvii.  2 
Id,  Appendix,  Ixxxv. 


OTHE,  0th, 
Bract,  fol.  185. 


0.  Eng.     Oath;  an  oath. 
See  Othesworthe. 


OTHESWORTHE.  O.  Eng.  Oaths- 
worth  ;  oathworthy ;  worthy  or  entitled  to 
make  oath.  Bra4:t.  fol.  186,  292  b.  Brac- 
ton  quotes  as  an  English  phrase  of  his  time, 
it  ne  es  oi^ts  toortl)e  t^at  es  tnta  gslt^  of  otjUe 
broftcn.     Id.  (ol  185. 

OU.     L.  Fr.     Or.     Britt.  passim. 
Where ;  whether.     L.  Fr.  Diet. 
Whereas;  whereto.     Kelham. 
With;  within;  in.     Id. 

OUST,  [from  L.  Fr.  wister.]  To  put 
out;  to  turn  out  or  eject.  3  Bl.  Com. 
201,  202. 

OUSTER.  L.  Fr.  To  put  out.  Oustes 
de  court ;    put  out  of  court.  Britt.  c.  81. 

To  take  away.  Boundes  oustes.  Britt. 
c.  50. 

OUSTER.  In  practice.  A  putting  out ; 
dispossession  ;  amotion  of  possession.  3 
Bl  Com.  167—173.  Id.  197,  199,  202, 
204.  A  species  of  injury  to  things  real, 
by  which  the  wrongdoer  gains  actual  occu- 
pation of  the  land,  and  compels  the  rightful 
owner  to  seek  his  legal  remedy  in  order  to  I 


gain  possession. 
1063,  §  2454  a. 


2    Crabb's  Aal  Prop. 


OUSTER,  Ousire,  Outre.  L.  Fr.  Over; 
beyond ;  farther.  Oustre  un  jour  ;  over 
a  day.  Britt.  c.  29.  Respondeat  ouster, 
(q.  V.) ;  answer  further  or  over. 

OUSTER  LE  MAIN.  L.  Fr.  To  re- 
move  the  hand.  Generally  written  as  one 
word,  OUSTERLEM  A  IN.  In  old  English 
law.  The  delivery  of  lands  out  of  a  guar- 
dian's hands,  when  the  male  heir  arrived  at 
the  age  of  twenty  one,  or  the  female  at  that 
of  sixteen.  Co.  Litt.  11.  2  Bl.  Com.  68. 
Otherwise  called  livery.     Id.  ibid. 

The  fine  payable  for  such  livery.  Id. 
68,  69. 

The  delivery  of  lands  out  of  the  king's 
hands,  on  a  judgment  upon  a  monstrans  de 
droit.  Cowell.  More  commonly  called 
amoveas  manus,  (q.  v.) 

OUSTER  LE  MER.  L.  Fr.  Beyond 
the  sea.  Litt.  sect.  677.  An  older  form 
of  this  phrase  was  outre  meer,  (q.  v.) 

OUT  OF  COURT.  In  practice.  Not 
in  a  position  to  prosecute  ;  deprived  of  the 
power  of  prosecuting  an  action.  A  plain- 
tiff in  an  action  at  law  is  said  to  be  out  of 
court,  when  he  neglects  to  declare  witliin 
a  certain  time  (one  year,  in  English  prac- 
tice,)  after  service  of  process.  3  CMtt. 
Gen.  Pr.  445.  A  defendant  who  enters 
judgment  of  nonpros  against  a  plaintiff  is 
said  to  put  him  out  of  court. 

OUT  OF  THE  REALM.  [L.  Fr.  hors 
du  royalme  ;  L.  Lat.  extra  regnum.']  Out 
of  the  power  of  the  king  of  ^gland,  as  of 
his  crown  of  England.  Litt.  sect.  439. 
Co.  Litt.  260  a.  For  if  a  man  be  upon  the 
sea  of  England,  he  is  within  the  kingdom 
or  realm  of  England,  and  within  the  ligeance 
the  king  of  England,  as  of  his  crown  of 
England.     Id.  ibid. 


OUT  OF  THE  STATE. 
'  beyond  sea/*  (q.  v.) 


Held  to  mean 


OUT  OF  TIME.  A  mercantile  phrase 
applied  to  a  ship  or  vessel  that  has  been  so 
long  at  sea  as  to  justify  the  belief  of  her 
total  loss.     2  Duer  on  Ins.  469,  note. 

In  another  sense,  a  vessel  is  said  to  be 
out  of  time  when  computed  from  her  known 
day  of  sailing,  the  time  that  has  elapsed 
exceeds  the  average  duration  of  similar 
voyages  at  the  same  season  of  the  year. 
Id.  469.  The  phrase  is  identical  with 
«  missing  ship."     Id.  ibid. 


Digitized  by 


Google 


OUT 


(m) 


OVE 


OUTFANGTHEFE,  Utfangthefe,  Ut. 
fangenthefe.  Sax.  [from  ut,  0VLi,fang,  taken, 
and  iheff  thief.]  In  Saxon  and  old  English 
law.  A  thief  from  without,  or  from  abroad 
(latro  extraneus,)  taken  within  a  lord's  fee, 
or  liberty.     Bract,  fol.  154  b. 

The  privilege  of  trying  such  a  thief.  Id, 
See  Uifangthefe, 

OUTHOUSE.  A  small  house  or  build- 
ing belonging  to  a  messuage  or  dwelling 
house,  and  usually  standing  separate  from 
or  wiliiout  it,  and  at  a  small  distance  from 
it ;  such  as  a  bam,  a  stable,  a  dairy-house, 
and  the  like.*  This  word  has  been  made 
the  subject  of  considerable  construction  in 
the  law  of  burglary.  See  1  Crabb's  Beal 
Prop.  1o,  §  89.  1  Bussell  on  Crimes, 
798—799. 

OUTLAND.  [Sax.  utland,  from  ut,  out, 
and  land.]  In  Saxon  law.  Land  lying 
without  or  beyond  the  demesne  lands  of  a 
manor,  and  occupied  by  the  lord's  tenants  ; 
tenemental  land ;  the  tenancy.  Spelman, 
voc.  Inland. 

OUTLAW,  [from  Sax.  tt^%A,tt//att^A^  ; 
L.  Lat.  utlagatus,  ezlex,]  In  English  law. 
One  who  is  put  out  of  the  law,  that  is, 
deprived  of  its  benefit.  CowelL  Anciently 
called  frendUsman  (friendless  man,  or  out- 
cast) and  wtdfesheofod  (wolf's  head,  caput 
lupinum)  being  liable  to  be  killed  like  a 
wild  beast.  See  Caput  lupinum.  In 
modem  law  the  word  has  a  much 
less  intense  meaning ;  importing,  however, 
the  forfeiture  of  property  and  loss  of  civil 
rights.     See  Outlawry. 

OUTLAWRY,  Outlary.  \\s.laii.utlaga- 
ria  ;  L.  Fr.  ntlagarie.']  In  practice.  The 
being  put  out  of  the  law ;  the  state  of  being 
put  out  of  the  law. 

The  process  of  putting  a  person  out  of 
the  protection  of  the  law,  both  in  regard  to 
his  property,  and  to  some  extent  as  to  his 
person.  A  proceeding  adopted  against  a 
defendant  who  has  absconded  and  cannot 
be  found ;  its  ultimate  object  in  civil  cases 
being  to  obtain  effectual  access  to  his  pro- 
perty, which  becomes  forfeited  and  may  be 
seized  and  sold.  3  Steph.  Com.  568.  In 
England,  it  is  effected  by  issuing  writs  of 
exigent  and  proclamation,  under  which  the 
defendant  is  exacted,  or  called  and  pro- 
claimed at  five  successive  county  courts, 
when  if  he  fail  to  appear  he  is  adjudged  an 
outlaw,  and  further  process  is  then  issued 
to  seize  his  property.  Id.  569.  In  criminal 
law,  outlawry  is  in  the  nature  of  a  punish- 
ment, and  its  effect  in  all  cases  is  to  dis- 


able the  party  outlawed  from  enforcmg 
any  of  his  legal  rights  in  a  court  of  justice. 
4  Steph.  Com.  387,  888.  Cole  on  Crim. 
Inform.  78,  98.  Outlawry  may  be  reversed 
by  plea  or  writ  of  error  according  to  the 
case,  and  very  recently  an  outlawry  was 
reversed  in  the  Queen's  Bench  after  the 
lapse  of  one  hundred  and  sixteen  years* 
7  Ad.  d:  Ell.  N.  S.  216. 

Outlawry  has  been  adopted  as  a  proceed- 
ing in  American  practice,  though  the  cases 
in  which  it  is  resorted  to,  aro  of  compara- 
tively rare  occurrence. 

OUTPARTERS.  A  name  given  in  old 
^fflish  statutes  to  certain  deprdlators  from 
Redesdale,  on  the  northern  border  of  Eng- 
land, who  made  incursions  into  Scotland, 
and  brou£^ht  back  to  their  accomplices  at 
home  (caUed  Intakers)  any  booty  they  had 
taken.*  Spelman,  voc.  Intakers.  Stat. 
9  ffen.  V.  c.  8. 

OUTRAGE.  L.Fr.  [from  ow^r^,  over  ?] 
In  old  English  law.  Excess ;  more  than  is 
one's  due  or  right.  Et  volons  que  ceux  que 
serrount  amercyes  pur  destresse  faite  par 
eux  oustre  le  value  de  lour  demaunde — 
soient  en  la  mercy  pour  le  outrage.  And 
we  will  that  those  who  shall  be  amerced 
for  distress  made  by  them  beyond  the 
value  of  their  demand — shall  be  in  mercy 
for  the  excess.  Britt.  c.  27.  Si  ascun 
comuner  vodra  /aire  outrage,  and  prendre 
plus  que  il  ne  devera,  if  any  commoner  will 
do  excess,  and  take  more  than  he  ought. 
Id.  c.  61. 

OUTRAGIOUS,  Outraious.  L.  Fr. 
[from  outrage,  q.  v.]  In  old  English  law. 
Excessive.  Outragious prise  ;  an  excessive 
taking ;  a  taking  moro  fees  than  was  due. 
Britt.  c.  21.  Est  il  amerciable  pour  sa 
outraiouse  demaunde  ;  he  is  amerciable  for 
his  excessive  demand.  Id.  c.  53.  Id.  c.  58. 
Stat.  Westm.  1,  c.  31. 

OUTRE.  L.  Fr.  [from  Lat.  ultra.^ 
Beyond.  Outre  meer  ;  beyond  sea.  One 
of  the  essoins  in  old  practice.  Britt. 
c.  123. 

OUTSUCKEN  MULTURES.  In  Scotch 
law.  Out-town  multures ;  multures,  duties 
or  tolls  paid  by  persons  voluntarily  grinding 
com  at  any  mill  to  which  they  are  not 
thirled,  or  bound  by  tenure.  1  Forbes^ 
Inst,  part  2,  p.  140. 

OVE.  L.  Fr.  With.  Kelham.  L.Fr. 
Diet 
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OVEL,  0ml.  L.Fr.  Equal.  Ovelment; 
equally.     Litt.  sect.  210. 

OVELTY.  In  old  English  law.  Equality. 
See  Owelty, 

OVERHERNISSA.  L.  Lat.  [Sax. 
qferherniss,]  In  Saxon  law.  Contempt ; 
contumacy;  despite.     Spelman, 

OVERSMAN.  In  Scotch  law.  An 
umpire.     2  Karnes*  Equity,  290. 

OVERT,  Overte,  Ouverte,  L.  Fr.  & 
Eng.  Open.  Pound-overt;  an  open  or 
uncovered  pound.  3  JBL  Com,  12.  Mar- 
ket overt;  open  market.  2  Id.  449. 
Let  Ires  ouvertes ;  open  letters;  letters 
patent,  (q.  v.) 


[L.  Lat.  apertum  fac- 
law.     An  open,  mani- 


OVERT  ACT. 
/«m.]     In  criminal 

fest  act  from  which  criminality  may  be 
implied.  Brande,  An  open  act,  which 
must  be  manifestly  proved,     3  In^t,  12. 


OVESQUE.     L.Fr. 
240.     Britt,  c.  38. 


With.     Litt,  sect. 


OWEL,  OweU.  L.  Fr.  [from  Lat. 
aqualis.']  Equal.  JSn  owele  mayn ;  in 
equal  hand.  Britt,  c.  39.  Owelment ; 
equally.     Id,  c.  119. 

OWELTY.  In  old  English  law.  EquaUty. 
Owelty  of  partition.  Co,  Litt,  9  b.  A 
half  French  word,  sometimes  written  ovelty 
and  ovealty,     Cowell. 

OWLING.  In  English  law.  The  of- 
fence of  transporting  wool  or  sheep  out  of 
the  kingdom ;  so  called  from  its  being  usually 
carried  on  in  the  night.  4  Bl.  Com,  154. 
Now  no  offence.  Stat.  6  Geo.  IV.  c.  47. 
4  Steph,  Com,  291,  note. 

OXGANG.  [Scotch  oxengate ;  from 
or,  and  Sax.  gang,  a  going ;  L.  Lat.  hova- 
te.]  In  old  English  law.  As  much  land 
as  an  ox  could  till.  Co.  Litt,  5  a.  A 
measure  of  land  of  uncertain  (quantity.  In 
Scotland,  it  consisted  of  tlurteen  acres. 
Spelman,  Cowell,     See  Bovata, 

OYER,  Oter,  Oir,  L.  Fr.  [from  Lat. 
audire,  to  hear.]  To  hear.  Oyes,  (q.  v.) ; 
hear  you.  Oyez,  (q.  v.) ;  hear  ye.  Oyant ; 
hearing.  Litt.  sect.  240.  Oy,  oys  ;  heard. 
Britt,  c.  24.  Oy  crier  ;  heard  to  cry.  Id. 
c.  61. 

OYER.     L.  Fr.  &  Eng.     [L.  Lat.  audi- 


tus,'\  In  old  practice.  Hearing ;  the 
hearing  a  deed  read,  which  a  party  sued  on 
a  bond,  <&c.,  might  pray  or  demand,  and  it 
was  then  read  to  him  by  the  other  party  ; 
the  entry  on  the  record  being,  et  el  legitur 
in  hose  verba,  (and  it  is  read  to  him  in  these 
words.)  Steph,  PI,  67,  68.  3  Bl.  Com, 
299.     3  SalJc,  119. 

In  modem  practice.  A  copy  of  a  bond 
or  specialty  sued  upon,  given  to  the  oppo- 
site party,  in  lieu  of  the  old  practice  of 
reading  it. 

OYER  ET  TERMINER.  L.  Fr.  To 
hear  and  determine.  A  oyer  et  terminer 
toutes  quereUs  ;  to  hear  and  determine  all 
complaints.     Britt.  fol.  1. 

OYER  AND  TERMINER.  A  half 
French  phrase  apphed  in  England  to  the 
assizes,  which  are  so  called  from  the  com- 
mission of  oyer  and  terminer  directed  to  the 
judges,  empowering  them  to  "  inquire,  hear 
and  determine'*  all  treasons,  felonies  and 
misdemeanors.  4  Bl.  Com.  269,  270.  4 
Steph,  Com,  333.  This  commission  is  now 
issued  regularly,  but  was  formerly  used 
only  on  particular  occasions,  as  upon  sud- 
den outrage  or  insurrection  in  any  place. 
Stat.  Westm,  2,  c.  29.  F,  N,  B,  fol.  110  B. 
Cowell. 

In  the  United  States,  the  higher  criminal 
coiuls  are  called  courts  of  oyer  and  termi- 
ner. 

OYES.  L.  Fr.  [from  oyer,  q.  v.]  Hear ; 
hear  you,  (in  the  singular.)  Cko  oyes  vous 
hom^  ;  hear  this,  you  man.     Britt.  c.  22. 


OYEZ.  L.  Fr,  [from  oyer,  q.  v.]  Hear 
ye.  The  introductory  word  of  proclama- 
tions made  by  the  criers  of  courts,  retained 
from  the  old  French  form,  but  most  un- 
meaningly pronounced,  (as  though  it  were 
English,)  0  yes.     4  Bl.  Com.  340,  note. 

In  American  courts,  the  English  "  Hear 
ye,"  is  commonly  employed. 


P- 

PAC  ARE.  L.  Lat.  In  old  records. 
To  pay.  1  Mon.  Angl,  384.  Pacatio ; 
payment.  Matt.  Pans.  A.  D.  1248.  Cowell. 

PAIARE.  L.  Lat.  In  old  statutes.  To 
pay.  Paiavit ;  he  paid.  Stat.  Westm. 
2,  c.  41. 

PACT.     [La,t,  pactum.li   An  agreement. 
I  This  word  is  rarely  used  alone  in  English, 
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except  as  the  translation  of  the  Lat.  pactum, 
(q.  y.)  A  pact  is,  in  strictness,  not  a  con- 
tract. 

PACTIO.  Lat.  [from  jMnpere,  to  strike.] 
In  the  civil  law.  A  bargaining  or  agreeing, 
of  which  pactum,  (the  agreement  itself,) 
was  the  result.  Calv.  £ex.  It  is  used, 
however,  as  the  synonyme  oi pactum, 

PACTUM.  Lat.  [from  ^n^ere,  to  strike.] 
In  the  civil  law.  A  pact.  An  agreement 
or  convention  without  specific  name,  and 
without  consideration,  which  however  might, 
in  its  nature,  produce  a  civil  obligation, 
{conventio  destituta  nomine  et  causa,  quas 
oblipationem  civilem  sua  natura  producere 
possit.)  Heinecc.  JSlem,  Jut,  Civ,  lib.  3, 
tit.  14,  §  775.  A  pact  was  distinguished 
from  a  contract  {contractus,)  which  had  a 
specific  name  or  present  consideration,  and 
carried  with  it  a  civil  obligation,  both  being 
species  of  conventio,  (convention,)  which 
was  the  general  term.  Id,  §§  773 — 776. 
Do  ut  des  (I  give  that  you  may  give)  was 
a  contract.  3abo  ut  des,  (I  will  give  that 
you  may  give,)  was  a  pact.  Calv,  Lex.  I 
An  action  lay  upon  a  contract,  but  not  on  a 
pact.     Id,  ! 

PiMia  priratanoa  di«r*gaBtJairi  caaraiHai. 

Private  agreements  cannot  derogate  from 
common  right  (or  law.)  7  Co.  23  b,  Butfs 
case.  Parties  cannot  charge  a  thing  with 
rent  which  is  not  chargeable  by  the  law. 
Id.  ibid. 

PAINE  (or  PEINE)  FORT  ET  DURE. 
L.  Fr.  [L.  Lat.  pcsna  fortis  et  dura.\  In 
old  English  law.  Literally,  stron^r  and  hard 
or  severe  punishment.  A  dreadtul  punish- 
ment inflicted  upon  those  who,  being  ar- 
raimied  of  felony,  stood  obstinately  mute 
and  refused  to  plead,  or  put  themselves 
upon  the  country.  4  Bl,  Com,  324,  325. 
It  is  called  in  Britton  penance,  {penaunce, 
q.  v.)  and  in  the  statute  of  Westminster  1, 
(c.  12,)  prison  fort  et  dure,  which  Black- 
stone  (ub,  sup.)  considers  as  the  proper  and 
original  expression. 

This  punishment,  which  was  vidgarly 
called  pressing  to  death,  is  thus  minutely 
described  by  Staundford,  as  quoted  in 
Cowell.  "  He  shall  be  sent  back  to  the 
prison  whence  he  came,  and  laid  in  some 
low  dark  house,  where  he  shall  lie  naked 
on  the  earth,  without  any  litter,  rushes  or 
other  clothing.  And  he  shall  lie  upon  his 
back,  with  his  head  covered  and  his  feet, 
and  one  arm  shall  be  drawn  to  one  quarter 
of  the  house  with  a  cord,  and  the  other  arm 
to  another  quarter,  and  in  the  same  manner 
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let  it  be  done  with  his  legs ;  and  let  there 
be  laid  upon  his  body  iron  and  stone,  as 
much  as  he  may  bear,  or  more ;  and  the 
next  day  following  he  shall  have  three 
morsels  of  barley  bread  without  drink,  and 
the  second  day  he  shall  have  drink  three 
times,  as  much  at  each  time  as  he  can 
drink,  of  the  water  next  unto  the  prison, 
except  it  be  iimning  water,  without  any 
bread  :  And  this  shall  be  his  diet  till  he 
die."     Staundf.  PI,  Cor.  lib.  2,  c.  60. 

PAIS,  Fays.  L.  Fr.  [L.  Lat.  patria.] 
In  old  English  law.  Country  ;  the  coun- 
try ;  a  jury,  as  coming  from  the  country  or 
neighborhood.  3  BL  Com,  359.  Trial 
per  pais  ;  trial  by  the  country,  that  is,  by 
jury.     Id,  349.     See  Pays. 

The  word  is  still  constantly  used  in  the 
books,  in  the  phrase  in  pais,  (q.  v.) 

PALACE  COURT.  In  English  law. 
A  court  of  legal  jurisdiction,  held  in  the 
borough  of  Southwark.     See  MarshcClsea, 

PALATIUM.  Lat.  A  palace.  The 
emperor's  house  in  Rome  was  so  called 
from  the  Mons  Palatinus  on  which  it  was 
built.     Adam's  Bom,  Ant.  613. 

PALINGMAN.  In  old  English  law. 
A  merchant  denizen ;  one  bom  within  the 
English  pale.     Blount, 

PALICEA,  Pallida.  L.  Lat.  In  old 
records.  A  paling  or  paled  fence.  Cowell, 
Blount. 


PALMATA.     L.  Lat. 
A  handful.     Blount, 


In  old  records. 


PANDECTS.  [Lat.  Pandectcs ;  Gr. 
navdexTOi,  from  ntay,  all,  and  dixofiat,  to 
receive.]  A  compilation  of  Roman  law  in 
fifty  books,  published  A.  D.  533,  consisting 
of  selections  from  the  writings  of  the  old 
jurists,  made  by  Tribonian  and  nxteen  as- 
sociates, imder  the  direction  of  Justinian, 
and  constituting  one  of  the  four  principal 
divisions  of  the  Corpus  Juris  Civilis,  It 
is  otherwise  called  the  Digests,  (Lat.  Di- 
gesta,  q.  v.),  and  was  intended  to  form  a 
general  repertory  for  the  jus  civile,  as  the 
Code  furnished  for  the  constitutiones,  1 
Mackeld.  Civ,  Law,  51—54,  §§  62 — 64. 
1  Kent's  Com.  639—541. 

The  Pandects  are  now  usually  cited  by 
English  and  American  jurists,  by  numbers, 
thus :  Dig.  23.  3.  5.  6,  meaning,  book  28, 
title  3,  law  or  fragment  5,  section  6  ;  other- 
wise, D.  23.  3.  fr.  5.  §  6  ;  or  fr.  5.  §  6.  D. 
23.  3.    The  former  mode  of  citing  was  by 
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tiUes  and  initial  words,  thus ;  D.  de  jure 
dotium,  L.  profectitia,  |  si  pater ;  or  vice 
versa,  L.  profectitia,  §  si  pater,  D.  de  jure 
dotium.  From  this  afterwards  originated 
the  following ;  L.  profectitia  5,  §  si  pater 
6,  D.  de  jure  dotium,  and  lastly,  L.  5.  §  6. 
D.  de  jure  dotium,  which  is  the  form  now 
commonly  used  by  the  continental  jurists 
of  Europe.  1  Mackeld.  Civ,  Law,  54,  55, 
§66. 

PANDOXARE.  L.  Lat.  In  old  records. 
To  brew.     CowelL 

Pandoxatrix ;  an  ale-wife;  a  woman 
that  both  brewed  and  sold  ale  and  beer.  Id, 

PANEL,  Panell,  FanneL  [L.  Lat.  pa- 
nella,  panellumJ]  In  practice.  A  list  of 
the  names  of  jurors  returned  by  the  sheriff 
for  the  trial  of  a  cause,  which  in  England 
is  written  on  an  oblong  piece  of  parchment 
annexed  to  the  jury  process.  3  £1.  Com, 
353. 

According  to  Lord  Coke,  panel  is  an 
English  word,  and  signifies  a  little  part ; 
for  a  pane  is  a  part,  and  a  panel  is  a  little 
part.  Co.  Litt,  158  b.  And  see  Fortescue 
de  L,  L,  AnglicB,  c.  25,  note.  But  Spel- 
man  considers  it  to  mean  a  schedule  or 

^e  {sckedula  vel  pagina,)  or  properly  a 

ile  page,  {pagella)  and  refers  to  two  old 
Anglo-LAtin  Dictionaries  which  give  this 
meaning. 

PANEL.  In  Scotch  law.  A  prisoner 
who  is  arraigned  for  trial  at  the  bar  of  a 
criminal  court.     2  Forbes'  Inst,  336. 

PANNAGE,  Pawnage,  [L.  Lat.  pan- 
nagium^  In  old  English  law.  Food  that 
swine  fed  on  in  the  w(x>ds,  as  mast  of  beech, 
acorns,  <fec.,  which  some  called  pawns, 
Cowell, 

PANNUS.  L.  Lat.  In  old  English 
law.  Cloth.  Una  latitudo  pannorum 
tinctorum;  one  width  of  dyed  cloths. 
Magna  Charta,  c.  25. 

PAPER  BOOKS.  In  English  practice. 
Copies  of  the  proceedings  on  an  issue  in 
law  or  demurrer,  of  cases,  and  of  the  pro- 
ceedings on  error,  prepared  for  the  use  of 
the  judges,  and  delivered  to  them  previous 
to  bringing  the  cause  to  argument.  3  Bl. 
Com,  31Y.  Arch.  New  Pr.  363.  5  Man. 
A  Or.  98. 

The  term  is  used  in  Pennsylvania  prac- 
tice. lUg.  Gen.  Dec.  11,  1846.  4  Penn,  St, 
(Barr's)  B,  263. 

PAPER.    In  English  practice.    The  list 


of  causes  or  cases  intended  for  argument, 
called  "  the  paper  of  causes."  1  Tidd*8  Pr. 
504. 

PAPER  DAYS.  In  Enghsh  practice. 
Days  for  going  through  the  paper  of  causes 
entered  for  argument.     1  Tidd*s  Pr.  504. 

PAR.  Lat.  Equal;  hke.  Pwiaya* 
Mm  imparlaHi  MOB  habet.  An  equal  has 
no  command  over  his  equal.  Jenk,  Cent. 
174,  case  48.  One  justice  of  peace  cannot 
commit  another  justice  of  peace  for  breach 
of  the  peace.     Id.  ibid. 

PAR  OF  EXCHANGE.  In  mercan- 
tile  law.  The  precise  equality  or  equiva- 
lency of  any  ^ven  sum  or  quantity  of 
money  in  the  com  of  one  country,  and  the 
like  sum  or  quantity  of  money  m  the  coin 
of  any  other  foreign  country  into  which  it 
is  to  De  exchang^,  supposing  the  money 
of  such  country  to  be  of  the  precise  weight 
and  purity  fixed  by  the  mint  standard  of 
the  respective  countries.  Story  on  Bills,  § 
30  and  note. 

PAR.  L.  Lat.  In  old  English  law.  A 
pair.  Par  calcarium  deauratorum ;  a 
pair  of  gilt  spurs.     Heg.  Grig.  2. 

PAR.  L.  Fr.  By.  Par  pog  et  ^ 
poy  ;  by  httle  and  little.     Britt.  c.  51. 

PARAGE.  L.  Fr.  [L.  Lat  paragium, 
from  par,  equal.]  In  old  English  law. 
Equality  of  condition,  blood  or  dignity. 
See  Disparage. 

Equality  of  lands  in  the  partition  of  an 
inhentance.     Spelman. 

In  feudal  law.  Equality  of  condition  be- 
tween persons  holding  unequal  portions  of 
a  fee,  as  between  younger  sons  holding 
the  smaller  part  and  the  elder  son  holding 
the  largest.     Calv.  Lex. 

PARAMOUNT,  [from  Fr.  par,  by,  and 
amount,  above,  or  amounter,  to  ascend.] 
Above ;  over ;  over  all.  Paramount  espe- 
cifie  ;  above  specified.     Kelham. 

A  term  applied  to  the  supreme  lord  of  a 
fee,  between  whom  and  the  tenant,  or  ten- 
ant paravail,  there  was  an  intermediate  or 
meme  lord.  F.  N.  B.  135  M.  3  Bl.  Com. 
234.     Litt,  sect.  144.     Coioell. 

Upwards.  The  correlative  of  paravail, 
downwards.  The  meaning  of  both  terms 
is  well  illustrated  in  the  foUowing  passage : 
**  An  inheritance  in  land  descends  down- 
wards in  the  direct  line,  paravail,  (that  is, 
below)  the  purchaser,  and  if  there  is  none 
in  that  line,  then  in  the  collateral  or  trans- 
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yersal  line  paniTail,  and  if  there  is  none 
such  parayaU,  then  it  shall  go  to, the  heirs 
in  the  collateral  or  transversal  line  ascend- 
ing paramount,  (that  is,  upwards.)"  Plowd, 
449. 

PARAPHERNALIA.  Gr«deo*Lat.[from 
Or.  nttQ&,  besides,  and  ^^^rrj,  des."]  In  the 
Roman  law.  The  goods  which  a  woman 
brought  to  her  husband  besides  her  cU)8,  or 
portion.     Oalv.  Lex, 

In  English  law.  Those  goods  which  a 
woman  is  allowed  to  have,  after  the  death 
of  her  husband,  besides  her  dower,  consist- 
ing of  her  apparel  and  ornaments,  suitable 
to  her  rank  and  degree.  2  BL  0cm.  436. 
See  1  Williams  on  Uxee.  643 — 640. 

PARAVAIL.  [L.  Fr.  paraval,  from  par, 
and  avaler,  to  descend,  to  be  under.]  In 
English  law.  Below  ;  at  the  bottom.  Para- 
val les  pountz  ;  below  the  bridges.  Kelham. 
Tenant  paravail  was  the  lowest  tenant  of 
land,  holding  of  a  mesne  lord  who  himself 
held  of  a  lord  paramount.  Cowell.  2  £1. 
Oom.  60. 

Downwards.     Plotod.  440. 

The  etymology  of  the  word  is  clearly 
shown  in  the  use  of  the  Fr.  paraval,  and 
by  the  correlative  paramount,  (q.  v.)  but 
Lord  Coke  prefers  deriving  it  from  avayl 
or  avail,  in  the  sense  of  profit.  2  JBL  Com, 
60. 

PARAVEREDUS,  Parafredus.  L.  Lat. 
In  old  European  law.  A  post-horse,  em- 
ployed in  the  public  service.  Z.  Boior, 
tit.  1,  c.  14,  §  4.  Marculph,  lib.  1,  form. 
11.  The  paravaredi  were  horses  furnished 
for  the  kiiig's  use  by  the  freemen  under  the 
monarchy  of  the  Franks.  Esprit  des  Loix, 
liv.  30,  c.  13. 

PARCEL.  In  conveyancing.  A  word 
used  as  synonymous  with  piece :  "  All  that 
certain  lot,  piece  or  parcel  of  land.'*  It 
seems  obviously  formed  from  parcella,  (q. 
V.)  which  signified  a  small  piece. 

PARCELLA.  L.  Lat.  [qu.  parsella, 
dimin.  of  pars,  a  part  ?]  In  old  records. 
A  small  piece.     Cowell,    Blount, 

In  old  pleadings.  A  parcel  or  bundle. 
2  Stra.  309. 

PARCENER.  L.Fr.&Eng.  TL.  Lat. 
particeps,]  A  coheir  of  lands ;  otherwise 
termed  coparcenisr  (q.  v.)  One  who  holds 
an  estate  with  others  in  coparcenary,  (q.  v.) 
2  Bl,  Com.  187. 

Parceners  are  so  called,  according  to 
littletont  becauae  they  may  be  Qonatramed 


to  make  partition.  lAtt.  sect.  241.  Cowell 
makes  the  word  to  be  qtiasi  parcellers.  It 
is  used  by  Britton  (c.  71,)  in  its  present 
form. 

PARCHEMIN,  Parchemyn,  Parpemin, 
L.  Fr.  [from  Lat.  pergamena,]  Parchment ; 
a  parchment ;  a  manuscript  on  parchment. 
JS^elham, 

PARCUS.  L.  Lat  [from  0.  Fr.  pare, 
an  enclosed  place.]  In  old  English  law. 
A  pound ;  a  place  for  confining  cattle  found 
doin^  damage.  Spelman,  The  use  of  the 
word  in  this  sense  is  shown  by  Spelman  to 
have  been  introduced  into  England  by  the 
Saxons  from  the  continent  of  Europe;  it 
distinctly  occurring  in  the  laws  of  the  Ri- 
puarians,  as  in  the  following  passage.  Si 
quis  peculium  alienum,  in  messe  adprehen- 
sum,  ad  parcum  minare  non  permiserit,  15 
sol,  culpaUlis  judicetur.  If  any  one  shall 
not  permit  a  strange  beast  found  in  one's 
harvest  (or  mdn  field)  to  be  driven  to  the 
pound,  he  shall  be  condemned  to  forfeit 
fifteen  solidi,     L,  JRipuar,  tit.  82,  §  2. 

A  park ;  an  enclosed  place  for  the  pre- 
servation of  deer.     Spelman,     See  Park. 

PARENS.  Lat.  &L.  Lat.  [Ft,  poLrent,] 
A  parent ;  a  father  or  mother.  This  was 
the  original  and  proper  sense  of  the  word. 

In  the  civil  law.  Any  relative  in  the 
direct  ascending  line,  whether  male  or 
female ;  a  progenitor.  Appellatione  parentis 
non  tantum  pater,  sed  etiam  avtis  et  proavus, 
et  deinceps  omnes  superiores  continentur ; 
sed  et  mater  et  avia  et  proavia.  Under 
the  name  of  parent  are  included  not  only  a 
father,  but  also  a  grandfather  and  great- 
grandfather; and  also  a  mother,  grand- 
mother and  great-grandmother.  Dig, 
50.  17.  61. 

In  feudal  and  old  English  law.  A  relative 
by  blood;  a  cousin,  (coffnatus,  ccnsangui- 
neus,)  Feud.  hb.  1,  c.  24.  Spelman.  Parens 
est  nomen  generale  ad  omne  genus  cogna- 
tioni^  ;  parent  is  a  general  name  for  every 
kind  of  relationship.  Co.  Litt,  80  b.  Litt. 
sect.  108.  In  the  statute  of  Marlbridge 
(c.  17,)  it  is  translated  a  friend. 


PARENT.    L.  Fr. 
tive.     Britt.  c.  31. 


A  kinsman  or  rela- 


PARES.  L.  Lat.  In  old  English  law. 
Equals ;  peers ;  equals  in  rank  or  dignity. 
Magna  Charta,  c.  14.  The  freeholders  of 
a  neighborhood.  2  Bl,  Com*  315.  See 
Coram  paribus. 

PARES  CURLB,  (or  CURTIS.)     L. 
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Lat.  In  feudal  and  old  English  law.  Peers 
of  the  court.  A  lord's  tenants  who  sat  in 
his  court  to  try  their  fellow  tenants.  2  Bl. 
Cam.  64.     See  Peers. 

The  barons  who  sat  in  the  king's  courts 
for  the  tnal  of  their  peers.  Id,  ibid. 
Spelman. 

PARES  REGNI.  Lat.  Peers  of  the 
realm.     Spelman.     See  Peers. 

FARFOTJBiNY,  Parfumi.  L.  Fr.  Per- 
fected; completed.  A  term  applied  to  a 
judgment.     £ritt.  cc.  2,  106,  110. 

Pariba*     actttenUis      ir««*     Ateolriiair. 

Where  the  opinions  are  equal,  [where  the 
court  is  equally  divided]  the  defendant  is 
acquitted.  4  Inst  64.  Called  by  Lord 
Coke,  "an  old  rule." 

PARI  PASSU.  Lat.  By  an  equal 
progress ;  equably ;  rateably ;  without  pre- 
ference.    Coote  on  Mortgages,  56. 

PARICLA,  Paricula.  L.  Lat.  [from 
par,  alike.]  In  old  European  law.  A 
charter  or  deed  {charta  paricula)  which 
was  like  another  m  all  respects ;  a  dupli- 
cate. Marculph.  hb.  1,  form.  38.  These 
paricula  are  supposed  by  Spelman  to  hare 
been  the  origin  of  the  Englbh  indentures. 

PARISH.  [L.  Lat.  parochia ;  L.  Fr. 
parocke,  from  Gr.  iraf^mia,  a  neighborhood.] 
In  English  law.  A  circuit  of  ground,  com- 
mitted to  the  charge  of  one  parson  or  vicar, 
or  other  minister  having  cure  of  souk 
therein.  1  £1.  Com.  111. — The  precinct 
of  a  parish  church,  and  the  particular 
charge  of  a  secular  priest.  Cowell. — ^An 
ecclesiastical  division  of  a  town  or  district, 
subject  to  the  ministry  of  one  pastor. 
Brande. 

In  American  law,  parishes  are  recognized, 
and  in  some  of  the  states  they  constitute 
civil  divisions  corresponding  to  counties. 

PARIUM  JUDICIUM.  L.  Lat.  In 
old  English  law.  Judgment  of  the  peers ; 
trial  by  jury.     Magna  Charta,  c.  80. 

Spelman  has  traced  this  phrase  to  the 
laws  of  the  Lombards,  and  the  following 
passage  extracted  by  him  has  a  striking 
similarity  to  the  celebrated  provision  of 
Magna  Charta;  Prcscipimus  et  firmiter 
stataimus,  ut  nullus  miles,  dtc,  sine  certa  et 
eonvicta  culpa,  suum  henefieium  perdat,  nisi 
secundum  consuetudinem  antecessorum  nos- 
trorum  et  judicium  parium  suontm.  We 
command  and  firmly  ordain  that  no  military 
tenant,  &c.  without  an  offence  distinctly 


charged  and  proved,  shall  lose  his  benefice 
(or  fee)  unless  according  to  the  custom  of 
our  ancestors,  and  the  jud^ent  of  his 
peers.     LL.  Lonpob,  lib.  3,  Ut.  8,  L  4. 

PARK  [Lat.  parcus,  from  0.  Fr.  pare, 
an  enclosure?]  In  English  law.  A  tract 
of  enclosed  ground  privileged  for  keeping 
wild  beasts  of  the  chase,  particularly  deer ; 
{damarum  vivarium.^  Spelman. — An  en- 
closed chase  extendmg  only  over  a  man's 
own  grounds.  2  Bl.  Com.  38.  See 
Chase. 

PARK-BOTE.  In  old  English  law. 
The  being  quit  of  enclosing  a  park  or  any 
part  thereof.     4  Inst.  308. 

PARLE  HILL  or  PARLINGE  HILL. 
In  old  records.  A  hill  where  courts  were 
anciently  held.  Spelman  speaks  of  the 
term  as  still  retained  in  Ireland.  Spelman, 
voc.  Parlamentum.     See  Moot  hill. 

PARLER.  L.  Fr.  To  speak.  Par- 
lance; speech.  Z.  F.  Diet.  Parlour; 
a  speaker.     Kelham. 

PARLIAMENT.  [L.  Lst. parliamentum, 
parlamentum,  parlementum  ;  from  Fr.  par- 
ler,  to  speak.]  The  supreme  legislative 
assembly  of  Great  Britam  and  Ireland, 
consisting  of  the  King  or  Queen,  and  the 
three  estates  of  the  realm,  viz.  the  lords 
spiritual,  the  lords  temporal,  and  the  com- 
mons. 1  Bl.  Com.  163.  See  Parlia- 
mentum. 

The  term  parliament  is  first  met  with  in 
42  Hen.  III.  but  was  not  used  in  its  modem 
sense  until  the  reign  of  Edward  I.  Iiq>ort 
of  Lords*  Comm.  1823,  quoted  1  Spencers 
Chancery,  328,  note. 

PARLIAMENTUM.  L.  Lat.  In  old 
English  law.  Parliament.  The  supreme 
council  or  legislative  assembly  of  the  realm 
of  England ;  the  highest  court  of  the  realm. 
Co.  Litt.  109  b.  4  Inst.  2.  Foriescue  de 
L.  L.  AnglitB,  c.  18. 

PARLIAMENTUM  INDOCTUM.  L. 
Lat.  Unlearned  or  lack- learning  parlia- 
ment. A  name  given  to  a  parliament  held 
at  Coventry  in  the  sixth  year  of  Henry  IV. 
under  an  ordinance  requiring  that  no  lawyer 
should  be  chosen  knight,  citizen  or  burgess ; 
"by  reason  whereof,"  says  Sir  Edward 
Coke,  "  this  parliament  was  fruitless,  and 
never  a  good  law  made  thereat."  4 
Inst.  48.      1  Bl.  Com.  111. 

PARMI,  Parmy,  Partne.    L.  Fr.    By. 
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Panny  sa  bouche  ;  by  his  mouth.     Briit. 
c.  22. 

Through,  throughout.  Parmi  le  realm  ; 
throughout  the  reahn.  Artie,  sup.  Chart, 
c.  1. 

PARNER.  L.  Fr.  To  take.  De  ceux 
quetix  pament  outragious  tdlnef;  of  those 
who  take  excessive  or  exorbitant  toll.  StaL 
Westm,  1,  c.  81. 

PARNOUR.  L.  Fr.  [from  parner, 
q.  v.]     A  taker.     Artie,  sup.  Chart,  c.  2. 

PAROCHE,  Parocke.  L.  Fr.  [from 
Lat.  parochia,  q.  v.]  A  parish.  Car  en 
une  ville  purrount  estre  plusurs  parockes, 
et  en  une  paroche  plusurs  maners  ;  for  in 
one  Till  (or  town)  there  may  be  several 
parishes,  and  in  one  parish  several  manors. 
Britt,  c.  50. 

PAROCfflA.  L.Lat.  [from  Gr.  wo^*- 
x»a,  a  neighborhood.]  In  old  English  law. 
A  parish.  Parochia  est  locus  in  quo  degit 
populus  alicujus  ecclesias  ;  a  parish  is  the 
place  in  which  the  people  of  [attending] 
any  church  reside.  5  Co,  67  a,  Jeffreys 
case.  Formerly  applied  to  a  diocese  or 
episcopal  district.  Cowell,  voc.  Parochi- 
anus.  The  word  occurs  in  this  sense  in  a 
charter  granted  by  Ceolwulf,  king  of  the 
Mercians,  A.  D.  872.     Spelman. 

PAROL,  ParoU,  Parolle.  L.  Fr.  A 
word.  Paroles,  parolx ;  words.  Britt, 
c.  120.     Litt,  sect.  1. 

A  plaint,  plea  or  pleading.  Britt.  c.  27, 
120.  The  pleadings  in  a  cause.  3  BL 
Com,  293.  A  suit.  StaL  Westm.  1,  c.  25. 

PAROL.  Oral ;  that  which  is  given,  or 
done  by  word  of  mouth,  as  parol  evidence, 
(q.  V.) 

Not  expressed  by  deed  or  specialty,  as  a 
parol  contract,  (q.  v.) 

PAROL  CONTRACT.  Literally,  a 
verbal  contract ;  but  the  term  is  not  con- 
fined to  this  meaning.  A  written  contract 
not  under  seal ;  a  simple  contract.  7  Term 
R,  350,  note.  Chitty  on  Contracts,  4, 
(Perkins'  ed.  1848.) 

Any  contract  not  of  record,  nor  under 
seal,  whether  it  be  written  or  verbal.  Story 
on  Contracts,  §  10. 

PAROL  EVIDENCE.  Oral  or  verbal 
evidence ;  that  which  is  given  by  word  of 
mouth;  the  ordinary  bnd  of  evidence, 
girea  by  witnesses  in  court.  3  BL  Com. 
869. 


PAROL  DEMURRER.  In  practice. 
A  staying  of  the  pleadings ;  a  suspension 
of  the  proceedings  in  an  action  during  the 
non-age  of  an  i^ant.  3  Bl,  Com,  300. 
Abolished  by  statute  11  Geo.  lY.  and  1 
Will.  IV.  c.  47,  §  10.     See  Demur, 

PAROL  PROMISE.  A  simple  con- 
tract; a  verbal  promise.  2  Steph,  Com. 
109.     See  Parol  contract, 

PARS.  Lat.  A  part.  Nemo  aliguam 
partem  rede  intelligere  possit,  antequam 
totum  iterum  atque  iterum  perlegerlt.  No 
one  can  rightly  understand  any  part  until 
he  has  read  the  whole  through  again  and 
again.  3  Co,  59  b.  Said  of  the  construc- 
tion of  a  statute. 

Parte  qnacBBqve  iutri^rante  sMblaiay 
toilitnr  totttoi.  Any  integral  part  being 
taken  away,  the  whole  is  taken  away. 
3  Co.  41  a,  Batcliff's  case.  A  maxim 
quoted  from  Aristotle,  (lib.  Topicorum^) 
with  the  qualification  that  pars  integrans 
be  understood  to  mean  a  necessary  part, 
and  applied  to  the  incapacity  of  the  half 
blood  to  inherit,  "  because  he  wants  one  of 
the  bloods  which  should  make  him  herit- 
able."    Id,  ibid. 

PARS  ENITIA.  L.  Lat.  [L.  Fr. 
Veigne  part.^  In  old  English  law.  The 
eldest's  part  or  share;  the  privilege  or 
portion  of  the  eldest  daughter  in  the  parti- 
tion of  lands  by  lot.     See  uSsnetia, 

PARS  RATIONABILIS.  L.  Lat.  In 
old  English  law.  Reasonable  part  or  por- 
tion; that  share  of  a  man's  goods  which 
the  law  gave  to  his  wife  and  children. 
2  Bl.  Com,  492. 

PARS.  Lat.  A  party  (to  a  suit.)  Para 
actrix ;  a  party  plaintiff.  Reg.  Orig,  9  a. 
Singularly  translated  in  Dyer,  (179  a,) 
part  actress. 

Pars  rea ;  a  party  defendant.  Stat, 
Marlhr,  c.  13. 

PARTES  FINIS  NIHIL  HABUE- 
RUNT.  L.  Lat.  In  old  pleading.  The 
parties  to  the  fine  had  nothing,  that  is,  had 
no  estate  which  could  be  conveyed  by  it. 
2  Bl,  Com,  357.  A  plea  to  a  fine  which 
had  been  levied  by  a  stranger.  Id, 
ibid,  ^  ^ 

PARSON.  [L.  Lat.  persona;  L.  Fr. 
personeI\  A  parish  priest;  one  that  haa 
full  possession  of  all  the  rights  of  a  paro- 
chial church.  Sometimes  c^ed  the  rector 
(governor)  of  the  church,  "  but  the  appel- 
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lation  of  parson"  obsenres  Sir  W.  Black- 
stone,  "  however  it  may  be  depreciated  by 
familiar,  clownish  and  indiscriminate  use,  is 
the  most  legal,  most  beneficial,  and  most 
honorable  title  that  a  parish  priest  can 
enjoy,  because  such  a  one,  Sir  Edward 
Coke  observes,  and  he  only,  is  said  vicem 
9eu  personam  ecclesics  gerere"  [to  represent 
and  bear  the  person  of  the  church.]  1  BL 
Com.  384. 

A  parson  is  said  to  be  so  called  {^persona,) 
because  by  his  person  the  church,  which  is 
an  invisible  body,  is  represented ;  and  he 
is  in  himself  a  body  corporate,  in  order  to 
protect  and  defend  the  rights  of  the  church 
which  he  personates,  by  a  perpetual  suc- 
cession. Co,  Liu.  300.  1  Bl.  Com,  ub. 
sup.  Dr.  Wooddesson  observes  of  this 
derivation,  that  it  seems  too  refined  for 
common  adoption  and  ordinary  use,  adding 
that  "Le  Paroissien"  suggested  by  Dr. 
P^gg^'  ^  ^is  Anecdotes  of  the  English 
language,  seems  at  least  as  probable  a 
source,  if  authorities  could  be  vouched  to 
support  it.     1  Wooddes.  Led,  186,  note. 

PARSON  IMPARSONEE.  L.  Fr. 
[L.  Lat.  persona  impersonata,']  In  English 
law.  A  clerk  or  parson  in  full  possession 
of  a  benefice.     Cowell, 

PARTIAL  LOSS.  In  the  law  of  in- 
surance. A  degree  of  damage  not  amount- 
ing to  a  total  loss.*  More  commonly  called 
particular  average,  (q.  v.)  Stevens  db 
Benecke  on  Average,  341. 

The  total  loss  of  a  part.     Id.  342. 

PARTICEPS.  Lat.  [piur.  participes  ; 
from  pars,  a  part,  and  capere,  to  take.] 
Literally,  a  part-taker ;  a  partaker  or 
sharer ;  one  jomtly  interested  with  another ; 
an  associate  or  accomplice.  See  Particeps 
criminis. 

In  old  English  law.  A  part  owner ;  a 
parcener.  Sunt  plures  participes  quasi 
unum  corpus,  in  eo  quod  unumjus  habent, 
et  oportet  quod  corpus  sit  integrum,  et  quod 
in  nulla  parte  sit  defectus.  Several  par- 
ceners are,  as  it  were,  one  body,  in  this, 
that  they  have  one  right,  and  it  is  necessary 
that  the  body  be  entire,  and  that  there  be 
a  defect  m  no  part.  Co.  Litt.  164  a. 
Dieuntur  participes  quasi  partis  capaces, 
tive  partem  capientes,  quia  res  inter  eas  est 
communis,  rations  plurium  personarum. 
They  are  called  participes  [parceners]  as  it 
were  partis  capaces,  [capable  of  taking 
"  or  partem  capientes,  [taking  a  part,] 
Eiuse  the  thing  is  common  between  them, 
in  consideration  of  their  being  several  per- 
sons. Co.Litt.l^4:h.  BractJol e6h,Uh. 


PARTICEPS   CRIMINIS.      Lat.     A 

sharer,  partner,  participater  or  accomplice 
in  [of]  crime.  AppHed  to  parties  both  to 
contracts  and  o£fences.  2  Kent's  Com.  461. 
1  Story's  Eq,  Jur.  §  302.  1  Russell  on 
Crimes,  26.  One  who  is  in  pari  delicto 
with  another. 

PARTICULAR  AVERAGE.  In  the 
law  of  insurance.  Every  kind  of  expense 
or  damage  short  of  a  total  loss,  which  re- 
gards a  particular  concern,  and  which  is  to 
be  borne  by  the  proprietors  of  that  concern 
alone.  Stevens  <&  Benecke  on  Average,  (by 
Phillips,)  341. — A  loss  borne  wholly  by 
the  party  upon  whose  property  it  takes 
place  ;  so  called  in  distinction  from  a  gene- 
ral average,  for  which  different  parties  con- 
tribute.    2  Phillips  on  Ins.  191. 

Lord  Tenterden  has  objected  to  this  term 
as  "a  very  incorrect  expression,  used  to 
denote  every  kind  of  partial  loss  or  damage 
happening  either  to  ship  or  cargo  from  any 
cause  whatever."  Abbott  on  Skip.  473. 
But  Mr.  Benecke  claims  that  it  should  be 
retained,  not  only  as  being  universally 
adopted  and  understood,  but  also  because 
it  is  more  expressive  than  the  term  partial 
loss,  which  may  also  convey  the  idea  of  the 
totaJ  loss  of  a  part,  in  which  sense  it  is 
sometimes  used.  Stevens  d  Benecke  on 
Average,  342, 

PARTICULAR  ESTATE.  An  estate 
precedent  to  an  estate  in  remainder.  As 
an  estate  for  years  to  A.,  remainder  to  B. 
for  life  ;  or,  an  estate  to  A.  for  life,  remain- 
der to  B.  in  tail.  This  precedent  estate  is 
called  the  particular  estate,  as  being  only  a 
small  part  or  particula  of  the  inheritance, 
the  residue  or  remainder  of  which  is  granted 
over  to  another.  2  Bl,  Com.  166.  1  Steph. 
Com.  290.  4  Kenfs  Com.  233. 

PARTICULAR  LIEN.  A  specific  lien 
on  the  particular  goods  in  a  tradesman's 
hands,  for  the  value  of  work  done  upon 
them.  Cross  on  Lien,  24. — A  right  to  re- 
tain a  certain  chattel  from  the  owner,  until 
a  certain  claim  upon  it  [growing  out  of 
some  labor  bestowed  upon  such  chattel,  or 
act  done  in  relation  to  it,]  be  satisfied.  2 
Steph.  Com,  132. 

PARTICULAR  TENANT.  The  ten- 
ant  of  a  particular  estate.  2  Bl,  Com.  274. 
See  Particular  estate, 

PARTICULARS.  In  practice.  A  writ- 
ten statement,  (usually  termed  a  bill  of 
particulars,)  of  the  items  of  a  plaintiff's 
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demand,  or  defendant's  set-off,  in  an  action 
at  law.     See  BUI  of  Particulars, 

PARTIES.  [L.  Lat.  partes,  parts.]  The 
persons  concerned  in  any  affair,  business, 
contract  or  proceeding,  constituting,  in 
most  cases,  two  sides  or  parts  of  the  trans- 
action or  proceedii^.  As  in  contracts,  ven- 
dor and  vendee,  bailor  and  bailee ;  in  bonds, 
obligor  and  obligee ;  in  conveyances,  grantor 
and  grantee,  mortgagor  and  mortoagee, 
lessor  and  lessee;  which  are  specifically 
arranged  in  parts,  being  usually  designated 
as  *'  of  the  first"  and  "  second  part," 
respectively. 

In  actions  the  parties  are,  by  the  very 
nature  of  the  proceedings,  arrayed  on  op- 
po»te  sides,  (partes)  it  being  also  an  in- 
variable rule  that  there  must  be  two  parties, 
and  cannot,  in  form,  be  more.  In  the  Ro- 
man civil  law,  the  parties  were  designated 
as  actor  and  reus.  In  the  common  law,  j 
they  are  called  plaintiff  and  defendant ;  in  | 
real  actions,  demandant  and  tenant ;  in 
equity,  complainant  or  plaintiff  and  defend- 
ant ;  in  Scotch  law,  pursuer  and  defender ; 
in  admiralty  practice,  UbeUant  and  respond- 
ent ;  in  appeals,  appellant  and  respondent, 
sometimes  plaintiff  in  error  and  defendant 
in  error ;  in  criminal  proceedings,  prosecutor 
and  prisoner. 

PARTIE.  L.  Fr.  Party ;  a  party.  La 
partie  adversarie  ;  the  adverse  party.  Britt, 
c.  51. 

PARTITION.  [Lat.  partitio,  from  par- 
tire,  to  divide  or  sever.]  A  dividing  or 
severing  into  parts;  the  dividing  of  an 
estate  in  which  several  are  jointly  interested ; 
the  division  of  an  estate  in  lands  held  by 
several,  in  joint-tenancy,  tenancy  m  com- 
mon or  coparcenary,  into  separate  parts, 
shares  or  allotments,  according  to  the  re- 
spective mterests  of  the  parties. 

At  common  law,  the  established  mode 
of  partition  was  by  writ,  but  this  in  modem 
times  has  fallen  into  disuse,  and  in  England 
has  recently  been  aboUshed.  1  Steph,  Com. 
dlY.  In  equity,  partition  may  be  effected 
by  hill  filed  for  that  purpose,  which  is  the 
form  of  proceeding  now  generally  adopted. 
Id,  ibid.     1  Stores  Eq.  Jur,  §  646. 

In  the  United  States,  various  modes  of 
making  partition  have  been  established  by 
statute.     4  Kent's  Com,  364,  365,  notes. 

PARTITION.  In  conveyancing.  A 
species  of  primary  or  original  conveyance 
between  two  or  more  joint-tenants,  copar- 
ceners or  tenants  in  common,  by  which 
they  divide  the  lands  so  held  among  them 


in  severalty,  each  taking  a  distinct  part. 

2  BL  Com,  323,  324. 

PARTNER.  [Lat.  socius.]  A  member 
of  a  partnership  ;  an  associate  in  business 
imder  the  contract  of  partnership.  See 
Partnership, 

PARTNERSHIP,  or  COPARTNER- 
SHIP. [Lat.  hoeietas;  Fr.  socieOe,]  A 
contract  of  two  or  more  competent  persons, 
to  place  their  money,  effects,  labor  and 
skill,  or  some  or  all  of  them,  in  lawful  com- 
merce or  business,  and  to  divide  the  profit 
and  bear  the  loss  in  certain  proportions. 

3  Kent's  Com,  23. — ^A  voluntary  contract 
between  two  or  more  competent  persons, 
to  place  their  money,  effects,  labor  and 
skill  or  some  or  all  of  them,  in  lawful  com- 
merce or  business,  with  the  understanding 
that  there  shall  be  a  communion  of  the 
profits  thereof  between  them.  Story  on 
Partn.  §  2.  See  other  definitions  by  Puf- 
fendorf,  Pothier  and  Domat,  cited  ibid. 

The  connexion  founded  on  such  contract, 
or  relation  growing  out  of  it,  which  is  also 
sometimes  implied  by  law  even  against  the 
intention  of  the  parties. 

PART  OWNER.  An  owner  of  a  part ; 
one  who  has  an  interest  in  a  chattel  in  com- 
mon with  another,  or  with  others.*  The 
term  is  chiefly  applied  to  the  owners  of 
moveable  or  personal  property,  and  par- 
ticularly of  .ships  and  vessels.  Story  on 
Partn,  412— 41 Y. 

PARTUS.  Lat.  Birth ;  oflfepring.  Par- 
tus ex  legitime  tkoro  non  certius  noscit  ma- 
trem  quam  genitorem  suum.  The  ofi&pring 
of  a  lawful  bed  knows  not  his  mother  more 
certainly  than  his  father.  Fortescue  de  L, 
L,  Anglios,  c.  42< 

P»rtaa  seqaltar  rwmtmmm     The  oflspnng 

follows  the  mother ;  the  brood  of  an  animS 
belongs  to  the  owner  of  the  dam ;  the  off- 
spring of  a  slave  belongs  to  the  owner  of 
the  mother,  or  follow  the  condition  of  the 
mother.  A  maxim  of  the  civil  law,  which 
has  been  adopted  In  the  law  of  England  in 
regard  to  animals,  though  never  allowed  in 
the  case  of  human  beings.  2  Bl,  Com. 
390,  94.  Fortescue  de  L,  L,  Anglice,  c.  42. 
In  the  United  States,  the  rule  of  the  civil 
law  has  been  adopted  wherever  slavery 
exists. 

PARTY.  [L.  Fr.  partie  ;  L.  Lat.  pars.] 
A  person  concerned,  or  having  or  taking 
part  in  any  a^Eur,  matter,  tnmsaction  or 
proceeding,  considered  mdividually. 
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A  side  or  part,  composed  of  one  or  more 
individuals.  See  5  Co,  103  a,  Hungate^s 
case, 

PARUM.  Lat.  Little;  but  little.  Pa- 
ram  didTeram  qan  re  conc«rdAni«  Things 
di£fer  but  little  which  agree  in  substance. 
2  Bulstr,  63. 

Par  am  est  latam  esse  seateallam  aini 
mandetar  execatleai.      It    is    little    [or   to 

little  purpose]  that  judgment  be  given  un- 
less it  be  committed  to  execution.  Co,  Litt, 
289. 

Param  proflcit  scire  qaid  fleri  debcl,  si 
nen     ceyaoscas     qaemede    sit    factaraai. 

It  profits  little  to  know  what  ought  to  be  | 
done,  if  you  do  not  know  how  it  is  to  be  I 
done.     2  Imt  503. 

PARVUM  CAPE.  L.  Lat.  (Little  j 
cape.)  In  old  English  practice.  A  writ  • 
which  lay  on  a  tenant's  default  after  ap- 
pearance in  a  real  action.  More  commonly  ! 
called  petit  cape,  (q.  v.)  Eoscoe's  Heal  : 
Act,  282. 

PASCHA.  L.  Lat.  [L.  Fr.  Fasche,] 
In  old  English  law  and  practice.  Easter. 
De  termino  Paschce  ;  of  the  term  of  Easter. 
Bract,  fol.  246  b.  A  die  Paschse  in  quiii- 
decim  dies  ;  from  the  day  of  Easter  in  fifteen 
days;  after  fifteen  days  of  Easter.  Meg. 
Jud.  36.  3  Bl.  Com.  Appendix,  No.  iii.  sec.  3. 

PASCUAGIUM.  L.  Lat.  [from  pascere, 
to  feed.]  In  old  records.  The  feeding  or 
pasturing  of  animals.     Cowell. 

PASS.  In  practice.  To  proceed;  to 
be  entered.  A  verdict  or  judgment  as 
said  "  to  />aw  for"  a  party,  where  it  is  de- 
livered m  his  favor.  This  term  is  directly 
taken  from  the  old  French  passer,  (q.  v.) 

PASSAGIUM.  L.  Lat.  \L,  Ft,  passage, 
from  passer,  to  pass.]  In  old  English  law. 
Passage;  a  passing  over  sea;  a  voyage. 
Meg,  Orig.  193  b.  A  term  frequently  used 
in  the  law  of  essoins  in  the  days  of  the  cru- 
sades.    Bract  fol.  339. 

A  sum  paid  for  being  transported  over 
sea,  or  over  a  river.  Stat.  Westm.  2,  c.  26. 
Cowell. 

PASSER.  L.Fr.  To  pass;  to  proceed 
in  order  of  law.  Et  solonc  le  verdit  passera 
jugement,  Et  sur  tielx  verdits  passes  par 
eomune  assent.  And  according  to  the  ver- 
dict, judgment  shall  pass.  And  upon  such 
verdicts  passed  by  common  assent,  <fec. 
Briti.  c.  61.     Et  si  V assise  egt  passe  pur 


lepleyntyfe  ;  and  if  the  assise  have  passed 
for  the  plaintifiT.     Id.  c.  76. 

PASSPORT,  [from  Fr.  passe-port,  from 

passer,  to  pass,,  and  port,  a  harbor.]     In 

international  law.     Literally,  a  permission 

to  leave  a  harbor.    A  document  or  paper 

(otherwise  called  a  pass  or  sea-pcLss,)  carried 

by  a   merchant   vessel    in   time  of  war, 

intended  to  evidence  the  nationality  of  the 

vessel,  and  protect  her  from  bel%erent8. 

;  Sometimes  called  a  sea-letter,  (q.  v.)    Ja- 

\  cohsen's  Sea  Laws,  65 — 69,  (Am.  ed.  1818.) 

'  This  instrument  was  originally  granted  by 

the  chief  officer  of  the  port  from  which  the 

!  vessel  sailed,  whence  probablv  the  name. 

i  Id.  66.     See  (5  Wheaton's  B,  1. 

In  American  law.  A  special  instrument 
intended  for  the  protection  of  American 
vessels  against  the  Barbary  powers,  usually 
called  a  Mediterranean  pass.  Jacohsens 
Sea  Laws,  69,  (Am.  ed.) 

A  permission  granted  in  time  of  war  for 
the  removal  of  persons  or  effects  from  a 
hostile  country ;  a  safe  conduct,  (q.  v.) ;  a 
pri>ilege  or  dispensation  from  the  legal 
effects  of  war  during  a  certain  time,  and  to 
a  specified  extent.*     1  Kent's  Com,  161. 

In  modern  European  law.  A  warrant 
of  protection  and  authority  to  travel,  granted 
to  persons  moving  from  place  to  place  by 
the  competent  officer.     Brande. 

PASTITIUM.  L.Lat.  In  old  English 
law.    Pasture  ground.    Domesday.   Cowell. 

PASTURA.  L.  Lat.  [from  LvLi,pastus, 
a  feeding,  from  pascere,  to  feed.]  In  old 
English  law.  Pasture;  a  feeding;  aright 
to  feed  animals.  Bract.  foL  222  b.  The 
word  was  not  confined  to  the  feeding  of 
cattle  upon  grass,  Ac,  in  the  modem  sense, 
but  included  the  feeding  upon  acorns,  mast, 
(fee.  the  browsing  of  leaves  and  twigs,  Ac. 
Id,  ibid.     See  Com,munia  pasturce. 

A  pasture,  including  the  ground  itself. 
Co.  Litt,  4  b.  Beg.  Orig,  1  b,  2. 

PATEAT  UNIVERSIS  PER  PR^- 
SENTES.  L.  Lat.  Know  all  men  by  the 
presents.  Words  with  which  letters  of 
attorney  anciently  commenced.  Beg.  Orig. 
306  b.  306. 

PATENT,  [from  Lat.  patens,  from 
patere,  to  be  open.]  Open ;  obvious  ;  ap- 
parent. See  Patent  ambiguity.  Letters 
patent. 

PATENT.  A  grant  by  letters  patent 
(of  which  the  word  is  an  abbreviation)  of 
some  privilege,  property  or  authority,  made 
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by  ihe  goremnient  or  soveielgn  of  a  ogun- 
tiy  to  ona  or  more  ipdividuals.*  Ph\lHji$ 
<m  Patents,  1. 

A  gnmt  by  the  ^tate,  of  the  ezclumYe 
privilege  of  makisg,  uaiiig  and  vending,  and 
authorizing  others  to  nuJce,  vm  and  vend 
an  invention.    PhilUpi  on  Pateut^^  2. 

A  grant  of  ]«nds,  by  letters  patent. 

PATENT  AMBIGUITY.  [L.  Lat. 
amhiguiUu  pakm^l  An  open  ambiguity  ; 
one  which  appears  on  the  face  of  an  instru- 
ment.    See  Ambiguity, 

PATENT  RIGHT.  A  right  granted  or 
conferred  by  a  patent.*  2  Kenfs  Com. 
366,  et  9€q,    See  Patent 

PATENT  ROLLS.  In  English  law. 
Rolls  cont^ning  the  records  of  Tetters  pa- 
tent granted  by  the  crown  since  the  year 
1516.  The  earlier  of  these  records  are 
deposited  in  the  Tower,  the  others  are  m 
the  Rolls'  Chapel.  Huhhack^s  Emd,  of 
Succession,  616,  617,  where  a  particular 
description  is  given. 

PATENT  WRIT.  In  old  practice.  An 
open  writ;  one  not  closed  or  sealed  up. 
See  Clos0  writs. 

PATER.    Lat.     A  father ;  the  father. 

Pater   est    qacm  ■■ipliiB    den^nstraBt. 

He  is  the  father  whom  the  nuptials  point 
out,  or  whom  marriage  mdicates.  Dig. 
2.  4.  5.  l^iis  rule  holcu  with  the  civilians, 
whether  the  nuptials  happen  before  or 
after  the  birth  of  the  chUd.  1  BL  Com. 
446,  464.  Its  meaning  in  the  former  case 
is,  "He  is  the  father  who  marries  the 
mother  of  the  child  already  bom ;''  in  the 
latter, — "  He  is  the  father  who  is  the  hus- 
band of  the  mother  aohen  the  child  is  bom." 
In  the  latter  case  only,  the  rule  has  been 
adopted  in  the  common  law.  1  BL  Com. 
uh.  sup. 

PATER-FAMILIAS,  In  the  Roman 
law.  A  father  or  master  of  a  family ;  the 
head  of  a  family,  (qui  in  domo  dominium 
habet,)  whether  actually  a  father  or  not, 
(quamvis  filium  nan  habeat.)  Dig.  60. 
16.  196.  In  England,  the  king  has  been 
called  the  paterf^amilias  of  the  kingdom. 
3  J^l.  Com.  220. 

PATERNICUM.  L.  Lat  [from  pater, 
Uik^i.]  |b  old  European  law.  Property 
wWoh  d^s<M>^4ed  to  %  person  on  the  faUier  a 
vAe.  C^^MT.  Ckqrl.  Jlomm,  cbart.  4^» 
50.    i^/flKin^ 
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PATERNITY.  [L.  Lat.  paterniia$, 
from  pater,  father.]  The  fact  of  being  a 
father ;  the  relationship  of  a  father ; 
•*  fathership,"  accordmg  to  Webster. 

The  liat.  patemitas  is  used  in  the  can- 
on law  to  denote  a  kind  of  spiritual 
relationship  contracted  by  baptism.  Meinaee. 
Elem.  Jur.  Civ.  lib.  1,  tit.  10,  §  161,  note. 

PATIENS.  Lat.  [itompati,  to  suffer.] 
One  who  suffers  or  permits ;  one  to  whom 
an  act  is  done ;  the  passive  party  in  a  trans- 
action. Closely,  but  not  very  significantly 
rendered  patient.  The  correlative  of  agens, 
an  agent  or  active  party.  See  Agent, 
Agent  and  patient. 

PATIENTIA.  Lat.  [from  pattens,  q.  v.] 
In  old  English  law.  Sufferance ;  permis- 
sion. Acquiritur  possessio  et  liberum  tene- 
mentum  ex  tempore,  et  sine  titulo  et  tradi- 
tions, per  longam  et  pacificam  seisinam 
hahitam  per  patientiam  et  negligentiam  veri 
domini.  Possession  and  a  freehold  are 
acquired  by  time,  and  without  title  and 
livery,  by  long  and  peaceable  seisin  had  by 
the  sufferance  and  negligence  of  the  trae 
owner.     Bract,  fol.  62. 

nATPA^EA0OS,  najQadslq^s,  Gr. 
[from  naxiifi,  father,  and  ^^eXq^bi,  brother.] 
In  the  civil  law.  A  paternal  uncle,  {pa- 
truus;)  a  father's  brother.     Inst.  3.  6.  1. 

nATPAAEA^H,     naTQadelq>ij.      Gr. 

Sfrom  nariiif,  father,  and  ddeXq^,  sister.] 
n  the  civil  law.  A  paternal  aunt,  (amita  ;) 
a  father's  sister.    Inst.  3.  6.  1. 

PATRIA.      Lat.      A    country;    one's 

country.    See  Ifema  pateat  exaerc  pattiaai. 

In  old  English  law.  A  district  or  neigh- 
borhood, within  a  county.  In  habiiu  secu- 
lari  de  patria  ad  patnam  in  balliva  ttta 
vacatur,  <fec. ;  in  secular  dress  strolls  about 
from  neighborhood  to  neighborhood  in  your 
bailiwick.  Reg.  Grig.  71  b.  See  Bract. 
fol.  124,  316  b. 

A  jury,  or  country.  Ponii  se  super 
patriam;  he  puts  himself  upon  the  country. 
Bract,  fol.  84.  Patria  labaribus  et  expenaisi 
non  debet  faOgari  ;  a  jury  ought  not  to  be 
harassed  by  labors  and  expenses.  Jenk. 
Cent.  6,  case  9. 

PATRIA  POTESTAS.  Lat.  In  the 
Roman  law.  The  paternal  power;  the 
power  of  a  father,  which  anciently  included 
that  of  life  and  death.  Dig.  28.  2.  11. 
1  Bl.  Com.  462.  Justinian  observes  of 
this  power^  that  "  it  is  peculiar  to  the  citi- 
zena  of  Rome»  for  there  are  no  other  peopto 
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who  have  such  power  over  their  children 
as  we  have."     Inst.  1.  9.  2. 

PATRIMONIUM.  Lat.  In  the  civil 
law.  A  paternal  or  hereditary  estate. 
Calv,  Lex,  But  this  was  not  the  technical 
sense,  though  adopted  in  the  derived  Eng- 
lish word  patrimony. 

Property  in  general ;  private,  exclusive 
or  individual  property.  [Res]  vel  in  nostra 
patrimonio  vel  extra  patnmonium  nostrum 
kabentur ;  things  are  held  either  as  our 
own  private  property  or  not ;  [that  is,  as 
public  or  common.]     Inst,  2.  1.  pr. 

PATRIMUS.  Lat.  [from  pater,  father.] 
In  the  civil  law.  One  who  had  a  father 
livmg.     Calv,  Lex.     Spelman. 

PATRINUS.  L.  Lat.  [from  pater,  fa- 
ther.]  In  old  ecclesiastical  law.  A  god- 
father.    Spelmxin. 

PATROCINIUM.  Lat.  In  the  Roman 
law.  Patronage ;  protection ;  defence.  The 
business  or  duty  of  a  patron  or  advocate. 
See  Patronus. 

PATRON,  [from  Lat.  patronus  ;  advo- 
catus,  qq.  v.]  In  English  ecclesiastical  law. 
He  who  has  the  ^t  of  a  benefice,  [or  the 
right  of  presentation  to  a  benefice.]  Uowell. 
"He  who  has  the  right  of  advow^on  is  called 
the  patron  of  the  church."     2  Bl.  Com.  21. 

PATRONAGE.  \ha.i,  patronatus,]  In 
English  ecclesiastical  law.  The  ri^ht  of 
presentation  to  a  church  or  ecclesiastical 
Denefice ;  the  same  with  advowson,  (q.  v.) 
2  Bl  Com,  21. 

PATRONATUS.  Lat.  [from  patronus, 
q.  V.J  In  the  Roman  law.  The  condition, 
relation,  right  or  duty  of  a  patron.  See 
Patronus, 

In  ecclesiastical  law.     Patronage,  (q.  v.) 

PATRONUS.  Lat.  [from  pater,  father, 
from  the  closeness  of  the  relation.]  In  the 
Roman  law.  A  person  who  stood  in  the 
relation  of  protector  to  another  who  was 
called  his  aliens,  (client,  qq.  v.) ;  a  defender 
or  advocate ;  a  patron.  One  who  advised 
his  client  in  matters  of  law,  and  advocated 
his  causes  in  court.  See  Gilbert's  For, 
Bom,  25. 

PATRUELIS.  Lat.  [from  patruus,  a 
paternal  uncle.]  In  the  Roman  law.  A 
cousin  by  the  father's  side.  Fratres  patru- 
•Us ;  male  cousins  who  were  the  children 
of  brothers.    Inst.  3.  2.  1.    Id.  3.  6.  2. 


PATRUUS.  Lat.  [from  pater,  father ; 
Gr.  ^ai^deXqAg.']  In  the  Roman  law.  A 
paternal  uncle ;  a  father's  brother,  {patris 
frater.)     Inst,  3.  6.  1.     2  Bl.  Com,  230. 

PAUMER.  L.  Fr.  To  touch ;  to  lay 
the  hand  on.  Paumer  le  livere  ;  to  touch 
the  book.  Britt.  c.  87.  Adonques  jurge 
le  premer  en  cest  manere  paumaimt  evan- 
gelise ;  then  shall  the  first  [juror]  swear  in 
this  manner,  laying  hand  on  ihe  gospels. 
Id.  c.  62. 

PAUPER.  Lat.  A  poor  person.  One 
who  has  not  the  means  of  defraying  the 
expenses  of  a  suit.     See  In  forma  pauperis, 

PAUPERIES.  Lat.  [irompauper,  poon] 
In  the  Roman  law.  Literally,  poverty. 
But  this  was  not  the  technical  sense. 

Damage  done  by  an  irrational  animal. 
Hallifax  Anal.  b.  3,  c.  2,  num.  12.  Damage 
done  without  any  wrong  on  the  part  of  the 
doer,  {damnum  sine  injuria  fadentis  datum,) 
Inst,  4.  9.  pr.  An  animal,  not  having  rea- 
son, could  not  be  said  to  commit  a  wrong. 
Id,  ibid.  There  is  no  corresponding  Eng- 
lish word  by  which  pauperies,  in  this  sense, 
can  be  translated. 

PAUSARE.  L.  Lat.  In  old  European 
law.  To  lay  down.  L.  Alam.  tit.  46. 
Spelman, 

PAWN.  [Lat.  pignus:\  A  bailment  of 
goods  to  a  creditor,  as  security  for  some 
debt  or  engagement ;  a  pledge.  Story  on 
Bailm.  §  1 .     See  Cross  on  Lien,  63 — 1 1 . 

To  PAWN.  [Lat.  pignerare.]  To  de- 
liver to  another  in  pledge,  or  as  security 
for  a  debt  or  sum  borrowed. 

PAWNOR.  The  person  pawning  ffoods, 
or  delivering  goods  to  another  in  pledge. 
Sometimes  termed  the  pledger.  2  Kent's 
Com,  678—686.     Story  on  Bailm.  §  287. 

PAWNEE.  The  person  receiving  a 
pawn,  or  to  whom  a  pawn  is  made ;  the 
person  to  whom  goods  are  delivered  by 
another  in  pledge.  Sometimes  termed  the 
pledgee.  2  ICenfs  Com.  678 — 686.  Story 
on  Bailm,  §  287. 

PAX.  Lat.  In  old  English  law.  Peace; 
the  peace.  A  state  of  order  and  quiet,  in 
the  preservation  of  which  the  whole  com- 
munity was  concerned;  otherwise  caUed 
the  king's  peace,  {pax  regis,)  he  being  the 
principal  conservator  of  the  peace  of  the 
tdngdom.     1  BL  Com.  268,  349,  860. 
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PAX  ECCLESI^.  L.  Lat.  la  old 
English  law.  The  peace  of  the  church. 
See  Peace  of  Gfod  and  the  church. 

A  particular  privilege  attached  to  a 
church ;  sanctuary,  (q.  v.)  CrahVs  Hist,  41. 
Cowell. 

PAX  REGIS.  Lat.  In  old  English 
law.  The  king's  peace.  See  Pax,  Contra 
pacem. 

A  place  privileged  by  the  kmg's  protec- 
tion ;  a  space  (afterwards  called  the  verge 
of  the  court,)  extending  from  the  palace 
ffate  to  the  distance  of  three  miles,  three 
furlong,  three  acres,  nine  feet,  nine  palms 
and  nme  barley  corns.  Ifickes'  Diss.  ep. 
114,  citing  the  Textus  Boffensis.  d  Bl.  Com. 
76,  note.  According  to  the  laws  of  Ed- 
w£uxi  the  Confessor,  cited  by  Spelman,  it 
consisted  of  four  miles,  three  furlongs,  and 
nine  acres  in  breadth,  and  nme  feet,  <&c. 
LL.  Edw.  Cmf  c.  12. 

PAYEE.  In  mercantile  law.  The  per- 
son m  whose  favor  a  bill  of  exchange,  pro- 
missory note  or  check  is  made  or  drawn  ; 
the  person  to  whom,  or  to  whose  order  a 
bill,  note  or  check  is  made  payable.  3  Kent's 
Com.  15.  Chitty  on  Bills,  2.  Stw^  cm 
Bills,  §  54,  et  seq. 

PAYN.  L.  Fr.  [from  Lat.  pants,  bread] 
Bi;^;  distinguished  in  Britton  (reciting 
the  statute  of  51  Hen.  III.)  as  payn  de  co- 
ket,  (cocket  bread,)  payn  de  gastel,  (wastel 
bread,)  payn  de  simenel,  (simnel  bread,) 
payn  de  treyt,  (bread  of  treet,)  payn  de 
toutz  hlees,  (bread  of  all  grains,)  and  other 
kinds.     Britt.  c.  30. 

PAYS,  Pais,  L.  Fr.  The  country  ;  a 
jury.  Si  le  defendaunt  se  eyt  mys  de  bien 
et  de  mal  en  le  pays,  et  le  pays  die  que  il 
soit  coupable  ;  if  the  defendant  have  put 
himself  for  good  and  for  evil  upon  the 
country,  and  the  country  say  that  he  is 
guilty.     Britt.  c.  25. 

The  country  or  neighborhood.  Soit  le 
usage  da  pays  et  del  leu  tenu  pur  ley  ;  the 
usage  of  tlie  country  and  of  the  place  shall 
be  held  for  law.     Id.  c.  103.  . 

PEACE.  [L.  Fr.  peas,  pees  ;  Lat.  pax.]  ' 
Quiet,  orderly  behavior ;  the  quiet  onierly 
behavior  of  the  citizens  or  subjects  of  a  com- 
munity towards  one  another,  and  towards 
the  government,  which  is  said  to  be  broken 
by  acts  of  a  certain  kind.  See  Breach  of 
Peace.  Defined  in  the  old  books,  "  a  quiet 
and  harmless  behavior  toward  the  king  and 
his  people."  Lamb.  Eirenarch.  hb.  1,  c.  2. 
CknoelU 


PEACE  OF  GOD  A^D  THE 
[  CHURCH.     [L.  Lat.  pax  Dei  et  ecclesics.] 

In  old  English  law.  That  rest  and  cessa- 
I  tion  which  the  king's  subjects  had  from 
.  trouble  and  suit  of  law,  between  the  terms 

and  on  Sundays  and  holidays.  Cowell. 
I  Spelman. 

j  PEACE.  [L.  Fr.  peas,  pees,  peez.]  In 
!  old  English  practice.  The  name  sometimes 
j  given  ^rom  the  French)  to  the  concord,  in 
!  a  fine  of  lands.  "  Cry  (or  rehearse)  the 
■  peace."  Stat.  Mod.  Lev.  Fines.  "  The 
1  peace  is  such."  Id, 

'  PEAS,  Pees.  L,  Fr.  Peace.  JV^ostre  peas 
I  en/reinte  ;  our  peace  broken.     Britt.  c.  23. 

PECCATUM.  Lat.  [from  peccare,  to 
sin,  or  transgress.]  A  fault ;  a  sin.  Pec- 
catum  peccato  addit,  qui  culpa  quam  facit 
patrocinium  defensionis  adjungit.  He  adds 
sin  to  sin  who  joins  to  the  fault  which  he 
has  committed  the  protection  of  a  defence, 
[who  after  he  has  committed  an  offence 
undertakes  to  excuse  or  justify  it.]  5  Co.  49. 

PECHE.  L.  Fr.  [from  Lat.  peccatum, 
q.  v.]     A  fault  or  offence.     Britt.  c.  34. 

PECIA.  L.  Lat.  In  old  pleadings  and 
records.  A  piece.  Pecia  terras  ;  a  piece 
of  land.  Paroch.  Ant.  240.  Spelman. 
Sex  pecias  plumbi ;  six  pieces  of  lead. 
Reg.  Grig.  126.  Called  an  uncertain  word. 
I  Ld.  Raym.  191.  But  held  good.  2  Stra. 
809. 

PECULATUS.  Lat.  In  the  civH  law. 
The  offence  of  stealing  or  embezzling  the 
public  money,  {fur turn  pecunia  publicce 
vel  fiscalis.)  Calv.  Lex.  Inst.  4.  18.  9. 
4  Bl.  Com,  122.  Hence  the  common 
English  word  peculation,  but  embezzlement 
is  the  proper  legal  term.  4  Bl.  Com.  ub.  sup. 

PECULIAR.  In  English  ecclesiastical 
I  law.  An  exempt  jurisdiction  ;*  a  parish 
I  which  is  exempt  from  the  jurisdiction  of 
;  the  ordinary  of  the  diocese,  and  is  subject 
:  to  the  metropolitan  only.     3  BL  Com,  05. 

I  See  Court  of  peculiars. 

I 

PECULIUM.  Lat.  [dimm.  oipecunia.] 
In  the  Roman  law.  Literally,  a  UtUe  money 
I  or  property,  {pusilla  pecunia ;)  a  private 
or  separate  property ;  a  Uttle  property  or 
stock  of  one  s  own.*  A  limited  amount  of 
money  or  property  which  a  son  or  servant 
was  allowed  to  have,  separate  from  the 
accounts  or  stocks  of  his  father  or  master ; 
{pusilla  pecunia  quam  filius  familias  vel 
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sennti  a  rationibus  patemis  vel  dominieis 
separatam  kcihet)  Heinece,  Elem,  Jur.  Civ, 
lib.  2,  tit.  9,  §  473. 

PECULIUM  CASTRENSE.  Lat.  In 
the  Roman  law.  That  kind  of  peculinm 
which  a  son  acquired  in  war^  or  from  his 
connexion  with  the  camp  {casirum?^  Hein. 
El.  J.  C.  lib.  2,  tit.  9,  §474. 

PECUNIA.  Lat.  [from  ptcu  or  pecus, 
cattle.]  Originally  ana  radically,  property 
in  cattle,  or  cattle  themselves.  So  called, 
because  the  wealth  of  the  ancients  con- 
sisted in  cattle.  Co,  Litt,  207  b.  This 
sense  of  the  word  was  departed  from  at  an 
early  period  in  Roman  law,  but  very  dis- 
tinctly occurs  in  old  English  law.  Pastura 
ibidem  ad  pecuniam  vtlla ;  pasture  in  the 
same  place  for  the  cattle  of  the  town.  A 
common  expression  in  Domesday.  Spelman, 
Sometimes  qualified  as  viva  pecunia,  LL, 
Edw,  Ccnf,  c.  10. 

In  the  civil  law.  Property  in  general, 
real  or  personal ;  any  thing  that  is  actually 
the  subject  of  private  property.  Calv,  Lex. 
ffeinecc.  Elem,  Jur,  Civ,  lib.  2,  tit.  1, 
§312. 

In  a  narrower  sense,  personal  property ; 
fungible  things.  Calv,  Lex.  In  old  Eng- 
lish law,  goods  and  chattels.     Spelman, 

In  the  strictest  sense,  money.  This  has 
become  the  prevalent,  and  almost  the  ex- 
clusive meaning  of  the  word. 

PECUNIA  NUMERATA.  Lat.  In 
civil  and  old  English  law.  Counted  money ; 
money  paid  by  count  or  tale.  Inst.  2.  24. 
pr.     Bract,  fol.  94. 

PECUNIA  NON  NUMERATA.  Lat. 
In  the  civil  law.  Money  not  paid.  The 
subject  of  an  exception  or  plea  in  certain 
cases.  Inst,  4.  18.  2.  See  EMepttopecu- 
nia  mm  numerates. 

PECUNIA  TRAJECTITIA.  Lat.  In 
the  civil  law.  Literally,  money  carried 
across  the  sea,  {quoi  trans  mare  vehitur.) 
Dig,  22.  2.  1.  Money  lent  to  sea,  or  ad- 
vanced on  the  hazard  of  the  lender  to  carry 
(as  was  supposed)  over  the  sea.  Molloy 
de  Jur.  Mar,  357.  Another  name  for 
fientis  nauticum,  (a.  v.)  or  maritime  interest. 
See  2  Sumner's  E.  167,  181,  Story,  J. 

PECUNIARY  CAUSES.  In  English 
ecclesiastical  practice.  Causes  arising  from 
the  withholding  of  ecclesiastical  dues,  or 
tiie  doing  or  neglecting  some  act  relating  to 
the  church,  whereby  some  damage  accrues 
t6  the  plamtifr.    3  JBL  Com.  88. 


PECUNL^Y  LEGACY.  A  legAcy 
of  a  sum  of  money ;  a  gift  of  a  sum  of 
money  by  Will.  Otherwise  called  a  genet«l 
legacy.  2  Bl.  Com,  512.  But  it  has  been 
said  ihsLt  the  use  of  the  word  "  pecuniary  '* 
synonymously  with  "  general,"  as  descrip- 
tive of  a  legacy,  is  not  strictly  accurate ;  for 
every  general  legacy  is  not  pecuniary,  (i.  e., 
relating  to  mcmey,)  and  one  spedes  ci 
specific  legacy  is  of  a  pecuniary  nature. 
1  Bqper  on  Legacies,  IdO,  (ch.  8^  sect.  1.) 
note. 

PED AGIUM.  L.  Lat.  (from  pes,  foot.] 
In  feudal  law.  Money  given  for  the  paflsmg 
by  foot  or  horse  through  any  country. 
Spelman.     Cowell.     8  Co.  47  a. 

PEDANEUS.  Lat.  [from  pes,  foot.] 
In  the  Roman  law.  On,  or  at  the  foot ; 
occupying  a  low  position.  A  term  applied 
to  the  judices  appointed  by  the  praetor  to 
determine  causes ;  either  from  their  not 
occupying  a  tribunal  or  elevated  seat,  or 
because  they  were  occupied  with  small  or 
less  important  causes.  See  Judex  Pedanetu. 

PEDEM  PONERE.  L.  Lat.  In  civil 
and  old  English  law.  To  put  or  place  the 
foot.  A  figurative  expression  used  to  de- 
note the  taking  possession  of  lands ;  which 
was  done  by  standing  upon  or  walking  over 
them,  or  sjrmbolically  by  merely  placing  the 
foot  upon  the  ground ;  (Fr.  mettre  del  pee 
en  nosme  de  seisine,  Britt.  cc.  35,  86,  42, 
43.)  Calv.  Lex.  See  Pedis  positio,  Pos- 
sessio. 

PEDIS  ABSCISSIO.  Lat.  In  old 
criminal  law.     The  cuttmg  off  a  foot;  a 

Sunishment  anciently  inflicted  instead  of 
eatb.     Fleta,  lib.  1,  c.  88. 

PEDIS  POSITIO.  Lat.  In  civU  and 
old  English  law.  A  putting  or  placing  of 
the  fdot.  A  term  used  to  denote  the 
possession  of  lands  by  actual  corporal  entry 
upon  them,  and  sometimes  as  the  analysis 
of  the  word  possessio  (q.  v.)  itself.  Called 
also  pedis  possessio.  Thompson,  C.  J. 
15  Johns,  Rill.  Gibson,  C.  J.,  5  Penn. 
St,  (Barr's)  B.  303. 

PEE.  L.  Fr.  [from  Lat  pes,]  Foot  ; 
the  foot.  Le  mettre  del  pee  en  te  mees  en 
nosme  de  seisine  ;  the  puttmg  of  the  foot  in 
the  house  in  name  of  seisin.  Britt,  c.  43. 
See  Pedem  ponere. 

PEER.  [L.  Fr.  peir,  pair,  pere  ;  from 
Lat.  par,  equal.]  An  equal ;  one  of  the 
same  rank 


Digitized  by 


Google 


PEE 


(789) 


PEN 


In  feudal  and  old  European  law.  The 
vassal  of  a  lord,  in  his  capacity  of  judge  in 
the  lord's  court.  Esprit  des  Loiz,  liv.  28, 
c.  27.     See  Peers, 

PEERS.  [L.  Fr.  pairs  ;  Lat.  pares:]  In 
feudal  law.  The  vassals  of  a  lord  who  sat 
in  his  court  as  judges  of  their  co-vassals, 
and  were  called  peers  as  bein^  each  other's 
equals,  or  of  the  same  condition.  Esprit 
des  Loix,  liv.  28,  c.  27.  Id,  Fiv.  30,  c.  18. 
Hence  the  expressions  "  trial  by  peers  "  and 
"  judgment  of  peers,"  as  used  in  English 
and  American  law  to  denote  trial  hyjury. 
Magna  Charta,  c.  29.  4  BL  Com.  849. 
2  Kenfs  Oom,  13,  and  note. 

In  English  law.  The  nobility  of  the 
kingdom,  who,  though  different  in  rank,  are 
all  peers  (equals)  in  respect  of  their  nobility. 
1  BL  Com.  403.  In  cases  of  treason,  felony 
and  mispiision  of  the  same,  a  nobleman  is 
always  tried  by  his  peers,  the  word  having 
in  this  application,  both  its  ancient  and 
modern  meanmg.*  1  BL  Com.  401.  The 
vrord  peers  is  exclusively  used  to  denote  the 
lords  temporal.     Id.  ibid.     4  Id.  264. 

PEES.  L.Fr.  Peace.  Encontre  nostre 
pees ;  against  our  peace.  Britt.  fol.  2. 
De  nostre  pees.     Id,  c.  16. 

The  concord  in  a  fine  of  lands.  Kelham. 
See  Peace. 

PEINE.  L.  Fr.  [from  Lat.  joa/ia.] 
Punishment.    Kelham. 

PEISIBLE.  L.  Fr.  Peaceable.  Si 
ilz  eyent  eu  peisible  seisins ;  if  they  have 
had  peaceable  seisin.  Britt.  c.  42.  Id.  c.  47. 

Peisiblement  ;  peaceably.  Que  il  avera 
peisiblement  tenu  ;  which  he  shall  have 
peaceably  held.     Id.  c.  42. 

PEISON.  L.  Fr.  [L.  Lat.  pessona.] 
Mast.  A  general  name  for  acorns,  nuts 
and  other  similar  produce  of  trees.  Britt. 
c.  56. 

PELLETUM.  L.Lat.  A  buUet.  b  Co. 
120  a,  122  a,  Long's  case.  Called  a 
pellet.     Id.  ibid. 

PENAL,  [from  Lat.  poenalis,  from  poena, 
punishment  or  penalty.]  Enacting  punish- 
ment. Webster.  Imposing  a  punishment 
or  penalty.     See  Penal  statute. 

Connected  with  a  penalty,  either  as  the 
object  or  consequence  of  an  action. 

PENAL  ACTION.  [Lat.  actio  pcenalis.] 
In  practice.  An  action  upon  a  penal 
AlAtute;  an  action  for  the  recovery  of  a 


penalty  given  by  statute.     8  Steph.  Com. 
535,  636. 

PENAL  STATUTE.  A  statute  which 
punishes;  a  statute  which  forbids  an  act, 
and  punishes  the  doing  or  commission  of 
it.  A  statute  enacting  or  imposing  a 
penalty  or  punishment  on  the  commission 
of  a  certain  offence.*     1  Steph.  Com.  68. 

PENALTY.  [Lat.  pcena.]  A  punish- 
ment ;  a  punishment  imposed  by  statute  as 
a  consequence  of  the  commission  of  a  cer- 
tain specified  offence.  • 

A  pecuniary  punishment ;  a  sum  of 
money  imposed  by  statute  to  be  paid  as  a 
punishment  for  the  commission  of  a  cer- 
tain act. 

A  sum  of  money  agreed  upon,  and  fixed 
by  the  parties  to  a  contract,  to  be  pwd  in 
case  of  its  non  performance  by  either ; 
being  intended  to  secure  the  performance 
of  the  contract. 

A  sum  of  money  mentioned  in  the  obliga- 
tory part  of  a  bond,  to  be  paid  by  the 
obligor,  absolutely  in  its  terms,  but  in  fact 
(taken  with  reference  to  the  condition 
annexed)  only  in  case  of  non  performance 
of  the  condition. 

The  legal  operation  of  a  penalty,  pro- 
perly so  called,  is  not  to  create  a  forfeiture 
of  the  entire  sum  named,  but  only  to  cover 
the  actual  damages  occasioned  by  the 
breach  of  contract ;  and  therefore,  on  pay- 
ment of  such  damages,  or  in  case  of  a  bond, 
of  the  principal  and  interest  actually  due, 
the  party  who  has  incurred  the  penalty 
will  be  relieved  or  discharged  from  it.  But 
in  the  case  of  what  is  termed  liquidated 
damages,  the  whole  of  the  precise  sum 
named  may  be  exacted  of  the  party  who  is 
in  default,  and  the  court  will  not  interfere 
to  relieve  him.  See  2  Steph.  Com.  159 — 
162.  2  Story's  Eq.  Jur,  §§  1313—1326. 
See  Liquidated  damages. 

PENDENTE.  Lat.  Pending;  or,  in 
the  literal  old  English,  hanging,  (q.  v.) 

PENDENTE  LITE.  Lat.  Pending  the 
suit ;  during  the  actual  progress  of  a  suit ; 
during  litigation. 

Peadente  lite  nihil  Ivn^Telnr.   Pending 

the  suit  nothing  should  be  changed.  Co. 
lAtt.  344  b.  During  the  pendency  of  a 
suit  no  change  should  be  made  in  the  pro- 
perty, which  is  the  subject  of  it,  as  by  a 
conveyance  by  one  of  the  parties,  which 
may  affect  the  rights  of  his  opponent.  Cross 
on  Lien,  140.  The  effect  of  this  maxim, 
however,  is  not  to  annul  the  conveyance 
but  only  to  render  it  subservient  to  the 
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rights  of  the  parties  m  the  litigation.  Story^s 
JSq.  Jur,  §  406. 

PENDERE.  Lat.  In  the  civil  law. 
To  hang ;  to  be  in  suspense.      Calv,  Lex. 

To  be  attached,  as  fruit  to  a  tree.  Id, 
See  Fructua  pendenies. 

To  depend  upon,  or  grow  out  of.    Id, 

To  pay,  as  a  penalty.     Id, 

PENDING,  (or  DEPENDING.)  A 
term  applied  to  a  writ,  sometimes  from  the 
day  of  the  teste,  and  sometimes  from  the 
day  of  the  return.  6  Cb.  47  a,  47  b,  Gil- 
bert Littleton's  case, 

PENDRE.  L.  Fr.  [from  Lat.  pendere.] 
To  hang,  (execute.)  Pendu ;  hung,  or 
hanged.  Jugement  de  estre  treyne  et  pendu ; 
judgment  to  be  drawn  and  handed.  BHtt, 
0.  23.  The  L.  Lat.  pendutus,  derived  from 
pendu,  occurs  in  the  laws  of  the  Ripuarians, 
tit.  79.  Spelman. 

PENES.  Lat.  In  the  possession;  in 
one's  possession  or  power ;  under  one's 
control.  A  distinction  was  made  in  the 
civil  law  between  this  term  and  apud  (with, 
or  in  ;)  which  had  a  less  forcible  and  com- 
prehensive meaning.     Dig,  50.  16.  63. 

PENSA.  L.  Lafc.  |^from  Lat.  pendere,  to 
weigh.]  In  old  English  law.  A  weight. 
Ad  pensam  ;  by  weight.  The  ancient  way 
of  paying  into  the  exchequer  as  much 
money  for  a  pound  sterling  as  weighed 
twelve  ounces  troy.  Lowndes'  Essay  upon 
Coin,  4.  Cowell.  This  was  distinguished 
from  payment  de  numero,  by  count. 

In  old  records.  A  wey  (weigh)  of  salt 
or  cheese,  containing  two  hundred  and 
fifty  six  pounds.     Cowell, 
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PENSATA. 
Libra  pensa. 


L.  Lat.     Weighed.     See 


PENSIO.  Lat.  [from  pendere,  to  pay.] 
In  the  civil  law.  A  payment,  properly,  for 
the  use  of  a  thing.     Calv,  Lex, 

A  rent ;  a  payment  for  the  use  and  occu- 

$ation  of  another's  house,  (Gr.  iv6^»tov.) 
d, 

PENSION.  L.  Fr.  [from  Lat.  pensio, 
q.  v.]  A  payment  of  rent,  (L.  Lat.  red- 
ditus,)  Pension  de  chambre ;  rent  from 
the  chamber  or  coflfer,  {redditus  de  camera  ;) 
an  annuity.     Britt,  c.  68.     See  Annuity. 

PENSION.  In  English  practice.  An 
annual  payment  made  by  each  member  of 
the  Inns  of  Court.     CowelL  ffolthouse. 


An  assembly  of  the  members  of  the  so- 
ciety of  Gray  s  Inn,  to  consult  of  their  af- 
fairs.    Id, 

PENNY,  Pcwy.  [from  Sax,  penig  ;  Lat. 
denarius,  q.  v.]  The  ancient  current  silver 
money  of  England.  2  Inst,  575.  See 
Defiarius, 

Money  in  general ;  tribute  money.  See 
Aver  penny, 

PEONIA.  Span.  In  Spanish  Ameri- 
can law.  A  lot  of  land  of  fifty  feet  front, 
and  one  hundred  feet  deep.  2  White's 
Recop,  [3 8,  J  49.  Originally  the  portion 
granted  to  foot  soldiers,  of  spoils  taken  or 
Smds  conquered  in  war.  12  Peters'  R, 
442 — 444,  notes. 

PER.     Lat.     By.     Per  curiam,  (q.  v.) 
By ;  through,  in  consequence  of.     Per 

infortunium,  (q.  v.) 

By  ;  according  to.     Per  stirpes,  (q.  v.) 
For;  during.      Per   quadraginia  dies; 

for  forty  days.     Bract,  fol.  96. 

PER  ^S  ET  LIBRAM.  Lat.  In  the 
Roman  law.  By  brazen  coin  and  balance. 
A  term  applied  to  the  ceremony  of  emanci- 
pating a  son,  which  was  conducted  in  the 
form  of  a  sale,  the  purchaser  striking  with 
a  brazen  coin  a  balance  held  by  a  person 
called  libripens,  (balance  holder.)  Adam's 
Rom.  Ant.  52.  Wills  were  anciently  made 
with  this  formahty.     Inst.  2.  10.  1. 

PER  ANNULUM  ET  BACULUM.  L. 
Lat.  In  old  English  law.  By  ring  and 
staff,  or  crozier.  The  symbolical  mode  of 
conferring  an  ecclesiastical  investiture.  1  Bl. 
Com.  378,  379.     See  Annultis  et  baculus. 

PER  AVERSIONEM.  Lat.  In  the 
civil  law.  By  turning  away.  A  term  ap- 
plied to  that  kind  of  sale  where  the  goods 
are  taken  in  bulk,  and  not  by  weight  or 
measure,  and  for  a  single  price ;  or  where 
a  piece  of  land  is  sold  as  containing  in  gross, 
by  estimation,  a  certain  number  of  acres. 
Pothier  Contr.  of  Sale,  num.  256,  309. 
1  Story's  Eq.  Jur,  §  144  a.  So  called 
because  the  buyer  acts  without  particular 
examination  or  discrimination,  turning  his 
face,  as  it  were,  away,  Calv.  Lex.  voc. 
Aversione.  It  seems  to  be  nearly  of  the 
same  import  with  the  common  English 
phrases  "  in  gross,"  "  by  the  lot"  or  "  lump." 

PER  CAPITA.  Lat.  By  heads ;  ac- 
cording to  the  number  of  persons ;  as  indi- 
viduals ;  share  and  share  alike.  A  term 
of  the  civil  law,  extensively  used  in  the 
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modem  English  and  American  law  of  dis- 
tribution and  descent  of  estates.  Where 
several  persons  are  equally  near  of  kin  to  a 
deceased  intestate,  or  stand  in  equal  degree, 
they  take  equally  per  capita,  that  is,  accord- 
ing to  their  own  persons,  and  in  their  own 
rights,  without  reference  to  the  stocks  from 
which  they  have  sprung.  2  Bl.  Com*  218. 
2  Kenfa  Cam,  426 — 428,  and  notes.  4  Id. 
391,  392.  2  Williams  an  Hxec.  1285. 
2  HiUiard's  Real  Prop.  194.  See  Capita, 
Caput,  In  capita. 

PER  CORPUS.  Lat.  In  old  English 
law.  By  the  body.  By  the  duellum  or 
battel,  as  distinguished  from  per  patriam, 
by  the  country.     Bract,  fol.  133  b. 

PER  CURIAM.  L.  Lat.  In  practice. 
By  the  court.  A  phrase  still  used  in  the 
reports,  and  in  some  writs. 

PER  DEFALTAM.  L.  Lat.  In  old 
practice.     By  default.     Be(jf,  Jud.  47. 

PER  FORMAM  DONI.  L.  Lat.  In 
English  law.  By  the  form  of  the  gift ;  by 
the  designation  of  the  giver,  and  not  by  the 
operation  of  law.  2  BL  Com.  113,  191. 
See  Formedon. 

PER  INDUSTRLA.M  HOMINIS.  Lat. 
In  old  English  law.  By  human  industry. 
A  term  applied  to  the  reclaiming  or  taming 
of  wild  animals  by  art,  industry  and  educa- 
tion.    2  Bl.  Cam.  391. 

PER  INFORTUNIUM.  L.  Lat.  In 
criminal  law.  By  misadventure.  4  BL 
Com.  182.  Homicide  of  a  certain  kind  is 
so  called.     See  Homicide  per  infortunium. 

PER  METAS  ET  BUND  AS.  L.  Lat. 
In  old  English  law.  By  metes  and  bounds. 
See  Bunda. 

PER  MISADVENTURE.  Lat.  and 
Eng.  In  old  English  law.  By  mischance. 
4  BL  Com.  182.  The  same  with  per  in- 
fortunium, (q.  V.) 

PER  MY  ET  PER  TOUT.  L.  Fr. 
By  the  half  or  moiety,  and  by  all ;  having 
each  the  entire  possession  as  well  of  every 
parcel  as  of  the  whole.  2  BL  Cam.  182. 
A  term  used  as  descriptive  of  the  mode  of 
possession  by  joint- tenants.  Id.  ibid,  1 
JSUliard't  Real  Prop.  665. 

PER  PAIS.  L.  Fr.  By  the  country; 
by  jury.    3  BL  Cam.  d48»  849.  See  Paii. 


PERPLEGIUM.  L.Lat.  InoldEnff- 
hsh  law.  By  pledge  or  surety ;  on  bau. 
Bract  fol.  153. 

PER  QUOD.  L.  Lat.  In  pleading. 
By  which;  whereby.  Words  introducing 
a  consequence  of  law  from  matters  of  fact 
before  stated.  Treby,  C.  J.,  1  Ld.  Raym. 
412.  The  initial  and  emphatic  words  of 
that  clause  in  the  old  Latin  forms  of  declara- 
tions, in  which  the  plaintiff  stated  the  special 
damapehe  had  sustained,  as  the  consequence 
of  the  act  or  acts  previously  mentioned. 
3  BL  Com.  124.  Shaw,  C.  J.,  2  Metcalf's 
R.  469.  Now  used  as  the  name  of  the 
clause,  which  is  literally  translated  in  the 
modem  precedents.  The  words  per  quod 
occur  in  a  similar  connexion  in  the  form  of  the 
old  Latin  writs  of  trespass.     Reg.  Grig.  95. 

PER  QUOD  CONSORTIUM  AMISIT. 
L.  Lat.  In  old  pleading.  Whereby  he 
lost  the  company  (of  his  wife.)  A  phrase 
used  in  the  old  declarations  in  actions  of 
trespass  by  a  husband,  for  beating  or  ill 
usmg  his  wife,  descriptive  of  the  special 
damaffe  he  had  sustained.  3  Bl.  Com.  140. 
Cro.  Jac.  501,  538. 

PER  QUOD  SERVITIUM  AMISIT. 
L.  Lat.  In  old  pleading.  Whereby  he 
lost  the  service  (of  his  servant.^  A  phrase 
used  in  the  old  declarations  m  actions  of 
trespass  by  a  master,  for  beating  or  ill  using 
his  servant,  descriptive  of  the  special  damage 
he  had  himself  sustained.  3  BL  Cam.  142. 
9  Co.  113  a. 

PER  STIRPES.  Lat.  Bv  stocks  or 
roots;  as  representatives  of  stocks ;  bright 
of  stocks.  A  term  of  the  civil  law,  exten- 
sively used  in  the  modem  English  and 
American  law,  to  denote  that  mode  of  the 
distribution  and  descent  of  intestate's 
estates,  where  the  parties  entitled  take  the 
shares  which  their  stocks,  (such  as  a  father) 
if  living,  would  have  taken.  2  BL  Com, 
211,  218.  2  Kent's  Com.  426.  4  Id. 
390 — 392.  See  Stirps,  Stirpes,  Per  capita. 

PER  TOTAM  CURIAM.  L.  Ut.  By 
the  whole  court.  A  common  phrase  in  the 
old  reports. 

PER  UNIVERSITATEM.  Lat.  In 
the  civil  law.  By  the  whole  or  entirety ; 
as  a  whole ;  in  general.  A  term  applied 
to  the  acquisition  of  entire  estates,  as  dis- 
tinguished from  smgle  or  separate  articles 
of  property,  {singula  res.)  Inst.  2.  9.  1. 

PER  VADIUM.    L.Lat.    Inoldpxac- 
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tice.    By  gage.    Words  in  the  old  writs 
of  attachment  or  pone,     3  BL  Com,  280. 

PER  VERBA  DE  PRJESENTL  L. 
Lat.  By  words  of  the  present  (tense.)  A 
phrase  appUed  to  contracts  of  marriage. 

1  £1,  Com,  439.     Per  verba  de  futuro ; 
by  words  of  the  future  (tense.)     Id.  ibid. 

2  Kent*8  Com,  Si, 

PER  VISUM  ECCLESI^.  L.  Lat. 
In  old  English  law.  By  view  of  the  church ; 
under  the  supervision  of  the  church. 
The  disposition  of  intestate's  goods  per  vi- 
sum ecclesioe,  was  one  of  the  articles  con- 
firmed to  the  prelates  by  King  John's 
Magna  Charta.     3  BL  Com.  96. 

PER  VIVAM  VOCEM.  L.  Lat.  In 
old  English  law.  By  the  Uving  voice  ;  the 
same  with  vivA  voce.     Bract,  fol.  95. 

PER,  (by,)  GUI,  (to  whom,)  and  POST, 
(after.)  L.  Lat.  In  old  practice.  Words 
used  as  descriptive  of  the  dififerent  forms  of 
writs  of  entries,  according  to  the  degrees  in 
which  they  were  brought.  3  BL  Com,  181. 
See  JEntry,  Writ  of. 

PERAMBULATION.  [Lat.  perambu- 
laiio,  from  perambulare,  from  per,  through, 
and  ambulare,  to  walk .]  A  walking  through, 
about  or  over ;  a  going  around  a  place  to 
settle  its  boundaries,  or  for  other  purposes. 
See  De  perambulatione  facienda. 

PERAMONT.  L.  Fr.  Above.  Kel- 
ham.     See  Paramount. 

PERCEPTURA.  L.  Lat.  In  old 
records.  A  wear ;  a  place  in  a  river  made 
up  with  banks,  dams,  <&c.  for  the  better 
convenience  of  preserving  and  taking  fish. 
Paroch.  Ant.  120.     CowelL 

PERCH.  [L.  Lat.  pertica.]  A  measure 
of  land  containing  five  yards  and  a  half,  or 
sixteen  feet  and  a  half  m  length ;  otherwise 
called  a  rod  or  pole.  CowelL  1  iV.  Y. 
Rev.  SL  [607,]  617,  §  6.  Originally  of  no 
fixed  length.     Spelman,  voc.  Pertica. 

PERCUTERE.  Lat.  In  old  English 
law.  To  strike.  Percutere  duellum ;  to 
strike  the  duel ;  to  engage  or  jom  in  the 
combat.     Bract,  fol.  139. 

Percussit ;  (he)  struck.  An  essential 
word  in  old  indictments.  5  Co.  122  a, 
Long'i  case. 

PERDONARE.  L.  Lat.  In  old  Eng- 
lish law.    To  pardon.     Bract,  fol.  127. 


Perdoiiqvinws  ;  we  have  pardoned.  An 
emphatic  word  in  the  old  charters  of  pardon. 
Reg.  Grig.  310. 

Perdonatio.  A  pardoning ;  a  pardon. 
Carta  perdonationis  ;  a  charter  of  pardon. 
See  Reg.  Grig.  308—312  b. 

PERDUELLIO.  Lat.  [from  perduelUs, 
an  open  enemy.]  In  the  civil  law.  Treason; 
the  crime  of  open  hostility  against  the  state 
or  prince ;  whatever  was  attempted  directly 
against  the  being  or  safety  of  the  repubhc, 
or  of  the  prince,  or  his  ministers.  Calv. 
Lex.  Inst.  3.  1.  5.  Hallifax  Anal,  b.  3. 
c.  12,  num.  20.  Heimcc.  Mem.  Jur.  Civ. 
lib.  4,  tit.  18,  §  1341. 

PEREMPTORIUS.  Lat.  [from  peri- 
mere,  to  destroy ;  to  take  away  or  defeat 
entirely.]  In  the  civil  law.  That  which 
destroys  or  defeats,  not  for  a  time,  but  for- 
ever. Exceptions  were  so  called  because 
they  operated  as  a  perpetual  bar  to  the 
action,  and  entirely  destroyed  the  founda- 
tion of  it;  (perpetua  et  peremptorise  sunt, 
quce  semper  agentibus  obsiant,  et  semper 
rem  de  qua  agitur  perimunt.)  InsL  4. 13. 9. 
The  term  exceptio  peremptoria,  was  taken 
from  the  civil  law  by  Bracton,  and  hence 
the  English  peremptory  as  appUed  to  a 
defendant's  plea.     Bract  fol.  240,  399  b. 

PEREMPTORY,  [from  Lat.  peremp- 
torius,  q.  v.]  Literally  and  radically,  that 
which  destroys,  {quod  perimit,)  or  wholly 
and  at  once  defeats ;  as  a  peremptory  plea, 
(q.  V.) 

That  which  disposes  of  a  matter  at  once, 
and  without  delay ;  that  which  admits  of 
no  delay  or  argument;  absolute;  impera- 
tive ;  decisive ;  final.  As  a  peremptory 
mandamus  or  rule,  (qq.  v.) 

That  which  requires  no  cause  to  be 
shown ;  arbitrary ;  capricious ;  as  a  peremp- 
tory challenge,  (q.  v.) 

PEREMPTORY  CHALLENGE.  In 
criminal  practice.  A  species  of  challenge 
which  a  prisoner  is  allowed  to  have  against 
a  certain  number  of  jurors,  without  showing 
any  cause.     See  Challenge  peremptory, 

PEREMPTORY  MANDAMUS.  In 
practice.  A  writ  of  mandamus  which  ab- 
solutely requires  an  act  to  be  done,  with- 
out any  alternative  of  showing  cause  against 
it.  Usually  granted  on  the  return  of  an 
alternative  mandamus,  where  such  return 
is  found  insufficient  in  law  or  false  in  fact. 
3  Steph,  Com,  683,  694.    2  Burr.  Pr.  180. 

PEREMPTORY  PLEA.     In  pwwtioeL 
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A  ]»lea  founded  upon  matter  which  tends 
to  impeach  the  plaintiff's  right  of  action 
itself,  or  goes  to  destroy  the  ground  of 
action  entirely ;  a  plea  in  bar  of  the  action.^ 
Steph,  PL  46.  Id.  Appendix,  Note  (19.) 
3  Steph.  Com.  576. 

PEREMPTORY  RULE.  In  practice. 
An  absolute  rule ;  a  rule  without  any  con- 
dition or  alternative  of  showing*  cause.  See 
Absolute  rule. 

•■»  |perrecti«Bia  rel  BstMnB  Hodnm.  That 
is  perfect  to  which  nothing  is  wanting,  ac- 
cording to  the  measure  of  its  perfection  or 
nature.     Bob.  151. 

PERICULOSUS.  Lat.  [from  pericu- 
turn,  danger.]  Dangerous ;  perilous.  Peri- 
cttl««HHi  c«tvMtt«Ta»et  laH*ii»ta»iB4neere. 
It  is  perilous  or  hazardous  to  introduce 
new  and  untried  things.  Co.  Litt.  879  a. 
New  inventions  ('though  of  a  learned  judge 
in  his  own  protession,)  are  full  of  incon- 
venience.    Id.  ibid. 

Peric«l«««Hi  cxiiitiiii*  qv^d  b^noram  t1« 
i«r«Bi  !!•■  c*HiFr*b»iw  exeaipl*.     I  think 

that  dangerous  which  is  not  warranted  or 
approved  by  the  example  of  good  men. 
9  (7o.  97  b.  Sir  Oeorge  BeyneVs  caee. 

PERICULUM.  Lat.  Peril ;  danger ; 
hazard;  risk. 

Peiievlmn  rei  rendiUB,  ■•■dam  iradttM, 
Ml  cHptoria.  The  risk  of  an  article  sold, 
but  not  yet  delivered,  is  the  buyer's.  When 
the  contract  of  sale  has  been  rendered  bind- 
ing by  giving  earnest,  or  by  part  payment, 
or  part  dehvery,  or  by  a  compliance  with 
the  requisitions  of  the  statute  of  frauds,  the 
property,  and  with  it  the  risk,  attaches  to 
the  purchaser.  2  Kent's  Com.  498,  499. 
This  maxim  is  taken  from  the  civil  law, 
though  it  is  differently  apphed,  and  is  thus 
expressed  in  the  Institutes  :  Fericulum  rei 
vendita  statim  ad  emptorem  pertinet,  ta- 
metsi  adhuc  ea  res  emptori  tradita  non  sit  ; 
the  risk  of  a  thing  sold  immediately  attaches 
to  the  buyer,  although  the  article  itself  be 
not  yet  delivered  to  him.     Inst.  3.  24.  3. 

PERILS  OF  THE  SEA.  In  maritime 
and  insurance  law.  Natural  accidents  pe- 
culiar to  the  sea,  which  do  not  happen  by 
the  intervention  of  man,  nor  are  to  be  pre- 
vented by  human  prudence.  3  Kenfs  Com. 
216.  Piracy,  however,  is  a  peril  of  the 
seas.  Id.  ibid.  1  Phillips  on  Ins.  648. 
Under  peiils  of  the  sea  are  comprehended 
those  of  the  winds,  waves,  lightning,  rocks, 
shoidBv  runniog  f dul  of  other  vessels,  and  in 
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general  all  causes  of  loss  and  damage  to 
Sie  property  insured,  arising  from  the  ele- 
ments and  inevitable  accidents,  other  than 
those  of  capture  and  detention.  Id.  635. 
See  Story  on  Bailm.  §§  512—522. 

PERINHE  VALERE.  L.  Lat.  (To 
be  equally  valid.)  In  English  ecclesiastical 
law.     The  name  of  a  writ  of  dispensation 

rited  to  a  clerk  that  being  defective  in 
capacity  to  a  benefice  or  other  ecclesi- 
astical function,  was  de  facto,  admitted  to  it. 
So  called  from  the  emphatic  words  of  the 
Latin  form,  the  faculty  being  declared  to 
be  equally  effectual  to  the  party  dispensed 
with,  as  if  he  had  been  actually  capable  of 
the  thing  for  which  he  was  dispensed  with 
at  the  time  of  his  admission.  Stat.  25 
Hen.  VIII.  c.  21.     Cowell. 

PERJURIUM.  Lat.  [from  petjurare, 
to  forswear ;  from  per  and  jurare,  to  swear.] 
In  civil  and  old  English  law.  Perjury; 
the  breach  of  an  oath  ;  the  makmg  a  false 
oath.  Cum  contigerit  quod  juratores  fal- 
sum  facerint  sacramentum  et  ita  commiser- 
int  perjurium  ;  when  it  shall  happen  that  the 
jurors  make  a  false  oath,  and  so  commit 
perjury.  Bract,  fol.  288  b.  Fleta  defines 
it  to  be  a  lie,  confirmed  by  an  oath  ;  {men- 
dacium  cum  juramento  firmatum.)  Fleta, 
lib.  5,  c.  21 ;  lib.  2,  c.  1. 

PERJURY,  [from  Lat.  perjurium,  q.  v.] 
In  criminal  law.  False  swearing ;  the  ma- 
king a  false  oath  ;  the  breach  of  an  oath. 
Anciently  called  oath-breach,  or  oath-broken. 
See  Othesworth.  A  crime  committed  when 
a  lawful  oath  is  administered,  in  some  ju- 
dicial proceeding,  to  a  person  who  swears 
wilfully,  absolutely  snd  falsely,  in  a  matter 
material  to  the  issue  or  point  in  question. 
3  Inst.  164.  4  Bl.  Com.  137.  4  Steph. 
Com.  2C7.  See  2  Russell  on  Crimes,  596, 
(Am.  ed.^  and  the  criticism  in  the  note. 
Wharton  s  Am.  Crim.  Law,  472,  et  seq. 
This  common  law  definition  has  been  modi- 
fied in  England  by  statute.  4  Steph.  Com. 
267.     2  Russell  on  Crimes,  604,  et  seq. 

In  the  United  States,  the  definition  of 
perjury  is  generally  fixed  by  the  local  laws 
of  each  state.  See  Wharton's  Am.  Crim, 
Law,  468—472.  Lewis*  U.  S.  Crim.  Law, 
547 — 557.  2  Russell  on  Crimes,  (Am.  ed. 
1850,)  596,  597,  note. 

PERMISSIVE  WASTE.  That  kind  of 
waste  which  is  a  matter  of  omission  only ; 
as  by  suffering  a  house  to  fall  for  want  of 
necessary  reparations.  2  Bl.  Com.  261. 
3  Steph.  Com.  503.  4  Kent's  Com.  76, 
et  seq.    1  Hilliard's  Real  Prop.  266. 
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PERNANCY,  [from  L.  Fr.  pamer,  to 
take.]  Taking;  a  taking  or  receiving,  as 
of  the  profits  of  an  estate.  Actual  per- 
nancy of  the  profits  of  an  estate  is  the 
takmg,  perception  or  receipt  of  the  rents 
and  other  advantages  arising  therefrom. 
2  BL  Com.  163. 

PERNOR,  [from  L.  Fr.  pamour,  or 
pemour,  q.  v.]  A  taker.  Pernor  of  pro- 
fits is  the  taker  or  receiver  of  the  profits  of 
an  estate.     CowelL 

PERNOUR.  L.  Fr.  A  taker.  Le 
pemour  on  le  detenour  ;  the  taker  or  the 
detainer.     Britt,  c.  27. 

Perpctn»  lex  est  «all»m  legem  httmsMAm 
ac  positirain  perpctaam  eMe,  ct  clavsala 
^n9t  abrogatiaacm  ezcladit  ab  iaitia  aaa 

raiet.  It  is  a  perpetual  law  that  no  human 
and  positive  law  can  be  perpetual,  and  a 
clause  [in  a  law]  which  precludes  the  power 
of  abrogation  is  void  ah  initio.  Bacon's 
Max.  11,  in  reg.  19. 

PERPETUAL  CURACY.  In  English 
ecclesiastical  law.  A  place  of  divine  wor- 
ship having  parochial  rights  (particularly 
those  of  baptism  and  sepulture,)  of  which 
the  incumbent  is  not  removable  at  pleasure 
by  the  rector  or  vicar  of  any  supposed 
mother  church.     1  Wooddes.  Lect.  198. 

PERPETUATING  TESTIMONY.  In 
practice.  The  taking  of  testimony  in  order 
to  preserve  it  for  future  use,  as  where  it  is 
in  danger  of  being  lost  before  the  matter 
to  which  it  relates  can  be  made  the  subject 
of  judicial  investigation.  This  is  usually 
done  by  bill  filed  in  equity  for  that  purpose, 
and  sometimes  by  proceedmgs  at  law.  8 
Bl.  Com,  460.  2  SUyry'a  Eq,  Jur,  §  1506, 
et  seq.     Story's  Eq.  PL  §  600,  et  seq. 

PERPETUITY.  The  quahty  of  indefinite 
duration  without  change.  A  quality  by 
which  an  estate  becomes  inalienable  either 
perpetually,  or  for  a  very  long  period.  A 
modification  of  an  estate  by  which  it  is 
made  inaHenable  perpetually  or  indefinitely. 
See  4  Kent's  Com.  264. 

The  estate  itself,  so  modified  or  per- 
petuated. 

In  more  technical  language, — a  future 
limitation,  restraining  the  owner  of  an  estate 
from  aliening  the  fee-sunple  of  the  pro- 
perty, discharged  of  such  future  use  or 
estate,  before  the  event  is  determined,  or 
the  period  is  arrived,  when  such  future  use 
or  estate  is  to  arise.  If  that  event  or  period 
be  within  the"  bounds  prescribed  by  law,  it 


is  not  a  perpetuity.  Sanders  on  Uses  and 
Trusts,  196. — A  future  limitation,  whether 
executory  or  by  way  of  remainder,  and  of 
either  real  or  personal  property,  which  is 
not  to  vest  until  after  the  expiration  of,  or 
will  not  necessarily  vest  within  the  period 
fixed  and  prescribed  bv  law  for  the  creation 
of  future  estates  and  interests ;  and  which 
is  not  destructible  by  the  persons  for  the 
time  being  entitled  to  the  property  subject 
to  the  future  limitation,  except  with  the 
concm-rence  of  the  individuid  interested 
under  that  limitation.  Lewis  on  Per- 
petuity, 164. 

PERQUIRERE.  L.  Lat.  [from  per, 
through,  and  qucerere,  to  obtain.]  In  feu- 
dal law.  To  gain  or  acquire;  to  acquire 
by  one's  own  act;  to  purchase.  Breve 
perquirere  ;  to  purchase  a  writ.     CowelL 

Perquisitio.  Purchase.  2  BL  Com.  241. 
Acquisition  by  one's  own  act  or  agreement, 
and  not  by  descent.  Id.  ibid.  See  Pur- 
chase. 

Perquisitor.  A  purchaser;  one  who 
first  acquired  an  estate  to  his  family ;  one 
who  acquired  an  estate  by  sale,  by  gift,  or 
by  any  other  method,  except  only  that  of 
descent.     2  BL  Com.  220. 

Perquisitum.  Purchase.  Bract  fol.  66. 
Co.  Litt.  3  b,  18  b.  An  estate  acquired 
by  purchase,  that  is  by  one's  own  act,  and 
not  by  descent ;  (prcedium  quod  quis  non 
h  patre  vel  majoribus  possidet,  sed  quo  sud 
industrid  vel  pecuniis  comparato  gaudet.) 
Spelman. 

PERSECUTIO.  Lat.  [from  persequi, 
q.  v.]  In  the  civil  law.  A  following  after ; 
a  pursuing  at  law ;  a  suit  or  prosecution. 

Property,  that  kind  of  judicial  proceed- 
ing before  the  praetor  which  was  called 
extraordinary.     Calv.  Lex. 

In  a  general  sense,  any  judicial  proceed- 
mg,  including  not  only  actions  {actioMs) 
properly  so  called,  but  other  proceedmgs 
Id, 


PERSEQUI.  Lat.  In  the  ci\Tl  law. 
To  follow  after ;  to  pursue  or  claim  in  form 
of  law.  An  action  is  called  a  Jus  per- 
sequendi.     See  Actio. 

PERSON,  [from  Lat.  persona,  q.  v.] 
A  human  being,  considered  as  the  subject 
of  rights,  as  distinguished  from  a  thing, 
(res,)  whether  animate  or  inanimate.  See 
Persona. 

PERSONA.  Lat.  In  civfl  and  old 
English  law.  A  person.  Persona  Mt  Aomo, 
cum  statu  quodam  consideratus ;  a  person 
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is  a  human  being,  considered  with  reference 
to  a  certain  status,  condition  or  quality. 
Heinecc.  Mem.  Jur.  Civ.  lib.  1,  tit.  3,  §  76. 
Hoiiio  vocabulum  est  natures  ;  persona, 
juris  eivilis ;  man  is  a  term  of  nature ; 
person,  a  term  of  law.  Calv.  Lex.  Omnis 
persona  est  homo,  sed  non  vicissim  ;  every 
person  is  a  man,  (human  being),  but  not 
vice  versa.    Id, 

Vmwmmmm  c^^JiiBcta  a^aifpttimtm  Inter* 

MM  pr*pri*.  A  personal  connection  Qite- 
rally,  a  united  person,  union  with  a  person,] 
is  equivalent  to  one's  own  interest ;  near- 
ness of  blood  is  as  good  a  consideration  as 
one's  own  interest.  Bacon* s  Max.  72,  reg. 
18.  "  The  law  hath  that  respect  of  nature 
and  conjunction  of  blood,  as  in  divers  cases 
it  compareth  and  matcheth  nearness  of 
blood  with  consideration  of  profit  and 
mterest,  yea,  and  in  some  cases  alloweth  of 
it  more  strongly."  Id.  ibid.  13  Mees.  <fe 
W.  253,  264,  arg. 

PERSONA.  Lat.  In  civil  and  old 
English  law.  Character;  capacity.  See 
Persona  standi  injudicio. 

PERSONA.  L.  Lat.  In  old  English 
law.  A  parson.  Glanv.  lib.  4,  c.  1. 
Spelman.     1  BL  Com.  384. 

PERSONA  STANDI  IN  JUDICIO. 
L.  Lat.  Capacity  of  standing  in  court  or 
m  judgment ;  capacity  to  be  a  party  to  an 
action ;  capacity  or  ability  to  sue.  See 
Personable.  A  phrase  frequently  used  in 
Bracton,  and  derived  probably  from  that 
source.  Habent  enim  servi  personam  standi 
in  judicio  contra  omnes  de  injuriis  sibi 
faetis  ;  for  slaves  have  a  capacity  of  pro- 
secuting against  all  persons  for  injuries  done 
to  themselves.  Bract,  fol.  156  b.  A  slave 
might  in  certain  cases  bring  an  assise 
against  his  own  lord ;  much  more  shall  he 
have  a  right  of  suit  against  one  who  had 
no  right  in  him ;  {multo  fortius  personam 
habebit  standi  in  judicio  versus  sum  qui 
nihil  juris  habet  in  eo.)  Id.  fol.  196.  Ihe 
phrase  is  of  common  occurrence  in  the 
modem  books.  1  Rob.  Adm.  R,  198,  201. 
Spencer,  J.,  15  Johns.  R.  83.  1  ^ent*s 
Com.  68. 

PERSONABLE.  [L.  Lat.  personabilis, 
from  persona,  capacity.]  In  old  English 
law.  Able  to  maintain  a  plea  in  court; 
having  capacity  to  sue.  Cowell.  Derived 
probably  from  the  phrase  persona  standi  in 
judicio,  (q.  v.) 

Of  capacity  to  take  a  thing  ^;ranted  or 

given.    Plotod.  27  a,  arg.     But  m  the  case 
ere  cited  it  is  used  as  two  words,  person 


able.  **  There  is  a  maxim  that  when  a 
remainder  is  appointed  to  one,  he  to  whom 
it  is  appointed  ought  at  that  time  to  be  a 
person  able,  and  to  have  capacity  to  take 
the  remainder,  or  else  it  shall  be  void."  Id. 

PERSONAL.  [Lat.  personalis,  from 
persona,  q.  v.]  Of  the  person ;  belonging 
to,  or  following  the  person ;  as  a  personal 

I  chattel,  (q.  v.) 

I       Relating  to  or  affecting    the    person  ; 

I  against  the  person ;  as  a  personal  action, 

I  (q.  ^.) 

PERSONAL  ACTION,  [actio  person- 
alis.'] In  practice.  An  action  against  the 
person,  {actio  in  personam ;)  an  action 
founded  on  personal  obligation.  An  action 
by  which  a  person  claims  a  debt,  or  per- 
sonal duty,  or  damages  in  lieu  thereof,  or 
by  which  a  person  chums  a  satisfaction  in 
damages  for  some  injury  done  to  \li&  person 
or  property.*     3  Bl,  Com.  117. 

PERSONAL  ASSETS.  Personal  pro- 
perty in  the  hands  of  an  executor  or 
administrator,  chargeable  with  the  debts 
or  legacies  of  the  testator  or  intestate,  and 
applicable  to  that  purpose.*  2  Williams 
on  Exec.  1408.     See  Assets. 

PERSONAL  CHATTELS.  Things 
moveable  which  may  be  annexed  to,  or 
attendant  on  the  person  of  the  owner,  and 
carried  about  with  him  from  one  part  of 
the  world  to  another.     2  Bl.  Com.  387. 

PERSONAL  CONTRACT.  A  con- 
tract respecting  personal  property,  as  a 
lease  of  a  stock  of  cattle,  or  other  goods, 
for  years,  rendering  rent ;  as  distinguished 
from  a  lease  for  years,  which  is  a  real  con- 
tract.    3  Co.  22  a,  Walker's  case. 


PERSONAL  ESTATE, 
perty,  (q.  v.) 


Personal  pro- 


PERSONAL  PROPERTY.  That  kind 
of  property  which  usually  consists  of  things 
temporary  and  moveable,  but  includes  m 
subjects  of  property  not  of  a  freehold 
nature,  nor  descendible  to  the  heirs  at  law. 
2  Kenfs  Com.  340.  See  definitions  of  this 
term  ml  N.  Y.  Rev.  St.  [388,]  379,  §  8. 
2  Id.  [702,  §  33,]  587,  §  34. 

"PERSONAL  REPRESENTATIVES" 
has  sometimes  been  construed  to  mean, 
"  administrators  or  executors,"  and  some- 
times to  mean  the  "  next  of  kin."  2  Story's 
Eq.  Jur.  §  1065  b,  and  note.  See  2  Wil- 
liams on  Exec.  966.     The  term  ''legal 
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representatiyes "  is,  in  its  ordinary  sense, 
synonymous  with  "  executors  or  administra- 
tors."   Id.  ibid, 

PERSONAL  RIGHTS.  See  Rights  of 
persona, 

PERSONAL  STATUTES.  In  foreign 
and  modem  civil  law.  Those  statutes  (laws) 
which  have  principally  for  their  object  the 
person,  and  treat  only  of  property  inciden- 
tally.    Story's  Confl,  of  Laws,  §  13. 

PERSONALIS  ACTIO.  L.  Lat.  In 
old  English  law.  A  personal  action.  A 
term  of  the  civil  law  employed  by  Bracton, 
and  the  literal  translation  of  which  has 
been  adopted  in  the  common  law  as  the 
title  of  one  of  the  leading  divisions  of  civil 
actions.     Bract,  fol.  169  b,  284  b. 

PERSONALITY.  In  foreign  and  mo- 
dem civil  law.  That  quahty  of  a  law 
which  concerns  the  condition,  state  and 
capacity  of  persons.*  By  the  personahty 
of  laws,  foreign  jurists  generally  mean  all 
laws  which  concern  the  condition,  state  and 
capacity  of  persons.  Story's  Confl,  of 
Laws,  g  16. 

PERSONALTY.  Personal  property: 
including  every  thing  moveable,  whether 
animate  or  inanimate,  when  the  law  con- 
siders them  to  be  the  subject  of  property, 
and  sometimes  things  qiuisi  moveable,  as 
tenant's  fixtures  ;  and  whether  tangible  or 
not,  such  as  choses  m  action,  or  things 
which  cannot  be  beneficially  obtained  with- 
out suit ;  and  also  some  descriptions  of 
interests  connected  with  and  issuing  out  of 
realty  such  as  leases  for  years.  1  Chitt, 
Gen.  Pr,  4.  Pei-sonalty  is  principally  dis- 
tinguished from  realty  by  its  actual  or 
supposed  mobility,  and  the  want  of  that 
durability  which  accompanies  all  real  pro- 
perty, and  all  permanent  rights  issuing  out 
of  it.     Id,  84. 

An  abstract  of  personal.  In  old  practice, 
an  action  was  said  to  be  in  the  personalty 
where  it  was  brought  against  the  right  per- 
son, or  the  person  agamst  whom  in  law  it 
lay.     0,  N.  B.  92.     CowelL 

PERSONATION.  \hsX,personatio,irom 
persona,  a  person.]  The  acting  as  a  person, 
or  for  a  person;  the  representation  of  a 
person ;  an  acting  in  the  character  of 
another.     Se^  False  personation. 

PERSONE.  L.  Fr.  A  pareon.  En 
mssme  la  manere  est  de  persone  de  un  esglise; 


in  the  same  manner  is  it  with  the  paiwm  of 
a  church.     Britt.  c.  48. 

PERSONNE.  Fr.  A  pereon.  Thb 
term  is  declared  by  the  civil  code  of  Louisi- 
ana to  be  appUcable  to  men  and  women,  or 
to  either.     Art.  3522,  num.  26. 


Plain  troths  are  not  to  be  proved.  Co.  lAtt, 
16  b.  Quoted  by  Lord  Coke  as  the  reason 
why  Littleton  never  cited  authority,  except 
where  the  case  was  rare  or  doubtful. 

PERTE.  L.  Fr.  Part.  Jngement  de 
perte  pur  perte ;  judgment  of  part  for  part, 
(member  for  member.)    Britt,  c.  26. 

PERTICA.  L.  Lat.  In  old  records. 
A  perch  ;  a  measure  of  land.    Spelman, 

PERTINENS.  Lat.  [from  pertinere,  to 
belong.]  In  old  English  law.  Pertaining  ; 
belonging  ;  appurtenant ;  appendant.  4 
Co,  38  a,  Tyrringham's  case. 

Used  in  the  laws  of  Canute  in  the  sense 
of  a  relative,  (cognattu.)     Spelman, 

PERTINENTI^.  L.  Lat.  [from  perU- 
nere,  to  belong.]  In  old  English  law. 
Appurtenances,  or  as  anciently  written,  op- 
pertinances  ;  in  Scotch  law,  pertinents  ; 
things  belonging  or  incident  to  another 
(principal)  thing.  Reg,  Orig,  1.  Appur- 
tenances had  sometimes  their  own  appur- 
tenances, called  pertinentice  pertinentiarum. 
Thus,  to  the  right  of  feeding  and  pasture, 
themselves  appurtenant  to  a  tenement,  were 
appurtenant  the  right  of  way,  and  free  in- 
gress and  egress ;  {habent  hujtumodi  per- 
tinentiae  suas  pertinentias,  sicut  ad  jus  pas- 
cendi  et  ad  pasturam  pertinet  via  et  liber 
ingressus  et  egressus.)     Bract,  fol.  232. 

PERTINENTS.  In  Scotch  law.  Ap- 
purtenances. "Parts  and  pertinents"  are 
formal  words  in  old  deeds  and  charters. 
1  Forbes'  Inst,  part  2,  p.  112,  118. 

PERVISE,  Farvise,  \L.  Lat.  peruisus, 
parvisia.]  A  church  porch ;  the  outer 
court  of  a  palace ;  the  palace  yard  at  West- 
minster. A  place  where  clients  and  their 
counsel  used  to  meet  for  the  purpose  of 
consultation.  Fortescue  de  L,  L,  Anglim, 
0.  61.  Spelman.  Dugdale,  speaking  of 
the  "Pervyse  of  Pawles,"  observes  that 
"  formerly  each  lawyer  and  serjeant,  at  his 
pillar  in  St.  Paul's  Church,  heard  hb  client's 
cause,  and  took  notes  thereof  upon  his 
knee."    Dugd.  Orig.  Jur.  196  b. 
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According  to  Sdden,  pervm  aigaified 
an  afternoon's  ezerdse  or  moot  for  the  in- 
struction of  young  studentB.  I^ote  to  For- 
ie9eue,  ub.  sup. 

PESCHER.  L.  Fr.  [from  Lat.  piacare.] 
To  fish.  Droit  de  pescher  ;  light  to  fish. 
Briit.  c.  63. 

PESCHERIE,  Peikerye,  L.  Fr.  [from 
pe9ek$r,  q.  v.]  Fisheiy ;  a  fishery,  ^ritt, 
c.  68.     ITelham, 

PESSON.  L.Fr.  Mast.  Briti.c.21, 
24,  72.     See  Fessona. 

PESSONA.  L.  Lat.  In  old  English 
law.  Mast,  including  acorns,  nuts  and 
other  similar  prodiice  of  trees.  Bract,  fol. 
222  b. 

PESTOUR,  Pesture.  L.  Fr.  A  baker. 
Kelham.     Briit.  c.  30. 

PETENS.  Lat.  [from  petere,  to  demand.] 
In  old  English  law.  A  demandant;  the 
actor  in  a  real  action.  Bract,  fol.  106  b, 
102. 

PETERE.  Lat.  In  the  civil  law.  To 
ask  or  request ;  to  pray.  A  word  applied 
to  the  creation  of  trusts  by  will.     See  Peto, 

To  demand.  A  word  particularly  ap- 
plied to  proceedings  to  recover  a  thing, 
{res.)  Hence  its  use  m  the  old  English 
real  actions.     See  Petens,  Petitio. 

PETIT.  Lat.  [from  petere,  to  ask  or 
demand.]  In  old  practice.  Prays;  de- 
mands. A.  petit  versus  B.  tantam  terram  ; 
A.  demands  against  B.  so  much  land. 
Bract,  fol.  281  b.  Petit  auditum  ;  prays 
oyer.     2  Ld.  Baym.  1540. 

PETIT,  Petyt,  Petite.  L.  Fr.  Small ; 
little;  petty.  Petitement ;  easily.  Kelham. 

PETITE  ASSISE.  L.  Fr.  The  small 
assise ;  a  recognizance  of  twelve  jurors  as 
to  the  right  of  a  plaintiff  upon  the  posses- 
sion, (reconisaunce  de  xii  jorours  del  droit 
le  pleyntyfe  sur  la  possession.)  Britt.  c.  42. 
Distinguished  from  the  grand  assise,  (q.  v.) 

PETIT  CAPE.  Fr.  and  Lat.  In  old 
practice.  Little  cope;  a  writ  of  capo  which 
issued  against  a  vouchee,  when  he  had  ap- 
peared and  afterwards  made  default.  Bos- 
coe's  Beal  Act.  268. 

PETIT  JURY.    Small  jury ;  the  ordi- 


nary  jury  of  twelve  men,  as  diatiiqpialMd 
from  the  gromd  jury,  consisting  of  a  larger 
numbw. 

PETIT  LARCENY.  [L.  Yx.  petit  lar- 
eyn.l  Larceny  to  the  value  of  twelve 
pence,  or  under.     See  Grand  Larceny. 

PETIT  SERJEANTY.  [L.  Lat  parva 
serjeantia^  In  English  law.  A  species  of 
tenure  in  socage,  consisting  in  holdmg  lands 
of  the  king  by  the  service  of  rendering  to 
him  annuaSy  some  small  implement  of  war, 
as  a  bow,  a  sword,  a  lance,  an  arrow  or  the 
like.  LitU  sect.  159.  2  Bl.  Com.  82. 
Distinguished  from  grand  serjeanty,  (q.  v.) 
The  tenure  by  which  the  lands  and  property 
granted  to  the  Duke  of  Marlborough  and 
the  Duke  of  Wellinfi;ton  for  their  great 
military  services  are  holden  at  this  day,  is 
of  this  kind ;  each  rendering  a  small  flag  or 
ensign  annually,  which  is  deposited  m  Wind- 
sor castle.     1  Chitt.  Gen.  Pr.  229,  note. 

PETIT  TREASON.  [L.  Ut.  parva 
proditio.]  In  English  law.  The  offence 
of  killing  a  master,  or  husband.  4BI.  Com. 
203.  Now  abolished  by  statute  9  Qeo. 
IV.  c.  31,  s.  2.  4  Steph.  Com.  124,  184, 
note. 

PETITIO.  Lat  [from  petere,  to  ask  or 
demand.]  In  the  civil  law.  The  plain- 
tiff's or  actor^s  statement  of  his  cause  of 
action,  in  an  action  in  rem.     Calv.  Lex. 

In  old  Ed^lish  law.  Petition  or  demand ; 
the  count  in  a  real  action;  the  form  of 
words  in  which  a  title  to  land  was  stated 
by  the  demandant,  and  which  commenced 
with  the  word  j>0(o,  (q.  v.)  1  Beeves*  Hist. 
176.  Obviously  borrowed  from  the  civil 
law.     See  infra. 

PETITION.  In  practice.  An  applica- 
tion to  a  court  in  wnting ;  in  contradistinc- 
tion to  a  motion,  which  may  be  viva  voce. 
Shaw,  C.  J.,  4  Metcalfs  R.  376.  A  mo- 
tion stated  in  writing. 

In  equity  practice.  An  application  in 
writing  for  an  order  of  the  court,  statins  the 
cu-cumstances  upon  which  it  is  founded ;  a 
proceeding  resorted  to  whenever  the  nature 
of  the  application  to  the  court  requires  a 
fuller  statement  than  can  be  convemently 
made  in  a  notice  of  motion.  1  Barbour  s 
Chanc.  Pr.  678.  See  8  DanielVs  Chanc. 
Pr.  1801,  (Perkins'  ed.) 

PETITION  DE  DROIT.  L.  Fr.  In 
English  practice.  A  petition  of  ri^ht;  a 
form  of  proceeding  to  obtain  restitution 
from  the  crown  of  either  real  or  personal 
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property,  being  of  use  where  the  crown  is 
in  possession  of  any  hereditaments  or  chat- 
tels, and  the  petitioner  suggests  such  a 
right  as  controverts  the  title  of  the  crown, 
grounded  on  facts  disclosed  in  the  petition 
Itself.  8  BL  Com.  256.  See  a  late  case 
of  this  kind,  8  Ad.  dt  Ell.  N.  S.  208. 

PETITION  OF  RIGHT.  A  parha- 
mentary  declaration  of  the  liberties  of  the 
people,  assented  to  by  Eling  Charles  I.  in 
the  beginning  of  his  reign.  1  BL  Com.  128. 

PETITOR.  Lat.  [from  petere,  to  de- 
mand.] In  Roman  law.  A  plaintiff  or 
actoTf  particularly  in  an  action  in  rem  ;  a 
demandant  Ccdv.  Lex.  Actor  eat  qui 
agit  in  personam,  petitor,  qui  agit  in  rem  ; 
an  actor  is  one  who  prosecutes  against  a 
person,  a  demandant  one  who  prosecutes 
against  a  thing.  Cujcx.  Observ.  Ub.  7,  c.  26. 

PETITORY.  Having  the  quality  of  a 
demand  or  petition ;  resting  in  demand ; 
claiming  title  merely,  without  possession. 
See  Petitory  suit. 

PETITORY  SUIT  or  ACTION.  In 
admiralty  law.  A  suit  in  which  the  mere 
title  to  property  is  litigated  and  sought  to 
be  enforced,  as  distinguished  from  a  posses- 
sory suit,  (q.  V.)  5  Mason^s  R.  465.  1 
Kent's  Com.  371. 

In  Scotch  law.  An  action  wherein  the 
pursuer  (plaintiff)  claims  something  as  due 
or  belonging  to  him  by  the  defender,  (de- 
fendant.)    1  Forbes*  Inst,  part  4,  p.  163. 

PETO.  Lat.  In  the  Roman  law.  I 
request.  A  common  word  by  which  ajidei- 
commissum,  or  trust,  was  created  in  a  will. 
Inst.  2.  24.  3. 

In  old  English  law.  I  demand.  The 
word  with  which  a  demandant's  count 
commenced,  it  being  in  Uie  first  person. 
Glanv.  lib.  2,  c.  3.  Peto  versus  taUm  tan- 
tum  terrce  cum  pertinentiis,  in  tali  villa,  ut 
dotem  meam  ;  I  demand  agiunst  such  a  one, 
so  much  land,  with  the  appurtenances,  in 
such  a  town,  as  my  dower.  Bract,  fol. 
318  b. 

PETTY.  Small;  inferior.  A  word 
framed  from  the  Fr.  petit,  and  sometimes 
used  indiscriminately  with  it.     See  Petit. 

PETTY  AVERAGE.  In  maritune  law. 
A  term  used  to  denote  such  charges  and 
disbursements  as,  according  to  occurrences 
and  the  custom  of  every  place,  the  master 
necessarily  furnishes  for  tbe  benefit  of  the 
ship  and  cargo,  either  at  the  place  of  load- 


ing or  unloading,  or  on  the  voyage ;  such 
as  the  hire  of  a  pilot  for  conducting  a  vessel 
from  one  place  to  another,  (formerly  called 
lodemanage)  towage,  Ught  money,  beacon- 
age, anchorage,  bridge  toll,  quarantine  and 
such  like.  Park  on  Ins.  lUO.  The  par- 
ticulars belonging  to  this  head  depend, 
however,  entirely  upon  usage.  Abbott  on 
Skip.  404. 

PETTY  BAG.  [L.  Lat.  parva  baga.] 
In  English  practice.  A  name  given  to  one 
of  the  offices  belonging  to  the  common  law 
court  in  chancery,  from  the  little  sack  or 
bag  anciently  used  for  keeping  the  writs 
relating  to  such  matters  wherein  the  crown 
was  immediately  or  mediately  concerned. 
3  Bl.  Com.  49. 

PETTY  CONSTABLE.  In  English  law. 
The  ordinary  kind  of  constable  in  towns  and 
parishes,  as  distinguished  from  the  high 
constable  of  the  hundred.  See  Constable. 
The  distinction  is  expressed  in  American 
law  by  the  same  words. 

PEYS.  L.  Fr.  Weight;  weights. 
Britt.  c.  80.  Peyser,  peiser ;  to  weigh. 
Id.  ibid. 

PICCAGE.  [L.  Lat.  piccagium,  from 
Fr.  piquer,  to  perforate,  or  pick.]  In  old 
English  law.  Money  paid  at  fairs  for  leave 
to  break  the  ground,  to  set  up  booths  or 
stalls.     CowelL     Spelman. 

PIE,  Pee,  Pe.  L.  Fr.  [from  Lat.  pes,  a 
foot.]    A  foot.    Piez,  pez  ;  feet.  Kelham. 

PIED  POUDRE.  L.  Fr.  [L.  LB,i.pede 
pulverosus."]  In  old  English  law.  Dusty 
foot.  A  term  applied  to  itinerant  merchants, 
chapnlen  or  pedlars,  who  attended  fairs. 
Cornell.  Skene  de  Verb.  Signif.  voc.  Pede- 
pulverotus. 

PIER,  Piere.  L.  Fr.  [from  Lat.  pater.] 
Father ;  a  father.     Britt.  c.  109. 

PIGHTEL.  [L.  Lat.  pictellum.]  In 
old  conveyancing.  A  small  parcel  of  land 
enclosed  with  a  hedge ;  a  little  close. 
Cowell.  Derived  by  Cowell  from  Ital. 
piccolo,  Uttle,  but  by  Spelman  from  L.  Lat. 
pictatium,  a  scrap. 

PIGNERARE.  Lat.  [from  pignus,  a 
pledge.]  In  the  civil  law.  To  pledge  ;  to 
deposit  on  pledge,  {pignori  ponere.)  Calv. 
Lex, 

PIGNORATIO.    Lat.  [from  pignorare, 
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q.  y.]  In  modern  civil  law.  The  taking 
of  cattle  doing  damage,  by  way  of  pledge, 
till  satisfaction  is  made.  ITeineee,  Ekm, 
Jut,  Civ.  lib.  4,  tit.  10,  §  1242.  Corres- 
ponding with  the  distress  and  impounding 
of  the  common  law. 

PIGNORATITIA  ACTIO.  Lat.  In 
the  civil  law.  An  action  of  pledge,  or 
founded  on  a  pledge,  which  was  either  dp- 
recta,  for  the  debtor,  after  payment  of  the 
debt,  or  cantraria,  for  the  creditor.  Heineec, 
Slem.  Jur,  Civ.  lib.  3,  tit.  13,  §§  824—826. 

PIGNUS.  Lat.  In  the  civil  law.  A 
pledge  or  pawn ;  a  delivery  of  a  thing  to  a 
creditor,  as  security  for  a  debt. 

A  thing  delivered  to  a  creditor  as  se- 
curity for  a  debt.  This  is  the  sense  in 
which  the  word  \s  employed  in  the  Institutes. 
Pignoris  appellatione  earn  proprie  rem  con- 
tineri  dicimus,  quce  simul  etiam  traditur 
creditari,  maxime  si  mohilis  sit ;  under  the 
title  of  pignus  (pledge,)  we  declare,  is  pro- 
perly included  the  thing  itself,  which  at  the 
same  time  is  delivered  to  the  creditor,  es- 
pecially if  it  be  moveable.  Inst.  4.  6.  7. 
It  was  thus  distinguished  from  a  hypoiheca, 
which  was  valid  without  dehvery.  Id.  ibid. 
And  see  Dig.  13.  7. 9.  2.  Story,  J.,  1  Sum- 
ner's R.  73,  81. 

In  an  exact  sense,  pignus  was  properly 
applied  to  moveables,  and  hypotheca  to  im- 
moveables. 2  Story's  £q.  Jur.  §  1006. 
But  the  word  was  sometimes  taken  in  a 
more  general  sense.  Id.  ibid.  Story  on 
BaUm.  §  290  a. 

PILLORY.  [L.  Fr.  pUlorie ;  L.  Lat. 
pillorium,  pilloria ;  eollistrigium.']  In 
criminal  law.  An  engine  of  wood  made  to 
punish  offenders,  intended,  as  Spelman  ob- 
serves, more  for  the  infliction  of  disgrace 
than  pain,  (ad  ludibrium  magis  quam  peg' 
nam  ;)  the  head  and  face  of  the  offender 
bem?  exposed  to  public  view  through  an 
openuig,  which  fitted  the  neck  in  such  a 
manner  that  it  could  not  be  drawn  back, 
the  hands  also  being  secured  through  simi- 
lar openings;  very  significantly  described 
by  its  old  Saxon  name  heals/ang,  (neck- 
grasp,)  of  which  the  Lat.  eollistrigium  is 
an  imitation.  For  a  particular  description 
of  the  manner  in  which  this  punishment 
was  inflicted,  see  the  case  of  Rex  v.  Beard- 
more,  2  Burr.  792. 

Cowell  inclines  to  derive  pillory  from  the 
Gr.  «^A7,  a  gate,  and  d^doi,  to  see.  Spel- 
man prefers  the  Fr.  pilleur,  a  cheat,  as  de- 
noting the  Qlass  of 'offenders  on  whom  the 
punishment  was  at  first  principally  inflicted. 
Both»  however,  leave  it  uncertain. 


PILOT.  In  maritune  law.  A  steers- 
man ;  a  person  particularly  acqu^ted  with 
the  navigation  of  certain  waters,  and  em- 
ployed to  steer  vessels  through  them.* — A 
person  taken  on  board  a  vessel  at  a  particu- 
lar place,  for  the  purpose  of  conducting  her 
through  a  river,  road  or  channel,  or  from 
or  into  a  port.  Abbott  on  Ship.  195.  Story, 
J.,  10  Peters'  B.  108,  123.— A  pereon 
qualified  and  appointed  by  proper  authority, 
to  conduct  vessels  in  and  out  of  particular 
harbours,  or  along  certain  coasts,  at  a  cer- 
tain fixed  rate,  depending  on  the  draught 
of  water.  Brande.  It  is  the  duty  of  the 
master  engaged  in  a  foreign  trade  to  put 
his  ship  under  the  charge  of  a  pilot,  both 
on  his  outward  and  homeward  voyage,  when 
he  is  within  the  usual  limits  of  the  pilot's 
employment.  3  Kent's  Com.  175,  176, 
and  note.  The  pilot,  while  on  board,  has 
the  exclusive  control  of  the  ship.  He  is 
considered  as  master  2>ro  hoc  vice.  Id.  ibid. 

PILOTAGE.  The  navigation  of  a  vessel 
by  a  pilot ;  the  duty  of  a  pilot.  Storv, 
J.,  10  Peters'  B.  121,  123. 

The  charge  or  compensation  allowed  for 
piloting  a  vessel.  Abbott  on  Ship.  198, 199. 

PIN  MONEY.  Money  allowed  to,  or 
settled  upon  a  wife,  for  the  purpose  of  sup- 
plying her  with  dress  and  the  means  of  de- 
fraying her  other  personal  expenses.  See 
Sugden's  Law  of  Property,  162,  170,  and 
note. 

PIPE  ROLL.  A  great  roll  kept  in  the 
English  Exchequer,  said  to  be  so  called 
from  its  resemblance  in  shape  to  a  pipe. 
Spelman.  Called  by  Madox  "the  most 
stately  record  of  the  exchequer,  and  the 
great  medium  of  charge  and  discharge  of 
rents,  farms  and  debts  due  to  the  crown." 
Hist,  Exeh.  vol.  ii.,  p.  114.  There  are 
other  rolls  under  this  name.  See  Hub- 
back's  Evid.  of  Succession,  624 — 626. 

PIRACY.  In  public  criminal  law.  Rob- 
bery or  forcible  depredation  on  the  high 
seas,  without  lawful  authority,  and  done 
animo  furandi,  in  the  spirit  and  intention  of 
universal  hostility.  1  Kent's  Com.  183. 
It  is  the  same  offence  at  sea  with  robbery 
on  land.  Id.  ibid.  See  Whart.  Crim.  Law, 
563. 

PIRATE.  [Lat.  pirata,  from  Gr.  nei^- 
«y,  to  cross  or  roam  over.]  A  sea  robber  ;* 
one  who  maintains  himself  by  pillage  and 
robbing  at  sea.  Cowell.  A  robber  on  the 
high  seas.  Webster.  A  rover,  according 
to  the  seemmg  radical  sense  of  the  wor£ 
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"  A  pirate  is  a  rover  and  a  robber  upon  the 
sea."  3  Irut  113.  Pirata  est  kosti»  hu- 
mani  generis  ;  a  pirate  is  an  enemy  of  the 
human  race.     Id.  Und, 

In  old  Saxon  law,  this  word  occurs  in 
the  sense  of  a  sea-soldier  or  marine.  Spel- 
man,     Cowell. 

PISCARIA.  L.  Lat.  [from  piscis,  fish.] 
In  old  English  law.  Fishery;  a  fishery. 
Reg,  Orig,  166.  Sometimes  translated 
piscary,  (q.  v.) 

PISCARY.  [L.  Lat.  pisearia  ;  L.  Fr. 
pescherie,']    Fishery.     2  Bl,  Cam.  34,  36. 

PISCIS.  Lat.  Fish.  Called  namen 
colleetivum,  as  being  used  to  denote  both 
the  singular  and  plural.  6  Co.  35  &,  Play- 
Ur*s  case. 

niSTIKO^y  moTtxbg.  Gr.  [from 
niaug,  faith.]  The  master  of  a  ship  ;  he 
to  whom  the  government  of  a  ship  was 
entrusted.  Laws  of  Oleron,  art.  1,  obs. 
1  Peters'  Adm.  Dec.  Appendix,  vi.  Cktlv,  Lex. 

PIX.  Lat.  A  mode  of  testing  coin. 
The  ascertaining  whether  coin  is  of  the 
proper  standard  is  in  England  called  pixing 
it ;  and  there  are  occasions  on  which  resort 
is  had  for  this  purpose  to  an  ancient  mode 
of  inquisition  called  the  trial  of  the  pix, 
before  a  jury  of  members  of  the  Gold- 
smith's Company.  2  Siepk.  Com.  640, 
note. 

PIXIS.  L.  Lat.  A  box.  Cro.  Jae. 
664.  Trover  was  brought  de  una  pixide, 
Anglice,  a  box  full  of  bands,  &c.     Id.  ibid. 

PLACE.  Anoldwordfor^pioM.  Thus 
the  court  of  Comm^on  Pleas  is  sometimes 
called  the  court  of  Common  Place.  Stat. 
4  Ben.  VII.  c.  24.  "  Common  banke  "  is 
translated  "common  place."  Litt.  sect. 94. 

PLACEA.  L.Lat.  In  old  records.  A 
place.  Coram  una  justitario  placese  ubi 
placitum  motum  ;  before  one  justice  of  the 
place  where  the  plea  was  moved,  ^uit 
commenced.)  Reg.  Orig.  186.  Reg.  Jud. 
84  b. 

PLACETA.  L.  Lat.  In  old  records. 
A  place,  as  applied  to  a  house.  Placeta 
messuagii.     Cowell. 

A  piece  or  parcel,  as  applied  to  lands. 
Placeta  pastures.  Id.  So  the  Fr.  place 
de  terre;  a  piece  of  land.    Kelham. 

'PLAQJUA.     Lat   [phir.  o£  placitum, 


1  from  plaeere,  to  please.J  In  the  civil  law. 
I  The  decrees  or  constitutions  of  the  emperor ; 
I  being  the  expressions  of  his  will  and  plea- 
,  sure,  {quod  principi  placuit.)  CcUv.  Lex. 
!  Brissonius. 

PLACITA.  L.Lat.  [plur.  of ;)/acttem, 
q.  v.]  In  old  En^h  law.  Pleas;  plead- 
ings ;  judicial  proceedings ;  suits ;  debates 
and  trials  at  law.  Lites  et  placita;  suits 
and  pleas.  Bract,  fol.  1  b.  Placita  coronet ; 
pleas  of  the  crown,  or  criminal  suits.  Id. 
fol.  116  b.  Co.  Litt.  284  b.  Placita  com- 
munia  ;  common  pleas.     Id.  ibid. 

Penalties ;  fines  ;  mulcts  or  emendations 
in  the  exchequer.  Lib.  Nig.  Scacc.  hb.  2, 
tit.  13. 

In  practice.  The  caption  or  title  of  a 
judgment  record ;  so  called  from  its  initial 
word  when  in  Latin,  Placita ;  (Pleas,  i.  e. 
pleadbgs ;)  containing  the  style  and  term 
of  the  court ;  and  which  in  modem  records 
usually  runs  thus :  "  Pleas  before  the  [  jus- 
tices  of  the  court  in  which  the  action  is, 
giving  their  proper  title,]  at  the  [place 
where  the  court  is  held,]  of  [a  certain  term 
or  day  in  term  designated,]  in  the  year 
[specified].  Witness  —  Justice,  —  clerk." 
There  were  fonnerly  two  of  these  placita 
in  the  English  nisi  prius  records. 

PLACITA.  L.  Lat.  [0.  Fr.  plaids.] 
In  old  European  law.  Public  courts  or 
assemblies,  in  which  the  sovereign  presided. 
See  Placitum. 

PLACITA  COMMUNIA.  L.  Lat  In 
old  English  law.  Common  pleas  or  suits ; 
civil  actions  between  subject  and  subject. 
Co,  Litt.  284  b.     See  Communia  placita, 

PLACITA  CORONJE.  L.Lat  In  old 
English  law.  Pleas  of  the  crown.  Bract, 
fol.  116  b.     Criminal  pleas,  proceedings  or 

Srosecutions,   {placita    criminalia.)      Co. 
\itt.  284  b.     A  title  given  to  some  of  the 
ancient  works  on  criminal  law. 

PLACITA  JURIS.  L.Lat  Pleas,  or  de- 
terminations, (that  is,  arbitrary  rules)  of  law. 
A  term  used  by  Lord  Bacon  to  denote  such 
rules  of  law  as  do  not  belong  to  the  class 
of  maxims  or  conclusions  of  reason,  and 
which  he  describes  as  "particular  and 
positive  leammgs  of  laws,''  "  grounds  and 
positive  learnings  received  with  the  law  and 
set  down/'  Bacon's  Max,  pref.  Id,  56, 
reg.  12. 

Beeedltmr  m  plaeitis  JariBy  p«tias  «aaai 

Positive  rules  of  law  will  be  dispensed  with, 
rather   thaa  cnmea  and  wrongB  should 
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remain  unpunished.  BacorCa  Mux,  55, 
reg.  12.  Lord  Bacon  gives  the  following^ 
among  other  illustrations  of  this  maxim. 
"  It  is  a  positive  ground  [of  law,  or  placitum 
juris]  that  the  accessory  in  felony  cannot 
be  proceeded  against  until  the  principal  be 
tried;  yet  if  a  man,  upon  subtilty  and 
malice  set  a  madman  by  some  device  to 
kill  him  [another  ?]  and  he  doth  so,  now 
forasmuch  as  the  madman  is  excused,  be- 
cause he  can  have  no  will  or  malice,  the 
law  accounteth  the  incitor  as  principal, 
though  he  be  absent,  rather  than  the  crime 
shall  go  unpunished."     Id.  57. 

PLACITARE.  L.  Lat.  [fromjp/oci/ttm, 
q,  v.]  In  old  English  law.  To  plead ;  to 
state  to  a  court  in  form  of  law.  Flacitantur 
placiia  ;  pleas  are  pleaded.    Bract,  fol.  106. 

PLACITABILE.  L.  Lat.  In  old  Eng- 
lish law.     Pleadable.     Spelman. 

PLACIT AMENTUM.  L.Lat.  In  old 
records.  The  pleading  of  a  cause.  Spel- 
man, 

PLACITATOR.  L.  Lat.  [from  placi- 
tare,  q.  v.]  In  old  records.  A  pleader. 
CowelL     Spelman. 

PLACITUM.  Lat.  [from  plaeere,  to 
please.^  In  the  civil  law.  An  agreement 
of  parties,  (eonventio  ;)  that  which  is  their 
pleasure  to  arrange  between  them.  Calv, 
Lex. 

An  imperial  ordinance  or  constitution; 
literally,  the  prince's  pleasure.  Quod 
principi  placuit  legis  kabet  vigorem  ;  what 
has  pleased  the  prince  has  the  force  of  law. 
Inst.  1.  2.  6. 

A  judicial  decision  ;  the  judgment,  de- 
cree or  sentence  of  a  court.  Calv,  Lex. 
Brissoniits. 

PLACITUM.  L.  Lat.  [0.  Fr.  plait, 
plaid. \  In  feudal  and  old  European  law. 
An  assembly  of  the  king,  and  great  men  of 
the  realm.  Houard  Anc.  Loix  des  Franc. 
sect.  10.     Steph.  PL  Appendix,  Note  (1.) 

The  general  or  national  assembly  of  the 
Franks.  Hincmar.  Op.  vol.  il.  c.  29,  211. 
1  Bob.  Charles  V.  Appendix,  note  xxxviii. 

An  assembly  or  court  of  freeholders  or 
vassals.  Crahb's  Hist.  58.  Supposed  to 
be  derived  from  the  Germ,  plats,  a  field, 
or  open  place,  being  sometimes  held  in  the 
open  country. 

An  ordinary  court  of  justice.  Calv. 
Ltx.  • 


PLACITUM. 


L.  Lat.    In  old  English 
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law.      A  court.       Comitatuum  pkteitk ; 
county  courts.     Crahb's  Hist.  58. 

A  cause  or  suit  in  court.  Lites  et 
plaeita  ;  suits  and  pleas.  Bract,  fol.  1  b. 
Actionum  sive  placitorum  ;  of  actions  or 
pleas.  Id.  fol.  101  b.  Placitum  de  recto  ; 
an  action  or  writ  of  right.  Id.  fol.  328. 
Quod  placitum  inchoatum  fuitprimum  in 
curia  P. ;  which  suit  was  first  commenced 
in  the  court  of  P.  Reg.  Grig.  18  b. 
I  Placitum  principale  et  incidens  ;  a  principal 
i  and  a  collateral  suit.  Bract,  fol.  892. 
Tenere  placitum;  to  hold  plea;  to  take 
cognizance  of  a  cause.  Reg.  Grig.  34. 
Trahere  in  placitum;  to  draw  into  plea; 
to  bring  into  court;  to  involve  in  a  suit. 
Id.  ibid.  In  placito  debiti  ;  in  a  plea  of 
debt.     1  Stra.  407. 

A  day  in  court.  Placitum  nominatum  ; 
a  day  appointed  for  the  defendant  to  plead 
or  answer.  Crabb*s  Hist.  69.  Placitum 
fractum ;  a  day  broken,  or  lost  to  the 
defendant.     Id.  ibid. 

A  mulct  or  fine  imposed  in  court.  Id, 
ibid. 

A  proceeding  in  court,  particularly  a 
pleading.  Plaeita  ;  (q.  v.)  pleas  or  plead- 
ings. This  use  of  the  word  has  been 
retamed  in  records  down  to  the  present 
time. 

A  plea;  an  allegation  of  fact  opposed 
by  a  defendant  to  the  pltuntiff 's  declaration. 
See  Plea. 

PLAGA.  Lat,  [L.  Fr.  playe.]  In  old 
English  law.  A  wound.  Fecit  ei  insultum 
et  quandam  plagam  ei  fecit  in  tali  loco ; 
made  an  assault  upon  him,  and  gave  him 
a  certain  wound  in  such  a  place.  Bract, 
fol.  144.  Plaga  and  vulmis,  (wound,) 
were  synonymous,  though  plaga  was  the 
more  usual  word  in  inductments.  5  Co. 
121  b,  Long's  case. 

PLAGARE.  L.  Lat.  In  old  European 
law.  To  wound.  L.  Salic,  tit.  16,  §  2. 
Spelman. 

PLAGIARIUS.  Lat.  In  the  civil  law. 
Amanstealer;  a  kidnapper.  Dig.  48.  16. 1. 
4  Bl.  Com.  219. 

PLAGIUM.  Lat.  In  the  civil  law. 
Manstealing;  kidnapping.  The  offence  of 
enticing  away  and  stealing  men,  children 
and  slaves.  Calv.  Lex.  The  persuading 
a  slave  to  escape  from  his  master,  or  the 
concealing  or  harboring  him  without  the 
knowledge  of  his  master.     Dig.  48.  15.  6. 

PLAID.  0.  Fr.  In  old  European  law. 
An  assembly  of  the  kings  and  great  meii 
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of  the  realm.   Houard  Anc,  Loix  des  Franc, 
sect.  10.     Steph.  Ft.  Appenduc,  Note  (1.) 
A  court  of  justice.     Id.  ibid. 

PLAIDEUR.  0.  Fr.  A  pleader;  an 
advocate.     See  Fleideoir. 

PLAINT.  \L.¥i.  pleynte.]  In  English 
practice.  A  pnvate  memorial  tendered  in 
open  court  to  the  judge,  wherein  the  party  ! 
injured  sets  forth  his  cause  of  action.  A 
proceeding  in  inferior  courts  by  which  an 
action  is  commenced  without  original  writ. 
3  BL  Com.  3*73.  This  mode  of  proceeding 
is  commonly  adopted  in  cases  of  replevin. 
3  Steph.  Com,  666. 

PLAINTIFF.  [L.  Fr.  -pli^tyfe,  from 
pleyndre,  to  complain;  L.  Lat.  querens.l 
In  practice.  The  complaining  party  in  an 
action  at  law ;  the  party  bringing  an  action, 
and  so  named  on  the  record.  It  is  the 
old  French  word,  with  merely  the  spelling 
modernized.     See  Fleyntyfe. 

In  the  case  of  the  Bank  of  Salina  v. 
Henry,  it  was  said  by  the  supreme  coxirt  of 
New  York  that,  in  the  legal  as  well  as  in 
the  ordinary  use  of  the  term,  no  one  can 
strictly  and  properly  be  denominated  a 
plaintiff  in  an  action,  unless  he  is  named  as 
such  on  the  record.  Bronson,  J.,  1  HHVb 
F,  555,  551,  But  the  decision  in  this  case 
was  reversed  by  the  court  of  errors,  who 
held  that  the  word  plaintiff  extended  to  a 
party  in  interest  as  plaintiif,  although  not 
the  plaintiff  on  the  record.  5  Hiira  F. 
523 — 547.  This  was  in  construction  of  an 
act  of  the  legislature,  entitled  "  an  Act  to 
prevent  usury,"  passed  May  16th,  1837. 

PLANTATIO.  Lat.  [{rom  plantare,  to 
plant.]  In  the  civil  law.  Planting;  one 
of  the  modes  of  acquiring  property  by 
accession,  (accessio,  q.  v.)  Si  Titius  alie- 
nam  plantam  in  solo  suo  posuerit,  ipsius 
erit ;  et  ex  diverso,  si  Titius  suam  plantam 
in  Mavii  solo  posuerit,  Mmvii  planta  erit; 
8%  modo  utroque  casu  radices  egerit.  11 
Titius  have  set  another  man's  plant  in  his 
own  ground,  it  will  be  his  own,  and  on  the 
other  hand  if  Titius  have  set  his  own  plant 
in  Maevius'  ground,  the  plant  will  be 
Msevius',  provided  that  in  either  case  it  have 
taken  root.  Inst.  2.  1.  31.  This  passage 
is  taken  word  for  word  (except  the  error  of 
Menii  for  Mavii,)  by  Bracton,  who  gives 
no  authority,  but  adds,  unde  versus, 

Quicquid  plantatur,  seritnr  vel  inedifioatar, 
Omne  boIo  cedit,  radices  si  tamen  egit 

(whence  the  verse,  "  whatever  is  planted, 
sown  or  built,  all  goes  with  the  soil,  pro- 
vided it  have  taken  root.")    Bract  fol.  10. 


FLAinjB,  Planum.  Lat.  Plain;  level; 
not  elevated.  Fe  piano;  from  or  on  a 
level,  as  opposed  to  pro  tribunoUi,  from  a 
tribunal  or  judgment  seat.  The  praetor  or 
magistrate  was  figuratively  said  to  hear 
causes  {cognoscere)  de  piano,  when  he  did 
so  without  the  ceremony  of  occupying  the 
tribunal,  as  while  walking  abroad,  <kc. 
Calv.  Lex. 

PLATEA.  L.  Lat.  In  old  English 
law.  A  clear  or  open  space  of  ground  ;  a 
plat  or  plot  of  ground.  Frovideaiur  ei  in 
loco  competenti,  quasdam  platea  quas  ei 
sufficere  possit  ad  m£ssuapium  ;  there  shall 
be  provided  for  her  in  a  suitable  place,  a 
certain  plat  or  space  which  may  be  sufficient 
for  a  messuage  for  her.     Bract,  fol.  07  b.    ■ 

A  wide  place ;  a  court  yard.  1  Ld. 
Faym.  607,  arg. 

PLAY.  L.  Fr.  A  plea,  or  action,  ^t 
le  play  soit  aillours  que  en  nostre  court ; 
if  the  plea  be  elsewhere  than  in  our  court. 
Britt.  c.  26.  Sicome  play  de  deite  et  de 
covenaunt ;  as  a  plea  of  debt  and  of  cove- 
nant. Id,  ibid.  Fendaunt  le  play.  Id. 
c.  27.  Comencement  del  play.  Id.  c.  46. 
Ohligacion  est — mere  de  play ;  obligation 
is  the  mother  of  an  action.     Id,  c,  28. 


PLAYE.  L.  Fr.  [from  Lat.  plaga.l  A 
wound.  Et  puis  vist  le  coroner,  et  Us  ju- 
rors ove  luy,  voer  le  cots,  et  les  playes  et  Its 
coupes  ;  and  then  shall  the  coroner  go,  and 
the  jurors  with  him,  to  view  the  body,  and 
the  wounds,  and  the  strokes  [or  marks  of 
blows.]     Britt.  c.  1. 

PLE.  L.  Fr.  A  plea  or  suit,  Les  pies 
le  roy  ;  the  pleas  of  the  crown.  Mirr.  c.  4. 
9  Co.  pref.  v. 

PLEA.  \L.Yt.  plee,  pie,  play  ;  L.  Lat. 
placitum ;  Sax.  pleo,  pleok,  from  pleah, 
loss,  peril,  according  to  Spelman.]  In  old 
English  law  and  practice.  A  suit  or  action. 
This  sense  of  the  word  has  been  preserved 
in  modem  declarations,  in  which  the  plain- 
tiff complains  of  the  defendant  "of  &plea, 
(L.  Lat.  de  placito,  that  is,  in  an  action)  of 
ciebt,"  or  whatever  the  form  of  action  may 
be.  See  Fe  placito.  It  is  preserved  also 
in  the  phrase  "  to  hold  plea,*'  which  still 
occurs  m  the  books. 

An  allegation  made  by  a  party  in  a 
cause ;  a  {Heading.*  /Sf^A.  Fl,  Appendix, 
Note  (1.)  That  which  either  party  alleges 
for  himself  in  court.     Cowell.    See  Flwd. 

In  a  stricter  sense.    An  allegation  of 
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fojct  in  a  cause,  as  distinguished  from  a  de- 
murrer. SU/ph,  PUaa.  Appendix,  Note 
(26.)     See  Plead. 

In  modem  practice.  An  answer  or  allega- 
tion of  fact  which  a  defendant  in  an  action 
at  law,  opposes  to  the  plaintiff's  declaration. 
Steph,  PL  Appendix,  Note  (26.)  The 
word  has  obtained  this  sense  by  a  process 
of  gradual  restriction  of  meaning,  which  may 
also  be  observed  in  the  successive  definitions 
of  placitum,  the  corresponding  Latin  word. 

In  equity  practice.  A  special  answer, 
showing  or  relying  upon  one  or  more  things, 
as  a  cause  why  the  suit  should  be  either  dis- 
missed, or  delayed,  or  barred.  Mitford's 
Chanc,  PI.  219.  Story's  Eq.  Plead.  §  649. 

PLEAD.  [L.  Fr.  pleder  ;  L.  Lat.  placi-- 
tare,  qq.  v.]  Originally  and  radically, — to 
litigate ;  to  carry  on  a  plea,  (suit).  This 
sense  appears  in  the  L.  Lat.  placitare,  and 
L.  Fr.  pleder,  (qq.  v.)  and  is  preserved  in 
the  word  implead,  which  is  still  used. 

In  a  stricter  sense, — to  conduct  that  part 
of  an  action  which  -  consisted  in  the  allega- 
tions of  the  respective  parties.*  To  make 
allegation  in  a  cause.  Steph.  PL  Appen- 
dix, Notes  (1),  ri8.)  See  Pleading.  This, 
when  the  pleaaings  were  oral,  seems  to 
have  corresponded  very  closely  with  the 
modem  popular  sense  of  the  word,  (to  argue 
at  the  bar,  or  address  a  jury.) 

In  a  still  stricter  sense, — ^to  make  an  al- 
legation of  fact  in  a  cause.  Steph.  PL 
Appendix,  Note,  (26.)  It  is  a  general  rule 
of  pleading  that  a  party,  at  each  successive 
stage  of  the  process,  must  demur  or  pUad 
to  the  allegation  of  his  adversary.  Id,  138. 

In  the  strictest  sense, — to  make  that  al- 
legation of  fact,  on  the  part  of  a  defendant, 
which  follows  and  is  opposed  to  the  plain- 
tiff's declaration.*  Steph.  PL  Appendix, 
Note  (26.)  In  practice,  the  plaintiff'  is  said 
to  declare,  the  defendant  io  plead,  the  plain- 
tiff to  reply,  <fec. 

PLEADER.  \0.¥t.  pleideoir  ;  L.Lat. 
placitans  advocatus.']  A  person  profes- 
sionally employed  to  manage  another's 
cause  for  him,  particularly  to  plead  orally, 
or  argue  for  him  in  court.  The  use  of  pro- 
fessional pleaders  or  advocates  may  be 
traced,  among  some  of  the  continental  na- 
tions, to  a  period  extremely  remote.  Steph. 
PL  Appendix,  Note  (8.)  In  the  Assizes  of 
Jerusalem,  the  term  pleader  {pleideoir)  b 
used  as  nearly  synonymous  with  counsel, 
(eonseilL) 

PLEADING.  In  common  law  practice. 
The  process  of  making  allegation  in  a  cause, 
consisting  of  a  series  of  written  statements 


from  the  parties  in  alternate 
order,  and^so  adapted  to  each  other  as  to 
develop  of  themselves  the  essential  point  in 
controversy,  or  subject  for  the  decision  of 
the  court,  which  is  termed  the  issue. 

That  stage  of  the  proceedings  in  an  ac- 
tion which  commences  when  the  defendant 
has  appeared,  and  terminates  with  the  pro- 
duction of  an  isme  between  the  parties. 

That  peculiar  system  or  science  of  state- 
ment established  in  the  common  law  of 
England,  consisting  of  a  variety  of  rules, 
(with  accompanying  forms,)  by  which  the 
allegations  of  the  respective  parties  are  so 
regulated  as  to  produce  a  single,  certain 
and  material  issue  between  the  parties,  and 
to  produce  it  with  the  least  delay  and  con- 
fusion. Steph.  PL  1.  Id.  128— IS*/,  et 
per  tot. 

In  equity.  The  formal  method  of  pla- 
cing the  statements  of  the  respective  parties 
to  a  suit  before  the  court ;  a  less  technical 
procedure  than  pleading  at  law,  the  sub- 
stance of  the  statements  being  regarded 
rather  than  their  precise  verbal  form. 

PLEADINGS.  [L.  Lat.  placita.]  The 
individual  allegations  of  the  respective  par- 
ties to  an  action  at  common  law,  proceeding 
from  them  alternately,  in  the  order  and 
under  the  distinctive  names  following :  the 
plamtiff's  declaration,  the  deiend&nVs  plea, 
the  plaintiff's  replication,  the  defendant's 
rejoinder,  the  plaintiff's  sur-rejoinder,  the 
defendant's  rebutter,  the  plaintiff 's  sur-re- 
butter  ;  after  which  they  have  no  distinctive 
names. 

In  equity.  The  formal  written  allega- 
tions or  statements  of  the  respective  parties 
in  a  suit,  to  maintain  or  defeat  it ;  consist- 
ing of  the  plamtiff's  bill,  the  defendant's 
answer,  and  the  plaintiff's  repUcation. 
Story's  Eq.  PL  §  4,  and  note. 

PLEAS  OF  THE  CRpWN.  [L.  Lat. 
placita  coronce.']  In  English  law.  Crimi- 
nal prosecutions,  so  cidled  because  con- 
ducted at  the  suit  of  the  crown.*  3  Bl. 
Com.  40. 

Crimioal  law.  The  title  of  several  stan. 
dard  works  on  criminal  law,  as  Hale's  Pleas 
of  the  Crown,  Hawkins'  Pleas  of  the  Crown, 
and  others. 

PLEBISCITUM.  Lat.  In  the  Roman 
law.  A  law  enacted  hy  the  plebs  or  com- 
monalty, (thai  is,  the  citizens,  with  the  ex- 
ception ot  the  patricians  and  senators,)  at 
the  request,  or  on  the  proposition  of  a  ple- 
beian magistrate,  such  as  a  tribune ;  {quod 
plebs,  plebeio  magistratu  interrogante,  {ve- 
luti  tr^nino,)  eonstituebat.)    Inst.  1.  2.  4. 
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PLEBS.  Lai.  In  the  Roman  law. 
The  commonalty,  or  citizens,  exclusive  of 
the  patricians  and  senators.  Plebis  appd- 
laii<me,  sine  patriciis  et  senatoribus,  ccBteri 
cives  sipnificantur.     Inst.  1.  2.  4. 

PLEDABLE.  L.  Fr.  That  may  be 
brought  or  conducted,  as  an  action,  or  plea, 
as  it  was  formerly  called.  Britt  c.  82. 
See  Pleder, 

PLEDER.  L.  Fr.  To  plead  ;  to  con- 
duct an  action.  La  forme  et  la  manere  de 
ipieder  parsonels  plees  pledables  j^ar  attach- 
tnents  de  cors  ;  the  form  and  the  manner  of 
pleading  personal  pleas  pleadable  by  at- 
tachments of  the  body.  That  is,  the  man- 
ner of  conducting  personal .  actions  which 
may  be  brought  by  attachment.  Britt, 
c.  32. 

PLEDGE.  [L.  Fr.  plegge ;  L.  Lat. 
plexus.]  In  old  English  law  and  practice. 
A  surety  ;  a  person  who  undertook  or  be- 
came responsible  for  another.  A  term 
always  applied  to  persons.    See  Plegius, 

PLEDGE.  [Lat.  pignus,}  In  the  law 
of  bailment.  A  bailment  of  goods  to  a 
creditor,  as  security  for  some  debt  or  en- 
gagement. Story  on  Bailm.  §  7. — A  bail- 
ment or  delivery  of  goods  by  a  debtor  to 
his  creditor,  to  be  kept  till  the  debt  be  dis- 
charged. 2  Kent* 8  Com.  577.  Distinguished 
from  a  mxyrtgage  of  goods,  by  its  passing 
only  a  special  property  to  the  pledgee,  and 
by  its  requiring  actual  possession  by  him  to 
create  or  to  support  his  title,  ^tory  on 
Bailm,  §  287. 

PLEDGER.  The  party  delivering  goods 
m  pledge ;  the  party  pledgmg.  Story  on 
BaUm,  §  287. 

PLEDGEE.  The  party  to  whom  goods 
are  pledged,  or  delivered  in  pledge.  Story 
on  Bailm,  §  287. 

PLEE.  L.  Fr,  An  action  or  suit;  a 
plea^  in  the  ancient  sense  of  the  word. 
Farsonels  plees  pledables  par  attachments  ; 
personal  actions  which  may  be  prosecuted 
by  attachments.  Britt,  c.  32.  Sn  plees 
rtalx,  et  auxi  en  plees  personals  ;  in  real 
actions,  and  also  in  personal  actions.  Litt, 
sect.  464. 

A  plea,  in  the  modem  sense.  Plee  en 
barre  ;  a  plea  in  bar.     Litt,  sect.  492. 


PLEGGAGE. 
ham. 


L.  Fr.  Suretyship.  ICel- 


PLEGGE.  L.Fr.  A  pledge.  PUgtf$$ 
de  suer  ;  pledges  to  prosecute.  Britt.  c.  I. 
Oage  etplegge.     Id.  c.  27. 

PLEGIUS.  L.  Lat.  In  old  English 
practice.  A  pledge ;  a  surety.  Pon^  per 
vadium  et  salvos  plegios  ;  put  by  gage  and 
safe  pledges.  Bract,  fol.  149  b.  &e  Id, 
336. 

PLEGIARE.  L.  Lat.  In  old  practice. 
To  pledge;  to  undertake;  to  become  re- 
sponsible for.  Si  nihil  aliud  plegiaverint 
nisi  tantum  habendi  eum  ;  if  they  have 
undertaken,  nothing  more  than  merely  to 
have  him.     Bract,  fol.  149  b. 

PLEIDEOIR.  0.  Fr.  In  old  Euro- 
pean law.  A  pleader;  an  advocate.  // 
doit  demander  au  seignor,  a  conseil,  le  meil- 
lour  pleideoir  de  la  court ;  he  ought  to  ask 
of  the  lord,  for  his  counsel,  the  best  pleader 
in  the  court.     Assizes  de  Jerus.  c.  ix, 

PLEINE  AGE.  L.  Fr.  Full  age.  Litt. 
sect.  103. 

PLEINEMENT,  Pleinment.  L.  Fr. 
Fully.  Art,  sup.  Chart,  c.  1.  Plemement 
adminisire  ;  fully  administered.  Hob.  178  a. 

PLENA  JilTAS.  In  old  English  law. 
Full  age.     See  Full  age. 

PLENA  PROBATIO.  Lat.  In  the 
civil  law.  Full  proof ;  proof  by  two  wit- 
nesses or  a  public  instrument.  Hallifax 
Anal.  b.  3,  c.  ^9,  num.  25. 

PLENARTY.  [from  Lat.  plenu*,  full.] 
In  English  law.  Fullness  ;  a  state  of  being 
full.  A  term  applied  to  a  benefice  when 
full,  or  possessed  by  an  incumbent.  The 
opposite  state  to  a  vacation,  or  vacancy. 
Cowell. 


PLENARY,  [homplenus,  full.] 
complete ;  without  abridgment. 


Full; 


PLENE  ADMINISTRAVIT.  L.  Lat. 
(He  has  fully  administered.)  In  practice. 
A  plea  by  an  executor  or  administrator, 
that  he  has  fully  administered  all  the  assets 
that  have  come  to  his  hands.  1  Tidd's 
Pr,  644.     2  Arch.  Pr.  147. 

PLENE  ADMINISTRAVIT  PRA- 
TER. Lat.  (He  has  fully  administered, 
except.)  In  practice.  A  plea  by  an  execu- 
tor or  administrator,  that  he  has  fully 
administered  all  the  assets  that  have  come 
to  his  hands,  except  assets  to  a  certain 
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attiount,  which  are  not  sufficient  to  satisfy 
the  plaintiff.  1  Tidd's  Pr.  644.  2  Arch. 
Pr.  147. 

PLENIPOTENTIARY,  [from  Lat.  pie- 
nu9f  full,  and  poUniia,  power.]  One  who 
has  full  power  to  do  a  thing ;  a  person  fully 
commissioned  to  act  for  another.  A  term 
applied  in  international  law,  to  ministers 
and  envoys  of  the  second  rank  of  public 
ministers.   Wheaton^s  Law  of  Nations,  266. 

PLENUM  DOMINIUM.  Lat.  In  the 
civil  law.  Full  ownership;  the  property 
in  a  thing  united  with  the  usufruct.  Calv, 
Lex. 

PLENUM  RECTUM.  L.  Lat.  In  old 
English  practice.  Full  right.  Formal  words 
in  old  writs  particularly  writs  of  light.  Prce- 
cipimus  vobis  quod  sine  d'datione  plenum 
rectum  teneatis ;  we  command  you  that, 
without  delay,  you  do  full  right.  Beff, 
Orig,  L     Bract,  fol.  328. 

PLET,  PZ«f.  L.Fr.  A  plea.  Kelham. 
An  older  form  of  plee,  and  probably  de- 
rived from  the  Lat.  placitum. 

PLEVINA.  L.  Lat.  In  old  English 
practice.  The  engagement,  undertaking  or 
liability  of  a  pledge  or  surety.  Plegii 
quieti  erunt  de  plevina,  nisi  gratia  velint 
€08  sub  eadem  plevina  retinere  ;  the  pledges 
shall  be  quit  of  their  engagement,  unless 
they  voluntarily  choose  to  keep  them  under 
the  same  engagement.     Bract,  fol.  149  b. 

PLEVINE.  L.Fr.  Security  by  pledge ; 
the  engagement  of  a  pledge.  Si  il  cele 
plevine  refusa ;  if  he  refuse  this  security. 
Britt.  c.  27. 

PLEVYS.  L.  Fr.  Pledged;  under 
pledge.     Britt.  c.  12. 

PLEYN.  L.  Fr.  [from  Lat.  plenus, 
full.]  Full.  En  pleyn  court ;  in  full  court. 
Britt.  c.  120. 


PLEYNDRE. 
Kelham. 


L.  Fr.      To  complain. 


PLEYNTE.  L.  Fr.  A  plaint  or  com- 
plaint. A  celuy  vers  que  la  pleynte  est 
faile  ;  to  him  against  whom  the  plaint  is 
made.     Britt.  c.  58. 

PLEYNTYFE.  L.  Fr.  [from  pleyndre, 
to  complain.]  Plalntiflf ;  a  plaintiff;  a  com- 
plaining party.  Nul  jugement  ne  se  poit 
/aire  de  megns  que  de  Hi  persones,  cesta* 


saver,  de  un  juge,  de  un  pleyntyfe,  et  de  un 
de/endaunt ;  no  judgment  (or  judicial 
action  in  a  suit)  can  take  place  with  less 
than  three  persons,  that  is  to  say,  a  judge, 
a  plaintiff  and  a  defendant.     Britt.  c.  22. 

This  is  the  form  of  the  word  as  it  occurs 
throughout  Britton.  In  Littleton  and  the 
older  reports  in  French,  it  is  written  plaits 
ti/e,  winch  has  been  converted  into  the 
modem  word  plaintiff  by  the  mere  change 
of  a  letter.  Idtt,  sect.  195.  Lger,  65,  et 
passim.  Plaintife  is  used  throughout  the 
older  editions  of  Coke's  commentary  on 
Littleton,  as  an  English  word.  Britton 
applies  the  word  to  the  complaining  party 
in  an  appeal  and  in  a  real  action.  Britt. 
c.  22,  75. 

PLIGHT.  In  old  English  law.  An 
estate,  with  the  habit  and  quality  of  the 
land ;  extending  to  a  rent  chaise  and  to  a 
possibility  of  dower.  Co.  Litt.  221  b. 
Cowell. 

PLOUGH-BOTE.  [L.  Lat.  estoverium 
arandi.']  An  allowance  of  wood  made  to 
a  tenant,  for  repairing  his  ploughs  and  other 
instruments  of  husbandry.  2  Bl.  Com,  35. 
See  Bote,  Estovers. 

PLOUGH-LAND.  [L.  Lat.  carucata 
terrcB,  q.  v.  J  In  old  English  law.  A 
quantity  of  land  allotted  for  the  work  of  one 
plough ;  {portio  terra  qua  ad  unius  aratri 
operam  designatur.)   Spelman,  voc.  Carua. 

PLURAL.  [Lat.  pluralis,  from  plus, 
pluris,  more.]  Containing  mor^than  one ; 
consisting  of  two  or  more ;  designating  two 
or  more.      Webster. 

Plaralis  nnmerHs  est  da«bn«  e««teBla«« 

The  plural  number  is  contained  in  two. 
1  Bol.  M.  416.  It  is  a  rule  of  construction 
that  where  a  statute  speaks  of  a  thing,  as  a 
right,  in  the  plural  number,  the  singular  is 
included.  Co.  Litt.  369  a.  Kent,  C,  20 
Johns.  B.  693,  727. 

PLURIES.  Lat.  In  practice.  Often- 
times; many  times;  frequently.  The 
emphatic  word  of  a  clause  inserted  m  the 
Latin  forms  of  writs  which  issued  m  the 
third  instance,  after  a  first  and  second  (or 
alias)  writ  of  the  same  kind  had  been 
already  issued  without  effect.  Pracipimus 
iibi,  (jncut  fluries  prcEceperimus)  quod, 
<fec. :  We  command  you,  (as  we  have  often 
times  commanded  you,)  that,  <&c.  This 
clause  has  been  literally  translated,  with  the 
rest  of  the  form,  in  modem  writs,  and  the 
word  pluries  retained  as  the  name  both  of 
clause  and  the  writ  itself;  the  writ  being 


Digitized  by 


Google 


PLU 


(80d) 


POI 


m  such  case  termed  &pluries  writ.  1  Tidd*8 
Pr.  147.  Bracton  uses  the  word  aoepiuSy 
which  is  identical  in  meaning :  Pracipimus 
iihi  sicut  s^epius  prceceperimus,  <fec.  Bract. 
fol.  441  b.  In  the  Register,  the  pluries 
clauses  in  writs  are  brought  in  by  way 
of  recital,  thus :  Mex  vie,  salutem.  Cum 
PLURIES  tibi  prceceperimus  quod,  &c, ;  The 
king  to  the  sheriflf,  greeting :  Whereas  we 
have  many  times  commanded  you,  that, 
(fee.     Beg,  Orig,  77  b,  et  passim, 

Plas  peccal  author  qoam  acfor.       The 

originator  or  instigator  of  a  crime  is  a  worse 
offender  than  the  actual  perpetrator  of  it. 
6  Co.  99  a,  Flower's  case.  Applied  to  the 
crime  of  subornation  of  perjury.     Id.  ibid. 

Plas   Talet   anus   oculatns    teatU   qaam 

aariii  decern.  One  eye-witness  is  of  more 
weight  than  ten  ear- witnesses,  (or  those 
who  speak  from  hearsay.)     4  Inst.  279. 

This  maxim  (or  regula  juris,  as  Lord 
Coke  terms  it,)  is  merely  a  line  from 
Plautus,  slightly  varied  : 

Pluris  est  oculatus  testis  unus,  quain  auriti  decern : 
Qui  audiunt  audita  dicnnt :  qui  vident,  plane  sciunt. 
Truculentus^  Act  ii.  seen.  vi. 

(One  eye-witness  is  worth  more  than  ten 
ear- witnesses :  they  who  hear,  say  what 
they  hear,  they  who  see,  know  clearly.) 


PLUSOKS. 
Kelham. 


PO.  LO.  SUO.  An  old  abbreviation 
for  the  words  ponit  loco  suo,  used  in  war- 
rants of  attorney.     Tovms.  PI.  431. 

POACHING.  In  English  criminal  law. 
The  unlawful  entry  upon  land  for  the  pur- 
pose of  taking  or  destroying  game ;  the 
taking  or  destruction  of  game  upon  an- 
other s  land,  usually  committed  at  night. 
Steph.  Crim.  Law,  119,  et  seq.  2  Steph. 
Com.  82.  4  Id.  307.  The  term  seems  to 
be  rather  a  popular  than  a  legal  one. 

POCKET  SHERIFF.  In  English  law. 
A  sheriff  appointed  by  the  sole  authority 
of  the  crown,  without  the  usual  form  of 
nomination  by  the  judges  in  the  exchequer. 
1  £1.  Com.  342.     3  Steph.  Com.  23. 

POER,  Poeir,  Poair.  L.  Fr.  Power ; 
authority.  Tauntost  finist  le  poer  Vattome  ; 
so  soon  ends  the  power  of  the  attorney. 
Britt.  c.  46. 

POET,  Poit,  Puit,  Pout.  L.  Fr.  May ; 
can.  Ne  poet;  may  not;  cannot.  Le 
seignior  ne  poet  distreiner ;  the  lord  may 
not  (cannot  distram.)      Litt.    sect.   151. 


L.  Fr.      Many ;    several. 


Home  poit  tener  ;  a  man  may  hold.  Id. 
sect.  162.  n  poyt  tener ;  he  may  hold. 
Id.  ibid.  ^ 

POENA.  Lat.  Punishment ;  a  penalty. 
Inst.  4.  6.  18,  19.  In  old  English  law  it 
seems  to  have  had  the  sense  of  damages. 
Actio  in  rem  persequitur  rem  ipsam,  et 
poenam  propter  injustam  detentionem  ;  an 
action  for  a  thing  claims  the  thing  itself, 
and  damages  for  its  wrongful  detention. 
Bract,  fol.  102  b. 

Poeaa  ex  delicto  defancli  harea  leneri 

non  debet.  The  heir  ought  not  to  be 
bound  by  a  penalty  arising  out  of  the 
wrongful  act  of  the  deceased.     2  Inst.  198. 

Poena  aiioe  lencre  debet  actorce  et  bob 

alios.  Punishment  ought  to  bind  its  own 
actors  [those  who  by  their  acts  have  merited 
it,]  and  not  others.     Bract,  fol.  380  b. 

PGENALIS.  Lat.  [from  poena,  q.  v.] 
In  the  civil  law.  Penal ;  imposing  a  penalty ; 
claiming  or  enforcing  a  penalty.  Actiones 
pcenales ;  actions  for  penalties;  penal  ac- 
tions.    Inst.  4.  «.  12. 

In    poBBBlibas  caasiSy   bcaisBins   iater- 

prctBBdBBi  est.  In  penal  causes,  a  more 
liberal  interpretation  should  be  made.  Dig. 
60.  17.  165,  [197.]  2. 

POI,  Pay,  Pan,  Po.  L.  Fr.  A  little. 
Kelham. 

POINDING.  In  Scotch  law.  A  taking 
of  goods,  &c.,  in  execution,  or  by  way  of 
distress.*  The  distraining  of  one's  move- 
able goods  by  authority  of  law,  for  his  df  bts. 
1  Forbes'  Inst,  part  3,  p.  32. — A  species  of 
diligence,  (i.  e.  process,)  whereby  the  pro- 
perty of  the  debtor's  moveables  is  trans- 
ferred to  the  creditor.  Brands.  Real 
poinding  takes  effect  upon  the  debtor's 
moveables  on  the  lands  to  which  the  debt 
attaches  ;  personal  poindbg  upon  his  move- 
ables generally.     Id. 

POINE,  Pot^n6.  L.Fr.  Hand.  Kel- 
ham. 

POINT.  L.  Fr.  An  article ;  a  point. 
Applied  in  old  law  to  writs  and  statutes. 
Points  de  nous  brefs ;  the  points  of  our 
writs.  Britt.  fol.  3.  Pur  ceo  que  les  points 
de  la  gravnd  chartre  des  franchis — ne  ont 
pas  este  tenus,  <fec. ;  forasmuch  as  the  articles 
of  the  Great  Charter  of  liberties  have  not 
been  observed.  Artie,  sup.  Chart,  pr.  See 
Article. 

P01S,Peys,  L.Fr.  Weight.  Kelham. 
See  Peys. 
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POLICY,  [from  Ital.  polizza,  a  note  or 
memorandum  in  writing.]  The  written 
form  in  which  a  contract  of  insurance  is 
expressed ;  a  written  instrument  expressive 
of  a  contract  of  insurance,  and  by  the  exe- 
cution of  which  the  insurance  is  effected  ; 
a  contract  of  insurance  formally  expressed 
in  writing.*  A  mercantile  instrument  in 
writing,  by  which  one  party,  in  considera- 
tion of  a  premium,  engages  to  indemnify 
another  against  a  contingent  loss,  by  making 
him  a  payment  in  compensation,  whenever 
the  event  shall  happen  by  which  the  loss 
is  to  accrue.     2  Stepk.  Com.  1*72. 

POLL.  [Lat.  caput,]  A  head  ;  an  in- 
dividual person.  More  commonly  used  in 
the  plural.     See  Polls. 

POLL.  [L.  Fr.  polle.]  Cut  or  shaved 
smooth  or  even ;  cut  in  a  straight  line  with- 
out indentation.  A  term  anciently  applied 
to  a  deed,  and  still  used,  though  with  little 
of  its  former  significance.  2  BL  Com.  296. 
See  Deed  poll. 

To  POLL.  In  practice.  To  single  out, 
one  by  one,  of  a  number  of  persons.  To 
examine  each  juror  separately,  after  a  ver- 
dict has  been  given,  as  to  his  concurrence 
in  the  verdict.     1  Burr.  Pr.  238. 

POLLS.  [Lat.  capita,  q.  v.]  Heads ; 
individuals  ;  persons  singly  considered.  A 
challenge  to  the  polls,  {in  capita,)  is  a  chal- 
lenge to  the  individual  jurors  composing 
the  panel,  or  an  exception  to  one  or  more 
particular  jurors.     3  Bl.  Com.  358,  361. 

POLLARDS.  A  foreign  coin  of  base 
metal,  prohibited  by  statute  27  Edw.  I.  c. 
8,  from  being  brought  into  the  realm,  on 
pain  of  forfeiture  of  life  and  goods.  4  BL 
Com.  98.  It  was  computed  at  two  pollards 
for  a  sterling  or  penny.     Dyer,  82  b. 

POLL-MONEY.  [Lat.  capitatio.]  A 
tax  ordained  by  act  of  parliament  18  Car. 
2,  c.  1,  by  which  every  subject  in  the  king- 
dom was  assessed  by  the  head  or  poll,  ac- 
cording to  his  degree.  Cowell.  A  similar 
personal  tribute  was  more  anciently  termed 
poU'silver.     Id, 

poll-tax.  a  tax  levied  by  the  head 
or  poll;  a  capitation  tax.  Webster,  A 
tax  laid,  in  some  of  the  United  States,  upon 
aU  male  inhabitants  of  the  state  between 
certain  ages.     Eev,  Stat,  of  Mass,  c.  7,  §  1. 

POLYGAMIA.  Grseco-Lat.  [from  Gr. 
noX^g,  many,  and  ydfiog,  marriage.J    In  old 


English  law.  Polygamy,  (q.  v.)  Polygamia 
est  plurium  simul  virorum  uxorumve  connu- 
bium.  Polygamy  is  the  marriage  of  several 
husbands  or  wives  at  the  same  time.  3 
Inst,  88. 

POLYGAMY,  [from  Gr.  nroUg,  many, 
and  ydfiog,  marriage.]  In  criminal  law. 
Literally,  the  marrying  of  many.  The  of- 
fence of  having  several  wives  or  husbands 
at  the  same  time  ;  or  more  than  one  wife 
or  husband  at  the.  same  time.  3  Inst,  88. 
See  Polygamia. 

Polygamy  is  enumerated  among  offences 
by  Lord  Coke,  but  in  modem  law  the  term 
has  been  dropped,  and  bigamy,  a  term  of 
the  canon  law  expressive  of  a  different 
and  merely  spiritual  offence,  has  been  sub- 
stituted in  its  place.     See  Bigamy. 


POMARIUM. 

ing.     An  orchard. 


L.  Lat.     In  old  plead - 
Cro.  El,  854. 


Witnesses  are  weighed,  not  counted ;  that 
is,  they  are  estimated  by  the  weight  or  im- 
portance of  their  testimony,  and  not  by 
their  number.  1  Starkie  on  Evid.  564. 
Mr.  Best  suggests  that  testimonia  or  pro» 
batumes  would  be  better  than  testes,  as  the 
rule  is  clearly  not  confined  to  verbal  evi- 
dence.    Best  on  Evid,  426,  §  389. 

PONDUS.  Lat.  In  old  English  law. 
Poundage ;  literally,  weight.  A  duty 
anciently  paid  to  the  king,  according  to  the 
weight  and  measure  of  merchants  goods. 
Pat,  1  Hen.  III.  m.  10.     Cowell, 

PONDUS  REGIS.  Lat.  In  old  Eng- 
lish law.  The  king's  weight ;  the  standard 
weight  appointed  by  the  king.     Cowell, 

PONE.  Lat.  (Put.)  In  English  prac- 
tice. The  name  of  a  writ  by  which  the  pro- 
ceedings in  an  action  in  the  county  court 
may  be  removed  into  one  of  the  superior 
courts.  3  Bl,  Com.  34,  36,  195.  So 
called  from  the  initial  word  of  the  mandate 
of  the  writ :  Pone,  ad  petitionem  petentis, 
coram  justitiariis  nostris,  &c.,  loquelam 
qua  est  in  comitatu  tuo,  &c. ;  Put,  at  the 
request  of  [the  demandant,]  before  our  jus- 
tices, (fee,  the  plaint  which  is  in  your  county 
court,  &c.  Beg,  Orig,  6.  3  Bl,  Com. 
Appendix,  No.  i.  sect.  3. 

PONE.  Lat.  (Put.)  In  English  prao- 
tice.  The  name  given  to  the  writ  of  at- 
tachment which  formerly  issued  on  the 
non  appearance  of  a  defendant  at  the  re- 
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turn  of  the  original  writ,  to  compel  his  ap. 
pearance.  3  Bl.  Com.  280.  So  called 
from  the  initial  word  of  the  mandate  of  the 
writ ;  Pone  per  vadium  et  salvos  plegios  G. 
de  E.  quod  sit  coram,  <kc. ;  Put  by  gage 
and  safe  pledges,  G.  of  E.  that  he  be  before, 
Ac.  Reg,  Jud,  1.  Z  Bl.  Com,  Appendix, 
No.  iii.  sect.  2.  This  writ  is  still  retained 
in  the  action  of  replevin.  3  StepK  Com, 
666. 

PONERE.  L.  Lat.  In  old  English 
law.  To  put.  A  word  of  constant  occur- 
rence, and  very  various  signification. 

To  put  upon  ;  to  impose  or  assess,  as  an 
amercement  or  tax.  Nulla  prcedictarum 
misericordiarum  ponaturnm/?er  sacraTnen- 
turn  proborum  et  legalium  hominum,  <&c. ; 
none  of  the  aforesaid  amercements  shall  be 
assessed,  xmless  by  the  oath  of  good  and 
lawful  men,  <fec.  Magna  Ckarta,  c.  14. 
Nullum  tallagium  vel  auxilium  ponatur 
seu  levetur  ;  no  tallage  or  aid  shall  be  im- 
posed or  levied.  Stat,  de  Tallagio  non 
concedendo,  c.  I. 

To  put  in,  or  introduce  one's  person ;  to 
enter.  Se  ponere  in  seysinam ;  to  put 
one's  self  into  seisin  or  possession.  Bract. 
fol.  161.  Quod  possim  me  ponere  in  ter- 
ram  illam,  et  me  tenere  in  terra  ilia  ;  that 
I  may  have  the  power  to  put  myself  into 
that  land,  and  hold  myself  in  that  land. 
Id,  fol.  19  b. 

To  put  upon  ;  to  rest  upon  or  submit  to, 
as  a  defendant  did  upon  a  jury.  Ponit  se 
super  patriam  ;  he  puts  himself  upon  the 
country.  Bract,  fol.  137  b.  Ponit  se  su- 
per linguae  vestras ;  puts  himself  upon 
your  tongues ;  rests  his  fate  upon  your 
words.  Id.  fol.  143  b.  Et  hide  ponat  se 
super  juratam  ;  and  thereof  he  should  put 
himself  upon  the  jury.  Id.  fol.  192  b. 
Said  of  the  plaintiff.     Id.  ibid. 

To  put  under ;  to  place  imder  liability  ; 
as  to  put  imder  pledge,  or  "  by"  pledge,  in 
the  ancient  phrase.  Pone  per  vadium  et 
salvos  plegios ;  put  by  gage  and  safe 
pledges.     See  Pofie, 

To  put  or  place,  in  the  sense  of  removal, 
as  from  one  court  to  another.  Pone  coram 
justitiariis,  &c.,  loquelam,  &c. ;  put  before 
the  justices,  &c.,  the  plaint,  <&c. ;  that  is, 
remove  it.     See  Pone, 

To  put  upon;  to  place  among ;  to  record 
one's  name  with  others  as  a  juror.  De 
non  ponendis  in  assists  ;  for  not  putting  on 
assises.  The  titles  of  several  old  writs. 
Reg,  Orig.  179.  F,  N.  B.  166. 

To  put  or  set  to ;  to  affix,  as  a  seal  to  an 
exception.     See  Apponere, 

To  put,  fix  or  assign ;  to  give  or  assign 
a  day.     Tunc  ponant  ei  diem  a  die  visus 


sui  ;  then  shall  they  assign  him  a  day  from 
the  day  of  his  view.     Bract,  fol.  362  b. 

To  put  off,  or  postpone.  Jurata  ponitur 
in  respectum ;  the  jury  is  put  in  respite. 
Towns,  PI.  429. 

PONTAGE.  [L.  Lat.  pmtagium,  from 
pans,  a  bridge.]  In  old  English  law.  A 
tax  or  contribution  towards  the  maintenance 
or  repair  of  bridges.  Stat,  Westm.  2,  c.  26. 

A  toll  for  passing  a  bridge.  Cowell. 
Spelmmi, 

POPULAR  ACTION.  An  action  for 
a  statutory  penalty  or  forfeiture,  given  to 
any  such  person  or  persons  aa  will  sue  for 
it ;  an  action  given  to  the  people  in  general. 
3  Bl.  Com.  160. 

POPULISCITUM.  L.Lat.  In  Roman 
law.  An  enactment,  law  or  ordinance, 
made  by  the  populus,  or  whole  Roman 
people ;  an  ordinance  made  by  the  eomitia 
centuriata,  Adam* s  Rom.  Ant,  193.  The 
proper  technical  term,  however,  was  lex. 
Inst.  1.  2.  4. 

POPULUS.  Lat.  In  the  Roman  law. 
The  people ;  the  whole  body  of  the  citizens, 
including  with  the  plebs  or  commonalty, 
the  patricians  and  senators ;  (appellations 
populi  universi  cives  significantur,  connu- 
meratis  etiam  patriciis  et  senatoribus.)  Inst, 
1.  2.  4. 

POR.  L.  Fr.  For.  An  old  form  of 
pour.  Por  ce  ;  for  this ;  therefore.  Kelham, 
Por  quei  ;  wherefore.     Id. 

PORT,  [from  Lat.  portus,  q.  v.]  A 
place  for  the  importation,  (bringing  in,)  and 
exportation,  (carrying  out,)  of  goods  and 
merchandise.  This  seems  to  be  the  radical 
sense  of  the  word.  See  Portus.  2  Inst. 
148. 

A  place  for  the  lading  and  unlading  of 
the  cargoes  of  vessels,  and  the  collection  of 
duties  or  customs  upon  imports  and  exports. 
A  place  either  on  the  sea  coast,  or  on  a 
river,  where  ships  stop  for  the  purpose  of 
loading  and  unloading,  from  whence  they 
depart,  and  where  they  finish  their  voyages. 
Curia  Philippica,  p.  456,  n.  35,  cited  in 
7  Martin's  (La.)  R.  81,  N.  S.  These  are 
the  ordinary  senses  of  the  word  in  modem 
law.  See  cases  of  particular  construction, 
1  Phillips  on  Ins,  461,  et  seq. 

A  shelter  or  safe  station  for  vessels ',  a 
haven ;  a  harbour.     See  Harbour. 

Port  and  harbour  are  frequently  used  in 
law  as  synonymous  tenns,  a  quality  derived 
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from  the  Lat.  partus,  which  undoubtedly 
expressed  the  ideas  of  both.  In  strictness, 
however,  a  clear  distinction  exists  between 
them ;  harbour  properly  denoting  the  geo- 
graphical or  natural  position  of  a  place ; 
port,  its  civil  or  artificial  character.  A 
harbour  is  provided  by  nature  for  the 
accommodation  or  shelter  of  vessels  ;  apart 
is  established  by  law  for  the  reception  of 
cargoes.  Harbour  physically  includes  port, 
as  the  more  general  term ;  and  ports  in 
fact  are  almost  invariably  located  in  har- 
bours. See  9  Metcalf's  R,  377,  378. 
Hubbard,  J.  Every  port  may  therefore 
be  called  a  harboiir,  but  every  harbour  is 
clearly  not  a  part,  A  port,  according  to 
Lord  Hale,  is  a  haven  and  somewhat  more. 
It  is  **  quid  aggregatum,  consisting  of  some- 
what that  is  natural,  viz.  an  access  of  the 
sea,  whereby  ships  may  conveniently  come ; 
safe  situation  against  winds,  where  they 
may  safely  lie,  and  a  good  shore  where 
they  may  well  unlade ;  somewhat  that  is 
artificial,  as  keys  and  wharves,  and  cranes 
and  warehouses,  and  houses  of  common 
receipt:  and  something  that  is  civily  viz. 
privileges  and  franchises,  viz.  jus  applieandi, 
[the  nght  of  moorinff,]  jus  mercati,  [the 
right  of  market,]  ana  divers  other  adoita- 
ments  given  to  it  oy  civil  authority."  Hale, 
De  Portubus  Maris,  pars  2,  c.  2. 

PORTARE.  L.  Lat.  In  old  English 
practice.  To  bear;  to  bring.  Portare 
assisam  ;  to  bring  an  assise.  BracL  fol. 
177.  The  term  ''  bring  "  is  used  in  modem 
practice,  in  ihe  same  figurative  sense.  "To 
bring  an  action"  b  an  every  day  phrase. 

PORTER.  L.  Fr.  [from  Lat,  portare, 
q.  v.]  To  bear.  Porter  record ;  to  bear 
record.  Britt,  fol.  2  b.  En  courte  que 
porte  record;  in  a  court  which  bears 
record ;  in  a  court  of  record.  Id.  c.  47. 
Porter  fay  ;  to  bear  faith.  An  expression 
in  the  old  oath  of  fealty.  Britt,  c.  29. 
Reg.  Orig,  303. 

PORTGREVE,  Portreeve.  [L.  Lat. 
portgrefius,  portgrevius  ;  from  Sax.  port- 
gere/a,  from  port,  and  gerefa,  a  reeve,  bailiff 
or  presiding  officer.]  In  old  English  law. 
The  chief  officer  of  a  port.     Spelman. 

The  chief  officer  of  a  town  or  city,  espe- 
cially a  sea-port  town.  The  chief  mamstrate 
of  London  (now  mayor)  was  called  port- 
greve  in  the  time  of  Willim  the  Conqueror. 
Spelman.     Cowell.     See  Mayor. 

PORTORIUM.  L.  Lat.  [from  porta,  a 
gate.]    In  old  European  law.    A  tax  or 
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toll  levied  at  the  gates  of  cities,  for  the 
reparation  of  roads.     Spelman. 

PORTMOTE.  Sax.  [from  port,  and 
gemote,  a  meeting.]  In  old  English  law. 
A  court  held  in  ports  or  haven  towns,  and 
sometimes  in  inland  towns  also.  Cowell. 
Blount. 

PORTUS.  Lat.  [from  ;wr tore,  to  carry.] 
In  the  civil  law.  An  enclosed  place  where 
merchandizes  are  brought  in,  or  imported, 
and  whence  they  are  carried  out,  or  ex- 
ported; {canclusus  locus  qua  importantur 
merces,  et  inde  exportantur.)  Dig.  50. 
16.  59. 

An  enclosed  and  protected  station  [for 
vessels,]  (statio  conclusa  atque  munita.) 
Id.  ibid. 

The  very  brief  terms   in   which  these 
definitions  are  expressed,  hardly  serve  to 
convey  an  adequate  idea  of  the  meaning  of 
the  word.    Partus  is  said  to  have  originally 
denoted  a  ware-house,  built  with  particular 
reference  to  safety  against  fire  and  robbery, 
{domus  mercium  reponendarum  causd  ita 
exsiructa,  ut  ab  incendiis  furtisque  tuHor 
securiorque  esset,)  and  standing  at  a  dis- 
tance from   other   buildings,  {s^uncta  ae 
munita  a  ccsteris  coniiguis  cedificiis  ;)  called 
insula,  from  the  latter  circumstance,  and 
called  partus,  from  portare,  to  carry,  with 
reference  to  the  carrying  in,  (importando,) 
and  carrying  out,  {ezpartando)  of  the  goods 
from  it.     Calv,  Lex.     Hence  the  term  was 
afterwards  used  metaphorically,  to  denote  a 
safe  station  for  vessels  and  their  cargoes. 
Id.  ibid.     Partus,  however,  clearly  occurs 
in  the  sense  of  a  natural  harbour  or  haven, 
in  early  Roman  writers. 
Est  in  leoewu  longo  locus :  insula  portum 
Efficit  objectu  laterum  :  quibus  omnis  ab  alto 
Frangitur,  inque  sinus  soindit  sese  unda  reductos. 
yirr.  JBneU.  i.  150L 
Far  in  a  deep  recess,  an  island's  sides 
A  harbor  form  against  the  advancing  tides : 
Here  every  sea- wave  brealcs,  and  in  smooth  bays 
divides. 

POSER.  L.  Fr.  To  put ;  to  set  at ; 
to  put  a  question.    Kelham. 

POSITIVE  LAW.  Law  specifically 
ordained  and  adopted  for  the  government 
of  society,  as  distinguished  from  natural 
law.*  The  sum  of  those  principles  which 
are  acknowledged  in  a  state  as  principles  of 
law,  and  consequently  have  authority  as 
such.     1  Mackeld.  Civ.  Law,  2,  §  3. 

Posilo  unm  opp^sltornwy  nefpstar  alteraw. 

One  of  two  opposite  positions  being  affirmed, 
the  other  is  denied.     3  RoL  R.  422. 
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POSSE.  Lat.  To  be  able ;  to  be  pos- 
sible. 

Possibility.  A  thing  is  said  to  be  in 
posse,  when  it  may  possibly  be ;  in  esse, 
when  it  actually  is.  CowelL  Wharton's 
Lex. 

Ability;  power.  Pro  posse  suo ;  to 
the  extent  of  his  power.     Bract,  fol.  19  b. 

POSSE  COMITATUS.  L.  Lat.  The 
power  or  force  of  the  county.  The  entire 
population  of  a  county  above  the  age  of 
fifteen,  which  a  sheriflF  may  summon  to  his 
assistance  in  certain  cases  ;  as  to  aid  him  in 
keeping  the  peace,  in  pursuing  and  arrest- 
mg  felons,  Ac.  1  Bl  Com.  843.  The 
most  common  instances  of  the  use  of  this 
power  in  England  have  been  in  cases  where 
a  possession  has  been  kept  upon  a  forcible 
entry,  or  any  force  or  rescue  used  contrary 
to  the  command  of  the  king's  writ,  or  in 
opposition  to  the  execution  of  justice. 
'CowelL     Stat.  Westm.  2,  c.  39. 

This  power  is  impliedly  given  by  the 
constitution  of  the  United  States.  Federal- 
ist, No.  29. 

POSSESSIO.  Lat.  [from  possidere,  to 
possess.]  In  the  civil  law.  That  condition 
of  fact  under  which  one  can  exercise  his 
power  over  a  corporeal  thing  at  his  pleasure, 
to  the  exclusion  of  all  others.  This  con- 
dition of  fact  is  called  detention,  and  it  forms 
the  substance  of  possession  in  aU  its  varieties. 
1  Mackeld.  Civ.  Law,  234,  §  229. 

This  definition  is  not  approved  by  the 
learned  editor  of  Mackeldey,  who,  in  an 
elaborate  note  on  the  passage,  gives  his 
reasons  for  dissenting  from  it.  It  appears, 
however,  to  be  more  simply  and  intelbgibly 
expressed  than  most  of  the  civil  law  defini- 
tions of  the  word,  which,  in  attempting  to 
give  the  abstract  essence  of  possession,  are 
often  involved  in  metaphysical  subtleties, 
tending  rather  to  obscure  than  to  illustrate. 

The  old  civilians,  (Paulus  in  the  Digests, 
quoting  Labeo,)  derived  possessio  from  pe- 
dibus,  (the  feet,)  making  it  to  be  a  sort  of 
position,  or  putting  down,  {qua^  positio,) 
and  assigning  as  the  reason,  quia  naturali- 
ter  tenetur  ah  eo  qui  ei  insistit,  ^because 
possession  of  a  thing  is  naturally  neld  by 
him  who  stands  upon  it.)  I>ig.  41.  2.  1.  pr. 
Hence  the  word  was  commonly  analyzed 
pedum  positio,  a  placing  of  the  feet.  The 
etymology  was  adopted,  with  the  word 
itself,  by  Bracton,  and  from  its  peculiar 
adaptation  to  the  old  English  idea  of  the 
seisin  of  land,  took  deep  root  in  the  termi- 
nology of  that  branch  of  the  law.  3  Co. 
42  a,  Eatclijf*s  case.    Through  this  chan- 


nel it  has  found  its  way  even  into  American 
law,  and  the  phrase  pedis  positio  (or  pedis 
possessio)  is  frequently  used  in  our  reports 
to  denote  an  actual  corporeal  possession, 
or  a  mere  naked  possession  without  right. 
The  derivation,  however,  is  no  doubt  radi- 
cally incorrect,  the  true  component  elements 
of  possessio,  (or  rather  the  verb  possidere, 
from  which  it  has  been  formed,)  being  po- 
nere  sedem ;  to  place  or  fix  the  seat  or 
abode,  though  even  this  is  more  significant 
in  its  application  to  real  than  to  personal 
property.  According  to  some,  this  was,  in 
fact,  the  etymology  given  by  the  Roman 
jurists  themselves,  already  named,  pedihus 
bemg  considered  as  a  corrupt  reading  of 
sedibus.  See  1  Mackeld.  Civ.  Law,  237, 
§  229,  note.  The  Lyons  ed.  of  the  Corpus 
Juris,  A.  D.  1627,  has  sedibus.  But  this 
supposition  destroys  the  force  of  insistit, 
{stands  upon,)  in  the  explanation  given  in 
the  Digests,  besides  being  inconsistent  with 
the  uniform  current  of  pedis  positio,  and 
pedum  positio,  through  the  old  English 
books. 

POSSESSIO.  Lat.  In  old  English 
law.  Possession;  seism.  The  detention 
of  a  corporeal  thing  by  means  of  a  physical 
act  and  mental  mtent,  aided  by  some  sup- 
port of  right ;  (corporalis  rei  detentio,  i. 
corporis  etanimi,  cum  juris  adminiculo  con- 
currente.)     Bract,  fol.  38  b. 

Bracton  treats  possessio  and  seisina  as 
synonymous,  and  considers  possession  under 
a  multitude  of  subdivisions  ;  ad  civil,  (civilis) 
which  was  retained  only  by  intention  (ani- 
mo;)  natural,  (naturalis,)  which  was  held 
only  by  the  physical  act,  (corpore;)  rightful, 
(justa,)  and  wrongful,  {ivjusta ;)  true, 
{vera,)  and  imaginary  or  fictitious,  {imogi- 
naria  ;)  naked,  (nuda,)  where  a  person  had 
no  right  in  the  thing  nor  any  spark  of  right, 
but  only  a  bare  placing  of  the  feet,  {tantum 
nudam  pedum  positionem  ;)  that  is,  a  mere 
foothold  or  standing  ;  clothed,  {vestita,)  as 
with  right,  title  or  prescription ;  with  many 
others.  There  was  also  one  kind  which 
consisted  of  some  degree  of  possession  but 
no  right,  {aliquid  possessionis  sed  nihil  juris) 
as  the  possession  of  a  guardian  or  creditor ; 
another  kind  which  consisted  of  a  good 
deal  of  possession  and  a  little  right,  {mul- 
turn  possessionis  et  parum  juris,)  as  the 
possession  of  an  ancestor  who  died  seised, 
another  having  the  mere  right ;  another 
kind  which  consisted  of  a  great  deal  of 
possession  and  some  right,  ( plurimum posses- 
aionis  et  aliquid  juris,)  as  where  one  held 
land  for  a  term  by  the  grant  of  a  person 
who  demised  it  to  him,  but  did  not  die 
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seised;  and  a  fourth  kind,  consisting  of 
much  possession  and  much  right,  {muUum 
possessionis  et  multum  juris,)  as  where  one 
had  the  mere  right  in  a  thing,  and  the  pro- 
perty of  the  fee,  and  the  freehold  with  seism, 
but  of  which  he  did  not  die  seised.  Bract. 
fol.  39. 

POSSESSIO  BONORUM.  Lat.  In 
the  civil  law.  The  possession  of  goods. 
More  commonly  termea  bonorum  possesaio, 
(q.v.) 

POSSESSIO  FRATRIS.  Lat.  In 
the  law  of  descent.  Possession  of  a  brother ; 
an  elliptical  expression,  signifying,  in  its  full 
meaning,  that  kind  of  possession  by  a  bro- 
ther which  would  make  his  sister  of  the 
whole  blood  his  heir,  in  preference  to  a 
brother  of  the  half  blood.  See  the  maxim 
infra.  Hence  it  is  used  in  the  books  to 
denote  the  doctrine  of  the  exclusion  of  the 
half  blood  from  the  succession  to  estates  ; 
a  doctrine  which  in  England  has  recently 
been  abolished,  by  statute  3  <fe  4  Will.  IV. 
c.  106.  1  Stepk.  Com,  385—391.  See 
Broom's  Max.  233 — 235.  And  see,  as  to 
American  law,  4  ITent's  Com.  386 — 389. 

PoMcmio  fratris  de  fe^o  •impliel  facit 

••rorew  eaa«  h»r«d«iii«  The  brother's  posses- 
sion of  an  estate  in  fee  simple,  makes  the 
sister  to  be  heir.  Litt,  sect.  8.  Co.  Litt. 
16  b.  3  O).  41  b,  Ratcliff's  case.  The 
possession  of  a  brother  makes  his  sister  of 
the  whole  blood  his  heir,  in  preference  to  a 
brother  of  the  half  blood.  See  Broom's 
Max.  233.  This  was  a  rule  in  the  English 
law  of  descent  down  to  a  late  period,  and 
is  best  illustrated  by  the  example  given  by 
Blackstone.  If  a  man  had  two  sons,  A. 
and  B.  by  diflFerent  venters  or  wives,  these 
two  brethren  were  not  brethren  of  the  whole 
blood,  and  therefore,  according  to  a  leading 
canon  of  descent,  should  never  inherit  to 
each  other,  but  the  estate  should  rather 
escheat  to  the  lord.  Nay,  even  if  the  fa- 
ther died,  and  his  lands  descended  to  his 
eldest  son  A.,  who  entered  thereon,  and 
died  seised  without  issue ;  still  B.  should 
not  be  heir  to  this  estate,  because  he  was 
only  of  the  half  blood  to  A.,  the  person 
last  seised,  but  it  should  descend  to  a  sister, 
(if  any,)  of  the  whole  blood  to  A.  2  Bl. 
Com.  227.     See  Possessio  fratris. 

POSSESSION,  [from  Lat.  possessio, 
from  possidere,  to  possess ;  from  ponere,  to 
put,  and  sedes,  seat.]  The  state  of  having 
a  corporeal  thing  in  one's  hands  or  power, 
or  under  one's  control ;  or,  in  the  words  of 
the  civil  law  definition, — that  condition  of 
fact  under  which  one  can  exercise  his  power 


over  a  corporeal  thing  at  his  pleasure,  to 
the  exclusion  of  all  others.     See  Possessio. 

Possession  expresses  the  closest  relation 
of  fact  that  can  exist  between  a  corporeal 
thing  and  the  person  who  possesses  it,  im- 
plying either  (according  to  its  strict  ety- 
mology,) an  actual  physical  contact,  as  by 
sitting  (or,  as  some  would  have  it,  standing) 
upon  a  thing ;  or  the  power  to  bring  into 
such  contact  at  pleasure.  Thus  the  posses- 
sor of  land  is,  strictly,  one  who  has  actually 
taken  up  his  residence  {qui  posuit  sedem) 
upon  it;  the  possessor  of  a  chattel,  one 
wno  either  has  it  upon,  or  near  his  person, 
or  within  his  reach. 

Possession  is  generaUy  considered  in  the 
common  law  imder  two  leading  aspects, 
viz. ;  as  united  with  right,  and  as  held  with- 
out reference  to,  or  in  opposition  to  right ; 
a  simple  division,  which  clears  the  subject 
of  much  of  the  subtlety  and  intricacy  which 
mark  the  civihans'  mode  of  treatmg  it. 
See  Possessio. 

The  elements  of  the  word  possession 
{ponere  sedem,)  would  seem  to  indicate  that 
the  term  was  originally  appUed  chiefly  to 
landed  property;  and  the  derivation,  po^ 
nere  pedem,  expresses  this  idea  yet  more 
stronffly.  See  Possessio.  In  the  common 
law,  nowever,  possession  has  always  been 
confined  in  its  apphcation  to  goods  or  chat- 
tels, seisin  being  the  term  invariably  used 
to  denote  the  possession  of  a  freehold  estate. 
See  Seisin. 

POSSESSION  MONEY.  In  EngUsh 
practice.  An  allowance  made  to  the  per- 
son whom  a  sheriff  puts  in  possession  of 
goods  taken  under  a  writ  of  fieri  facias. 
Holthouse. 

POSSESSORY.  Relating  to  possession; 
founded  on  possession ;  contemplating  or 
claiming  possession.     See  infra, 

POSSESSORY  ACTION.  In  practice. 
An  action  claiming  possession,  or  the  right 
of  possession ;  an  action  brought  to  recover 
possession.  The  old  writs  of  entry  and  as- 
sises were  actions  merely  possessory,  serving 
only  to  regain  the  possession  of  lands,  but 
deciding  nothing  with  respect  to  the  right 
of  property.     3  Bl.  Com.  180. 

In  admiralty  practice,  a  possessory  suit 
is  one  which  is  brought  to  recover  the 
possession  of  a  vessel,  had  under  a  claim 
of  title.  5  Mason's  R.  4C6.  1  Kent's 
Com.  371. 

An  action  founded  on  possession.  Tres- 
pass for  injuries  to  personal  property  is 
called  a  possessory  action,  because  it  lies 
only  for  a  plaintiff  who,  at  the  moment  of 
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the  injurv  complained  of,  was  in  actual  or 
constructiye  immediate  and  exclusive  posses- 
ion.    1  Chitt  PI,  168,  169. 

POSSIBILITAS.  Lat.  Possibflity ;  a 
possibility.  Possibilitas  post  dissolutionem 
executionis  nunquam  reviviscatur  ;  a  possi- 
bility will  never  be  revived  after  the  disso- 
lution of  its  execution.  1  Boh  JR,  321. 
After  a  possibility  has  become  executed,  it 
will  not  be  revived  by  a  dissolution  of  the 
estate,  as  by  a  divorce  after  intermarriage. 
Post  executionem  statds,  lex  non  patitur 
possibilitaiem ;  after  the  execution  of  an 
estate,  the  law  does  not  suffer  a  possibility. 

3  Bulstr,  108. 

POSSIBILITY.  An  uncertain  event ;  a 
contingency  which  may  or  may  not  happen. 
An  estate  founded  on  such  contingency. 
Of  this  there  are  various  kmds. 

A  bare  possibihty  is  one  that  is  not 
coupled  with  an  interest;  as  that  a  son 
may  inherit  to  his  father  who  is  hving. 
This  is  not  considered  as  an  estate  in  law. 
1  Steph,  Com,  216.  4  Kent's  Com.  262. 
13  WendeWs  R.  178.  1  mUiard's  Real 
Prop.  76. 

A  possibility  coupled  with  an  interest^  is 
where  the  person  who  is  to  take  an  estate 
upon  the  happening  of  a  contingency  is 
ascertamed  and  fixed.  Id,  ibid.  4  Kenfs 
Com.  261,  262. 

A  near  or  common  possibility  is  such  as 
death,  or  death  without  issue,  or  coverture. 

4  Kent's  Com.  206. 

A  remote  possibility  is  such  as  a  rem^un- 
der  to  the  heirs  of  a  person  not  in  being.* 
Id,  ibid. 

POSSIDERE.  Lat.  [from  ponere,  to 
place,  and  sedes,  seat.]  To  possess.  A 
distinction  was  made  m  the  civil  law  and 
adopted  by  Bracton,  between  possidere,  (to 
possess,)  and  esse  in  possessions,  (to  be  in 
possession.)  Longe  aliud  est  possidere 
quam  esse  in  possessions.  Bract,  fol.  167  b. 
Thus,  a  guardian,  holding  in  demesne 
though  not  in  fee,  was  said  to  be  in  posses- 
sion, though  he  did  not  possess.  The  same 
language  was  apphed  to  a  bailiff,  (procu- 
rator,) a  domestic,  (servus  proprius,)  a 
fermor  or  lessee  {firmarius,)  and  a  tenant 
at  will  from  day  to  day,  and  from  year  to 
year.     Id.  ibid. 

POSSUMUS.  Lat.  \iTom  possum,  posse, 
to  be  able.]    We  can ;  we  can  or  may  do. 

Id  po«B«mas  qaod  de  Jnr«  p«H«aiiiiia.    We 

can  do  that  which  we  can  do  by  law. 
Lane,  116.  When  we  speak  of  what  we 
can  do  we  mean  what  we  can  do  lawfully. 


Mere  physical  ability  to  do  an  act  is  not 
regarded  in  law. 

POST.  L.  Lat.  The  name  given  to  a 
species  of  writ  of  entry.  See  Entry  in  the 
post. 

POST.  Lat.  After;  afterwards.  See 
infra. 

POST-ACT.  An  after-act ;  an  act  done 
afterwards.     See  Post-factum, 

POST  CONQUESTUM.  Lat.  After 
the  conquest.  Bract,  fol.  7.  Words  first 
used  in  the  titles  of  the  kings  of  England 
by  Edward  III.  A.  D.  1328,  in  order  to 
distinguish  the  Edwards  after  the  conquest 
from  those  before  it.     Cowell,     Blount. 

POST  DIEM.  Lat.  In  pleading.  After 
the  day.     See  Solvit  post  diem. 

In  old  practice.  The  return  of  a  writ 
after  the  day  assigned.  Cowell.  A  fee 
paid  in  such  case.    Id. 

POST-DISSEISIN.  [L.  Lat.  post  dis- 
seisina,"]  In  old  English  practice.  A 
disseisin  conmiitted,  after  a  recovery  of 
seisin  of  the  same  land,  and  by  the  same 
person  against  whom  the  recovery  was  had. 
See  De  post  disseisina. 

POST-FACTUM,  or  POSTFACTUM. 
Lat.  An  after-act;  an  act  done  afterwards ; 
a  post-act. 

Post,  in  this  compound  word,  is  an 
adverb,  having  the  full  sense  of  ofteruHirds  ; 
the  word  itseff  being  the  correlative  of  ante- 
factum,  a  fore-act,  or  previous  act.  Utrum 
ne  in  post-facta — an  etiam  in  ante-facta. 
A,  Qell.  Noct,  Att.  lib.  xvii.  c.  7.  In  the 
derived  phrase  ex  postfacto,  however,  post 
has  generally  been  treated  by  those  who 
have  attempted  to  translate  it,  not  only  aa  a 
distinct  word,  but  as  a  preposition  govern- 
ing/ac  to,  in  violation  of  one  of  the  simplest 
rules  of  grammar.     See  £x  postfactc 

POST  FINE.  In  old  conveyancing.  A 
fine  or  sum  of  money,  (otherwise  called  the 
king's  silver)  formerly  due  on  granting  the 
licentia  concordandi,  or  leave  to  agree,  in 
levying  a  fine  of  lands.  It  amounted  to 
three-twentieths  of  the  supposed  annual 
value  of  the  land,  or  ten  shiUings  for  every 
five  marks  of  land.     2  Bl,  Com,  350. 

POST  LITEM  MOTAM.  L.  Lat.  After 
suit  moved,  or  commenced.  Depositions 
in  relation  to  the  subject  of  a  suit,  made 
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after  litigation  has  commenced,  are  some- 
times so  termed.     1  Stark,  Uvid.  319. 

After  dispute  moved ;  after  controversy 
stirred  or  begun. ;  after  dispute  has  arisen. 
In  questions  of  pedigree,  it  is  a  rule  that 
declarations  made  post  litem  motam  are  not 
admissible  in  evidence ;  that  is,  declarations 
made  after  a  dispute  lias  arisen,  out  of 
which  a  suit  has  grown,  will  be  excluded. 
ffubback's  Evid.  of  Succession,  660.  Berk- 
ley Peerage  case,  4  Camp.  401.  The  line 
of  distinction  in  such  cases  is  the  origin  of 
the  controversy,  and  not  the  commencement 
of  the  suit.     Mansfield,  C.  J.,  Id,  417. 

POST  MORTEM.  Lat.  After  death. 
A  name  given  to  inquisitions  anciently  taken 
after  the  death  of  tenants  in  capite.  Hub- 
backus  JEvid.  of  Success.  684.  Now  com- 
monly applied  to  examinations  of  a  dead 
body  by  a  coroner. 

POST-NATUS,  (or  POSTNATUS.) 
Lat.  After-bom.  A  second  son  was  so 
called  in  old  English  law,  as  distinguished 
from  the  eldest.  Est  consuetudo  in  quibus- 
dam  partibus,  quod  postnatus  prcefertur 
primogenito  et  e  contrario  ;  it  is  a  custom 
in  some  parts,  that  an  after  bom  son  is  pre- 
ferred to  the  first  bora,  and  e  contra.  Bract, 
fol.  76.     See  Id,  fol.  88. 

Bom  after  a  particular  period  or  event. 
Postnati  (after-bom  persons)  is  used  in  the 
books,  as  the  correlative  of  antenati,  to 
denote  the  subjects  of  Scotland  bom  after 
the  union  of  the  crowns,  and  Americans 
and  British  subjects  bom  in  the  United 
States  after  the  aeclaration  of  independence. 
7  Co,  1,  Calvin's  case,  2  KenVs  Com. 
56—59. 

POST  OBIT  BOND.  \LbX,  post  obitum, 
after  death.]  A  bond  given  by  an  expectant^ 
to  become  due  on  the  death  of  a  person 
from  whom  he  will  have  property.  Whar- 
ton's Lex. — A  bond  or  agreement  given  by 
a  borrower  of  money,  by  which  he  under- 
takes to  pay  a  larger  sum,  exceeding  the 
legal  rate  of  interest,  on  or  after  the  death 
of  a  person  from  whom  he  has  expectations, 
m  case  of  surviving  him.  Chesterfield  v. 
Janssen,  2  Vesey,  125.  1  White's  Equity 
Cases,  344.  1  Story's  Eq,  Jur.  §  342. 
These  contracts  are  discouraged  by  the 
courts,  who  hold  a  strict  hand  over  them. 

POST  PROLEM  SUSCITATAM.  L. 
Lat.  After  issue  bom,  (raised).  Co, 
Litt,  19  b. 

POST  TERMINUM.  L.  Lat.  (After 
term,  or  post-term.)    The  return  of  a  writ. 


not  only  after  the  day  assigned  for  its 
retum,  but  after  the  term  also,  for  which  a 
fee  was  due.    Cowell,   The  fee  itself.   Id, 

POSTEA.  Lat.  (Afterwards.)  In 
practice.  The  name  given  to  the  entry  on 
record  of  the  proceedmgs  on  the  trial  of  a 
cause,  including  the  verdict  of  the  jury ;  so 
called  from  the  word  (postea)  with  which 
it  commenced  when  the  proceedings  were 
in  Latin ;  and  which  has  been  literally 
translated  in  the  modem  forms:  "After- 
wards, that  is  to  say,"  &c.  Steph.  PI.  87. 
3  Bl.  Com,  386.  In  form,  it  is  the  retum 
made  by  the  judge  who  tried  the  cause, 
to  the  court  in  banc,  of  what  took  place  at 
the  trial.  In  EngUsh  practice,  it  is  first 
entered  on  the  back  of  the  nisi  prius  record, 
and  is  the  ground  upon  which  judgment  is 
afterwards  entered. 

POSTERIORITY.  [L.  Lat.  posteriori- 
tas,!^  In  old  English  law.  A  coming  after, 
or  being  behind  ;  the  correlative  of  priority, 
A  man  holding  of  two  lords,  was  said  to 
hold  of  the  more  ancient  lord  hj priority,  and 
of  the  later  lord  by  posteriority,  Staundf, 
Prcer,  Reg,  10,  11.     Cowell. 

POSTERITY.  [¥v,posteHti;  Lat.po*- 
teritas,  from  posterus,  from  post,  after.] 
Descendants  ;  those  who  come  after.  De- 
clared by  the  civil  code  of  Louisiana,  to 
comprehend  all  the  descendants  in  the  di- 
rect line.     Art.  3622,  num.  26. 

POSTHUMOUS  CHILD.  [Lat.;w«^ 
humus,  from  post,  after,  and  humus,  earth, 
or  humatus,  buried.]  A  child  bom  after 
the  death  of  its  father.  2  Bl.  Com.  169. 
Posthumous  children  of  an  intestate  inherit 
in  all  cases,  in  like  manner  as  if  they  were 
bom  in  the  lifetime  of  the  intestate,  and 
had  survived  him.     4  Kent's  Com.  412. 

POSTLIMINIUM.  Lat.  [from  post, 
after,  and  limen,  a  threshold.]  In  the  civil 
law.  The  retum  or  restoration  of  a  person 
to  a  former  estate  or  right ;  sometimes 
EngUshed  postliminy,  A  fiction  applied 
in  the  case  of  a  person  who  had  been  taken 
a  prisoner  by  an  enemy,  and  afterwards  re- 
turned from  captivity,  by  which  he  was 
supposed  never  to  have  been  abroad,  and 
was  on  this  ground  restored  to  his  former 
rights.  Postliminium  fingit  eum  qui  cap- 
tus  est  in  civitate  semper  fuisse  ;  postliminy 
supposes  that  he  who  was  taken  prisoner 
had  always  been  in  the  state.  Inst.  1. 12. 5. 

Postliminium  is  thus  analyzed  and  ex- 
plained in  the  Institutes.  It  is  called  post- 
liminium, from  limen  (threshold,)  and  post 
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(after.)  Wherefore  we  properly  say  of 
one  who  was  taken  by  an  enemy,  and 
afterwards  came  into  our  borders  or  limits, 
that  he  has  returned  postliminio.  For  as 
the  threshold  of  a  house  makes,  as  it  were, 
the  limit  or  boundary  of  it,  so  the  ancients 
chose  to  call  the  boundary  or  border  of  the 
empire  its  threshold.  Hence  limen  (a 
threshold)  came  to  be  used  in  the  sense  of 
a  limit,  ( finis),  and  boundary,  (terminus,) 
And  hence  the  word  postliminium  was 
framed,  and  used  to  signify  that  a  person 
had  returned  to  the  same  threshold  which 
he  had  lost ;  (ab  eo  postliminium  dictum  est, 
quia  ad  idem  limen  revertebatur  quod  ami- 
serat.)  So  that  now  a  prisoner  who  is  re- 
covered from  an  enemy  and  returns  home, 
is  supposed  to  have  returned  in  postliminy, 
[that  is,  in  the  way  explained.]  Inst,  1.12.5. 

POSTNUPTIAL  SETTLEMENT.  A 
settlement  made  after  marriage  upon  a  wife 
or  children ;  otherwise  called  a  voluntary 
settlement.     2  Kent's  Com,  173. 

POSTULARE.     Lat.      In  the  Roman 
law.     To  ask  or  demand.     See  Postulatio, 
To  accuse  or  denounce.     Calv,  Lex. 

POSTULATIO  ACTIONIS.  Lat.  In 
the  Roman  law.  The  demand  of  an  action ; 
the  request  made  to  the  praetor  by  an  actor 
or  plaintiff,  for  an  action,  or  formula  of  suit ; 
corresponding  with  the  application  for  a 
writ  in  old  English  practice.  Adam's  Rom, 
Ant,  243.  Or,  as  otherwise  explained,  the 
actor's  asking  of  leave  to  institute  his  action, 
on  appearance  of  the  parties  before  the 
praetor.  Hallifax  Anal.  b.  3,  c.  9,  num.  12. 

POTENTIA.  Lat.  [from  patens,  able, 
from  posse,  to  be  able.J  In  old  English 
law.  A  possibility.  Potentia  propinqua  ; 
a  near  or  common  possibility.  2  Bl,  Com, 
169.  Potentia  remotissimxi ;  a  most  re- 
mote or  improbable  possibility.    Id,  170. 

Power.      P*lenti»deb«tae4aiJHstliiaai9 

B«a  aateccdere.      Power   Ought    to   foUow 

justice,  not  go  before  it.  3  Bulstr.  199, 
Coke,  C.  J. 

Patentia  iaatilis  frnatra  est.  Useless 
power  is  to  no  purpose.     Branch's  Pr. 

P«lMt  4nU  reaancfare  pr*  se,  et  •■!■,  Jari 
^Bod  pra  nm   iatradactam  eat.       One    may 

relinquish  for  himself  and  his,  [heirs]  a  right 
which  was  introduced  for  his  own  benefit. 
Bract,  fol.  20. 

POTESTAS.  Lat.  Power;  a  power. 
PaiMtas  atrlcta  teiarpretatar.      A    power 


is  strictly  interpreted.   Jenk,  Cent,  17,  case 
29,  in  marg. 
Pateataa  aaprama  aeipaam  diaaalTcre  pa- 

teaty  iiir»r«  aaa  patoat.  Supreme  power 
can  dissolve,  [unloose!  but  cannot  bind 
itself.     Branch  s  Pr,  JBacon, 

Patiar  cat  caaditia  dc/cndeBtia.  The  con- 
dition of  a  defendant  is  the  better  one. 
Where  both  parties  are  equally  in  fault,  the 
defendant  has  the  better  case,  or  will  be 
favored  in  preference  to  the  plaintiff.  Lord 
Mansfield,  Cowp,  343.  See  la  pari  dc- 
licta,  &c. 

Paliareatcandftiapaaaidaatia.  The  con- 
dition of  the  party  in  possession  is  the  bet- 
ter. Where  the  right,  or  the  fault  between 
two  parties  is  equal,  the  party  in  possession 
is   favored  or  preferred.     See   in  aqaaii 

jare»  Aec,  In  pari  dclicla,  &c» 

POULTRY  COUNTER.  The  name  of 
a  prison  formerly  existing  in  London.  See 
Counter, 

POUND,  [from  Sax.  pund  ;  Lat.  libra,] 
A  standard  weight,  consisting  either  oi 
twelve  ounces,  called  troy  weight,  or  of 
sixteen  oimces,  called  avoirdupois  weight. 
See  Troy  weight,  Avoir  du  pois. 

In  New  York,  the  unit  or  standard  of 
weight,  from  which  all  other  weights  shall 
be  derived  and  ascertained,  is  declared  to 
be  the  pound,  of  such  magnitude  that  the 
weight  of  a  cubic  foot  of  distilled  water,  at 
its  maximum  density,  weighed  in  a  vacuum 
with  brass  weights,  shall  be  equal  to  sixty 
two  and  a  half  such  pounds.  1  N,  Y,  Rev, 
St.  [607,]  617,  §  8. 

POUND.  [L.  Lat.  parcus,]  An  en- 
closure ;  an  enclosed  place  in  which  cattle 
or  goods  distrained  are  shut  up.^  3  BL 
Com,  12.  A  ^o\md-overt  is  one  that  is 
open  overhead  ;  a  pound-covert  is  one  that 
is  close,  or  covered  over,  such  as  a  stable 
or  other  building.*  Id,  13.  But  accord- 
ing to  Lord  Coke,  a  pound  is  called  open, 
because  the  owner  may  give  his  cattle  meat 
and  drink,  without  trespass  to  any  other. 
Co,  Litt,  47  b. 

POUNDBREACH.  [L.L&i,parci/raC' 
/to.]  The  act  or  ofiFence  of  breaking  a 
pound,  for  the  purpose  of  taking  out  the 
cattle  or  goods  impounded.  3  Bl,  Com. 
12,  146. 

POUNDAGE.  In  practice.  An  allow- 
ance made  to  a  sheriff  upon  the  amount 
levied  under  bb  ezecutioii;   estimated  in 
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England,  and  formerly  in  tbe  United  States, 
at  so  much  on  the  pound. 

In  old  English  law.  A  subsidy  to  the 
value  of  twelve  pence  in  the  pound,  granted 
to  the  king,  of  all  manner  of  merchandise 
of  every  merchant,  as  well  denizen  as  alien, 
either  exported  or  imported.     CowelL 

POUNT.  L.  Fr.  [from  Lat.  ^on*.]  A 
Abridge.     Pountz  ;  bridges.  ^BrtW.  c.  51. 

Fountage ;  pontage.  A  tax  levied  for 
the  repair  of  bridges.     Britt.  c.  30. 

POUR,  Pur,  L.  Fr.  For.  Suffit  a 
eux  pur  seisine  pour  la  proprete  ;  it  suffices 
them  for  seisin  for  the  property.  Britt,  c. 
Si,  Pour  c?ieu  ke  (pour  ceo  que  ;)  because. 
Kelham, 

POUR  AUTRE  VIE.  L.  Fr.  For 
another's  life.  Pur  terme  d^autre  vie  ;  for 
the  term  of  another's  life.     Litt.  sect.  66. 

POURE,  Pouer,  Power,  Povre.  L.  Fr. 
[from  Lat.  pauper.]  Poor.  Poure  ou 
ryche  ;  poor  or  rich.  Britt,  c.  68.  Kelham, 

POURE,  Pouwer,  Poer,  Poeir,  Poair. 
L.  Fr.  Power ;  force ;  strength  ;  authority. 
Kelham, 

POUR  SEISIR  TERRES,  &c.  L.  Fr. 
(For  seizing  the  lands,  &c,)  In  old  prac- 
tice. A  writ  by  which  the  king  seized  the 
land  which  the  wife  of  a  tenant  in  capite, 
deceased,  had  for  her  dower,  if  she  married 
without  his  leave.     Cowell, 

POURCHASE.  L.  Fr.  A  purchase. 
Cowell,     See  Purchase, 

POURPARTY.  L.  Fr.  [L.  Lat.  pro- 
pare,  propartis,  propartia,]  Division;  a 
divided  share.  Literally, /or,  or  as  divided, 
(  pour  parti ;)  a  close  translation  of  the  Lat. 
phrase  pro  diviso,*  To  make  pourparty  is 
to  divide  and  sever  the  lands  that  fall  to 
parceners,  which,  before  partition,  they  held 
jointly  and  pro  indiviso,     Cowell, 

POURPRESTURE,  (or  PURPRES- 
TURE.)  [from  L.  Fr, pourpris,  an  enclosure.] 
The  wrongful  enclosing  of  another's  pro- 
perty, or  the  encroaching  or  taking  to  one's 
self  that  which  ought  to  be  in  common. 
Holthouse,  A  species  of  nuisance  by  erect- 
ing a  house,  or  making  an  enclosure  upon 
any  part  of  a  highway,  or  common  street, 
or  public  water,  or  such  like  public  things. 
Cb.  Litt,  277.     4  Bl,  Com,  167. 

Glanville  defines  pourprestura  to  be 
"  properly,  when  any  occupation  is  wronjr- 


folly  made  upon  the  king,  {quando  aliquid 
super  dominum  regem  injuste  occupatur  ;) 
as  in  the  kind's  demesnes,  or  in  public  roads, 
by  obstructing  them,  (vel  in  viis  publicis 
obstructis  ;)  or  in  public  waters,  by  turning 
them  out  of  their  proper  channel,  {vel  in 
aquis  publicis  transversis  a  recto  cursu  ;)  or 
when  any  one  in  a  city  occupies  the  king's 
highway  by  erecting  some  building  upon  it, 
(vel  quando  aliquis,  in  civitate,  super  regiam 
plateam,  aliquid  (Bdijicando  occupaverit ;) 
and  generally,  whenever  anything  is  done 
to  the  nuisance  of  the  king's  tenement,  or 
of  the  king's  way  or  city.  Glanv,  hb.  9, 
c.  11. 

Crompton  defines  pourpresture  to  be 
"  properly  when  a  man  taketh  unto  himself 
or  incroacheth  anything  that  he  ought  not, 
whether  it  be  in  any  jurisdiction,  land  or 
franchise ;  and  generally  when  any  thing  is 
done  to  the  nuisance  of  the  king's  tenants." 
Crompt.  Jurisd,  fo\,  162. 

POURVEYANCE.  L.  Fr.  <fe  Enff. 
[Yrom  Fr.  pourvoire,  to  provide.]  In  old 
English  law.  The  providing  com,  (grain,) 
fuel,  victual  and  other  necessaries  for  the 
king's  house.     Cowell.     See  Purveyance, 

POURVEYOR.  [from  Fr.  pourvoire, 
to  provide.]  In  old  English  law.  An 
officer  of  the  king  or  queen,  or  other  great 
personage,  that  provided  com  (grain)  and 
other  victual  for  their  house.  Cowell,  See 
Purveyor, 

POVERS.  L.Fr.  Poor  persons.  JSn 
primes,  voit  le  roy  que  common  droiture  soit 
fait  a  touts,  auxybien  as  povers  come  as 
riches,  sans  regard  de  nulluy :  In  the  first 
place  the  king  wills  that  common  justice  be 
done  to  all,  as  well  to  the  poor  as  to  the 
rich,  without  regard  to  any  (without  respect 
of  persons.)     Stat,  Westm,  1,  c.  1. 

POWER.  An  authority,  which  one  gives 
to  another  either  to  act  for  him  generally, 
or  to  do  some  specific  act  in  his  l^half ;  as 
to  execute  a  deed,  to  make  a  contract,  <&c. 
See  Power  of  attorney.  An  authority  which 
enables  one  person  to  do  an  act  for  another. 
2  Crahb*s  Real  Prop.  678. 

An  authority,  as  distinguished  from  an 
estate.     1  Steph,  Com,  506. 

In  a  technical  sense.  An  authority 
enabling  a  person  to  dispose,  through  the 
medium  of  the  statute  of  uses,  of  an  inte- 
rest, vested  either  in  himself,  or  in  another 
person.  Sugden  on  Powers,  82.  6  Co. 
17  b. — An  authority  expressly  reserved  to 
a  grantor,  or  expressly  given  to  another,  to 
be  exercised   over  lands,  <&c.  granted  or 
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conveyed  at  the  time  of  the  creation  of  such 
power.  Watkj/nson  Conv,15l. — A  proviso, 
in  a  conveyance  under  the  statute  of  uses, 
giving  to  the  grantor  or  grantee,  or  a 
stranger,  authority  to  revoke  or  alter  by  a 
subsequent  act  the  estate  first  ^nted. 
1  Steph.  Com.  505. — ^A  right  to  limit  a  use. 
4  Kent's  Com.  316. — An  authority  to  re- 
voke a  use  first  limited,  or  to  declare  a  new 
one.     1  Steph.  Com.  ub.  sup. 

Powers  are  either  mere  powers  of  revoca- 
tion, enabling  the  grantor  simply  to  recall 
what  he  has  bestowed,  or  powers  o/revoca^ 
tion  and  new  appointment,  authorizing  the 
grantor,  or  some  other  person,  to  alter  or 
make  a  new  disposition  of  the  estate  con- 
veyed. Id.  ibid.  All  powers  are,  in  fact, 
g^wers  of  revocation  and  appointment, 
very  power  of  appointment  is  strictly  a 
power  of  revocation ;  for  it  always  post- 
pones, abridges  or  defeats,  in  a  greater  or 
less  degree,  the  previous  uses  and  estates, 
and  appoints  new  ones  in  their  stead.  4 
Kent's  Com.  315,  316.  See  2  Hilliard's 
Real  Prop.  557,  et  seq. 


POWER  OF  ATTORNEY.  An  instru- 
ment in  writing  under  seal,  by  which  the 
party  executing  it  appoints  another  to  be 
his  attorney,  and  empowers  such  attorney 
to  act  for  him,  either  generally  in  all  matters 
or  business,  or  specially,  to  do  some  specified 
act  or  acts  in  his  name  and  behalf.  For- 
merly, and  still  occasionally  called  a  letter 
of  attorney,  (q.  v.) 

POY,  Foi.  L.  Ft.  Little;  a  little. 
Tout  a  poy  ;  all  but  little ;  very  nearly  the 
same  ;  almost  the  whole  of.  Kelham, 
Par  poy  et  par  poy ;  by  little  and  little. 
Britt.  c.  51.  Un  poy  denk ;  a  little  ink. 
Kelham. 

POYN,  Poin,  Poine,  Poigne.  L.  Fr. 
[from  Lat.  pugnus,  fist.]  Hand.  Le 
ryhaud  perde  son  poyn  dount  il  trespassa  ; 
the  ruffian  shall  lose  his  hand,  wherewith 
he  has  trespassed.    Britt.  c.  25. 

POYNINGS'  LAWS.  A  set  of  statutes 
enacted  in  the  tenth  year  of  Henry  VII. 
(so  called  from  Sir  Edward  Poynings'  bein^r 
then  lord  deputy,)  regulating  the  method 
of  passing  statutes  m  Ireland.  1  Bl.  Com. 
102.  By  another  of  these  laws  it  was 
enacted  that  all  acts  of  parliament,  before 
made  in  England,  should  be  of  force  within 
the  realm  of  Ireland.  Id.  103.  4  Inst. 
351,  853. 

PRACTICE.  The  form  and  manner  of 
oonductmg  or  canying  on,   in  the  way 


either  of  prosecution  or  defence,  of  8uitfl» 
actions  and  other  judicial  proceedings,  at 
law  or  in  equity,  civil  or  criminal,  through 
their  various  stages,  according  to  the  prm- 
ciples  and  regulations  prescribed  by  law,  or 
by  the  rules  and  decisions  of  the  several 
courts. 

In  a  general  sense,  practice  includes 
pleading,  though  it  is  usually  distinguished 
from  it. 

PRACTICE  COURT.  A  court  attached 
to  the  Court  of  Queen's  Bench,  and  pre- 
sided over  by  one  of  the  judges  of  that 
court,  in  which  points  of  practice  and 
pleading  are  discussed  and  decided.  Holt- 
house.  It  originated  from  the  Bail  Court, 
formerly  held  by  one  of  the  judges,  and  is 
still  most  commonly  called  by  that  name. 
Id. 


PREBEND  A. 
Bract.  foL  442  b. 


L.  Lat.     A  prebend. 


PR^CEPTORES.  L.  Lat.  Masters. 
The  chief  clerks  in  chancery  were  formerly 
so  called,  because  they  had  the  direction  of 
making  out  remedial  writs.  Crabh's  Hist. 
184,  547.     2  Reeves'  Hist.  251. 

PR-^CIPE.  Lat.  (Command.)  In 
practice.  An  original  writ,  drawn  up  in 
the  alternative,  commanding  the  defendant 
to  Qo  the  thing  required,  or  show  the  reason 
why  he  had  not  done  it.  3  Bl.  Com.  274. 
So  called  from  its  initial  word  in  the  old 
Latin  forms  :  Rex  vicecomiti  salutem : 
PRiGCiPE  A.  quod  juste  et  sine  dilations 
reddat  B.  d:c.  The  king  to  the  sheriff, 
greeting.  Command  A.  that  justly  and 
without  delay  he  render  to  B.  &c.  Reg. 
Orig.  4. 

A  paper  containing  the  particulars  of  a 
writ,  filed  in  the  office  out  of  which  it  is  to 
be  issued,  and  intended  as  the  clerk's 
mstructions  for  making  it  out. 

PRECIPE  IN  CAPITE.  L.  Lat.  In 
old  practice.  A  pracipe  or  writ  of  right, 
which  lay  for  a  tenant  in  capite.  Reg. 
Orig.  4  b. 

PRECIPE  QUOD  REDDAT.  L.  Lat. 
(Command — that  he  render.)  In  practice. 
Formal  words  in  a  pratcipe,  or  original  writ. 
See  PrcBcipe. 

PRECIPE  QUOD  TENEAT  CON- 
VENTIONEM.  L.  Lat.  (Command- 
that  he  keep  the  covenant.)  In  conveyanc- 
ing.   A  wnt  of  covenant  upon  which  fines 
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were  usually  levied  at  common  law.     2  Bl. 
Com.  350.     3  Id.  156. 

PR-^CIPERE.  Lat.  To  command. 
The  usual  word  of  command  in  the  man- 
dates of  the  old  writs.  Mandare  (to  com- 
mand,) is  used  only  in  some  special  cases. 
See  Mandamus, 

PR/ECIPIMUS.  Lat.  We  command. 
An  emphatic  or  initial  word  in  most  of  the 
old  Latin  writs.  Rex  vie,  (or  A.)  salutem  : 
Prascipimus  vobis  (or  tibi),  <fec.  i2e^.  Orir;. 
1,  0t  passim. 


PR^CO.  Lat. 
A  herald  or  crier. 
189,  190. 


In  the  Roman  law. 
Adam*8  Bom,  Ant, 


PR^DIA.  Lat.  [plur.  ofprcedium,  q.  v.] 
Li  the  civil  law.     Lands ;  estates. 

Prtadia  rustiea  ;  rural  or  country  estates ; 
estates  or  lands  principally  destined  for  the 
production  of  fnuts.  1  Mackeld.  Civ,  Law, 
338,  §  309. 

Prasdia  urhana ;  city  estates,  especially 
dwelling  houses,  whether  situated  in  town 
or  country,  stables,  walls,  building  sites, 
storehouses,  granaries  and  the  like.  Dig, 
50.  16.  198.  1  Mack.  Civ,  Law,  ub.  sup. 
See  Pradium  urbanum, 

PBJEDIA  VOLANTIA.  L.  Lat.  Vola- 
tile estates.  A  phrase  mentioned  by  Black- 
stone  as  applied  in  the  duchy  of  Brabant  to 
certain  things  moveable.     2  Bl,  Com,  428. 

PR2EDIAL,  (or  PREDIAL)  SERVI- 
TUDE. [Lat.  servitus  prcediorum.]  A 
right  which  is  granted  for  the  advantage  of 
one  piece  of  land,  over  another,  and  which 
may  be  exercised  by  every  possessor  of 
the  land  entitled  agaiost  every  possessor  of 
the  servient  land.  It  always  presupposes 
two  pieces  of  land  {pradia,)  belonging  to 
diflferent  proprietors;  one  burdened  with 
the  servitude,  called  prcedium  Servians,  and 
one  for  the  advantage  of  which  the  servi- 
tude is  conferred,  c^XiH^  prcedium  dominans, 
1  Mackeld,  Civ,  Law,  335,  §  306.  Inst, 
2.  3.  Dig,  8.  1—6.  Bract,  fol.  220  b, 
221.     Schultes  on  Aquatic  Rights,  26. 

PRiEDICTUS,  PRiEDICTA,  PRJE- 
DICTUM.  L.  Lat.  In  old  pleading. 
Aforesaid ;  a  word  of  constant  occurrence 
m  old  entries,  and  varied  by  dififerent  forms 
of  abbreviation :  as  prasd\  prcsdict',  p'dc*us 
&c.  Towns,  PL  15.  Hob,  117.  10  Co. 
65.     1  Ld,  Raym.  192. 

Of  the  three  words,  idem,  prmdictus  and 
pr€rfatus»  (all  corresponding  with  the  Eng- 

103 


lish  said,  and  aforesaid,)  idem  was  most 
usually  applied  to  plaintiffs  or  demandants ; 
prcedictus,  to  defendants  or  tenants,  places, 
towns  or  lands;  2jA  prafatus  to  persons 
named,  not  being  actors  or  parties.  Towns, 
PI,  ub,  sup, 

PR^DIUM.  Lat.  In  the  civil  law. 
Land ;  a  piece  of  land ;  an  estate. 

Prcedium  rusticum ;  a  rural  or  country 
estate ;  an  estate  or  piece  of  land  principally 
destined  or  devoted  to  agriculture :  an 
empty  or  vacant  space  of  ground  without 
buildmgs.  1  Mackeld.  Civ,  Law,  338, 
§  309,  and  Kaufmann's  note. 

Prcedium  urbanum  ;  an  urban  or  city 
estate;  any  other  than  a  prtsdium  rusti- 
cum;  any  building,  whether  in  town  or 
country,  and  whether  used  for  a  dwelling, 
or  for  business  or  farming  purposes.  Id. 
ibid,  and  note.  Urbanum  prcedium  non 
locus  facit,  sed  materia.    Dig.  50.  16.  198. 

PR2EDIUM.  Lat.  In  old  English  law. 
Estate;  property.  Applied  to  the  estate 
or  title  of  the  king,  as  lord  paramount  of  all 
the  lands  in  the  kingdom.  Co.  Litt.  1  b. 
See  Dominicum  directum. 

PR^FATUS.  L.Lat.  In  old  pleadmg. 
Aforesaid.  A  word  of  very  common  use 
in  old  entries ;  sometimes  abbreviated  prce- 
fat\  and  pyat\     See  Prcedictus. 

PRJEFECTUS.  Lat.  In  the  Roman 
law.  A  chief  officer  ;  a  governor  or  com- 
mander. The  title  of  various  officers  and 
magistrates.  Adam's  Rom,  Ant.  159 — 162. 
Calv.  Lex, 

In  old  English  law.  The  chief  officer  of 
a  hundred,  and  other  divisions.  Spelman, 
voc.  PrcBpositus, 

PRiEJUDICIALIS.  Lat.  [from  proe, 
before,  and  jadicare,  to  judge?]  In  the 
civil  law.  That  which  is  to  be  pre-deter- 
mined,  or  decided  before  something  else. 
See  Actio  pratjudicialis, 

PRiEJUDICIUM.  L.  Lat.  In  old 
English  law.  Prejudice  ;  detriment ;  dis- 
paragement. Bract,  fol.  19.  Sine  prae- 
judicio  melioris  sententice ;  without  preju- 
dice to  the  better  opinion.  Id.  fol.  48.  A 
common  phrase  used  by  Bracton  when  ex- 
pressing his  own  opinion  on  any  point. 

PRiEJURAMENTUM.  L.  Lat.  In  old 
English  law.  A  preparatory  oath.  See 
Ante^uramentum. 

PRJSMISSA.  L.  Lat.  [iromprcanittere. 
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to  send  before.]  In  old  conveyancinff. 
Things  sent  before;  things  mentioned, 
stat^  or  recited  before,  prcBtnisses  or  pre- 
misses. In  modem  phraseology,  premises. 
See  Premises,  1 

PREMIUM  PUDICITI^.  Lat.  The 
price  of  chastity ;  or  compensation  for  loss 
of  chastity.  A  term  applied  to  bonds  and 
other  engagements  given  for  the  benefit  of 
a  seduced  female.  Sometimes  called  pre- 
mium pudoris,     2  Wils,  339,  340. 

PRAEMUNIRE.  L.  Lat.  In  English 
law.  Literally,  to  forewarn,  or  summon. 
The  name  of  an  offence  against  the  king 
and  his  government,  though  not  subject  to 
capital  punishment.  So  called  from  the 
words  of  the  writ  which  issued  preparatory 
to  the  prosecution :  Frcemunire  facias  A.  B. 
quod  sit  coram  nobis,  <fec. :  cause  A.  B. 
to  be  forewarned  that  he  appear  before  us 
to  answer  the  contempt  with  which  he 
stands  charged.  4  JBL  Com,  103.  Co. 
Litt,  129  b. 

The  statutes  establishing  this  offence,  the 
first  of  which  was  made  in  the  thirty-first 
year  of  the  reign  of  Edward  I.,  were 
framed  to  encounter  the  papal  usurpations 
in  England;  the  original  meaning  of  the 
offence  called  prcemunire  being  the  intro- 
duction of  a  foreign  power  mto  the  king- 
dom, and  creating  imperium  in  imperio,  by 
paying  that  obedience  to  papal  process 
which  constitutionally  belonged  to  the  king 
alone.  Id.  110,  115.  The  penalties  of 
prcemunire  were  afterwards  appUed  to  other 
heinous  offences.  Id.  116,  111.  4  Stepk. 
Com.  216—217. 

PR^NOMEN.  Lat.  Fore-name,  or 
first  name.  The  first  of  the  three  names 
by  which  the  Romans  were  commonly  dis- 
tinguished. It  marked  the  individual,  and 
was  commonly  written  with  one  letter ;  as 
A.  for  Aulus ;  C.  for  Caius,  &c.  Adam's 
Bom.  Ant.  35. 

Pr»pr*per«c*Mili»  rar*  anat  pr^pcra. 

Hasty  counsels  are  rarely  prosperous.     4 
Inst.  51. 

PRJEPOSITUS.  lM.[irompr<Bponere, 
to  put  first,  or  set  over.]  In  old  English 
law.  One  who  was  set  over  others;  a 
chief  or  presiding  officer.  The  sheriff  was 
the  prcepositus  of  the  county.  LL.  Edw. 
Sen.  c.  11.     3  BL  Com.  36. 

Prcepositus  ecclesim  ;  a  church-reeve,  or 
warden.     Spelman. 
Propositus  hundredi;  a  hundredary.     Id, 


Prcepositus  villoe ;  a  town-reeve,  (Sax. 
tungerif,)     Id. 

PR^ROGATIVA  REGIS.  L.  Lat. 
In  old  English  law.  The  king's  prerogative. 
Crahh's  Hist,  204.  See  De  Prcerogativa 
Becfis,  Prerogative. 

PRJESCRIPTIO.  Lat.  \irompra^crihere, 
to  write  before,  (to  draw  a  line  before  ?)  to 
fix  a  limit.]  In  the  civil  law.  That  mode 
of  acquisition  whereby  one  becomes  pro- 
prietor of  a  thing  on  the  ground  that  be 
has  for  a  long  time  possessed  it  as  his  own ; 
prescription.  Dig.  41.  8.  1  Mackeld. 
Civ.  Law,  290,  §  276.  It  was  anciently 
distinguished  from  usucapio,  (q.  v.)  but  was 
blended  with  it  by  Justinian.  Heinece. 
Mem,  Jur.  Civ.  lib.  2,  tit.  6,  §  438. 

PR^SCRIPTIO.  Lat.  In  old  Eng- 
lish law.  Prescription.  Prsescriptio  est 
titulus  ex  U8U  et  tempore  suhstantiam  capiens, 
ah  auctoritate  legis  ;  prescription  is  a  title 
derivmg  its  substance  from  use  and  [length 
of]  time,  under  the  authority  of  law.  Co. 
Litt,  113  a. 

PR^SENS.  Lat.  [plur.  prcesentes.] 
Present.  Prsesens  in  curia;  present  in 
court.  2  Salk.  544.  Prcesentes  littercs ; 
the  present  letters.  See  Presents,  Sciant 
praesentes  et  futuri ;  know  those  who  are 
present,  and  those  who  are  to  be.  Bract. 
fol.  34  b. 

PR/ESENTIA.  Lat.  [from  prcesens, 
present.]  Presence.  Pneseatlacarpari*  tai- 
nt errarem  aamiaia,  at  raritaa  aaminia  cal- 
lit  errarcai  damaastratiaats.  The  presence 

of  the  body,  [or  corporeal  thing  itself,  ]  re- 
moves [or  cures]  error  of  the  name ;  and 
the  truth  of  the  name  removes  [or  cures] 
error  of  demonstration  or  description.  Ba- 
con's Max.  96,  reg.  25.  This  maxim  is 
based  upon  three  degrees  of  certainty,  men- 
tioned by  Lord  Bacon  ;  presence,  (prasen- 
tia,)  name,  (nomen,)  and  demonstration  or 
reference,  (demonstratio ;)  "whereof  the 
presence  the  law  holdeth  of  greatest  dignity, 
the  name  in  the  second  degree,  and  the  de- 
monstration or  reference  in  the  lowest." 
Id.  ibid.  The  maxim  itself  is  composed  of 
two  parts  or  branches,  which  may  be  sepa- 
rately considered. 
Praeseatia  carparia  tallit  «rrareaa  aaaaf  aia. 

The  presence  of  a  body,  person,  or  thing, 
removes  [the  effect  of  J  error  of  [m  the] 
name  [of  it.]  If  the  object  of  a  contract 
be  present,  an  error  in  the  name  does  not 
vitiate  it.  2  Kent's  Com.  567.  Thus,  "  if 
I  give  a  horse  to  J.  D.,  being  present,  and 
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say  unto  him,  '  J.  S.  take  this/  this  is  a 
good  gift,  notwithstanding  I  call  him  by  a 
wrong  name."  Bac.  Max.  ub,  sup.  For 
the  presence  of  the  grantee  ffives  a  higher 
degree  of  certainty  to  the  identity  of  the 
person,  than  the  mention  of  his  name.  2 
Kent* 9  Com,  uh.  sup,  "  So  if  I  say  unto 
J.  S.,  here,  I  give  you  my  ring  with  the 
ruby,  and  deliver  it  with  my  hand,  and  the 
ring  bear  a  diamond,  and  no  ruby,  this  is  a 
g^od  ^t,  notwithstanding  I  name  it  amiss." 
Sac,  Max,  ub.  sup, 

TeriUw  ■•■■lais  lalllt  enr^rvnt  dem^astra- 
tlaaia.  The  truth  of  the  name  or  denomi- 
nation of  a  thing,  removes  [takes  away  or 
obviates  the  effect  of]  error  in  the  demon- 
stration [addition  or  description]  of  it.  If 
the  subject  of  a  contract  be  once  properly 
and  certainly  named,  a  falsity  of  addition 
or  demonstration,  that  is,  of  additional  de- 
scription, will  not  prejudice  it.  Thus,  "  if 
I  grant  my  close,  called  Dale,  in  the  parish 
of  Hurst,  in  the  county  of  Southampton, 
and  the  parish  likewise  extendeth  into  the 
county  of  Berkshire,  and  the  whole  close  of 
Dale  lieth  in  the  county  of  Berkshire,  yet, 
because  the  parcel  is  especially  named,  the 
falsity  of  the  addition  hurteth  not."  Bacon's 
Max.  100.  See  2  Kenfs  Com,  551.  1 
JSdw,  Ch,  B,  189.  See  FaUa  deaiaa»tra- 
tia  aaa  aac«l. 

PRESIDIUM.  Lat.  A  guard;  a  for- 
tress ;  a  defence,  aid  or  shelter.  See  In- 
fra prasidia. 

In  records  of  the  middle  ages,  all  house- 
hold stuff  or  effects,  including  particularly 
gold  and  silver.  Spelman,  Every  kind  of 
property,  real  as  well  as  personal,  {pmnis 
vis  bonorum,  tarn  immobilium  quam  mo- 
bUium)    Id, 

PR-^STARE.  Lat.  In  old  English 
law.  To  pay,  give  or  render ;  to  make  or 
execute ;  to  perform.  See  Prastatio, 
Frees titit  sacramentum  ;  made  oath,  or  took 
an  oath.  T,  Bayin,  34.  2  Ld,  Baym. 
1376. 

To  make  good.  Praestare  tenetur  quod- 
cunque  damnum  obveniens  in  mari ;  [the 
insure  r][  is  bound  to  make  good  any  loss 
happening  on  the  sea.    3  Kent's  Com,  291. 

In  old  European  law.  To  lease,  or  let  to 
farm.     Chart,  Alaman.  1o.     Spelman. 

PR^STARIA,  Praslarium.  L.  Lat. 
In  old  European  law.  A  lease  or  farm, 
(elocatio,  dimissio.)     Spelman. 

The  instrument  of  letting  or  leasing, 
{eharta  elocationis  vet  dimissionis,)     Id. 

The  land  itself,  let  or  leased;  a  farm 


land ;  (prcsdium  ipsum  elocatum  vel  dimis- 
sum,)    Id, 

Pnesiat  caaiala  ^aam  medela.  Preven- 
tion  is  better  than  cure.  Co.  Litt,  804.  b. 
"  As  it  is  in  physick  for  the  health  of  a 
man's  body,  so  it  is  in  remedies  for  the 
safety  of  a  man's  cause."     Id.  ibid, 

PR^SUMITUR.  Lat.  It  is  presumed ; 
the  presumption  is.  Praisumatur  ;  it  should 
be  presumed  ;  the  presumption  should  be. 

FrsMamatar  pra  jaatitia  MaieatiM.  The 
presumption  should  be  in  favor  of  the  jus- 
tice of  a  sentence.  Mascard,  de  Prob,  concl. 
1287,  n.  2.     Best  an  Kvid,  Introd.  42. 

PnMaaiitHr  pra  legltimatiaae.  The  pre- 
sumption is  in  favor  of  legitimacy.  1  Bl. 
Com.  467.     5  Co.  98  b,  Bury's  case. 

PR-^SUMPTIO.  Lat.  Presumption. 
Prasumptio  probabilis  ;  probable  presump- 
tion. Co.  Litt,  6  b.  Prcssumptio  Uvis ; 
light  or  slight  presumption.  Id.  ibid.  Prm- 
sumptio  violenta ;  violent  or  strong  pre- 
sumption.    Id,  ibid, 

Pnesanptia  rialeata  pleaa  praliatia. 
Strong  presumption  is  full  proof.  Co,  Litt, 
6  b. 

PrMsaaiptia  rialeata  ralatia  le(«.  Strong 

presumption  is  of  weight  in  law.     Jenk. 
Cent.  56,  case  3. 

PRASUMPTIO  JURIS.  Lat.  A  pre- 
sumption of  law ;  the  ordinary  kind  of  pre- 
sumption, in  which  the  law  assumes  the  ex- 
istence of  something,  until  it  is  disproved 
by  evidence  ;  a  conditional,  inconclusive  or 
rebuttable  presumption.  Best  on  Evid,  40, 
§  43.     Best  on  Presump,  20,  §  17. 

PRASUMPTIO  JURIS  E T  DE  JURE. 
Lat.  A  presumption  of  law,  and  from  law, 
that  is,  a  presumption  inferred  by  law  from 
premises  of  law.  Defined  by  Alciatus, 
*' dispositio  ley  is  aliquid  prcesumentis,  et 
super  prcBsumpto,  tanquam  sibi  comperto, 
statuentis  ;"  a  disposition  of  law  which  pre- 
sumes something,  and  upon  such  presump- 
tion, as  though  ascertained  to  itself,  deter- 
mines. Ale.  Tract,  de  Press,  pars.  2,  no.  8. 
"  It  is  called  prasumptio  juris,"  says  Me- 
nochius,  "  because  it  is  a  presumption  made 
by  law,  and  de  jure,  because  the  law  holds 
for  truth  the  presumption  thus  made,  and 
establishes  a  fixed  right  upon  it."  Meno- 
chius  de  Press,  lib.  1,  quaest.  3,  no.  17. 
Best  on  Presumptions,  20,  §  17.  Called 
by  the  common  lawyers,  an  irrebuttable 
presumption ;  an  inference  which  the  law 
makes  so  peremptorily,  that  it  will  not  allow 
it  to  be  overturned  by  any  contrary  proof. 
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however  strong.  Thus,  where  a  cause  has 
once  been  regularly  adjudicated  upon  by  a 
competent  tribunal,  from  which  there  either 
lies  no  appeal,  or  the  time  for  appealing  has 
elapsed,  the  whole  matter  assumes  the  form 
of  res  judicata,  and  evidence  will  not  be 
admitted,  in  subsequent  proceedings,  be- 
tween the  same  parties,  to  show  that  de- 
cision erroneous.  Id,  ibid.  So,  an  infant 
under  the  age  of  seven  years,  is  not  only 
presumed  incapable  of  committing  felony, 
but  the  presumption  cannot  be  rebutted  by 
the  clearest  evidence  of  a  mischievous  dis- 
cretion.    1  HaL  P.  C.  27.     4  BL  Com,  23. 

PR^SUMPTIO.  L.  Lat.  In  old  Eng- 
lish law.  A  taking  before  another ;  a  spe- 
cies of  intrusion.     Spelman. 

PR^TEXTUS.     Lat.  [from  pratexere, 

to  cover.]     A  pretext ;  a  pretence  or  color. 

Prtstexiu  cvjus ;    by  pretence,   or  under 

pretext  whereof.     1  Ld.  Baym,  412. 

IPrmUxtu  licitin^B  debet  Bdaiiti  if  lllcitttai. 

Under  pretext  of  legahty,  what  is  illegal 
ought  not  to  be  admitted.  Win^ate^s  Max. 
728,  max.  196. 

PR^TOR.  Lat.  [from  praire,  to  go 
before.]  In  the  civil  law.  The  chief  ju- 
dicial magistrate  among  the  Romans,  who 
exercised  an  extensive  equity  jurisdiction. 
Hallifax  Anal.  lib.  3,  c.  8,  num.  2.  Adam*s 
JRom.  Ant.  128.  1  Macheld.  Civ.  Law,  20, 
§  30.     1  Story's  Eq.  Jur,  §§  5,  50. 

PR^TOR  FIDEI-COMMISSARIUS. 
Lat.  In  the  civil  law.  A  special  praetor 
created  to  pronounce  judgment  in  cases  of 
trusts  or  fidei-commissa.  Inst.  2.  23.  1. 
2  Story's  Eq.  Jur.  §  966.  Called  by  Lord 
Bacon  a  "  particular  chancellor  for  uses." 
Bacon  on  the  Stat,  of  Uses,  Law  Tracts, 
316.     4  Kent's  Com.  290. 

PRATUM.  Lat.  In  old  English  law. 
A  meadow.     Co.  Litt.  4  b. 

PRAXIS.  Lat.  Practice.  Praxfs^a- 
dlcvm  est  inteirprea  le(«m.  The  practice 
of  the  judges  is  the  interpreter  of  the  laws. 
Branch's  Pr. 

PRAY  IN  AID.  In  old  English  prac- 
tice. To  call  upon  for  assistance.  In  real 
actions,  the  tenant  might  pray  in  aid  or 
call  for  assistance  of  another,  to  help  him 
to  plead,  because  of  the  feebleness  or  im- 
becUity  of  his  own  estate.  3  Bl.  Com.  300. 
See  Aid-prayer. 

PREAMBLE,  [from  Lat.  prce,  before, 


and  amhulare,  to  walk,  or  go.]  The  intro- 
duction or  commencement  of  a  statute,  set- 
ting forth  by  way  of  recital  the  intention  of 
the  legislature  in  framing  it,  the  circum- 
stances which  occasioned  its  passage,  <&c. 
In  English  statutes,  it  commences  with  the 
word  "  Whereas."  In  the  old  French  sta- 
tutes, it  commonly  began  with  "  Pur  ceo 
que,"  forasmuch  as,  and  in  the  Latin,  with 
"  Quia,"  "  Cum,"  or  words  of  sunilar  im- 
port. 

PRE-AUDIENCE.  The  right  of  bemg 
heard  before  another.  A  privilege  belong- 
ing to  the  English  bar,  the  members  of 
which  are  entitled  to  be  heard  in  their 
order,  according  to  rank,  beginning  with 
the  Queen's  attorney  general,  and  ending 
with  barristers  at  large.  3  Bl.  Com.  28, 
note.     3  Steph.  Com.  387,  note. 

PREBEND.  [Lat.  prabenda,  from  pra- 
bere,  to  supply.  J  In  English  ecclesiastical 
law.  A  stipend  or  revenue* ;  that  portion 
which  every  member  or  canon  of  a  cathedral 
church  receives  in  the  right  of  his  place, 
for  his  maintenance.     Cowell, 

PREBENDARY.  [Lat.  prabendarius, 
from  prabenda,  q.  v.]  In  English  eccle- 
siastical law.  One  that  has  a  prebend, 
(q.  V.)  Cowell.  The  stipendiary  of  a 
cathedral  or  collegiate  church.     Webster. 

PRECARI^,  or  PRECES.  L.  Lat. 
In  old  English  law.  Days*  works,  which 
the  tenants  of  some  manors  were  bound,  by 
reason  of  their  tenure,  to  do  for  the  lord  in 
harvest.  Vulgarly  called  bind-days,  which 
Spelman  supposes  to  be  a  corruption  of 
biden-days,  which  in  Saxon  answered  to 
dies  precarice,  (literally,  pray-days,  or 
prayed'days,)  the  Sax.  biden  signifying  to 
pray.     Spelman.     Cowell, 

PRECARIUM.  Lat.  [from  precari,  to 
pray.]  Precarious ;  held  as  it  were  by 
mere  entreaty ;  depending  on  the  will  and 
pleasure  of  another.  Precarium  nomen; 
a  precarious  title.  Cowell,  See  Jus  pre- 
carium, 

PRECATORY  WORDS.  Words  of 
entreaty,  request,  desire,  wish  or  recom- 
mendation, employed  in  wills,  as  distin- 
guished from  direct  and  imperative  terms. 
1  Williams  on  Exec,  88,  89,  and  note. 
Sometimes  held  to  create  a  trust.  1  Jar- 
min  on  Wills,  [334],  382. 

PRECE  PARTIUM.  L.  Lat.  On  the 
prayer  of  the  parties.     See  Dies  datus. 
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PRECEDENT,  [f rom  Lat.  prceeedens, 
from  prmcederey  to  go  before.]  That  which 
goes  before,  or  takes  place  before.  See 
Condition  precedent. 

PRECEDENTS.  Authorities  to  be  fol- 
lowed  in  courts  of  justice.  A  term  parti- 
cularly applied  to  judicial  decisions  upon 
points  of  law  arising  in  any  given  case. 
1  Kent's  Com,  475,  476.  These  are 
recognized  in  equity  as  well  as  at  law. 
1  Story's  Eq,  Jut.  §  18.  The  old  books 
are  full  of  expressions  in  support  of  pre- 
cedents.    See  Jenk,  Cent,  viii. 

Written  forms  of  proceedings  which  have 
been  approved  by  the  courts,  or  by  long 
professional  usage,  and  are  to  be  (usually 
strictly)  followed.*     Steph,  PI.  892. 

President  occurs  as  a  form  of  this  word, 
in  the  old  books. 

PRECEPT,  [from  Lat.  prceceptum,  from 
pradpere,  to  command.]  In  practice.  A 
command  in  writing ;  a  species  of  writ  or 
process. 

In  English  law.  A  process  issued  by  a 
justice  of  the  peace,  or  other  like  officer,  for 
the  bringing  of  a  person  or  records  before 
him.     Cowell, 

A  direction  sent  by  the  sheriflf,  under 
seal,  to  the  proper  returning  officers  of 
cities  and  boroughs,  commanding  them  to 
elect  their  members  to  parliament.  1  BL 
Com.  177. 

In  American  practice.  A  process  issued 
under  seal  by  the  district  attorney  of  a 
coimty,  to  the  sheriff,  commanding  him 
to  summon  a  jury,  &c.  2  iV^.  Y.  Rev,  St. 
[206,]  133,  §§  37,  38. 

A  process  in  the  nature  of  an  attach- 
ment against  a  person.     1  Burr.  Pr.  339. 

PRECEPT.  In  old  French  law.  A 
kind  of  letters  issued  by  the  king  in  sub- 
version of  the  laws,  being  orders  to  the 
judges  to  do  or  tolerate  things  contrary  to 
law.     Esprit  des  Loix,  liv.  31,  c.  2. 

PRECEPT.  [L.  Lat.  praceptum.]  In 
old  English  crimraal  law.  Instigation  to 
commit  a  crime.  Bract,  fol.  138  b. 
Cowell. 

PRECLUDI  NON,  (or  Preclvdi  non 
debet,  ought  not  to  be  barred.)  In  plead- 
ing. The  commencement  of  a  replication 
to  a  plea  in  bar,  being  in  the  following 
words : — "  says  that,  by  reason  of  any 
thing  in  the  said  plea  alleged,  he  ought  not 
to  be  barred  from  having  and  maintaining 
his  aforesaid  action  against  him  the  said 
defendant,  because  he  says,'*  <Iec.     St^. 


PI.  898.  So  called,  from  the  emphatic 
words  in  the  old  Latin  forms,  of  which  the 
modem  form  is  a  translation. 

PRE-CONTRACT.  A  contract  made 
before  another  contract,  but  having  relation 
especially  to  marriages.  Cowell.  1  Bl. 
Com.  434. 

PREDECESSOR.  Lat.  &  Eng.  [from 
pracedere,  to  go  before.]  One  who  goes 
or  has  gone  before;  the  correlative  of 
successor.  AppUed  to  a  body  pohtic  or 
corporate,  in  the  same  sense  as  ancesU/r  is 
applied  to  a  natural  person.  Termes  de  la 
ley,  voc.  Ancestor.   See  Ancestor,  Antecessor, 

In  Scotch  law.  An  ancestor.  1  Karnes' 
Equity,  371. 

PREDIAL  (or  PRiEDIAL.)  [Lat. 
pradialis,  from  pradium,  land.]  That 
which  arises  or  comes  from  the  ground. 

PREDIAL  TITHES.  [L.  Lat.  decimce 
prcsdiales,']  In  English  ecclesiastical  law. 
Tithes  arismg  from  the  profits  of  lands,  as 
of  com,  (grain,)  grass,  hops  and  wood. 
2  Bl.  Com.  24. 

PRE-EMPTION.  [Lat.  prcB-emptio, 
from  pra,  before,  and  emptio,  a  buying.] 
In  English  law.  The  first  buying  of  a 
thing.  A  privilege  formerly  enjoyed  by 
the  crown,  of  buying  up  provisions  and 
other  necessaries,  by  the  intervention  of  the 
king's  purveyors,  for  the  use  of  his  royal 
household,  at  an  appraised  valuation,  in 
preference  to  all  others,  and  even  without 
consent  of  the  owner.     1  Bl,  Com,  -287. 

In  American  law.  A  privilege  enjoyed 
by  government  in  relation  to  Indian  lands. 
Congress  have  the  exclusive  right  of  pre- 
emption to  all  Indian  lands  lying  within  the 
territories  of  the  United  States.  8  Wliea- 
ton's  E,  543.     1  Kent's  Com.  257. 

PREE,  Pre.  L.  Fr.  [from  Lat.  pratum, 
q.  v.]  A  meadow.  Arrer  les  prees  ;  to 
plough  the  meadows.     Britt,  c.  5. 

PREMISES,  (properly  PREMISSES, 
from  Lat.  prcemissa,  q.  v.)  Literally 
things  put  before,  or  stated  before  ;  matter 
previously  stated  or  set  forth. 

In  conveyancing.  One  of  the  formal 
and  orderly  parts  of  a  deed  or  conveyance, 
consisting  of  all  that  precedes  ttts  haben- 
dum ;  including  the  date,  the  parties'  names 
and  descriptions,  the  recitals,  (if  any,)  the 
consideration  and  the  receipt  thereof,  the 
grant,  the  description  of  the  things  granted, 
and  the  exceptions,  (if  any.)    See  2  Bl. 
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Com,  298.  1  Steph,  Com,  449.  Shep, 
Touch,  1o,  Burton's  Real  Prop,  167, 168. 
Cruisers  Dig,  tit.  xxxii.  ch.  21.  2  Hilliard's 
Real  Prop,  333.  The  office  of  this  part  of 
the  deed  is  said  to  be,  "  rightly  to  name 
the  grantor  and  grantee,  and  to  compre- 
hend the  certainty  of  the  thing  granted.'' 
Shep,  Touch,  ub.  sup,     Co.  Litt,  6  a. 

In  modem  conveyancing,  the  word  pre- 
mises  is  also  used  to  denote  merely  the 
thing  demised  or  granted  by  the  deed. 
This  departure  from  the  proper  meaning  of 
the  word  is  noticed  by  Sheppard.  Shep. 
Touch,  15, 

PREMIUM,  [from  Lat.  prcBtnium,  re- 
ward.] The  sum  paid  or  agreed  to  be  paid 
by  an  assured  to  the  insurers,  as  the  con- 
sideration for  the  insurance ;  bemg  a  certain 
rate  per  cent,  on  the  amount  insured.  1 
Phillips  on  Ins.  205.   3  ICent^s  Com,  253. 

PRENDER.  L.  Fr.  [from  prendre, 
from  Lat.  prehendere,  to  take.]  Taking; 
the  power  or  right  of  taking  a  thing  before 
it  is  offered.  A  thing  was  said  to  lie  in 
render,  but  not  in  prender,     Cowell. 

PRENDER  DE  BARON.  L.  Fr.  In 
old  English  law.  A  taking  of  husband; 
marriage.  An  exception  or  plea  which 
might  be  used  to  disable  a  woman  from 
pursuing  an  appeal  of  murder  against  the 
killer  of  her  former  husband.  Staundf. 
PL  Cor.  lib.  3,  c.  59. 

PREPENSE.  L.  Fr.  Before  thought ; 
See  Malice  aforethought, 

PREROGATIVE,  [from  Lat.  jtwawo^a- 
tiva,  from  prce^  before,  and  rogare,  to  ask.] 
Literally,  the  privilege  of  being  asked  first ; 
or  according  to  Blackstone,  something  that 
is  required  or  demanded  before,  or  in  pre- 
ference to  all  others. 

In  English  law.  That  special  pre-emi- 
nence which  the  king  [or  queen]  has  over 
and  above  all  other  persons,  in  right  of  his 
[or  her]  regal  dignity.  A  term  used  to 
denote  those  rights  and  capacities  which 
the  sovereign  enjoys  alone,  in  contradistinc- 
tion to  others.     1  Bl,  Com.  239. 

This  term  is  usually  derived  from  the 
Lat.  prcerogativa  or  prarogativus,  which 
was  used  among  the  Romans  to  denote  a 
precedence  among  the  centuries  or  tribes 
in  voting,  or  the  privilege  of  voting  first, 
the  century  or  tribe  which  had  such  privi- 
lege being  so  called  from  prce,  before,  and 
rogare,  to  ask  or  give  a  vote.  Adam's 
Bom.  Ant.  97.  Crabb's  Hist.  204.  Ac- 
cordhig  to  Lord  Coke,  prerogative  denotes 


in  its  proper  sense,  the  privilege  of  the  royal 
assent  to  acts  passed  by  the  houses  of 
parliament,  which  must  be  asked  and  ob- 
tained be/ore  such  acts  can  become  laws. 
Co,  Litt.  90  b. 

PREROGATIVE  COURT.  In  English 
law.  A  court  established  for  the  trial  of 
all  testamentajy  causes,  where  the  deceased 
has  left  bona  notabilia  within  two  different 
dioceses ;  in  which  case  the  probate  of 
wills  belongs  to  the  arahbishop  of  the  pro- 
vince, by  way  of  special  prerogative.  And 
all  causes  relating  to  the  wills,  administra- 
tions or  legacies  of  such  persons  are  origi- 
nally cognizable  herein,  before  a  jud^ 
appointed  by  the  archbishop,  called  the 
judge  of  the  Prerogative  Court ;  from 
whom  an  appeal  now  lies  to  the  privy 
council.  3  Bl.  Com.  66.  3  St^h.  Com, 
432. 

PREROGATIVE  WRIT.  In  practice. 
A  writ  issued  upon  some  extraordinary 
occasion,  and  for  which  it  is  necessary  to 
apply  by  motion  to  the  court ;  a  writ  not 
issuing  as  of  mere  course,  without  showing 
some  probable  cause  why  it  should  l^ 
granted.  3  Bl,  Com.  132.  The  writs  of 
procedendo,  mandamus,  prohibition,  quo 
warranto,  habeas  corpus  and  certiorari  be- 
long to  this  class.  3  Steph.  Com,  681,  et  seq. 

Prerogative  writs  have  also  been  distin- 
guished from  writs  ministerially  directed, 
viz.  those  issued  to  the  sheriff;  the  pre- 
rogative writs  being  generally  directed  to 
no  sheriff  or  minister  of  the  court,  but  to 
the  public  or  private  parties  whose  acts  are 
the  subject  of  complaint.  2  Burr.  855. 
3  Steph.  Com.  681,  note. 

PRES.  L.  Fr.  Near.  Cy  pres ;  so 
near ;  as  near.     See  Cy  pres, 

PRESCRIBE.  To  claim,  or  allege  a 
title  to  a  thing,  on  the  ground  of  long  or 
immemorial  usage.*  A  person  is  said  to 
prescribe  that  he  and  his  ancestors  have 
used,  time  out  of  mind  to  have  common  of 
pasture  in  such  a  close,  which  is  called 
prescription  in  a  man  and  his  ancestors. 
3  Bl,  Com,  264.  Or  he  is  said  to  prescribe 
that  he,  and  all  those  whose  estate  (L.  Fr. 
que  estate,)  he  has,  have  used  for  such 
length  of  time  to  have  common,  <fec. ;  which 
is  technically  called  prescribing  in  a  que 
estate.     Id.  264,  265. 

PRESCRIPTION,  [from  Lat.  jw-a- 
scriptio,  q.  v.]  A  mode  of  acquiring  title 
to  property  by  long  and  continued  usage.* 
A  title  acquired  by  use  and  time  to  incor- 
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poreal  hereditaments,  such  as  a  right  of 
way,  or  of  common.*  2  BL  Com.  264. 
It  is  a  usage  annexed  to  the  person  of  tBe 
owner  of  an  estate,  as  distinguished  from 
ettstom,  which  is  properly  a  local  usage. 
Id,  263,  264.  As  to  the  American  law  of 
prescription,  see  2  Hdliard's  Real  Prop, 
163 — 162.  U.  S.  Digest  and  Supplement, 
Prescription. 

PRESCRIPTION,  TIME  OF.  A  length 
or  period  of  time  sufficient  to  establish  the 
right  of  prescription,  or  title  by  prescription. 
This,  in  England,  was  formerly  identical 
with  time  immemorial,  or  time  out  of  me- 
mory, a  period  referring  to  the  beginning 
of  the  reign  of  Richard  I.  But  now,  by 
the  statute  of  2  &  3  Will.  IV.  c.  71,  the 
time  of  prescription  in  certain  cases  has 
been  shortened.     2  Steph.  Com,  35 — 39. 

To  PRESENT.  In  Enghsh  ecclesiasti- 
cal law.  To  offer  a  clerk  to  the  bishop  of 
the  diocese,  to  be  instituted.  1  Bl,  Com, 
389. 

In  criminal  law.  To  find  or  represent 
judicially,  as  a  grand  jury  present  certain 
offences.     See  Presentment, 

PRESENTATION.  In  ecclesiastical 
law.  The  act  of  a  patron  or  proprietor  of 
a  living,  in  offering  a  clerk  to  the  ordinary 
for  institution. 

PRESENTMENT.  L.  Fr.  and  Eng. 
In  criminal  law.  The  notice  taken  by  a 
grand  jury  of  any  offence,  from  their  own 
knowledge  or  observation,  without  any  bill 
of  indictment  laid  before  tbem ;  as  the  pre- 
sentment of  a  nuisance,  a  hbel  and  the  like, 
upon  which  the  officer  of  the  court  must 
afterwards  frame  an  indictment,  before  the 
party  presented  can  be  put  to  answer  for 
it.     4  Bl.  Com.  301. 

In  a  more  general  sense,  a  presentment 
includes  inquisitions  of  office,  and  indict- 
ments by  a  grand  jury.  Id,  ibid.  Thus 
in  indictments,  the  jury  are  said  to  present 
upon  their  oath,     oee  Indictment. 

PRESENTS.  A  word  of  constont  oc- 
currence in  deeds,  bonds,  and  various  other 
instruments,  framed  immediately  from  the 
Lat.  proBnentes,  which  was  used  with  litenB, 
as  formal  words  of  description  in  the  old 
conveyances.  Omnilms  ad  quos  praesentes 
literse  pervenerini,  salutem  :  To  all  to  whom 
the  present  letters  shall  come.  Greeting. 
The  word  Uteres  was  sometimes  suppressed, 
thus:  Pateat universis per  ^rsBseatea.  This 
led  to  the  use  oipressenUs  as  a  substantive^ 


and  ultimately  to  the  English  word  presents 
in  its  plural  form :  "  Know  all  men  by  theee 
presents'' 

PRESIDENT.  [Lat.  presses.]  In  Eng- 
lish law.  A  titie  formerly  given  to  the 
king's  lieutenant  in  a  province;  as  the 
President  of  Wales.     Cowell, 

PRESS.  In  old  practice.  A  piece  or 
skin  of  parchment,  several  of  which  used  to 
be  sewed  together  in  making  up  a  roll  or 
record  of  proceedmgs.  See  1  Bl,  Com, 
183.     Towns,  PL  486. 

PREST.  L.  Fr.  Ready.  Prest  de 
prover  ;  ready  to  prove.     Britt,  c.  22. 

PREST.  In  old  English  law.  A  duty 
in  money  to  be  paid  by  the  sheriff  upon  his 
account  in  the  exchequer,  or  for  money  left 
or  remsdning  in  his  hands.     Cowell. 

PRESTATION.  [Lat.  prastatio,  from 
prcsstare,  q.  v.]  In  old  English  law.  A 
payment  or  performance  ;  the  rendering  of 
a  service. 

PRESUMPTION.  [L.  Fr.  presump^ 
don,  from  Lat.  prasumptio,  from  prasu- 
mere,  to  take  before.]  Literally,  a  takmg 
beforehand  ;  the  taking  of  a  fact  to  be  so, 
before  it  certainly  appears.  Locke  on  Hum, 
Underst,  b.  4,  c.  14,  s.  4. — An  inference  as 
to  the  existence  of  one  fact,  from  the  ex- 
istence of  some  other  fact,  founded  on  a 
previous  experience  of  their  connection. 
3  Stark.  Ernd,  927. — An  inference  affirma- 
tive or  disaffirmative  of  the  existence  of  a 
disputed  fact,  drawn  by  a  judicial  tribunal, 
by  a  process  of  probable  reasoning,  from 
some  one  or  more  matters  of  fact,  either 
admitted  in  the  cause,  or  otherwise  satis- 
factorily established.  Best  on  Presump- 
tions, 12,  §  11.  St*e  1  GreenL  on  Evid, 
§§  14 — 48.     See  Preesumptio. 

PRESUMPTIVE  EVIDENCE.  Evi- 
dence from  which  a  presumption  may  be 
inferred.  In  all  cases  of  probable  reason- 
ing, the  proof  is  said  to  be  presumptive,  and 
the  inference  to  which  it  gives  rise,  a  pre- 
sumption. Best  on  Presumptions,  4,  §  3. 
When  the  conclusion  of  the  existence  of  a 
principal  fact  does  not  follow  necessarily 
from  the  facts  proved,  but  is  deduced  from 
them  by  probable  inference,  the  evidence  is 
said  to  be  presumptive,  and  the  inference 
drawn,  a  presumption.  Id,  12,  §  11.  See 
1  Greenl.  Evid.  %  13. 

PRESUMPTIVE    HEIR.      A    person 
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who,  if  his  ancestor  should  die  immediately, 
would  in  the  present  circumstances  of  things, 
be  his  heir.     See  Heir  presumptive, 

PRETENSED.  [L.  Lat.  pratensum,] 
In  old  English  law.  Pretended ;  claimed. 
Where  a  party  out  of  possession  of  lands  or 
tenements,  claimed  or  sued  for  the  posses- 
sion, he  was  said  to  have  a  pretensed  right 
and  title,  {jus  pratensum.)     CowelL 

PRETIUM,  Preeium.  Lat.  Price  ; 
value. 

In  the  civil  law,  llie  price  of  a  thinf 
sold,  which  properly  consisted  in  counted 
money ;  ( prelium  in  numerata  pecunia 
consistere  debet.)     Inst  3.  24.  2. 

Pr«tl«m  ■■credit  in  Ucnat  rei.  The  price 
succeeds  in  place  of  the  thing  fsold.]  Calv. 
Lex,  citing  Gceddaus,  A  maxim  quoted  in 
the  early  English  books.     2  Bulstr.  312. 

PRETIUM  AFFECTIONIS.  Lat.  The 
price  of  affection.  A  price  or  value  set 
upon  a  thing  or  estate  by  the  owner,  ex- 
ceeding the  just  value,  and  growing  out  of 
the  affection  he  has  for  it.*  Pothier  Contr. 
of  Sale,  num.  244. 

PREUE.  L.  Fr.  Weal;  good;  wel- 
fare.    Art,  sup.  Chart,  pr. 

PRIMA  FACIE.  Lat.  On  the  first 
face :  at  the  first  view.  See  Paries,  A 
phrase  derived  from  the  civil  law,  in  which 
it  occurs  in  precisely  its  modem  sense.  In- 
terdum  evenit  ut  exceptio,  qua  prim&  facie 
justa  videtur,  tamen  inique  noceat ;  it  some- 
times happens  that  an  exception,  which  at 
first  view  seems  just,  yet  operates  as  a  bar 
unjustly.  Inst,  4. 14,  pr.  See  the  phrase 
repeated.  Id,  4.  14.  1,  2.  Bracton  uses  it 
in  the  same  sense.  Et  quod  prim&  facie 
valere  debent,  videtur ;  and  it  seems  that, 
prima  facie,  they  ought  to  be  vahd.  Bra^ct, 
foL  29.  Licet  videatur,  prim^  facie,  quod, 
&c. ;  though  it  seems,  prima  facie,  that, 
<fec.     Id.  fol.  175. 

PRIMA  FACIE  EVIDENCE.  That 
kind  of  evidence  which,  not  being  inconsis- 
tent with  the  falsity  of  an  hypothesis,  never- 
theless raises  such  a  degree  of  probability 
in  its  favor  that  it  must  prevail,  if  it  be  ac- 
credited by  the  jury,  unless  it  be  rebutted, 
or  the  contrary  proved.  1  Starkie  on  Evid, 
544. 

PRIMA  TONSURA.  Lat.  In  old 
English  law.  The  first  mowing ;  the  first 
crop  of  grass.     Cro,  Oar.  862.    Boscoe*s 


Real  Act.  486.  A  grant  of  a  right  to  have 
the  first  crop  of  grass.  1  Ckitt.  Oen,  Pr, 
181. 

PRIMiE  IMPRESSIONIS.  L.  Lat 
Of  the  first  impression.  A  term  applied  to 
a  new  case,  or  one  which  has  not  occurred 
before ;  or  to  a  question  which  is  raised  for 
the  first  time.  Piatt,  J.,  19  Johns.  R,  310. 
"  The  question  here,  as  there,  v&  primes  im- 
pressionis  ;  the  case  here,  as  there,  is  the 
first  of  its  kind."  Story,  J.,  3  Mason's  B, 
116,  125. 

PRIMiE  (or  PRIMARIiE)  PRECES. 
Lat.  In  the  civil  law.  An  imperial  pre- 
rogative by  which  the  emperor  exercised 
the  right  of  naming  to  the  first  pi-ebend 
that  became  vacant  after  his  accession,  in 
every  church  of  the  empire.  Goldast,  Con- 
stit,  Imper,  tom.  3,  p.  406.  1 BL  Com.  381. 

PRIMAGE.  In  mercantile  law.  A 
small  allowance  or  compensation  paid  by 
the  shipper  or  consignor  of  goods,  to  the 
master  of  the  vessel,  over  and  above  the 
freight,  for  his  care  and  trouble  as  to  the 
gocnds.  3  Kent's  Com,  232,  note.  It  is  a 
customary  payment,  and  is  expressed  in 
bills  of  lading  as  "primage  and  average 
accustomed'* 

PRIMATE,  [from  Lat.  primus,  first.]  In 
English  law.  A  chief  ecclesiastic  ;  a  pre- 
late of  supreme  dignity  and  authority  ;  the 
title  of  an  archbishop.  The  Archbishop  of 
Canterbury  is  styled  "  Primate  of  all  Eng- 
land, and  Metropolitan ;"  {Metropolitanus 
et  primus  totius  Atiglics, )  The  Archbishop 
of  York  is  styled  "  Primate  of  England,  and 
Metropolitan;  [Primus  et  Metropolitanus 
AnglicB.     1  Chitt,  BL  Com  380,  note. 

PRIMARY  CONVEYANCES.  Those 
common  law  conveyances,  (otherwise  termed 
original,)  by  means  of  which  an  estate  is 
created  or  first  arises.  2  Bl,  Com.  309. 
They  include  feoffments,  gifts,  grants,  leases, 
exchanges  and  partitions.     Id,  310. 

PRIMER.  L.  Fr.  First.  See  infra, 
Primerem>ent ;  in  the  first  place.    Kelham, 

PRIMER  FINE.  In  old  English  prac- 
tice. A  fine  or  payment  which  was  due  to 
the  king  on  suing  out  the  writ  of  praecipe, 
at  the  commencement  of  the  proceedings 
to  levy  a  fine  of  lands.     2  Bl.  Com.  350. 

PRIMER  SEISIN.  [L.  Lat.  prima  sei- 
sina.]    In  old  English  law.    A  right  which 
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the  kmg  had,  when  any  of  his  tenants  in 
capite  d&ed  seised  of  a  knight's  fee,  to  re- 
ceive of  the  heir  (provided  he  were  of  fidl 
age,)  one  whole  year's  profits  of  the  lands, 
if  they  were  in  immediate  possession  ;  and 
half  a  year's  profits,  if  the  lands  were  in  re- 
version expectant  on  an  estate  for  life.  2 
£L  Com.  66,  It  was  a  feudal  burthen, 
only  incident  to  the  kinir's  tenants  in  capite. 
Id.ihid.  ^ 

PRIMITIVE.  Lat.  In  EngUsh  law. 
First  fruits ;  the  first  year's  whole  profits 
of  a  spiritual  preferment.  1  Bl.  Com.  284. 
CrahVs  Hist  252. 

PRIMOGENITURE,  [from  liKi.prim<h 
penitura,  from  primogenittis,  first  bom, 
q.  v.]  In  English  law.  The  privilege  of  the 
first-bom  or  eldest  son.  The  right  of  the 
eldest  son  to  inherit  his  ancestor's  estate,  in 
exclusion  of  younger  sons.  2  £1.  Com. 
214.  1  Steph.  Com.  369.  See  4  JSTefifs 
Com.  375,  note. 

PRIMOGENITUS.  Lat.  [from  primo, 
first,  and  genitus,  bom  or  begotten.]  In 
old  English  law.  A  first  bom  or  eldest 
son.     Bract,  fol.  33. 

PRIMUM  DECRETUM.  Lat.  In  the 
canon  law.  The  first  decree  ;  a  preliminary 
decree  granted  on  the  non-appearance  of  a 
defendant,  by  which  the  plaintiff  was  put 
in  possession  of  his  goods,  or  of  the  thmg 
itself  which  was  demanded.  Gilb.  For. 
Eom.  82,  33. 

PRINCEPS.  Lat.  In  the  civil  law. 
The  prince ;  the  emperor.  Quod  principi 
placuit,  legis  habet  vigorem  ;  the  emperor's 
pleasure  has  the  force  of  law.  InsU  1.  2.  6. 

Prtacrpa  legibaa  Mlataa  est*  The  em- 
peror is  released  from  the  laws ;  is  not 
bound  by  the  laws.  Dig.  1.  3.  31.  See 
an  explanation  of  this  rule.  Hallifax  Anal. 
pref.  vi.  vii.  note. 

PRINCEPS.      Lat.      In  old    English 

law.  The  king.  Prtnceps  et  respabiica 
•z  Jast«caua  passaai  real  nteam  aaferre. 

The  king  and  the  state  [the  govemment,] 
may  take  my  property  for  just  cause.  12 
Co.  13.  Translated  in  Branch's  Principia 
to  mean  the  very  reverse. 

PRINCIPAL.  L.  Fr.  Ffrom  Lat.  prin- 
cipalis,  from  princeps,  chief.]  Head ;  chief ; 
principal.  Les  principals  fesours ;  the 
principal  or  chief  actors.  Britt.  c  5.  Le 
principal.  Id.  c.  23.  Le  principal  dettour; 
the  principal  debtor.    Id.  o.  28. 
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PRINCIPAL.  [Lat.  principalis,  q.  r.] 
In  criminal  law.  A  chief  actor  or  perpe- 
trator, as  distinguished  from  an  accessary. 
A  principal  in  the  first  degree  is  he  that  is 
the  actor  or  absolute  perpetrator  of  the 
crime ;  and  in  the  second  degree,  he  who 
is  present,  aiding  and  abetting  the  fact  to 
be  done.  4  Bl.  Com.  34.  See  Wharton's 
Am.  Crim.  Law,  27,  et  seq. 

A  chief  debtor ;  one  who  is  liable  in  the 
first  instance,  as  distinguished  from  a  surety 
who  is  liable  for  him,  in  case  of  his  default ; 
or  one  whose  obligation  is  prior  to  that  of 
another  which  is  founded  on  it.  In  both 
these  senses  the  word  is  directly  taken  from 
the  French,  in  which  both  forms  of  expres- 
sion, le  principal  fesour,  and  le  principal 
dettour,  are  used  in  thdr  modem  sense. 
See  ivfra. 

A  chief  or  head ;  one  who  orders  or  in* 
structs  another ;  one  who  appoints,  directs 
or  emplovs  another  to  act  for  him,  as  dis- 
tinguished from  an  agent,  or  person  appoint* 
ed  by  him.  Otherwise  termed  a  constitu- 
ent or  employer.  The  word,  in  this  sense, 
has  the  meaning  of  dominus  in  the  civil 
law.  Story  on  Agency,  §  3.  See  U.  S. 
Digest,  Principal  and  Agent. 

PRINCIPAL.  [L.  Lat.  principalium.'X 
In  old  English  law.  An  heir-loom.  CowelL 

PRINCIPAL  CHALLENGE.  In 
practice.  A  challenge  of  a  juror  for  a 
cause  which  carries  with  it,  prima  facie^ 
evident  marks  of  suspicion  either  of  malice 
or  favor ;  as  that  a  juror  is  of  kin  to  either 
party  within  the  ninth  degree ;  that  he  has 
an  interest  in  the  cause,  dec.  3  Bl.  Com. 
363. 

PRINCIPALIS.  Lat.  [horn  princeps, 
first  or  chief.]  In  civil  and  old  English 
law.     Principal ;  a  principal  debtor.  Pria* 

cipalla  debet  seaiper  emeatl  aateqaaai 
perreaiacar  ad  fldei-jaaaares.  The  prin- 
cipal ought  always  to  be  discussed,  before 
resort  is  had  to  the  sureties.  2  Inst.  19. 
See  Discussion.  A  mle  of  the  civil  law, 
the  meaning  of  which  is  not  apprehended 
in  Branch's  Principia. 

PRINCIPIA.  Lat.  [plur.of;>rtncipt«m, 
q.  v.]  Principles  :  maxims ;  axioms ;  fun- 
damental   rules ;     elements  ;     beginning. 

Priacipla  prabaat,  aaa  prabaatar.    Pnn- 

ciples  prove  ;  they  are  not  proved.  3  Co. 
40  a,  Ratcliff's  case.  Fundamental  prin- 
ciples require  no  proof ;  or,  in  Lord  Coke's 
words,  "  they  ought  to  be  approved,  be- 
cause they  cannot  be  proved."  Id.  ibid. 
PriAcipUe  abata.  Withstand  beginnings ; 
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oppose  a  thing  in  its  early  stages,  if  you 
would  do  so  with  success.  This  is  put 
down  by  Branch  among  legal  maxims,  but 
is  most  absurdly  translated,  "  Oppose  prin- 
ciples/' and  the  error  is  literally  copied  in 
Wharton's  Lexicon. 

PrlBciFi«m  ■•m  eat  rsti«.      There  is 

no  reasoning  of  principles ;  no  argument  is 
required  to  prove  fundamental  rules.  2 
Bulstr.  289. 

PRINCIPIUM.  Lat.  [from  princeps, 
first.]  In  civil  and  old  English  law.  A 
beginning.  In  principio  donationis  ;  at  the 
commencement  of  the  gift.  Bract  fol. 
17  b. 

C^jaa^MC  r^^f  p«tiMiwa  purm  principivai 

emu  The  chiefest  or  most  essential  part  of 
any  thing  is  the  beginning  or  origin.  Dig. 
1.  2. 1.  Adopted  by  Lord  Coke.  10  Co. 
40  a,  Lampet's  case,     Co,  Litt,  248  b. 

A  principle  ;  a  maxim.  Analyzed  by 
Lord  Coke  in  his  peculiar  manner,  to  be  qua« 
primufn  caputs  (the  first  head)  from  which 
many  cases  have  their  original  or  beginning. 
Co.  Hit,  303  a. 

Prier  towp«ve  p«ti«r  jarc.       [He   who 

S  before  in  time,  is  preferred  in  right, 
e  first  occupant  of  bonu  vacantia  has  the 
best  right.  Broom's  Max.  330.  A  credi- 
tor who  first  issues  execution  to  a  sheriff, 
is  entitled  to  have  his  writ  first  executed. 
Id.  334. 

PRIS,  Prise.  L.  Fr.  Taken.  Si  soit 
pris  et  encoupe ;  he  shall  be  taken  and 
charged.     Briti.  c.  11. 

PRISA.  L.  Lat.  [from  Fr.  prise,  q.  v.] 
In  old  English  and  Scotch  law.  A  taking. 
Spelman,     See  Prise. 

PRISAGE.  L.  Fr.  &  Eng.  [from  Fr. 
prise,  a  taking,  q.  v.]  In  old  English  law. 
A  right  on  the  part  of  the  crown  of  taking 
two  tons  of  wine  from  every  ship  (English 
or  foreign)  importing  into  England  twenty 
tons  or  more,  one  before  and  one  behind 
the  mast ;  which  by  charter  of  Edward  I. 
was  exchanged  into  a  duty  of  2s.  for  every 
ton  imported  by  merchant  strangers,  and 
called  hutlerage,  because  paid  to  the  king's 
butler.     1  Bl,  Com,  314,  315. 

PRISARE.  L.  Lat.  In  old  European 
law.  To  take.  Decret,  Chloi.  §  7.  Spel- 
man, 


PRISE.  L.  Fr.  [from  prendre,  to  take.] 
A  taking.  De  pnses  del  avers:  of  the 
takings  of  beasts.  Britt.  c.  27.  La  tor- 
cenoiLse  prise  et  la  torcenouse  detenue ;  the 
tortious  taking  and  the  tortious  detention. 
Id.  ibid. 

PRISK  [L.  Fr.  prise,  L.  Lat  prisa, 
qq.  v.]  In  old  English  law.  Things  taken 
of  the  king's  subjects  by  purveyors ;  pro- 
visions taken  for  the  king's  use.  CowelL 
Artie,  sup.  Chart,  c.  2.  2  Beeves*  Hist. 
233. 

PRISO.  L.  Lat.  [L.  Fr.  prison,  from 
prise,  taken.]  In  old  English  law.  A 
prisoner ;  a  captive  in  war.     Spelman. 

A  prisoner,  or  imprisoned  malefactor. 
Prisones  vero,  sic  imprisonati  ;  but  prisoners 
so  imprisoned.     Bract,  fol.  123. 

PRISON.  L.Fr.  [from  ;»t«6,  a  taking.] 
In  old  English  law.  A  prison;  a  place 
where  persons  taken  for  crimes  are  connned. 
Si  ascun  home  moerge  en  prison,  si  volons 
nous  que  le  coroner  voet  veyer  le  core :  if 
any  man  die  in  prison,  we  will  that  the 
coroner  go  to  view  the  body.     Britt.  c.  11. 

Imprisonment.    Punys  par  prison  et  par 

fyn;    punished  by  imprisonment  and  by 

fine.     Id.  c.  20.      Pnson  forte  et  dure  ; 

strong    and    hard    imprisonment.      Stat. 

Westm.  1,  c.  12. 

Confinement  of  the  person,  as  by  duress. 
Par  feffements  fails  a  force  en  prison ;  by 
feoffments  made  by  compulsion  in  confine- 
ment.    Britt.  c.  114. 

A  piisoner.  More  conmionly  written,  in 
this  sense,  prisoun,  or  prison\  Britt.  c.  11 . 

PRISON,  [from  L.  Fr.  prison,  from 
prise,  a  taking ;  L.  Lat.  prisona  ;  Lat.  car- 
eer, qq.  v.]  A  place  of  confinement  of 
persons,  either  for  safe  keeping,  or  by  way 
of  punishment.  A  public  building  devoted 
to  such  purposes. 

A  place  for  the  detention  of  debtors; 
more  correctly  expressed  by  the  word  gojol, 
(q.  V.) 

In  criminal  law.  A  place  for  the  deten- 
tion of  persons  charged  with  offences,  and 
committed  for  trial.  2  N.  Y.  Bev.  St. 
[754,]  632,  §  1. 

A  place  for  the  confinement  of  persons 
sentenced  to  imprisonment,  upon  conviction 
for  any  offence.  Id,  ibid.  A  place  of 
punishment  for  crime. 


PRISEL  EN  AUTER  LIEU.  L.  Fr. 
A  taking  in  another  place.  A  plea  in 
abatement  in  the  action  of  replevin.  2  Ld. 
Baym.  1016,1017.' 


This  word  is  purely  French,  occurring  in 
precisely  its  present  form  in  Britton,  whose 
eleventh  chapter  is  entitled  "  De  Prisons." 
Bracton  makes  use  of  both  the  L.  Lat. 
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prisona  and  the  pure  Lat.  career,  to  express 
it.  See  Prisona,  Prison  and  gaol  are 
frequently  used  as  synonymous  in  modem 
law,  though  in  strictness  prison  properly 
signifies  a  place  of  punishment  for  crime  ; 
gaoly  a  place  of  safe  keeping  and  detention. 
It  is  said,  however,  that  prison  origmally 
signified  merely  a  place  of  safe  keeping,  and 
not  of  punishment,  and  to  show  this,  refer- 
ence is  made  to  the  observation  of  Lord 
Coke, — career  ad  homines  custodiendos  non 
ad  puniendos  dart  debet,  (a  prison  ought  to 
be  assigned  for  the  custody  of  men,  not 
for  their  punishment.)  Co,  Litt.  260. 
Lord  Coke,  however,  merely  quoted  from 
Bracton,  with  a  slight  alteration;  the 
passage  in  the  latter  author  running  thus : 
career  ad  continendos  et  non  puniendos 
haberi  deheat.  Bract,  fol.  106.  A  refer- 
ence to  the  context  in  Bracton  will  show 
that  the  meaning  of  these  words  has  been 
altogether  misapprehended.  In  the  first 
place,  the  chapter  in  which  they  are  found 
is  devoted  to  the  subject  of  punishments, 
being  entitled,  *^  De  generihus  panarum 
guibus  homines  afficiuntur  propter  eorum 
iniquitates ;  (of  the  kinds  of  punishments 
with  which  men  are  visited  on  account  of 
their  iniquities.)  Bract,  lib.  3,  tract.  1,  c.  6. 
Under  this  head  of  punishments,  Bracton 
proceeds  to  enumerate,  with  others,  corporis 
coertionem,  scilicet  imprisonamentum,  vel 
ad  tempus,  vel  imperpetuum,  (coercion  or 
restraint  of  the  body,  either  for  a  time,  or 
perpetually,  i.  e.  for  life.)  He  then  remarks 
that  a  person  should  be  punished  in  no 
other  way  than  according  to  his  sentence, 
{non  alio  modopuniatur  quis  qttam  secun- 
dum quod  se  habeat  condempnatio.)  He 
states,  however,  that  the  keepers  of  prisons 
were  in  the  habit  of  ordering  those  who 
were  sentenced  to  impiisonment  to  be  kept 
in  chains ;  {solent  prcesides  in  carcere  con- 
tinendos damnare  ut  in  vinculis  continean- 
tur,)  but  remarks  that  severities  of  this 
kind  were  condemned  by  law,  because  a 
prison  ought  to  be  kept  (i.  e.  by  those 
having  charge  of  it)  as  a  place  of  custody 
and  not  of  punishment;  (sed  hvjusmoai 
interdicta  sunt  a  lege,  quia  career  ad  con- 
tinendos et  non  puniendos  haberi  debeat.) 
Bract,  fol.  104  b,  105.  The  whole  drift  of 
the  chapter  is  to  show  that  punishments 
should  not  be  extended  beyond  their  pro- 
per limits,  and  particularly,  that  where 
imprisonment  toas  inflicted  as  a  punishment, 
it  should  be  attended  with  no  unnecessary 
severities.  This  explanation  clearly  leads 
to  the  conclusion  that  a  prison  was,  m 
Bracton's  time,  a  place  of  punishment,  as  is 
directly  shown  indeed  by  other  expressions 
of  the  same  author;  (sc.  poena  carceris; 


the  punishment  of  the  prison),  and  by  the 
very  common  expression  of  Britton,  punys 
par  prison  et  parfyn, 

PRISCNA.  L.  Lat.  [from  L.  Fr.  prism, 
q.  v.]  In  old  English  law.  A  prison ;  a 
place  of  confinement.  Captus  et  in  prisona 
detentus ;  taken  and  detained  in  prison. 
Bract,  fol.  17,  123. 

A  place  of  punishment  for  crime.  Poena 
imprisonamenti.  Bract,  fol.  104  b.  See 
Prison, 

Bracton  .uses  the  three  words  prisona, 
career  and  gaola,  to  denote  a  place  of  con- 
finement or  imprisonment.  Cf  these,  career 
(prison)  seems  to  signify  any  place  or 
building  devoted  to  the  express  purpose  of 
confining  persons,  either  on  accusations  of 
crime  or  after  sentence  of  imprisonment. 
Bract,  fol.  106,  123.  Gaola  (gaol)  has 
the  narrower  sense  of  a  building  devoted 
to  the  confinement  of  persons  charged  with 
crimes.  Id.  fol.  109, 110.  Prisona  (prison) 
on  the  other  hand  has  a  much  broader 
meaning  than  career,  importing  not  only  a 
common  place  of  confinement,  but  any  place 
of  confinement,  such  as  a  private  house, 
where  a  person  is  restrained  of  his  liberty, 
or  a  state  of  duress  without  reference  to 
the  place  of  it.  Id,  fol.  16  b,  122  b, 
123  b. 

PRISONER.  [L,Fr,  prisoner,  prisoun; 
L.  Lat.  priso,"]  A  person  restrained  of  his 
liberty  upon  any  action,  civil  or  criminal, 
or  upon  commandment.     Cowell. 

A  person  who  has  not  his  liberty  freely 
to  go  at  all  times,  to  all  places,  whither  he 
will,  without  bail  or  mainprise ;  whether  he 
be  detained  in  the  open  field,  or  in  the 
street,  or  in  his  own  house,  as  well  as  in 
the  conunon  gaol.*  Termes  de  la  ley,  voc. 
Imprisonment, 

A  person  confined  m  a  prison,  either  upon 
a  criminal  charge,  or  on  a  conviction  and 
sentence.    See  Prison, 

PRIVATE  CORPORATION.  A  cor- 
poration founded  by  a  private  individual,  or 
the  stock  of  which  is  ovmed  by  private 
persons,  such  as  a  hospital  or  college,  a 
bank^  an  insurance,  turnpike  or  rauroad 
company.*     2  Kent's  Com,  276. 

PRIVATE  NUISANCE.  Any  thmg 
done  to  the  hurt  or  annoyance  of  the  lands, 
tenements  or  hereditaments  of  another. 
Finch,  L,  188.  3  Bl,  Com,  216.  2  CraWs 
Real  Prop.  1067,  §  2461. 

PRIVATE   RIGHTS.      Those   rights 
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which  appertain  to  a  particular  individual 
or  individuals,  and  relate  either  to  the  per- 
son, or  to  personal  or  real  property.  1  Chitt, 
Gen.  Pr.  3. 

PRIVATE  STATUTE  (or  ACT.)  A 
statute  which  operates  only  upon  particular 
persons,  and  private  concerns.  1  £L  Com, 
86.  An  act  which  relates  to  certidn  indi- 
viduals, or  to  particular  classes  of  men. 
Dwarris  on  Statutes,  629.  Generally 
speaking,  statutes  are  public,  and  a  private 
statute  may  rather  be  considered  as  an  ex- 
ception to  a  general  rule.  It  operates  upon 
a  particular  thing,  or  private  persons.  1 
Kent's  Com.  469. 

PRIVATE  WAY.  A  right  which  a 
person  has  of  passing  over  the  land  of  an- 
other.    See  Way, 

PRIVATE  WRONGS,  (otherwise  termed 
CIVIL  INJURIES.)  The  violation  of 
public  or  private  rights,  when  considered  in 
reference  to  the  injury  sustained  by  the  in- 
dividual, and  consequently  as  subjects  for 
civil  redress  or  compensation.  3  Stepk. 
Com.  356. 

PRIVATEER.  Inmtemationallaw,  A 
private  armed  vessel,  duly  commissioned 
by  government  to  cruise  during  war  against 
the  commerce  of  the  enemy.*  1  Kenfs 
Com.  96—100. 

PRIVATUM.  Lat.  Private.  Priva- 
tum jus  ;     private  law.     Inst.  1.1.4. 

PriTmtvm    c«aiai«dnai     pHblic«     cedlt. 

Private  good  yields  to  public.  Jenk.  Cent. 
223,  case  80.  The  mterest  of  an  individual 
should  give  place  to  the  pubUc  good.  Id. 
ibid. 

PriratHM    iHc«aim«di«M    pablico    bo«« 

pmismivr.  Private  inconvenience  is  made 
up  for  by  public  benefit.  Jenk.  Cent.  86, 
case  66.     Broom's  Max.  3. 

PRIVATUS.  Lat.  A  private  person 
or  individual. 

PrlT«i«r«ai  coBTeatU  JHrip«blic«  ■•■  dc 
fgmu  An  agreementrof  private  individuals 
does  [canj  not  derogate  from  public  or 
common  right,  [or  cannot  impair  or  afifect 
a  common  right.]  Di^.  60.  1*1.  46.  1. 
Quoted  by  Lord  Coke,  in  the  words,  c«h. 

Tcntl«  prlTaiomai  ■•■  potest  pablle*  j«rl 
d^Mcare.  Co.  Litt.  166  a.  And  Pacta 
priTmfmH«Bdci«caB«4Hric«HUMWil.  7  Co. 
23  b.  Butt's  case. 

PRIVEMENT.  L.  Fr.  Privately ;  se- 
cretly; not  visibly,      Privemefit  enceint; 


secretly  pregnant ;  not  known  or  observed 
to  be  so.    See  Orossement. 

PRIVIES.  Persons  connected  together 
by  some  relation  other  than  that  of  actual 
contract  between  them;  persons  whose 
interest  in  an  estate  is  derived  from  the 
contract  or  conveyance  of  others.  Privies 
are  properly  always  distin^ished  from 
parties,  from  whom  they  denve  their  title, 
though  sometimes  made  to  include  them. 
See  Privy f  Privity. 

PRIVIGNUS.  Lat.  In  the  civU  law. 
A  son  of  a  husband  or  wife  by  a  former 
marriage ;  a  step-son.  Calv.  Lex.  Cooper's 
Justin.  Inst.  Notes,  *429. 

PRIVILEGE,  [from  Lat.  pHvilegium, 
q.  v.]  An  exemption  or  immunity  from 
some  general  duty  or  burden ;  a  right  pe- 
culiar to  some  individual  or  body.  Accord- 
ing to  its  etymology,  a  law,  or  provision  or 
exception  of  law  in  favor  of  an  individual, 
{quasi  priva,  or  privata  lex.)  A  peculiar 
right  or  favor  granted  by  law,  contrary  to 
the  common  rule.     See  Frivilegium. 

PRIVILEGE  FROM  ARREST.  In 
practice.  A  privOege  from  arrest  on  civil 
process,  enjoyed  either  permanently,  as  by 
ambassadors,  pubUc  ministers,  and  their 
servants,  married  women,  <&c. ;  or  tempo- 
rarily, as  by  members  of  Congress  and  of 
State  legislatures,  during  their  attendance 
at  the  session  of  their  respective  houses, 
and  in  going  to  and  returning  from  the 
same ;  attorneys,  solicitors  and  counsellors, 
during  their  actual  and  necessary  attendance 
on  then:  respective  courts ;  parties  to  a  suit 
and  witnesses,  while  going  to,  attending  and 
returning  from  court,  and  other  persons 
designated  by  law.  See  1  Burr.  Pr.  89 — 
92. 

PRIVILEGED  COMMUNICATION. 
In  the  law  of  evidence.  A  communication 
made  to  a  counsel,  solicitor  or  attorney,  in 
professional  confidence,  and  which  he  is 
not  permitted  to  divulge ;  otherwise  dalled 
a  confidential  communication.  1  Siarkie 
on  JEvid.  186.     2  Id.  320. 

In  the  law  of  hbel.  A  communication, 
statement  or  publication  made  by  a  person 
affecting  the  character  of  another,  but  which 
is  privileged  or  protected  by  the  occasion 
or  circumstances  imder  which  it  is  made^ 
and  will  not  support  an  action  without  proof 
of  express  malice.*     3  Howard's  H.  266. 

PRIVILEGED  COPYHOLDS.  In 
English  law.  ThosQ  Qopyhold  estates  whicl^ 
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are  said  to  be  held  accordbg  to  the  custom 
of  the  manor,  and  not  at  the  will  of  the 
hrd,  as  common  copyholds  are.  They  in- 
clude customary  freeholds  and  ancient  de- 
mesnes. 1  Crabb's  Real  Prop,  709,  §  919. 
Bee  Privileged  Villenage, 

PRIVILEGED  VI LLEN A  GE.  In  old 
English  law.  A  species  of  viUenage  men- 
tioned by  Bracton,  in  which  the  tenants 
held  by  certain  and  determinate  services ; 
otherwise  called  villein-socage.  JBract,  fol. 
209.  Now  called  privilej^ed  copyhold,  in- 
cluding the  tenure  in  ancient  demesne.  2 
Bl.  Com,  99,  100.  See  Privileged  Copy- 
holds. 

PRIVILEGIUM.  Lat.  [from  privus, 
particular,  and  lex,  law.]  In  the  Roman 
law.  A  private  law ;  properly,  a  special 
law  of  the  kind  called  cofintitutio,  ordEuned 
by  the  emperor.  A  special  constitution, 
either  conferring  a  reward  on  an  individual 
for  some  act  of  merit,  or  inflicting  an  extra- 
ordinary punishment ;  but  which  was  not  to 
serve  as  a  precedent.  Heinecc,  Elem,  Jur. 
Civ,  Hb.  1,  tit.  2,  §§  59.  60.  Inst  1.  2.  6. 
Called  alsoy«M  singulare,  (a  particular  law,) 
benejicium,  (a  benefit  or  favor,)  constitutio 
personalis,  (a  personal  law.)  Calv,  Lex, 
But  the  civilians  usually  made  a  distinction 
between  these  terms.  Heinecc,  Mem,  Jur. 
Civ,  ub.  sup. 

In  modem  civil  law,  privilegium  (privi- 
lege) is  said  to  denote,  in  its  general  sense, 
every  peculiar  right  or  favor  granted  by  the 
law,  contrary  to  the  common  rule.  1 
Mackeld.  Civ.  Law,  182,  §  189. 

.   PRIVILEGIUM.    Lat.     In  old  English 

law.  A  privilege.  PrlTlieniHai  est  bene- 
flclHm  pcr««amlCy  ct  ezliasvllar  €■■■  p«r- 

•oam.  A  privilege  is  a  personal  benefit  or 
favor,  and  is  extinguished  with  the  person. 
3  Bulstr.  8, 

PrlTileilam  ■•■  vmlet  c«Bir«  rompvb- 
licAHi.  Privilege  is  of  no  force  against 
the  commonwealth.  Even  necessity  does 
not  excuse,  where  the  act  to  be  done  is 
against  the  commonwealth.  Bacon's  Max. 
32,  in  reg.  5. 

PRIVILEGIUM  CLERICALE.  L. 
Lat.  In  old  English  law.  The  clerical 
privilege;  benefit  of  clergy.  See  Benefit 
of  clergy,  Prm/tf^'ttm  was  used  indiflferenUy 
with  benejicium,  in  the  civil  law. 

PRIVITY.  [L,¥r. privitie,]  Connection; 
interest;  mutuality  of  interest;  such  as 
subsists  between  the  immediate  parties  to  a 
contract,  as  between  lessor  and  lessee; 


otherwise  called  personal  privi^,  or  privity 
of  contract.  3  Co.  23  a.  Walker's  case, 
Litt,  sect.  460,  461.  But  this  does  not 
seem  to  be  privity  in  its  proper  sense,  for 
privies  are  they  who  are  not  parties.  See 
Privy. 

A  derivative  kind  of  interest,  founded 
upon,  or  growing  out  of  the  contract  of 
another,  as  that  which  subsists  between  an 
heir  and  his  ancestor,  between  an  executor 
and  testator,  and  between  a  lessor  or  lessee 
and  his  assignee.*  3  Co,  23  a,  Walker's  case. 

Privity  is  divided  into  various  kinds,  in 
the  books;  but  with  little  uniformity  of 
arrangement,  or  clearness  of  expression. 
See  Co,  Litt,  271.  8  Co,  42  b.  Whit- 
tingham's  case.    Plowd,  363. 

PRIVY.  A  person  who  has  an  interest 
in  an  estate  created  by  another ;  a  person 
having  an  interest  derived  from  a  contract 
or  conveyance  to  which  he  is  not  himself  a 
party.  Thus,  an  heir  is  privy  to  the  con« 
veyance  of  his  ancestor,  an  executor  to  the 
contract  of  his  testator,  and  an  assignee  of 
a  lessor  or  lessee  to  the  contract  of  the 
original  parties.  Privies  are  clearly  dis- 
tinguished from  parties,  in  the  proper  sense 
of  the  terms.*  "  He  is  a  privy  who  is  not 
a  party."     Plowd.  363. 

PRIVY  COUNCIL.  In  Eng;lish  law. 
The  principal  council  of  the  sovereign,  com- 
posed of  the  cabinet  ministers,  and  other 
persons  chosen  by  the  king  or  queen  as 
privy  councillors.  2  Steph.  Com,  479,  480. 
The  judicial  committee  of  the  privy  council 
acts  as  a  court  of  ultimate  appeal  in  various 
Id,  482.     3  Id.  425,  432. 


PRIVY  SEAL.  In  English  law.  A 
seal  used  in  making  out  grants  or  letters 
patent,  preparatory  to  their  passing  under 
the  great  seal.     2  Bl.  Com.  347. 

PRIVY  SIGNET.  In  Enghsh  law. 
The  signet  or  seal  which  is  first  used  m 
making  out  grants  and  letters  patent,  and 
which  is  always  in  the  custody  of  the 
principal  secretary  of  state.  2  Bl.  Com. 
347. 

PRIVY  VERDICT.  In  practice.  A 
verdict  given  privily  to  the  judge  out  of 
court,  but  which  was  of  no  force  unless 
afterwards  affirmed  by  a  public  verdict 
given  openly  in  court.  3  Bl.  Com.  377. 
Now  disused. 

PRIZK  [from  L.  Fr.  ;>rt««,  taken.]  In 
international  law.  A  captured  vessel;  a 
vessel  and  caigo  captured  by  a  public  or 
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priyate  anned  vessel  of  a  belligerent,  exer- 
cising  the  right  of  war.*  1  Kent* 8  Com. 
100,  101,  et  seq. 

Captured  property  regularly  condemned 
by  the  sentence  of  a  competent  prize  court. 
102. 


^. 


PRIZE  COURTS.  Courts  to  which 
prizes  taken  in  time  of  war  are  brought  for 
adjudication  and  condemnation,  and  the 
sentence  of  which  is  necessary  to  invest  a 
capture  with  the  character  of  prize.  1 
Kenf8  Corn,  101—103. 

In  England,  the  prize  courts  constitute 
branches  of  the  admiralty  courts,  distinct 
from  the  ordinary  instance  courts.  Id, 
353,  354.  In  the  United  States,  the  dis- 
trict courts  act  as  the  prize  courts  of  the 
country.     Id,  356 — 360. 

PRO.    Lat.    For;  in  conaderation  of. 

Pro  consilio  impendendo,  (q.  v.) 

For;  on  account  of.     "Pro /also  clamore, 

(q.  y.) 

For;  in  behalf  of.     Pro  guerenie;  for 

the  plaintiff. 

For ;  to  the  extent  of.    Pro  posse  sue, 

(q.  y.) 

For ;  in  lieu  of.   Pro  omni  servitio,  (q.  v.) 
For ;  in  payment  of.     Pro  misis,  (q.  v.) 
For ;  acconling  to.    Pro  re  nata,  (q.  v.) 
For ;  as.    Pro  confesso,  (q.  v.) 
For ;  during.    Pro  et  durante,  (q.  v.) 

PRO.  L.  Lat.  For.  A  word  formerly 
used  in  deeds,  expressive  of  a  condition  in 
certain  cases.  Co,  Litt,  204  a.  Pratt,  C.  J., 
1  Stra.  6V1. 

PRO  CONFESSO.  L.  Lat.  For  con- 
fessed ;  as  confessed.  A  term  appUed  to 
a  bill  in  equity,  and  the  decree  founded 
upon  it,  where  no  answer  is  made  to  it  by 
the  defendant.     1  Barbour's  Ch.  Pr,  96. 

PRO  CONSILIO  IMPENDENDO. 
L.  Lat  For  counsel  or  advice  to  be  given. 
Dyer^  1  b,  2  a.  Cro,  Jac.  482.  Formerly 
a  very  common  consideratbn  for  the  grant 
of  an  annuity. 

PRO  CONSILIO  IMPEN80.  L.  Lat. 
For  counsel  given.    Dyer,  65  a. 

PRO  DEFECTU  EXITUS.  L.  Lat. 
For,  or  m  case  of  default  of  issue.  2  Salk, 
620. 

PRO  DKFBNDENTE.  L.  Lat  For 
the  defendant  Commonly  abbreviated, 
prodef\ 


PRO  DIGNITATE  REGALI.  L-Lat 
In  consideration  of  the  royal  dignity.  1  BL 
Com,  223. 

PRO  DIVISO.  Lat  As  divided;  in 
severalty.  Si  teneant  pro  diviso,  et  quUibet 
sciat  partem  suam :  if  they  hold  in  several, 
and  each  one  knows  his  share.  Brajct, 
fol.  276,  385.     A  term  of  the  civil  law. 

PRO  DOMINO.  Lat  As  master  or 
owner ;  in  the  character  of  master.  Calv, 
Lex, 


PRO  ET  DURANTE.     L.  Lat 
and  during.     2  Salk,  620. 


For 


PRO  FALSO  CLAMORE.  L.  Lat 
For  his  false  claim,  or  clamour.  3  BL 
Com,  296. 


PRO  HAC  VICE.    L. 
turn.     3  Bl,  Com,  243. 


Lat    For  this 


PRO  ILLA  VICE.    L.  Lat 
turn.     3  WUs,  233,  arg. 


For  that 


PRO  INDIVISO.  Lat  As  undivided; 
in  common.  Si  teneant  simul  et  pro 
indiviso :  if  they  hold  together  and  in  com- 
mon. Bract,  fol.  276.  Id.  fol.  9.  Litt. 
sect  292,  310.    A  term  of  the  civil  law. 

PRO  INTERESSE  SUO.  L.  Lat. 
According  to  his  interest ;  to  the  extent  of 
his  interest  Skep,  Touch,  (by  Preston,)  35. 

PRO  L^SIONE  FIDEL  L.Lat.  For 
breach  of  faith.     3  Bl,  Com,  52. 

PRO  MISIS  ET  CUSTAGIIS.  L. 
Lat.  For  (his)  costs  and  charges.  T, 
Raym.  20.     Cro.  Car.  413. 

PRO  OMNI  SERVITIO.  L.  Lat  In 
lieu  of  all  service.    Reg,  Grig.  1. 

PRO  PARTE.  L.  Lat  In  part.  Nee 
pro  parte  liber,  nee  pro  parte  servus  ;  not 
partly  free,  and  partly  a  slave.  Bract. 
fol.  25. 

PRO  POSSE  SUO.  L.  Lat.  To  the 
extent  of  his  power  or  ability.  Bract. 
fol.  109. 

PRO  QUERENTE.     L.  Lat    For  the 

plamtifif.    Commonly  abbreviated  pro  quer'. 

PRO  RATA,  or  PRO  RATA  PARTE. 
Lat.  In  proportion;  in  due  proporticm. 
Inst,  2.  22.  5. 
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PRO  RATA  PORTIONE,  or  PRO 
RATA  PORTIONIS.  Lat.  In  proportion. 
Heff,  Orig.  268. 

PRO  RE  NATA.  Lat  For  the  im- 
mediate occasion.  1  BL  Com,  174.  3 
Id.  73,  433. 

PRO  SALUTE  ANIM^.  L.  Lat. 
For  the  welfare  of  the  soul ;  for  the  spiri- 
tual welfare.     2  Bl.  Com.  97. 

PRO  TANTO.  L.  I^t.  For  so  much. 
1  Story's  Eq.  Jur.  §  563. 

PROAMITA.  Lat.  In  the  civil  law. 
A  great-grandfather's  sister.  Inst.  3. 6. 3. 
Bract,  fol.  68  b. 

PROAVTJNCULUS.  Lat.  In  the  civil 
law.  A  great-grandfather's  brother.  Inst, 
8.  6.  3.     Bract,  fol.  68  b. 

PROAVUS.  Lat.  In  the  civil  law.  A 
great-grandfather.  Inst.  3.  6.  1.  Bract. 
foL  67,  08. 

PROBARE.   Lat.  To  prove.  Necclta. 

FMbftBdU  imcHMbift  llli  q«i  m||it.    The  ne- 

ce88it7  of  proving  lies  upon  him  who  sues. 
Inst.  2.  20.  4.  The  buiden  of  proof  rests 
upon  the  complainant. 

PROBATE.  [Lat.  prohatio,  from  pro- 
hare,  to  prove.]  Official  proof,  particularly 
the  proof  of  a  will,  made  by  the  executor 
before  the  ordinary,  surrogate  or  probate 
judge ;  which  in  England  is  done  either  in 
common  form,  that  is,  upon  the  executor's 
own  oath,  or  per  testes,  (by  the  witnesses) 
in  more  solemn  form  of  law,  as  in  case 
where  the  validity  of  the  will  is  disputed, 
2  Bl.  Com.  508.  The  latter  form  is  the 
one  in  use  in  the  United  States. 

The  copy  of  a  will  (which  has  been 
proved,  supra,)  made  out  under  the  seal  of 
the  ordinary,  surrogate  or  probate  judge, 
and  delivered  to  the  executor  with  a  certifi- 
cate of  its  having  been  proved.  2  Bl. 
Com.  608. 

In  a  larger  sense,  all  the  proceedings  on 
provmg  a  will,  including  the  proof  itself, 
the  copy  of  the  will  and  certificate.  2  BL 
Com.  ub.  sup.  In  the  canon  law,  probate 
consisted  of  probaiio,  the  proof  of  the  will 
by  the  executor,  and  approhatio,  the  appro- 
bation given  by  the  ecclesiastical  judge  to 
the  proof.     4  Beeves'  Hist.  77. 

PROBATIO.  Lat.  [itom  prohare,  to 
prove.]     Proof.     Prchatio  viva;    living 


proof ;  proof  by  witnesses  vivA  voce.  Bract. 
fol.  400.     Co.  Litt.  6  b. 

Prohatio  mortua  ;  dead  proof;  proof  by 
deeds,  writings  and  instruments.    Id.  ibia. 

Pr«bmiioBcs  dcbcnt  ••■•  erideBtesy  (M  est) 
pcnpicvM    cc    facilM     intellici.        Proofs 

ouffht  to  be  evident,  that  is,  clear  and  easy 
to  be  understood.     Co.  Litt.  283  a. 

PROBATIO  PLENA.  Lat.  In  the 
civil  law.  Full  proof ;  proof  by  two  wit- 
nesses, or  a  public  instrument.  Hallifax 
Anal.  b.  3,  ch.  0,  num.  25.  3  Bl.  Com. 
370. 

PROBATIO  SEMI-PLENA.  Lat  In 
the  civil  law.  Half-full  proof;  half  proof. 
Proof  by  one  witness,  or  a  private  instru- 
ment. Hallifax  Anal.  b.  3,  c.  0,  n.  25. 
3  Bl.  Com.  370. 


Pr«batis  extreaiiB»  prtMaaivBivr  media* 

The  extremes  being  proved,  the  intermediate 
proceedings  are  presumed.  1  Oreenl.  Evid. 
§  20.  Where  an  authority  is  given  by  law 
to  executors,  administrators,  guardians  or 
other  officers,  to  make  sales  of  lands,  upon 
being  duly  licensed  by  the  courts,  and  they 
are  required  to  advertise  the  sales  in  a 
particular  manner,  and  to  observe  other 
formalities  in  these  proceedings,  the  lapse 
of  sufficient  time,  (which  in  most  cases  is 
fixed  at  thirty  years,^  raises  a  conclusive 
presumption  that  all  the  legal  formahties  of 
the  sale  were  observed.  Id.  ibid.  Here, 
the  license  to  sell  and  the  deed  given  are 
the  two  extremes  which  must  be  proved ; 
the  intermediate  proceedings  are  presumed. 

PROBATOR.  Lat.  [from  probare,  to 
prove.]  In  old  English  law.  A  prover  or 
approver.  A  person  who,  when  indicted 
for  treason  or  felony,  and  arraigned  for  the 
same,  confessed  the  fact  before  plea  pleaded, 
and  appealed,  or  accused  others,  his  ac- 
comphces,  in  the  same  crime,  in  order  to 
obtain  his  pardon.  Bract,  fol.  152.  Cowell. 
4  Bl  Com.  330. 

PROBUS  ET  LEGALIS  HOMO.  L. 
Lat.  A  good  and  lawful  man.  A  phrase 
particularly  applied  to  a  juror  or  witness 
who  was  free  from  all  exception.  3  BU 
Com.  102.     Magna  Charta,  c.  14. 

PROCEDENDO,  (or  Be  procedendo  ad 
judicium  ;  of  proceedmg  to  judgment.)  In 
practice.  A  writ  by  ^ich  a  cause  which 
has  been  removed  from  an  inferior  to  a  supe- 
rior court  by  certiorari,  or  otherwise,  is  sent 
down  again  to  the  same  court,  to  be  pro- 
ceeded in  there,  where  it  appears  to  the  su- 
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perior  court  that  it  was  removed  on  insuf- 
ficient grounds.  Cowell.  1  Tidd's  Pr. 
408,  410.     8  Sieph,   Com.  681. 

In  English  practice.  A  writ  issuing  out 
of  chancery,  in  cases  where  the  judges  of 
subordinate  courts  delay  giving  judgment, 
commanding  them  to  proceed  to  judgment.* 
3  BL   Com.  109.     3  Steph.  Ckm.  681. 

A  writ  by  which  the  commission  of  a 
justice  of  the  peace  is  revived,  after  having 
been  suspended.     1  BL  Com,  353. 

PROCEEDS.  Money  obtained  from  the 
sale  of  property ;  money,  goods  or  other 
articles  of  value,  ansing,  proceeding  or  ob- 
tained from  the  sale  of  property;  goods 
purchased  with  money  obtained  from  the 
sale  of  other  goods. 

In  commercial  and  insurance  law,  a  re- 
turn cargo  is  the  proceeds  of  the  outward 
cargo,  or  the  sale  of  the  outward  cargo. 
But  the  term  proceeds  is  sometimes  pro- 
perly applied  to  a  return  cargo  when  there 
has  been  no  actual  sale,  as  where  it  has 
been  purchased  on  the  credit  of  the  cargo 
exported.  12  Mass,  B,  ll.  And  it  has 
been  said  that  the  term  proceeds  would  ap- 
ply to  the  same  goods  sent  back  without 
sale,  on  the  return  voyage.  1  Phillips  on 
Ins.  179,  180. 

PROCES.  L.  Fr.  [from  proceder,  to 
proceed.]  Proceeding ;  mode  of  proceed- 
ing.    De  proces  en  assises,     Britt,  c.  46. 

PROCES-VERBAL.  Fr.  In  French 
law.  An  authentic  minute  of  an  official 
act,  or  statement  of  facts.  Buchanan. 
Webster, 

PROCESS.  [L.  Fr.  proces;  L.  Lat. 
processus,  from  procedere,  to  proceed.]  In 
practice.  In  a  general  sense.  The  entire 
proceedings  in  any  action  or  prosecution, 
real  or  personal,  civil  or  crimmal,  from  the 
beginnmg  to  the  end.*  It  is  equivalent  to 
proceeding;  progressive  action;  the  pro- 
gressive course  of  a  business  from  its  com* 
mencement  to  its  termination.  Marshall, 
C.  J.,  10  Wheaton's  B,  1.  In  the  old 
books,  "  the  process^*  in  an  action  is  said  to 
be  "  continued"  from  one  term  to  another. 

In  a  stricter  sense.  A  generic  term  for 
writs  of  the  class  called  judicial,  of  which 
there  are  again  subordinate  divisions,  as 
mesne  process,  jury  process,  final  process, 
<Sec. 

In  old  practice.  The  means  used  to 
compel  a  defendant  to  appear  in  court  in 
compliance  with  the  original  writ ;  consist- 
ing of  a  verbal  monition  or  warning,  and  the 
successive  writs  of  attachment,  (or  pone,) 


distringas,  and  capias  ad  respondendum, 
3  BL  Com,  279—282.  Otherwise  called 
original  process.     Id,  279. 

PROCESS  ROLL.  In  practice.  A 
roll  used  for  the  entry  of  process  to  save 
the  statute  of  limitations.  1  Tidd's  Pr, 
161,  162. 

PROCESSUS.  L.  Lat.  [from  proce- 
dere, to  proceed.]  In  old  practice.  Pro- 
cess ;  proceeding ;  the  course  of  judicial 
proceeding ;  the  course  of  proceeding  in  an 
action.     See  JStet  processus. 

Pr«ceMas  lecis  est  grmrim  Tezmti«  |  eze- 
c«ti«  lecis  c«r«amC  •pas.      The  procesS  of 

the  law  is  a  grievous  vexation ;  the  execu- 
tion of  the  law  crowns  the  work.  Co.  lAtt. 
289  b.  The  proceedings  in  an  action  while 
in  progress  are  burdensome  and  vexatious ; 
the  execution,  being  the  end  and  object  of 
the  action,  crowns  the  labor,  or  rewards  it 
with  success. 

PROCHEIN,  Procheyn,  Prochaine,  Pro- 
eain,  L.  Fr.  [from  Lat.  proximus.']  Next ; 
nearest.  Procheyn  heire  ;  next  heur.  Britt. 
c.  42.  Le  prochein  du  saunke  ;  the  next 
of  blood.  Id,  c.  1.  Plus  procheyn  heire; 
nearer  heir.  Id,  c.  118,  119.  Car  toutes 
sount  owelment  plus  procheynes ;  for  all 
are  equally  next  or  nearer  [of  blood.]  Id. 
c.  119. 

PROCHEIN  AMI,  (or  AMY.)  L.  Fr. 
[L.  Lat.  proximus  amicus.']  In  practice. 
Next  friend ;  the  person  by  whom  an  infant 
may  prosecute.  See  Next  friend.  First 
introduced  by  the  statute  of  Westminster  2. 
Lord  King,  C,  2  Stra,  709. 

PROCHEINETE.  L.Fr.  [from  procA««, 
q.  v.]  Nearness  ;  proximity.    Britt,  c.  118. 

PROCINCTUS.  Lat.  [from  prodngi, 
(properly,  prcBcingi,)  to  be  girt  about.]  In 
the  Roman  law.  A  girding  or  preparing 
for  battle.  Testamentum  in  procinctu,  or 
testamentum  procinctum ;  a  will  made  by 
a  soldier,  while  girding  himself,  or  preparing 
to  engage  in  battle.  A.  Oell.  Noct.  Att. 
Ub.  XV.  c.  27,  n.  3.  Adam's  Bom.  Ant.  62. 
Calv.  Lex.  This  mode  of  making  a  will 
had  become  obsolete  in  the  time  of  Jus- 
tinian.    Inst.  2.  10.  1. 

PROCLAMARE.  Lat.  To  cry  out, 
or  proclaim  ;  to  give  warning.  Inst,  4. 3. 5. 

In  the  civil  kw.  To  assert  a  claim. 
Calv,  Lex, 

In  old  European  law.    To  appeal  (to  a 
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higher  court.)  Flodoard,  lih.  8,  c.  23.   (7a- 
pitular.  lib.  6,  c.  299.     Spelman. 

PROCLAMATIO.  Lat.  [from  procla- 
mare,  q.  v.]  A  crying  out ;  a  proclaiming 
or  proclamation. 

In  old  European  law.  A  claim  or  com- 
plaint ;  an  appeal.     Spelman. 

PROCLAMATION,  [from  Lat.  procla- 
matio,  q.  v.]  A  crying  out ;  a  notice  by 
public  outcry,  such  as  is  given  on  the  open- 
mg  and  adjournment  of  courts,  by  officers 
termed  criers.     See  Crier,  Oyez, 

A  public  notice  in  writing,  given  by  the 
sovereign  or  chief  executive  officer  of  a 
country,  state  or  city,  of  some  act  done  by 
the  government,  or  to  be  done  or  required 
to  be  done  by  the  people ;  either  in  execu- 
tion of  the  law  or  otherwise.*  1  BL  Com, 
270. 

Li  old  conveyancing.  The  public  notice 
of  a  fine  of  lands,  given  by  openly  reading 
it  in  court  sixteen  (and  afterwards  fou^ 
times,  and  which  was  afterwards  endorsed 
on  the  back  of  the  record.  2  £1.  Com.  352. 

Li  English  practice.  A  writ  issued  at 
the  same  time  with  the  writ  of  exigent,  in 
the  process  of  outlawry.     3  BL  Com.  284. 

Li  equity  practice.  Proclamation  made 
by  a  sheriff  upon  a  writ  of  attachment, 
summoning  a  defendant  ^o  has  failed  to 
appear,  personally  to  appear  and  answer 
the  plaintiff's  bill.  3  BL  Com.  444. 
Abolished  by  Orders,  26th  August,  1841. 

PRO-CONSUL.  Lat.  In  the  Roman 
law.  Originally,  a  consul  whose  command 
was  prolonged  (imperium  prorogatum,)  af- 
ter lus  office  had  expired.  Adam*8  JRom. 
Ant.  1 70.  An  officer  with  consular  authority, 
but  without  the  title  of  eonsuL 

The  governor  of  a  province.     Calv.  Lex. 

PROCTOR,  [from  Lat.  procurator,  (q. 
V.)  of  which  it  is  a  contraction.]  One  who 
manages  the  business  of  another,  on  the 
mandate  or  commission  of  his  principal ; 
an  attorney.     See  Procurator. 

In  practice.  An  officer  in  the  admiraltv 
and  ecclesiastical  courts,  correspondmg  with 
attorney,  at  common  law,  and  solicitor,  in 
equity.  2  Chitt.  Gen.  Pr.  34.  3  BL  Com. 
26.  Hallifax  AnaL  h.  3,  c.  3,  n.  3.  Id. 
c.  9,  n.  6. 

PROCURARE.  Lat.  [from  pro,  for, 
and  curare,  to  take  care  of.j  To  take  care 
of  another's  affiurs  for  him,  or  in  his  behalf; 
to  see  to  the  affairs  of  another ;  to  govern ; 
to  manage ;  to  take  care  of,  or  superintend. 
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PROCURATIO.  Lat.  [from  procurare, 
to  manage.]  Management  of  another's  af- 
fairs by  his  direction,  and  in  his  behalf ; 
procuration;  administration;  agency.  See 
Procuration. 

A  taking  care  of  another.     Spelm>an, 

PROCURATION.  Fr.  and  Eng.  [from 
Lat.  procuratio,  q.  v.]  In  foreign  law. 
Agency  created  by  a  formal  written  instru- 
ment, especially  by  one  under  seal.  Story 
on  Agency,  §  3. 

PROCURATION  FEE,  (or  MONEY.) 
In  English  law.  Brokerage  or  commission 
allowed  to  scriveners  and  solicitors,  for  ob- 
tauiing  loans  of  money.     4  BL  Com.  167. 

PROCURATOR.  Lat.  [Fr.  procureur  ; 
from  procurare,  to  care  for,  to  manage,  see 
to,  or  take  care  of  for  another.]  In  the 
civil  law.  One  who  manages  the  affairs  or 
business  of  another,  under  the  instructions 
of  his  principal ;  (qui  aliena  negotia  manr 
dato  domini  administrat ;)  an  agent ;  an  at- 
torney ;  a  proxy  ;  a  proctor.  Dig.  3. 3. 1. 
See  Procurator  litis.  Procurator  negotiorum. 

In  old  English  law.  An  agent,  or  attor- 
ney ;  a  bailiff  or  servant.  Livery  of  seisin 
of  lands  was  frequently  m^e  per  procurato- 
rem.     Bract  fol.  40,  42  b,  43. 

A  proxy  of  a  lord  in  parliament.  WTd- 
shaw. 

In  ecclesiastical  law.  One  who  collected 
the  fruits  of  a  benefice  for  another.  Stat. 
3  Ric.  II.  St.  1.  c.  3.     CowelL 

An  advocate  of  a  religious  house,  (pro- 
curator mona^sterii,)  who  was  to  solicit  the 
interest  and  plead  the  causes  of  the  society. 
Jd, 

A  proxy  or  representative  of  a  parish 
church,  (procurator  ecclesiaparochialis.)  Id. 

PROCURATOR  LITIS.  In  the  Ro- 
man  and  civil  law.  The  manager  of  another's 
suit  or  cause  ;  a  legal  agent  or  attorney.* 
Properly,  one  who  managed  another's  cause 
in  his  absence  ;  cognitor  being  the  title  of 
him  who  defended  the  cause  of  a  person 
present.  Calv,  Lex.  Adam*s  Rom*  Ant. 
280.  In  a  strict  sense,  it  signified  one  who 
acted  for  a  plaintiff,  (actor;)  defensor  being 
used  to  denote  him  who  acted  for  a  defend- 
ant. Dig.  3.  3.  1,  gloss,  marg.  Calv, 
Lex.  Prateus.  But  according  to  the  In- 
stitutes, the  title  belonged  to  him  who  ma- 
naged for  either  party.  Cuicunque  per- 
miseris  rem  tuam  agere,  aut  de/endere,  is 
tuus  procurator  intelligitur  ;  whoever  you 
permit  to  manage  or  defend  your  cause,  he 
is  considered  to  be  your  proctor.  Inst.  4. 
10.1. 
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PROCURATOR  NEGOTIORUM.  Lat. 
In  the  ciyil  law.  The  manager  of  another's 
business  or  affairs ;  an  agent ;  an  attorney 
in  fact.     Calv.  Lex, 

PROCURATOR  PROVINCI^.  Lat. 
In  the  Roman  law.  A  proyincial  officer 
who  managed  the  affairs  of  the  revenue, 
and  had  a  judicial  power  in  matters  that 
concerned  the  revenue.  AdanCs  Rom.  Ant, 
178. 

PROCURATORIUM.  L.  Lat.  [from 
procurator,  q.  v.]  In  old  English  law. 
The  procuratory  or  instrument  by  which 
any  person  or  community  constituted  or 
delegated  ih^ir  proctor  or  proctors  to  repre- 
sent them  in  any  judicial  court  or  cause. 
Cowell, 

PROCURATOUR.  L.  Fr.  [from  Lat. 
procurator,  q.  v.]  A  proctor ;  an  agent  or 
attorney  for  another.  Britt,  c.  4.  Par 
procuratours  ou  par  baillyfs.     Id.  c.  42. 

PROCUREUR.  Fr.  In  French  law. 
An  advocate,  proctor  or  attorney.    Brande. 

PRODES  HOMES.  L.  Fr.  In  old 
English  law.  Discreet  men.  A  title  given 
to  the  barons,  or  other  military  tenants, 
who  were  called  to  the  king's  council. 
CowelL 

PRODIGUS.  Lat.  In  the  civil  law. 
A  spendthrift  or  prodigal ;  one  who  spent 
without  measure  and  without  end,  {qui 
neque  modum  neque  finem  expetisarum  ha- 
bet ;)  one  who  squandered  or  recklessly  dis- 
sipated his  property.     Inst,  2.  12.  3. 

PRODUCTIO  SECT^.  L.  Lat.  In 
old  English  law.  Production  of  suit ;  the 
production  by  a  plaintiff  of  his  secia  or  suit, 
that  is,  a  number  of  persons  prepared  to 
confirm  what  he  had  stated  in  his  count, 
(or  intentio,)  This  was  done  at  the  time 
of  counting,  or  immediately  after,  and  was 
expressed  by  the  phrase  at  the  end  of  the 
count  or  declaration:  " Ht  inde  producit 
sectam,**  {and  thereupon  or  thereof  he  pro- 
duces suit;)  translated  in  the  modem  forms : 
"  And  therefore  he  brings  suit."  Et  inde 
statim  producat  sectam  sufficientem,  duos 
ad  minus,  vel  tres,  vel  plures,  si  possit ;  and 
thereupon  he  should  immediately  produce 
a  sufficient  suit,  two  at  least,  or  three  or 
more,  if  he  can.  Bract,  fol.  410.  See  Id, 
169,  314  b.     Steph,  PL  429,  and  note. 

PRODUCTION  OF  SUIT.  [L.  Lat. 
productio  sectm,]     In  pleading.     The  for- 


mula, "  And  therefore  he  brings  his  smt> 
<fec.,"  with  which  declarations  always  con- 
clude. JSteph.  PI,  428,  429.  See  Pro- 
ductio seetes, 

PROFER.  [L.  Lat.  proferum,  pro/rum, 
from  L.  Fr.  proferer,  to  produce.]  In  old 
English  law.  An  offer,  or  proffer ;  an  offer 
or  endeavor  to  proceed  in  an  action,  by  any 
man  concerned  to  do  so.     Cowell. 

A  return  made  by  a  sheriff  of  his  ac- 
counts into  the  exchequer;  a  payment 
made  on  such  return.     Id. 

PROFERT,  (he  produces ;)  PROFERT 
IN  CURIA,  or  CURIAM,  (he  produces 
in  court.)  In  old  practice.  The  produc- 
tion in  court,  by  a  party,  of  an  instrument 
alleged  by  him  in  pleading ;  or  rather,  the 
entry  made  on  the  record,  that  the  party 
so  produced  the  instrument.* 

In  modem  practice.  An  allegation  for- 
mally made  in  a  pleading,  where  a  party 
alleges  a  deed,  that  he  shxrws  it  in  court,  it 
being  in  fact  retained  in  his  own  custody. 
Steph,  PL  61.  Where  either  party  alleges 
any  deed  he  is,  in  general,  obliged  to  make 
pTofert  of  such  deed,  that  is,  to  produce  it 
in  court  simultaneously  with  the  pleading 
in  which  it  is  alleged.  Id.  66.  On  pro- 
fert  being  made,  the  deed  is,  by  intendment 
of  law,  immediately  in  the  possession  of  the 
court.  3  Salk.  -119.  6  Man.  dk  Or,  211, 
note. 

PROFICUUM.  L.  Lat.  In  old  Eng* 
lish  law.  Profit.  Projkuum  terra  ;  profit 
of  land.  Beg.  Orig,  95.  Proficua  ;  profits. 
Bract,  fol.  49.     3  Man.  Qr.  dt  Scott,  92. 

PROFITS.  A  division  sometimes  made 
of  incorporeal  hereditaments,  as  distin- 
guished from  easements,  which  tend  rather 
to  the  convenience  than  the  profit  of  the 
claimant.     2  Steph,  Com,  2. 

PROH^REDES.  L.  Lat.  In  old  Eu- 
ropean law.  Persons  acting  for  heirs,  or  in 
place  of  heirs.  Marculf,  lib.  2,  c.  11. 
Spelman. 

Remote  heirs.  Chart,  Alam,  n.  50. 
Spelman. 

PROHIBITION.  In  practice.  A  writ 
to  forbid  a  court  from  proceeding  in  a  cause 
depending  before  it,  on  the  suggestion  that 
the  cognizance  of  such  cause  does  not  be- 
long to  it.*  CowelL  In  England  it  issues, 
properly,  only  out  of  the  court  of  King's  (or 
Queen's)  Bench,  but  may  also  be  mul  in 
some  cases,  out  of  the  Court  of  Chancery, 
Common  Pleas  or  Exchequer,  and  may  be 
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directed  either  to  inferior  courts  of  common 
law,  or  to  the  courts  christian,  university 
courts,  or  court  of  admiralty,  where  they 
concern  themselves  with  any  matter  not 
within  their  jurisdiction.  3  £L  Com,  112. 
3  Stepk.  Corn,  685. 

In  American  practice,  a  similar  writ  has 
been  adopted.     2  Burr,  Pr,  182. 

Pr«kibeiHr  me  qvf •  facimt  !■  ■■•  qHMl  ■•- 
cere  pMRii  miieae.  It  is  forbidden  for  any 
one  to  do  or  make  on  his  own  land,  what 
may  injure  another's.  9  Co.  bQ  a,  Aldred*s 
case, 

PROLES.  Lat.  Issue;  oflGspring; progeny. 
CowelL 

In  a  stricter  sense,  issue  of  a  lawful  mar- 
riage. Id,  Fortescue  de  L,  L,  Anglice,  c. 
39,  note. 

PROLETARIUS.  Lat.  In  the  Roman 
law.  Of  a  mean  condition.  The  proletarii 
included  those  among  the  common  people 
{plebs)  whose  fortunes  were  below  a  cer- 
tain valuation.  A,  Gell,  Noct,  Att,  lib. 
xvi.  c.  10.     Calv,  Lex, 

PROMATERTERA.  Lat.  In  the  civil 
law.  A  great-grandmother's  sister.  Inst, 
3.  6.  3. 

PROMISE.  [Lai,  promissio,  from  pro- 
mittere,  to  promise.]  An  undertaking  or 
engagement  by  one  person  to  another, 
either  in  words  or  in  writing,  to  do  or  not 
to  do  some  particular  thing.  Properly,  an 
undertaking  by  parol,  or  not  under  seal ;  a 
promise  by  deed  being  technically  called  a 
covenant.*  2  Steph.  Com,  108.  A  pro- 
mise is  distinguished  from  an  agreement  or 
contract,  by  its  not  importing  or  implying 
mutuality;  it  being,  in  other  words,  an 
unilateral  engagement  only.  See  Contract, 
Of  this  quality  a  common  promissory  note 
furnishes  a  familiar  illustration.*  The  word 
promise  is  used  to  denote  the  engagement 
of  a  person,  without  regard  to  the  con- 
sideration for  it,  or  corresponding  duty  of 
the  other  party.     Chitty  on  Contracts,  2. 

PROMISSOR.  Lat.  [from  promittere, 
to  promise.]  In  the  civil  law.  A  promiser ; 
properly  the  party  who  undertook  to  do  a 
thing  in  answer  to  the  interrogation  of  the 
other  party,  who  was  called  the  stipulator. 
The  stipulator  asked,  "  Promittis*' ^  or, 
more  commonly,  **  Spondes'*  ?  (Do  you 
promise  or  engage?)  The  promissor  re- 
plied, "  Promt  tto,  (I  promise,)  or  "  Spon- 
deo,"  (I  undertake,)  Inst,  3.  16.  1.  Id. 
3.  11.  pr. 


PROMISSORY  NOTE.  In  mercantile 
law.  A  written  promise  by  one  person  to 
another,  for  the  payment  of  money,  abso- 
lutely and  at  all  events.  3  Kent's  Com,  74. 
— A  written  engagement  by  one  person  to 
pay  another  person  therem  named,  abso- 
lutely and  unconditionally,  a  certain  sum 
of  money,  at  a  time  specified  therein. 
Story  on  Prom,  Notes,  §  1. 

PROMITTERE.  Lat.  In  the  civU  law. 
To  promise.  *'Promittisf  Promitto ;'* 
(Do  you  promise?  I  do  promise,)  was  one 
of  the  forms  of  words  by  which  an  obliga- 
tion might  be  contracted.  Inst.  3.  16.  1. 
But  the  more  common  word  of  eng^ement 
was  "  Spondeo,"  (I  undertake.)  iS.  Md. 
Id.  3.  17.  pr. 

PROMOTER.  In  old  English  law.  A 
common  informer.     3  Inst,  191.     CowelL 

PROMULGARE.  Lat.  [quasi  provul- 
gare,  to  publish.]  In  the  Roman  law.  To 
make  public  ;  to  make  publicly  known ;  to 
promidge  or  promulgate. 

Promulgare  legem,  originally  signified, 
to  make  the  proposal  of  a  law  publicly 
known,  in  order  that  every  one  might  be 
able  to  take  it  into  consideration,  before  it 
was  voted  upon  in  the  comitia,  1  Macheld. 
Civ,  Law,  3,  §  5.  In  the  time  of  Justinian, 
it  had  acquired  its  present  meaning, — to 
publish  or  make  known  a  law,  after  its 
enactment.     Procem,  Inst.  §  1. 

PROMULGATE,  [from  promulgare, 
q.  v.]  To  make  public ;  to  make  a  law 
known  after  its  enactment  or  passage.* 
1  Kent's  Com.  458.  Protnulge  is  used  by 
Cowell. 

PROMYS.  L.  Fr.  Promised.  A  qui 
certegne  terre  soit  promys,  et  dount  escripiz 
sount  faitz  ;  to  whom  certain  land  is  pro- 
mised, [engaged  to  be  conveyed,]  ana  of 
which  the  writings  are  made.  JBritt, 
c.  36. 

PRONEPOS.  Lat  In  the  civil  law. 
A  great-grandson.  Inst.  3.  6.  1.  Braet, 
fol.  67. 

PRONEPTIS.  Lat.  In  the  civil  law. 
A  great-granddaughter.  Inst.  3.  6.  1. 
Bract,  fol.  67. 

PRONUNCIATIO.  Lat.  [from  pronun- 
dare,  to  pronounce.]  In  old  English  law. 
Delivery  of  judgment  on  a. verdict.  Bract. 
fol.  289. 
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PRONUNCIATION.  L.  Fr.  A  sen- 
tence or  decree.    Kelham, 

PROOF.  [Lat.  probaiio,  q.  v.]  Any 
thing  which  serves,  either  immediately  or 
mediately,  to  convince  the  mind  of  the 
truth  or  falsehood  of  a  fact  or  proposition. 
Best  on  JEvid.  1,  §  10. — The  result  or  effect 
of  evidence.     See  infra. 

Evidence.  Proof  and  evidence  are  con- 
stantly used  in  practice,  as  synonymous, 
and  are  sometimes  so  treated  in  the  books. 
See  Evidence.  Properly  speakmg,  how- 
ever, evidence  is  only  the  medium  of  proof; 
proof  is  the  effect  of  evidence.  Wills  on 
Circumst,  Evid,  2.  1  Gheenl,  on  Evid,  §  1. 
See  Evidence^  Prove. 

PROPARS.  L.Lat.  \L.¥t. pourparti.l 
In  old  English  law.  Division  of  lands 
among  parceners ;  partition.  Breve  depro- 
parte  ;  a  writ  of  partition.  Bract,  fol.  276, 
278  b. 

An  allotted  share,  or  pourpart.  Cowell, 
voc.  Pourparty. 

PROPATRUUS.  Lat.  In  the  civfl 
law.  A  great-grandfather's  brother.  Inst, 
3.  6.  3.     Bract,  fol.  68  b. 

PROPER.  [Lat.  proprius,  q.  v.]  Pe- 
culiar; particular;  one's  own.  In  proper 
person,  (in  propria  persona  ;)  in  one  s  own 
person. 

PROPERTY.  [Lat.  proprietas,  from 
proprius,  peculiar,  private,  one's  own.] 
That  which  is  proper  or  peculiar  to  one ; 
that  which  belongs  to  one ;  that  which  is 
one's  own  ;  that  to  which  one  has  an 
unrestricted  and  exclusive  right,  including 
all  that  is  one's  own,  whether  corporeal  or 
incorporeal.  Property,  in  this  sense,  de- 
notes the  things  themselves  which  are  the 
subjects  of  right,  as  in  the  expressions 
"  reial  property,"  "  personal  property." 

The  right  by  virtue  of  which  a  thing 
belongs  to  one,  or  is  one's  own ;  ownership ; 
dominion ;  the  unrestricted  and  exclusive 
right  to  a  thing ;  the  right  to  dispose  of  the 
substance  of  a  thing  in  every  legal  way,  to 
possess  it,  to  use  it  and  to  exclude  every 
one  else  from  interfering  with  it.  1  Mackeld. 
Civ.  Lawy  269,  §  259.  This  is  the  strict 
legal  sense  of  the  word,  as  in  the  expressions 
''property  in  land,"  "  property  in  chattels." 
Thxngs  are  regarded  in  law  not  as  property, 
but  as  the  objects  of  property.  2  Bl. 
Com,  15.  The  right  of  property  is  that 
sole  and  despotic  dominion  which  one  man 
claims  and  exercises  over  the  external 
things  of  the  world,  ip  total  exclusion  of 


the  right  of  any  other  individual  in  the 
universe.  2  Bl.  Com.  2.  The  right  of 
property  consists  in  the  free  use,  enjoyment 
and  disposal  of  all  a  person's  acquisitions, 
without  any  control  or  diminution,  save 
only  by  the  laws  of  the  land.     1  Id.  138. 

Property  is  the  highest  right  a  man  can 
have  to  any  thing:  being  used  for  that 
right  which  one  has  to  lands  or  tenements, 
goods  or  chattels,  which  no  way  depends  on 
another  man's  courtesy.  Spencer,  Ch.  J. 
17  Johns.  R.  261,  283.  As  applied  to 
lands,  the  term  includes  eveiy  species  of 
title,  inchoate  or  complete.  It  is  supposed 
to  embrace  those  rights  which  lie  in  con- 
tract,  those  which  are  executory,  as  well  as 
those  which  are  executed.  Marshall,  C.  J. 
4  Peters'  R.  612. 

"  Property  "  is  a  word  of  extensive  im- 
port in  wills,  and  will  carry  real  as  well  as 
personal  estate,  unless  associated  with  words 
which  explain  or  control  it.  1  Jarman  on 
Wills,  668,  663,  (666,  670,  Perkins'  ed.) 
So  the  expression  "  all  my  property,"  will 
cany  an  estate  of  inheritance,  if  there  be 
nothing  in  the  other  parts  of  the  will  to 
lunit  or  control  the  operation  of  the  words. 
4  ITenfs  Cam.  636. 

"  Property  "  in  a  policy  of  insurance  has 
been  held  to  include  current  bank  bills 
owned  by  the  assured,  on  board  the  vessel. 
2  Metcalfs  R.  1. 

PROPINQUUS.  Lat.  Near;  near  of 
kin.  Propinquior  excludit  propinquum, 
propinquus  remotum,  remotus  remotiorem  ; 
the  nearer  [heir]  excludes  the  near;  the 
near  [excludes]  the  remote;  the  remote 
[excludes]  the  remoter.  Bract,  fol.  64. 
Quoted  by  Lord  Coke.     Co.  Lilt.  10  b. 

PROPIOR  SOBRINO,  PROPIOR 
SOBRINA.  Lat.  In  the  civil  law.  The 
son  or  daughter  of  a  great  uncle  or  great 
aunt,  paternal  or  maternal.     Inst.  S.  6.  3. 

PROPIOS  (or  PROPRIOS.)  Span. 
In  Spanish  American  law.  Certain  por- 
tions of  groimd  laid  ofif  and  reserved,  on 
the  foundation  of  a  town,  as  the  unalienable 
property  of  the  town,  for  the  purpose  of 
erecting  pubhc  buildings,  markets,  &c.  or 
to  be  used  in  any  other  way,  imder  the 
direction  of  the  municipality,  for  the  ad- 
vancement of  the  revenues  or  the  prosperity 
of  the  place.     12  PeUrs'  R.  442,  note. 

PROPONE,  [from  Lat.  proponere,  q.  v.] 
In  Scotch  law.  To  state.  To  propone  a 
defence,  is  to  state  or  move  it.  1  Kamef! 
Equity, -pref. 
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PROPONENT.  [Lat  proponeM,  from 
prt^^onere,  q.  v.]  In  ecclesiastical  practice. 
The  title  of  a  party  makbg  or  propounding 
an  allegation.  **  And  the  party  proponent 
doth  allege  and  propound  as  before.'* 
4  CMti,  Gen,  Pr.  170,  171,  etseq. 

PROPONERE.  Lat.  In  old  English 
practice.  To  o£fer,  present  or  exhibit ;  to 
set  forth;  to  propound;  Scottice,  to  pro- 
pone. After  the  parties  had  appeared  in 
court,  and  the  writ  had  been  read  and 
heard,  the  first  step  in  the  proceedings  was 
for  the  demandant  to  propound,  oner  or 
state  his  coimt,  {debet  petens  proponere 
intentioTiem  suam,)  &c.  Bract.  foL  255  b. 
See  Id.  266  b,  313  b. 

PROPORCITAS,  Proportatio.  L.  Lat. 
In  old  records.  The  purport,  tenor  or 
substance  of  a  thing  ;  a  report  or  relation 
of  a  matter.     Called  proport.     Spelman. 

In  old  Scotch  law.  A  verdict;  called 
the  report  of  the  jury  or  assise.  Quon. 
Attach,  c.  68.     Skene,  in  loc.     Spelman. 

PROPORTUM.  L.  Lat.  In  old  records. 
Purport ;  intention,  or  meaning.  Cowell. 
Blount.  Carta  JRogeri  de  Quincy,  31  Hen.III. 

PROPOSITUM.  Lat.  [from  proponere, 
to  purpose,  or  aim  at.]  Purpose  ;  design ; 
object.  T«lmuw  et  piwpMiinM  dlstim- 
cnjtt  Mmieflcivai.  Will  and  design  dis- 
tinguish crime,  [are  essential  to  constitute 
crime.]     Bract,  fol.  136  b. 

PROPOSITUS.  L.  Lat.  [from  pro- 
ponere, to  propose.]  In  the  law  of  descents. 
The  person  proposed;  the  person  from 
whom  succession  is  to  be  traced  or  degrees 
of  consanguinity  reckoned.  2  Bl.  Com.  224. 
Id.  254,  in  table. 

PROPOUND,  [from  Lat.  proponere, 
q.  v.]  In  ecclesiastical  practice.  To  pre- 
sent or  offer;  to  set  forth  or  state.  See 
Proponent,  To  propound  a  will,  is  to 
present  it  to  the  proper  court  for  probate. 
4  Chitt.  Oen.  Pr.  167,  169. 

PROPRK  L.  Fr.  [from  JaX.  proprius, 
q.  v.]  Proper ;  own.  Sa  propre  persone  ; 
his  proper  person.     Britt.  c.  121. 

PROPRIETAS.  Lat.  [from  proprius, 
q.  v.]  In  the  civil  and  old  English  law. 
Property ;  that  which  is  one's  own  ;  owner- 
ship.    See  Property. 

Proprietas  plena  ;  full  property,  includ- 
ing not  only  tibe  title,  but  the  usufruct,  or 
exclusive  right  to  the  use.     Calv.  Lex, 


Proprietas  nuda ;  naked  or  mere  pro- 
perty or  ownership ;  the  mere  title,  separate 
from  the  usufruct.     Id. 

Pr*pri«ta«  t«ilHs  ■»▼!■  cmrinB  cm«»am 

■eqaiivr.  The  property  of  the  whole  ship 
follows  the  condition  of  the  keel.  Dig. 
6.  1.  61.  If  a  man  builds  a  vessel  from 
the  very  keel  with  the  materials  of  another, 
the  vessel  belongs  to  the  owner  of  the 
materials.     2  Kent's  Com.  362. 

PROPRIETAS.  Lat.  In  feudal  law. 
Allodial  property,  as  distinguished  from 
beneficium.     1  Boh.  Ch.  V.  App.  note  viii. 

PROPRIETAS.  L.  Lat.  Propriety; 
proper  meaning  or  application.   Pr«pricta« 

Twrbmsi  est  •«!«•  F^prtoimlaBi.       The 

propriety  of  words  [observance  of  the  pro- 
per import  of  words,]  is  the  safety  [salva- 
tion, safeguard]  of  properties.  Jenk.  Cent. 
16,  case  28. 

Pr«Friet«tes  verboram  mvryrmmdm  ummu 

The  proprieties  of  words  [proper  meanings 
of  words,]  are  to  be  preserved  or  adher^ 
to.     Jenk.  Cent.  136,  case  78. 

PROPRIO  VIGORE.  L.  Lat.  By  its 
or  their  own  force,  or  intrinsic  meaning. 

2  Powell  on  Devises,  167.  3  East,  516. 
1  Id.  33. 

PROPRIUS.  Lat.  Peculiar;  private; 
proper ;  exclusive ;  one's  own.  Proprius 
servus  ;  one's  own  slave.  Inst.  2.14.  pr. 
Proprius  jvdex  ;  a  proper  judge  ;  one  that 
properly  had  jurisdiction.  Sometimes  called 
suus  judex ;  one's  own  judge.  Bract. 
fol.  401. 

PROPTER.     Lat.    On  account  of ;  for. 

Propter  affectum  ;  on  account  of  bias  or 
favorable  inclination.     Co.  lAtt.  156  b. 

Propter  defectum  ;  on  account  of  defect, 
deficiency,  or  incompetency.    Id.  ibid. 

Propter  delictum  ;  on  account  of  crime. 
Id.  ibid. 

Propter  honoris  respectum  ;  on  account 
of  respect  of  honor  or  rank.     Id.  ibid. 

3  BL  Com.  362,  363. 

Propter  defectum  sanguinis  ;  on  account 
of  failure  or  deficiency  of  blood ;  as  by 
dying  without  heirs.     2  Bl.  Com.  245. 

Propter  delictum  tenentis ;  on  account 
of  the  crime  of  the  tenant,  as  if  his  blood 
were  attamted.     Id,  ibid. 

Propter  S€svitiam  aut  adulterium ;  on 
account  of  cruelty  or  adultery.  2  Kenfs 
Com.  125. 

PROSECUTION.  [Lat.  prosecutio,  from 
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prosequi,  to  follow  up.]  In  practice.  The 
following  up,  or  carrying  on  of  a  judicial 
proceeding. 

In  a  stricter  sense,  the  carrying  on  of  a 
judicial  proceeding  in  behalf  of  a  complain' 
ing  party;  as  distinguished  from  defence. 
See  Prosequi. 

In  the  strictest  sense,  the  carrving  on 
of  a  criminal  proceeding  in  behalf  of  the 
state  or  government,  as  by  indictment  or 
information.     4  Bl.  Com.  301. 

PROSEQUI.  Lat.  In  old  English  law. 
To  follow  after;  to  pursue  or  prosecute. 
An  action  is  called  by  Bracton  jv^  prose- 
quendi,  a  right  of  prosecuting;  and  this, 
he  observes,  is  to  distinguish  it  from  an 
exception,  (exception,  or  plea,)  by  which 
we  do  not  follow  after  another,  but  are 
rather  followed  by  another,  {qua  non  per- 
sequimur  aliam,  sed  magis  ah  alio  pro- 
sequuti  \sumus\)  Bract,  fol.  98  b.  The 
word  in  the  civil  law  definition  (which 
Bracton  obviously  borrowed)  is  perseqnendi. 
See  Actio.  What  dictated  this  change  does 
not  appear,  but  the  substituted  word  has 
always  maintained  its  footing  in  English 
law,  and  the  common  terms  prosecute  and 
prosecution  are  clearly  framed  from  it. 

PROTECTIO.  Lat.  \irom  protegere,  ijo 
cover  or  shelter.]  Protection;  defence; 
shelter  from  wrong ;  support  of  right. 

Pr«ieca«  trakit  •■iyeeil«nemyet  •«bjecii« 
pr«tccii«aeai.  Protection  draws  with  it 
subjection,  and  subjection  protection.  7 
Co.  5  a,  Calvin's  case.  The  protection  of 
an  individual  by  government  is  on  condition 
of  his  submission  to  the  laws,  and  such 
submission  on  the  other  hand  entitles  the 
individual  to  the  protection  of  the  govern- 
ment.    Broom's  Max.  35. 

PROTECTION.  In  English  law.  A 
writ  by  which  the  king  miffht,  by  a  special 
prerogative,  privilege  a  defendant  from  all 
personal  and  many  real  suits  for  one  year 
at  a  time,  and  no  longer,  in  respect  of  his 
being  engaged  in  his  service  out  of  the 
realm.  3  Si.  Chm.  289.  See  Reg.  Grig. 
22  b.  F.  N.  B.  28  B.     Now  disused. 

PROTECTION.  A  certificate  given  by 
a  public  notary  to  a  seaman,  certifying  that 
the  bearer  named  therein  is  a  citizen  of  the 
United  States. 

PROTECTOR  OF  SETTLEMENT.  In 
English  law.  An  appellation  given,  under 
the  late  statute  of  3  <fe  4  Will.  IV.  c.  74, 
to  the  person  who,  in  family  settlements,  is 


the  owner  of  the  first  estate  of  freehold 
prior  to  an  estate  tail,  and  whose  consent  is 
necessary  to  enable  the  tenant  in  tail  to 
bar  an  ulterior  estate,  that  is,  an  estate 
taking  effect  on  the  determination  of  the 
estate  tail.*     1  Steph.  Com.  287,  638. 

PROTEST.  A  solemn  declaration  against 
an  act  about  to  be  done,  or  already  done, 
expressive  of  disapprobation  or  dissent ;  or 
made  witlf  the  view  of  preserving  some 
right  which,  but  for  such  declaration,  mi^ht 
be  taken  to  be  relinquished,  or  of  exoneratmg 
the  party  protesting  from  some  liability 
which  might  otherwise  attach  to  him. 

In  mercantile  law.  A  formal  statement 
in  wilting  by  a  public  notary,  under  seal, 
that  a  certain  bill  of  exchange  or  promissory 
note  (describing  it,)  was,  on  a  certain  day, 
presented  for  payment  or  acceptance,  and 
that  such  payment  or  acceptance  was  re- 
fused, whereupon  the  notary  protests  against 
the  parties  for  the  loss  or  damage  which 
may  arise  therefrom.  See  Story  on  Bills, 
§  276,  and  note.     3  Kent's  Com.  93. 

A  declaration  made  by  the  master  of  a 
vessel  before  a  notary,  consul  or  other 
authorized  officer,  at  the  first  port  reached 
after  some  damage  sustained  by  stress  of 
weather,  stating  the  particulars,  and  show- 
ing that  the  damage  was  not  occasioned  by 
his  misconduct  or  neglect ;  or,  in  other 
words,  giving  a  circumstantial  account  of 
the  accidents  which  have  occurred,  and  prO' 
testing  against  them.  This  is  called  noting 
the  protest,  which  is  afterwards  extended, 
that  is,  set  forth  in  writing  in  full  detail, 
sworn  to  by  the  master  and  officers,  and 
attested  by  the  notary.  Jacobsen's  Sea 
Laws,  373.     3  Kent's  Com.  213,  note. 

PROTESTANDO.  L.  Lat.  Pi-otestinar. 
The  emphatic  word  formerly  used  in  plead- 
ing by  way  of  protestation.  3  Bl.  Com, 
311.     See  Protestation. 

PROTESTATION.  In  pleading.  An 
oblique  allegation  or  denial  of  some  fact, 
protesting,  (protestando,)  that  such  a  mat- 
ter does  or  does  not  exist,  and  at  the  same 
time  avoiding  a  direct  affirmative  or  denial. 
3  Bl.  Com.  311.  Where  the  pleader  passed 
over,  without  traverse,  any  traversable  fact 
alleged,  and  at  the  same  time  wished  to 
preserve  the  power  of  denying  it  in  another 
action,  he  made  collaterally  or  incidentally 
to  his  main  pleading,  a  declaration  import- 
ing that  this  fact  was  untrue,  which  was 
called  a  protestation,  and  it  had  the  effect 
of  enabling  the  party  to  dispute  in  another 
action  the  fact  so  passed  over.  Steph.  PL 
235,   (Am.  ed.  1824.)     This  formula  was 
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abolifibed  in  English  practice  by  Rule  Hil. 
T.  4  WiU.  IV. 

PROTHONOTARY,  Protonotary,  Pro- 
notary.  [L.  Lat.  protonotarius,  from  Gr. 
^i^tog,  first,  and  Lat.  notarius,  a  notary.] 
A  chief  clerk  in  the  English  courts  of  King's 
Bench  and  Common  Pleas;  (literally,  a 
chief  notary.)  CowelL  Spelman,  voc. 
Protonotarius.  1  Tidd*8  Pr.  43,  45,  47. 
This  office  was  abolished  on  the  establish- 
ment of  the  modem  office  of  masters,  (q.  v.) 
Stat.  7  Will.  IV.  and  1  Vict  c.  30. 

The  chief  clerks  of  some  American  courts 
are  called  prothonotaries. 

PROTOCOL,  [from  L.  Lat.  protocollum, 
q.  T.]  The  first  oraught,  or  rough  minutes 
of  an  instrument  or  transaction ;  the  origi- 
nal copy  of  a  dispatch,  treaty  or  other  docu- 
ment.    Brande.     See  Protocollum. 

PROTOCOLLUM.  L.  Lat.  In  the 
civil  law.  A  brief  note  or  memorandum  of 
a  transaction  made  by  a  notary,  for  the  pur- 
pose of  being  afterwards  extended  or  writ- 
ten out  in  full,  {quod  hreviter  et  succincte 
notatur  a  tahellione,  ut  extendi  deinde  atque 
absolvi  possit.)  Calv.  Lex.  A  hasty  note 
of  a  transaction,  as  it  were  prima  collectio 
rerum,  the  first  getting  together  of  the  mat- 
ters. Id.  Derived,  according  to  some, 
from  Gr.  t^qmog,  first,  and  xoAao,  glue  or 
wax,  referring  to  the  wax  spread  over  the 
tablets  used  for  writing ;  or,  according  to 
others,  from  xwAov,  a  member,  being  the 
first  member  or  part  of  the  writmg.     Id. 

PROUT  PATET  PER  RECORDUM. 
L.  Lat.  As  appears  by  the  record.  Words 
of  reference  to  a  record,  used  in  old  plead- 
ings and  entries.  T.  Raym.  50.  1  Ld. 
Raym.  93.  Otherwise  expressed  Prout 
constat  per  recordum.     2  Salk.  428. 

PROVABLE.  L.  Fr.  Provable  ;  jus- 
tifiable;  manifest.  Kelham,  Provable- 
ment  ;  plainly.     Id. 

PROVE,  [from  L.  Fr.  prover  ;  from  Lat. 
probare,  to  prove.]  To  establish  by  evi- 
dence ;  to  make  out  a  case  or  claim  by  evi- 
dence.    See  Proof. 

PROVER.  [L.  Lat.  probator.]  In  old 
English  law.  A  person  who,  on  being  in- 
dicted of  treason  or  felony,  and  arraigned 
for  the  same,  confessed  the  fact  before  plea 
pleaded,  and  appealed  or  accused  others 
his  accomplices,  in  the  same  crime,  in  order 
to  obtain  his  pardon.    4  Bl.  Com.  329,  330. 


PROVER.  L.  Fr.  [from  Lat.  probare.] 
To  prove ;  to  establish  or  make  good.  Prist 
a  prover  par  son  cors  ;  ready  to  prove  by 
his  body.  Britt.  c.  22.  Prest  de  prover 
en  toutz  lesmaneres  que  la  court  vodra  agar- 
der ;  ready  to  prove  in  all  manners  that 
the  court  shall  award.  Id.  ibid.  Et  si  la 
chartre  et  le  done  soient  dedits,  soient  proves, 
et  si  elz  soient  proves,  &c. ;  and  if  the  char- 
ter and  the  gift  be  denied,  they  shall  be 
proved,  and  if  they  be  proved,  &c.  Id.  c.  93. 

PROVIDED  ALWAYS.  [L.  Lat.  i>ro- 
viso  semper. 1  Words  by  which  a  proviso 
in  deeds  is  most  properly  introduced.  See 
Proviso. 

PROVINCIA.  L.  Lat.  In  old  English 
law.     A  county.     Spelman. 

PROVINCIAL  CONSTITUTIONS.  In 
English  law.  The  decrees  of  provincial 
synods  held  under  divers  archbishops  of 
of  Canterbury,  from  Stephen  Langton,  in 
the  reign  of  Henry  III.  to  Henry  Chichele, 
in  the  reign  of  Henry  V.  and  adopted  also 
by  the  province  of  York  in  the  reign  of 
Henry  VI.  1  Bl.  Com.  83.  These  con- 
stituted a  part  of  the  canon  law  of  England. 
Id.  ibid. 

PROVINCIAL  COURTS.  In  English 
law.  The  several  archi-episcopal  courts  in 
the  two  ecclesiastical  provinces  of  England. 

PROVISO.  Lat.  In  old  conveyancing. 
A  word  by  which  a  condition  might  be 
created.  Litt.  sect.  329.  Shep.  Touch. 
121,  122. 

Pr«TlB«  est  pr«¥idcre  prviMvtIm  el  fu» 

t«niy  H«H  pratoritm.  [The  office  of  ]  a 
proviso  is  to  provide  for  the  present  and 
future,  not  the  past.     2  Co.  72. 

PROVISO.  In  conveyancing.  A  con- 
dition inserted  in  a  deed,  on  the  observance 
whereof  the  validity  of  the  deed  depends. 
Cowell.  So  called  from  its  initial  words  in 
the  old  Latin  forms :  Proviso  semper  quod, 
&c. ;  "Provided  always,  that"  <fec.  See 
Proviso,  supra. 

A  clause  or  part  of  a  clause  in  a  statute, 
the  office  of  which  is  either  to  except  some- 
thing from  the  enacting  clause,  or  to  qualify 
or  restrain  its  generality,  or  to  exclude 
some  possible  ground  of  misinterpretation 
of  its  extent.    Story,  J.,  15  Peters^  R.  446. 

PROVISO,  Trial  by.  In  English  prac- 
tice. A  term  applied  to  a  trial  where  it  b 
brought  on  by  a  defendant,  which  may  be 
done.in  cases  where  the  plaintiff,  after  issue. 
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neglects  to  proceed  to  trial  according  to  the 
course  and  practice  of  the  court.  In  trials 
of  this  kind,  the  defendant  gives  notice  of 
trial,  makes  up  the  nisi  prius  record,  and 
issues  jury  process.  The  term  proviso  is 
derived  from  a  proviso  contami^d  in  the 
venire  or  distringas  to  the  sheriff,  that  if  two 
writs  shall  come  to  his  hands,  he  shall 
execute  one  of  them  only.  3  BL  Com,  357. 
2  Tidd's  Pr.  V60,  661. 

PRO  VISOR.  L.  Lat.  In  old  English 
law.     A  provider,  or  purveyor.     Spelman. 

PRO  VISUM  EST.  Lat.  It  is  provided. 
Initial  words  of  provisions  in  old  statutes. 
Stat.Marlb.  c.  1. 

PROVOURS.  L.  Fr.  Provers.  Stat 
Westm.  1,  c.  16.     See  Frover. 

PROWE,  Frou,  Freue,  Freu,  Pru. 
L.  Fr.  Profit ;  benefit ;  advantage.  Kel- 
ham, 

PROXENETA.  Grseco-Lat.  [from  Gr. 
n^^erijtiig,  an  interpreter,  or  negotiator  of 
bargains.]  In  the  civil  law.  A  broker; 
one  who  negotiated  or  arranged  the  terms 
of  a  contract  between  two  parties,  as  be- 
tween buyer  and  seller ;  one  who  negotiated 
a  marriage ;  a  match-maker.  Ccuv,  Lex. 
Budcsus  Comm,  Ling,  Orcec.,  cited  ibid, 

PROXIES.  In  English  law.  Yearly 
payments  made  by  parish  priests  to  their 
bishop  or  archdeacon,  on  account  of  visita- 
tion.    Cowell, 

PROXIMUS.     Lat.     Next.    Pr«xi»n. 

est  cal  Heai«  mMleccdil  |  ■■premHs  est  qvcm 

•  ■«■•  MqHitHr.  He  is  next  whom  no  one 
precedes  ;  he  is  last  whom  no  one  follows. 
Dig,  50.  16.  92. 

PROXY.  [Lat  jproc«m^,  q.  v.]  One 
who  represents  another ;  one  who  acts  for, 
and  in  place  of  another. 

One  who  is  appointed  or  deputed  by 
another  to  vote  for  him.  Members  of  the 
House  of  Lords  in  England  have  the  privi- 
lege of  voting  by  proxy.     1  Bl.  Com,  168. 

In  American  law,  it  has  been  held  that 
the  members  of  a  corporation  are  not 
entitled  to  vote  by  proxy  at  elections  of 
officers,  unless  authorized  by  the  act  of 
incorporation.  2  Greenes  (N.  J.)  R,  223. 
See  1  Paige's  R,  598.  2  Kent's  Com.  295, 
note. 

PROXY.  In  English  law.  The  written 
appomtment  of  a  proctor  in  suits  in  the 


ecclesia3tical  courts.      4  Ohitt,  Gen.  Pr. 
141,  162,  164. 

PRUDES  HOMES.  L.  Fr.  Discreet 
men.  A  term  applied  to  jurors.  Britt, 
c.  58.  Frud  omes ;  great  men.  Kelham. 
Prudum  ;  an  honest  man.  Id,  The  two 
last  forms  are  obvious  corruptions. 

PRUSCHAINE.  L.  Fr.  Next.  A 
corruption  of  prochein.  Pruschanement 
passee  ;  last  past.    Kelham. 

PUBERTY.  \LaX.  pubertas.\  The  age 
of  fourteen  in  males  and  twelve  m  females, 
when  they  are  held  fit  for,  and  capable  of 
contracting  marriage.  Otherwise  called  the 
age  of  consent  to  marriage.  1  Bl.  Com. 
436.  2  Kent's  Com.  78.  These  periods 
are  derived  from  the  civil  law.  Inst. 
1.  22.  pr. 

PUBLIC  ACT  or  STATUTE.  An 
universal  rule  or  law  that  regards  the 
whole  community,  and  of  which  the  courts 
of  law  are  bound  to  take  notice  judicially 
and  ex  officio,  without  its  being  particularly 
pleaded.  1  Bl.  Com.  86.  See  1  Kent's 
Com.  459. 

PUBLIC  CORPORATION.  A  cor- 
poration  created  by  government  for  political 
purposes,  as  a  county,  a  city,  a  town  or 
village.  2  Kent's  Com.  275.  See  Muni- 
cipal corporation,  A  bank  created  by  the 
government  for  its  own  uses,  and  where 
the  stock  is  exclusively  owned  by  the 
government,  is  a  public  corporation.  2 
Kent's  Com.  uh.  sup. 

PUBLIC  RIVER.  A  river  where  there 
is  a  common  navigation  exercised ;  other- 
wise called  a  navigable  river.  1  Crahh's 
Real  Prop.  Ill,  §  106. 

PUBLIC  WRONGS.  Violations  of 
public  rights  and  duties  which  aflfect  the 
whole  community,  considered  as  a  com- 
mimity  ;  crimes  and  misdemeanours.  3  Bl. 
Com.  2.     4  /(f.  1. 

PUBLICANUS.  Lat.  In  the  Roman 
law.  A  farmer  of  the  customs ;  a  publican. 
Calv.  Lex. 

PUBLICATION.  In  equity  practice. 
The  making  public  the  depositions  taken  in 
a  suit,  which  have  previously  been  kept 
private  in  the  office  of  the  examiner. 

Publication  is  said  to  pass  when  the 
depositions  are  so  made  public,  or  openly 
shown,  and  copies  of  them  given  out,  in 
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order  to  the  hearing  of  the  cause.     3  £1. 
Com.  460. 

PUBLICATION.  The  formal  declara- 
tion made  by  a  testator  at  the  time  of  sign- 
ing his  will,  that  it  is  his  last  will  and  testa- 
ment. 4  Kent's  Chm,  515,  and  note.  This 
has  been  lately  dispensed  with  in  England, 
by  statute  1  VicL  c.  26. 

PUBLICI  JURIS.  Lat.  PubUc  pro- 
per^ ;  matter  of  public  or  common  right. 
2  Kent's  Com.  379. 

PUBLICUM  JUS.  Lat.  In  the  civil 
law.  Public  law ;  that  law  which  regards 
the  state  of  the  commonwealth,  (quod  ad 
statum  rei  jRamana  spectat.)    Inst,  1.  1.4. 

PUBLICUS.  Lat.  In  the  civil  and  old 
English  law.  Public.  Flumina  omnia  et 
partus  publica  mnt ;  all  rivers  and  harbors 
are  pubhc.  Inst.  2.  1.  2.  Bract,  fol.  8. 
Riparum  quoque  usus  publicus  est;  the 
use  of  banks  of  rivers  is  also  public.  Inst. 
2.  1.  4.  Bract,  fol.  8.  Bracton  makes  a 
distinction  between  pii^lic  and  common.  Id. 
ibid.     See  Common. 

PUDZELD.  In  old  English  law.  Sup- 
posed to  be  a  corruption  of  the  Sax.  wud- 
geld  (woodgeld) ;  a  freedom  from  payment 
of  money  for  taking  of  wood  in  any  forest. 
Co.  Litt,  233  a. 

PUE.  L.  Fr.  A  little.  Al  pue  et  pue  ; 
by  little  and  little.     Kelham. 

PUERI.  Lat.  Children.  Pueri  sunt 
de  sanpuine  parentum,  sed  pater  et  mater 
non  sunt  de  sanguine  puerorum  ;  children 
are  of  the  blood  of  their  parents,  but  the 
father  and  mother  are  not  of  the  blood  of 
the  children.     3  Co.  40  a. 

PUERITIA.  Lat.  [from  puer,  a  child.] 
In  the  civil  law.  Childhood  ;  the  age  from 
seven  to  fourteen.     4  Bl.  Com.  22. 

PUET,  Puit.  L.  Fr.  May;  might. 
//  puet  estre  ;  it  may  be,  or  might  be.  Kel- 
ham. 

PUIS,  Pugs,  Fues,  Pus,  Puz.  L.  Fr. 
After;  since;  afterwards.     Kelham. 

PUIS  DARREIN  CONTINUANCE. 
L.  Fr.  Smce  the  last  continuance.  The 
name  of  a  plea  which  a  defendant  is  allowed 
to  put  in,  after  having  already  pleaded, 
where  some  new  matter  of  defence  arises 
after  issue  joined ;  such  as  payment,  a  re- 

106 


lease  by  the  plaintiff,  the  discharge  of  the 
defendfluit  under  an  insolvent  or  oankrupt 
law,  and  the  like.  3  Bl.  Com.  316.  2 
Tidd's  Fr.  847.  1  Burr.  Fr.  232.  So 
called  with  reference  to  the  ancient  practice 
of  continuing  a  cause  by  formal  entries  on 
the  record,  the  matter  of  defence  bemg 
stated  to  have  arisen  since  the  last  continu- 
ance of  the  cause.  Steph.  PI.  64.  The 
entry  of  continuances  having  been  abolished 
in  English  practice,  the  plea  is  now  com- 
monly denominated  a  plea  to  the  further 
maintenance  of  the  action.     Id.  65. 

PUISNE,  Fume,  Pune.  L.  Fr.  Younger. 
Taunt  avera  pusne  fitz  que  Veyne ;  the 
younger  son  shall  have  as  much  as  the  elder. 
Britt.  c.  119.     Le  pusne  yr«re.     Id.  ibid. 

The  title  by  which  the  justices  and  barons 
of  the  several  common  law  courts  at  West- 
minster are  distinguished  from  the  chief 
justice  and  chief  baron. 

PULSARE.  Lat.  In  the  civil  law.  To 
beat,  without  giving  pain.     See  Pulsatio. 

To  accuse  or  charge ;  to  proceed  against 
at  law.     Calv.  Lex. 

PULSATIO.  Lat.  In  the  civil  law. 
Beating  without  pain.  Blackstone  tiuns- 
lates  it  pulsation.  "  The  Cornelian  law  de 
injuriis  prohibited  pulsation  as  well  as  ver- 
beration,  distinguishing  verheration,  which 
was  accompanied  with  pain,  from  pulsation, 
which  was  attended  with  none."  3  Bl.  Com. 
120.     Dig.  47.  10.  5. 1. 

PUNCTUM.  Lat.  A  point;  an  indi- 
visible point  of  time.  See  Punctum 
temporis. 

A  quarter  of  an  hour,  according  to  the 
old  computation.  Ten  moments  {momenta) 
made  a  point,  ( punctum^),  and  four  points 
an  hour.     See  Momentum. 

PUNCTUM    TEMPORIS.      Lat.      A 
point  of  time,  an  indivisible  period  of  time  ; 
j  the  shortest  space  of  time ;  an  instant.  Calv. 
I  Lex. 

j  PUNDBRECH.  Sax.  [Ixompufid, pound, 

j  and  brech,  breach  or  breaking.]     In  old 

i  English    law.       Pound-breach ;    the     of- 

I  fence  of  breaking  a  pound,  ( parcifractura.) 

!  LL.  Hen.  I.  c.  40.     The  illegal  taking  of 

'  cattle  out  of  a  pound  by  any  means  what- 
soever.    Cowell. 

PUNDFULDA,  Pundfalda.  L.  Lat. 
In  old  records.  A  pound-fold  or  pinfold ; 
a  pound.     Cowell. 
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PUNIR.  L.  Fr.  [from  Lat.  punire.] 
To  punish.  Puni,  puny  ;  punished.  Et 
que  tort  avera  soit  puny  ;  and  he  who  shall 
have  [done]  wrong  shall  be  punished. 
Britt.  c.  68.  Punys  par  prison  et  par  feyn; 
punished  by  imprisonment  and  by  fine.  Id. 
c.  4. 

PUPILLUS.  Lat.  In  the  civil  law. 
A  male  ward  or  infant  under  the  age  of 
puberty  ;  a  person  under  the  authonty  of 
a  tutor,  (q.  v.)  Pupilla  ;  a  female  ward. 
Inst,  1.  20.  7.  Sometimes  translated 
pupil. 

Pnpillas    pmti    posae    n«B    iatcllisitnr. 

A  pupil  or  infant  is  not  supposed  to  be  able 
to  suffer,  that  is,  to  do  an  act  to  his  own 
prejudice.     2  Kent's  Com.  245. 

PUPILLARIS  SUBSTITUTIO.  Lat. 
In  the  civil  law.  Pupillar  substitution ; 
the  substitution  of  an  heir  to  a  pupil  or  in- 
fant under  puberty.  The  substitution  by  a 
father  of  an  heir  to  his  children  under  his 
power,  disposing  of  his  own  estate  and 
theirs,  in  case  the  child  refused  to  accept 
the  inheritance,  or  died  before  the  age  of 
puberty.  Hallifax  Arud.  b.  2,  c.  6,  num. 
68.  It  was  expressed  in  the  following 
form  :  Titius  filius  kceres  mihi  esto  ;  et  si 
JUius  mihi  hares  non  erit,  sive  hares  erit, 
et  prius  moriatur  quam  in  suam  tutelam 
venerit,  tunc  JSeius  hceres  esto.  Let  Titius, 
my  son,  be  my  heir,  and  if  my  son  will  not 
be  my  heir,  or  if  he  become  heir  and  dies 
before  arriving  at  puberty,  let  Seius  be  my 
heir.     Inst.  2.  16.  pr. 

PUR  AUTRE  VIE.  L.  Fr.  For  an- 
other's life.     2  Bl,  Com.  120,  183. 

PUR  CEO  QUE.  L.  Fr.  [L.  Lat. 
pro  eo  quo.]  Literally,  for  this  that ;  for- 
asmuch as;  inasmuch  as;  considering  that ; 
because.  JEt  pur  ceo  que  damage  purra 
avener  a  nous  ;  and  forasmuch  as  damage 
may  happen  to  us.  Britt.  c.  68.  A  com- 
mon phrase  in  the  old  books,  where  a  recital 
is  made,  or  reason  assigned. 

PUR  TANT  QUE.  L.  Fr.  Foras- 
much as ;  because ;  to  the  intent  that.  L. 
Fr.  Diet.     Kelham. 

PURALLE,  Puraille,  Poral,  Purlieu. 
L.  Fr.  Perambulation.  Kelham.  The 
borders  of  a  forest  or  chase.    L,  Fr.  Diet. 

PURCHASE,  Purchas,  Pourchas.  L. 
Fr.  Acquisition.  "  De  Purchas'*  is  the 
title  of  the  thirty  third  chapter  of  Britton, 
in  which  he  treats  of  the  acquisition  of  title 


to  property  by  occupancy ;  as  by  the  taking 
of  wild  beasts,  fish,  bees,  &c. ;  by  accession 
and  other  modes.  Al  purchas  de  choses 
corporeles  ne  suffist  nul  don  sauns  le  hail 
de  la  seisins;  for  the  acquisition  of  corporeal 
things,  no  gift  is  sufficient,  without  delivery 
of  seisin.     Britt.  c.  33. 

Purchase ;  acquisition  of  lands  by  con- 
veyance.    Id.  c.  35,  36. 

An  estate  itself,  so  acquired  by  purchase. 
Ascune  foiiz  returns  purchas  al  donour  ; 
sometimes  a  purchase  shall  return  to  the 
donor.     Id.  c.  37. 

PURCHASE.  \L.'Pt. purchas;  L.  Lat. 
jierquisitio^     Acquisition  of  lands  or  tene- 
ments by  any  other  means  than  by  descent 
or  inheritance.*     The  possession  of  lands 
and  tenements  which  a  man  hath  by  his 
own  act  or  agreement,  and  not  by  descent 
from  any  of  his  ancestors  or  kindred.    lAtt. 
sect.   12.     2  Bl.  Com.  241.     Id.  201.     2 
Wooddes.   Lect.    150. — Acquisition    by  a 
party's  own  act,  as  distinguished  from  ac- 
quisition by  act  of  law.*     Purchase  pro- 
perly includes  every  lawful  mode  of  coming 
to  an  estate  by  the  act  of  a  party,  as  op- 
posed to  the  act  of  law.     1  Steph.   Com. 
355.     This  is  the  definition  and  division 
adopted  by  Mr.  Stephen,  who  observes  that 
it  is  impossible  to  reduce  all  titles  to  the 
alternative  of  descent  or  purchase,  (the  di- 
vision of  Blackstone)  and  that  as  to  escheat, 
more  particularly,  (which  is  usually  classed 
under  the  head  of  purchase,)  it  seems  clear 
that  it  is  neither  the  one  nor  the  other. 
1  SUph.  Com.  354,  note  (r.)     The  latter 
view,  which  has  been  adopted  from  Mr. 
Hargrave,  seems  to  be  fully  sustained  by 
the  words  of  Littleton  himself, — **  which  a 
man  hath  by  his  own  act  or  agreement." 
Litt.  sect.  12.  See  2  Chitt  Bl.  Com.  201, 
notes.     And  it  is  expressly  approved  by 
Mr.  Chancellor  Kent.     4  Kent's  Com.  373. 
The  radical  meaning  of  the  word  pur- 
chase is  well  illustrated  by  the  use  of  the 
L.   Fr.  purchas,    (from  which  it  is  im- 
mediately taken)  in  the  old  books.     Thus 
Britton  speaks  of  purchasing  (acquiring)  a 
thing  by  occupancy.     Purchase  may  be 
made,  he  observes,  by  the  shutting  up  of 
fish,  and  other  wild  animals,  as  of  bees ; 
{purra  len  purchaser  par  enchstrure  de 
pessons,  et  de  autre  sauvagine,  sicome  des 
ees.)     Britt.  c.  33.     See  Purchas. 

PURCHASER.  [L.  Fr.  purchasour; 
L.  Lat.  perquisitor.]  A  person  who  ac- 
quires an  estate  in  lands  by  his  own  act  or 
agreement ;  a  person  who  takes,  or  comes 
to  an  estate,  in  any  other  manner  than  by 
inheritance.    See  Purchase. 
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PURE.  [Lat.  purtis,  L.  Fr.  pure,  puyr.] 
Clear ;  simple ;  unmixed  or  unqualified.  A 
pure  feoffment  was  distinguished  from  a 
conditional  one.    Britt  c.  39. 

PURE  VILLENAGE.  [L.  Lat.  purum 
villenagium.']  In  old  English  law.  That 
kind  of  villenage  where  the  service  per- 
formed was  uncertain  and  indeterminate, 
the  tenant  not  knowing  at  evening  what 
service  he  would  have  to  do  in  the  morning, 
(ubi  8ciri  non poter it  vesper e  quale  eervitium 
fieri  debet  mane;)  or,  in  other  words, 
where  he  was  bound  to  do  whatever  was 
commanded  him.     Bract,  fol.  26. 

PURGATION.  [Lat.  purgatio,  from 
purgare,  to  purge,  clear  or  cleanse.]  In 
old  English  law.  The  clearing  a  person's 
self  of  a  crime  of  which  he  was  generally 
suspected,  and  accused  before  a  judge. 
Cowell, 

Canonical  purgation  was  made  by  the 
party's  taking  his  own  oath  that  he  was 
mnocent  of  the  charge,  which  was  sup- 
ported by  the  oath  of  twelve  compurgators, 
who  swore  they  believed  he  spoke  the 
truth.  4  jBL  Com.  368.  To  this  succeeded 
the  mode  of  purgation  by  the  single  oath 
of  the  party  himself,  called  the  oath  ex 
officio,  of  which  the  modem  defendant's 
oath  in  chancery  is  a  modification.  3  Id. 
447. 

Common  or  vulgar  purgation,  {vulgaris 
purgatio,)  was  another  name  for  the  trial 
by  ordeal,  (q.  v.)     4  Id.  342. 

PURLIEU.  L.  Fr.  [another,  or  a  cor- 
rupted form  of  pourallee,  a  part  perambu- 
lated.] In  old  forest  law.  Land  adjoining 
to  a  forest,  which  was  originally  within  the 
forest,  but  was  afterwards  disafforested  by 
perambulation,  (pouraille,)  whence  its 
name.  Manwooa,  317,  318.  1  Crahb's 
Real  Prop,  484,  §  625.     2  Stra,  1119. 

PURPARLER.  L.  Fr.  To  speak  of, 
or  speak  about ;  to  confer,  or  consult.  Ne 
eompassay  ne  purparlay ;  neither  compassed 
nor  consulted  about.     JBritt,  c.  22. 

PURPARS.  L.  Lat.  In  old  records. 
The  share  of  an  estate  after  partition ;  pur- 
party,  (q.  v.)  Paroch,  Ant,  602.  Cowell, 
See  Propars. 

PURPARTY,  Purpartie,  L.  Fr.  [pour 
parti  ;  L.  Lat.  pro  diviso  ;  as  divided.]  A 
share  or  portion ;  a  share  after  division.* 
That  part  or  share  of  an  estate  which 
being  first  held  in  common  by  coparceners, 
'}&  by  partition  allotted  to  any  of  them. 


Cowell.  Et  eolonc  cele  esiente  soit  faite  a 
chescun  parcener  la  livere  de  sa  purparty ; 
and  according  to  such  extent  shall  livery  be 
made  to  each  parcener  of  her  several  por- 
tion. jBritt.  c.  71.  La  purparty  que  est 
allot  al  puisne  ;  the  part  which  is  allotted 
to  the  youngest.     lAtt.  sect.  258. 

This  word  is  Englished  purpart,  in  some 
of  the  modem  books.  6  Penn.  St.  (Barr's) 
B.  234. 

PURPORT.  [L.  Lat.  proportum,  from 
Fr.  pour,  for,  and  porter,  to  carry.]  Mean- 
ing ;  import ;  substantial  meaning ;  sub- 
stance. The  purport  of  an  instrument 
means  the  substance  of  it  as  it  appears  on 
the  face  of  the  instrument,  and  is  distin- 
guished from  tenor,  which  means  an  exact 
copy.  MS.  Buller,  J.,  2  East's  P.  C.  983. 
Wharton's  Am.  Crim.  Law,  83. 

PURPRESTURE.  [L.  Lat.  purpres- 
tura  ;  porprestura  ;  from  L.  Fr.  pourpren- 
dre,  to  take  away  entirely.]  Properly,  a 
clandestine  encroachment  and  appropriation 
of  a  neighbor's  land ;  {terroi  alienee  clan- 
destine subtractio,  eju^demque  vicinoe  ascrip- 
tio.)  Spehnan.  A  species  of  nuisance  by 
enclosing  or  building  upon  land  that  should 
be  common  or  public.  Co,  Litt.  277  b. 
See  Pourpresture. 

PURPRISUM.  L.  Lat.  [from  L.  Fr. 
pourpris,  an  enclosure.]  In  old  records. 
A  close  or  enclosure.     Cowell. 

The  whole  compass  of  a  manor.     Id. 

PURSUE,  [from  Lat.  persequi,]  To 
follow  a  matter  judicially,  as  a  complaining 
party. 

PURSUER.  In  Scotch  law.  A  plaintiff. 
1  Karnes'  Equity,  225. 

PURUS.  Lat.  In  old  English  law. 
Pure ;  clear ;  simple ;  free  of  any  qualifica- 
tion or  condition.  Donationum  qucedam 
libera  et  pura,  et  qucedam  sub  conditions  vel 
sub  modo  ;  of  gifts,  one  kind  is  free  and 
pure,  and  another  under  a  condition  or 
qualification.     Bract,  fol.  11  b. 

Absolute.  Purus  idiota  ;  a  clear  or 
absolute  idiot.     1  Bl,  Com,  303. 

PURVEYANCE,  Purveiance,  L.  Fr. 
[from  purveier  or  purvoire,  to  provide.]  A 
provision ;  the  provision  of  a  statute ;  a 
statute.  En  le  purveiance  de  Merton ;  in 
the  statute  of  Merton.  Stat,  Westm,  1, 
c.  22. 

purveyance;.    L.  Fr.  &  Eng.  [from 
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pourvoire,  to  provide.]  In  old  English  law. 
A  providing  of  necessaries  for  the  king's 
house.    CowelL    See  Pourveyance, 


PURVIEW,,  Pttmctt.  L.  Fr.  [from 
purveier,  to  provide.]  Provided.  A  word 
very  commonly  used  in  the  old  French 
statutes,  to  introduce  a  chapter  or  distinct 
provision.  Purview  est  que  ;  it  is  provided 
that.  Stat.  Westm.  1,  c.  1.  Purview  est 
ensement ;  it  is  provided  likewise.  Id.  c.  2. 
See  Id.  c.  20.     Used  m  modem  law  as  an 

English   word,    to    denote    the    enacting  |  ,  ,  .  -  j  x 

clause  of  a  statute,  or  the  entire  body  of  a  ,  on  that  subject  they  have  so  determmed.) 
statute.     See  infra. 


PUYR.      L.  Fr.      Pure.      Chartre  de 
-pnyr  feffement.     Britt.  c.  61. 

PUYS.    L.  Fr.     A  well.    BHtt.  c.  1. 


Q. 

Q.  A  letter  used  in  the  Roman  law,  in 
various  abbreviations,  q.  d.  e.  f.  f.  p.  d. 
B.  R.  I.  c.  for  Quid  de  ea  re  fieri  placeret,  d$ 
ea  re  ita  censuerunt,  (what  it  might  be 
their  pleasure  to  have  done  on  that  subject, 


j  An  abbreviation  used  in  writing  out  de- 
crees of  the  senate.     Calv.  Lex. 


PURVIEW.  [See  supra.]  The  pro- 
viding part  of  a  statute ;  that  which  follows 
the  preamble,  and  contains  the  direct  and 
express  provision  of  the  law.  Lord  Coke 
speaks  of  the  statute  of  3  Hen.  VIII.  c.  12, 
as  "  standing  upon  a  preamble  and  a  pur- 
view." 12  Co.  20.— The  body  of  an  act 
or  statute  ;  that  part  of  it  which  consists  of 
direct  and  express  provisions,  as  distin- 
guished from  provisoes  and  saving  clauses.* 
"A  saving  clause  in  a  statute  is  to  be 
rejected,  when  it  is  directly  repugnant  to 
the  purview  or  body  of  the  act.'  1  Kent's 
Com.  462.     See  Purveyance, 

To  PUT  IN.  [Lat.  ponere.l  In  prac- 
tice. To  place  in  due  form  before  a  court ; 
to  place  among  the  records  of  a  court.  A 
phrase  very  commonly  applied  to  the  acts 
of  parties  in  judicial  proceedings,  particu- 
larly to  those  of  defendants.  "  To  jntf  m 
bail,"  "  to  put  in  a  plea  or  answer,"  <fec. 
are  expressions  in  daily  use. 

To  PUT  UPON.  [L.  Lat.  p<mere  super.] 
In  practice.  To  rest  upon  ;  to  submit  to ; 
as  a  defendant  "puts  himself  upon  the 
country."     See  Country. 

PUTAGIUM.  L.Lat.  In  old  English 
law.  Fornication  on  the  part  of  a  woman. 
Glanv.  hb.  Y,  c.  12.  Bract,  fol.  88.  Spel- 
man. 

PUTATIO.  Lat.  In  the  civil  law.  A 
pruning  or  lopping  of  trees.     Inst.  4.  8.  6. 

PUTATIVE.  [L.  Lat.  putativus,  from 
putare,  to  suppose/]  Reputed ;  supposed ; 
commonly  esteemed.  Pater  pueri  puta- 
tivus ;  the  reputed  father  of  the  child.  J. 
Brompt.  p.  909.     CowelL 

Applied  in  Scotch  law  to  creditors  and 
proprietors.  2  Karnes^  Equity,  106,  107, 
}09. 


I  QUACUNQUE  VIA  DATA.  Lat. 
Whichever  any  given ;  in  whichever  view 
of  the  case.  Lord  Mansfield,  2  Burr.  980. 
Story,  J.  2  Gallison's  R.  26.  1  Id.  637. 
11  Metcalfs  R.  276  Shep.  Touch.  367. 

QUADRAGESIMA.  Lat.  The  for- 
tieth. The  first  Sunday  in  Lent  is  so  called 
because  it  is  about  the  fortieth  day  before 
Easter.     Cowell. 

QUADRAGESMS.  The  third  volume  of 
the  year  books  of  the  reign  of  Edward  III. 
So  called,  because  begmning  with  the 
fortieth  year  of  the  reign.  Crabb*s  Hist. 
327. 

QUADRANS.  Lat.  In  old  English 
law.  A  farthing ;  a  fourth  part  or  quar- 
ter of  a  penny. 

Before  the  reign  of  Edward  I.  the  smallest 
coin  was  a  sterling  or  (silver)  penny  marked 
with  a  cross  or  traverse  strokes,  by  the  guid- 
ance of  whi«h  a  penny  upon  occasion,  might 
be  cut  in  halves  for  a  half  penny,  or  into 
quarters  for  farthings  or  fourth  parts,  tDl 
to  avoid  the  fraud  of  unequally  cutting. 
King  Edward  I.  A.  D.  1279,  corned  hwf 
pence  and  farthings  in  round  distinct  pieces. 
Cowell.  Spelman,  voc.  Denarius,  citing 
Stow,  p.  306,  where  some  curious  old  verses 
are  given. 

'  QUADRANTATA  TERRJE.  L.  Lat. 
The  fourth  part  of  an  acre,  according  to 
Cowell.  But  Spelman  makes  it  to  be  the 
fourth  part  of  a  yard-land.  Spelman,  voc. 
Pardella. 

QUADRARIUM.  L.  Lat.  In  old  records. 
A  quany,  or  stone-pit.  Paroch.  Ant.  208. 
Cowell. 

QUADRIENNIUM  UTILE.  Lat.  In 
Scotch  law.    The  term  of  four  yean  al* 
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lowed  to  ft  minor,  after  his  majority,  in 
which  he  may  by  suit  or  action  endeavor  to 
annul  any  deed  to  his  preiudice^granted 
during  his  minority.  BelVsVkL    Wkiskaw. 

QUADRIPARTITE.  Divided  into  four ; 
of  four  parte.  A  term  applied  in  convey- 
ancing, to  an  indenture  executed  in  four 
parte. 

QUADRUPLICATIO.  Lat.  In  the 
civil  law.  A  pleading  on  the  part  of  a  de- 
fendant, following  the  triplication  (q.  v.)  and 
corresponding  to  the  rebutter  at  common 
law.  The  third  pleading  on  the  part  of 
the  defendant.  Irist.  4.  14.  3.  3  Bl 
Com,  310. 

Bracton  adopte  the  term,  though  he  gives 
the  pleading  iteelf  a  different  place  in  the 
series,  making  it  the  third  pleading  on  the 
part  of  the  plaintiff,  correspondmg  with  the 
Hur rejoinder  of  common  law  pleading. 
Bract,  fol.  400  b.  This  is  occasioned  by 
his  omission  of  the  duplicatio  which  in  the 
civil  law  series,  as  given  in  the  Institutes, 
followed  immediately  after  the  replicatio, 
though,  in  the  Digeste,  the  duplicatio  is 
omitted.     Diff,  44.  2.  2.  3. 

<|ntB  ab  hostibna  capinntor^  utatini  capica. 

tiam  flaat.  Things  which  are  taken  from 
enemies  immediately  become  the  property 
of  the  captors.  2  Burr.  693.  Inst,  2.  1. 
17..  Grotius  de  Jur.  B,  et  P,  lib.  3,  c.  6, 
§  12.  Statim,  however,  is  held  to  mean 
"  when  the  battle  is  over ;"  when  allunme- 
diate  pursuit  has  ceased,  and  all  hope  of 
recovery  is  gone.  Lord  Mansfield,  2  Burr, 
ub.  8up. 

4|ii»  ad  aaani  Haem  lo^aata  sant  aaa  de- 
b«at  ad  aliam  d«t«r««crf •       Words  which 

are  spoken  to  one  end,  [or  with  reference 
to  one  object,]  ought  not  to  be  perverted 
to  another.  4  Co,  14  a.  The  sense  of 
words  charged  as  slanderous  is  to  be  col- 
lected from  the  cause  and  occasion  of  speak- 
ing them.     Id,  ibid. 

<|bib  cohtBreni  peraaas  a  perwaaa  separairi 
aaqacaat.  Things  which  cohere  to,  or  are 
dosely  connected  with  the  person,  cannot 
be  separated  from  the  person.  Jenk.  Cent, 
28,  case  53.  Applied  to  the  joinder  of  hus- 
band and  wife  as  parties  to  actions.  Id. 
ibid. 

4|a«  coatataal  lege  deregaat  stricte  iater- 
pretaaiar.  [Statutes]  which  derogate  from 
the  common  law  are  strictly  interpreted. 
Jenk.  Cent.  221,  case  12, 

<!■»  coaira  rallaaent  JnrU  lairadnetfi 


mmmt,  »•■  dekoit  traM  ii 

Things  which  are  mtioduoed  contrary  to 
the  reason  of  law  ought  not  to  be  drawn 
into  a  precedent.  12  Co.  75.  Precedente 
which  are  utterly  against  law  and  reason 
are  void.     Id.  ibid. 

HasBcaa^ae  iatraratlaacnt  legis  iaveaiaa- 
tar  iatra    legem    Ipeam   esse  Jadicaatar. 

Things  which  are  found  within  the  reason 
of  a  law  are  supposed  to  be  within  the  law 
iteelf.     2  Inst.  689. 

<|a»  daUtatieale  caaea  talleadiB  iaeer- 
aatar  eeamaaeat  legem  aoa  todaat.  [Clau- 
ses] which  are  inserted  [In  an  instrument] 
for  the  purpose  of  removmg  doubt,  do  not 
affect  the  common  law.  Go,  Litt.  205  a. 
Litt.  sect.  331. 

QU^  EST  EADEM.  L.  Lat.  [L.  Fr. 
que  est  le  mesme,  which  is  the  same.]  In 
old  pleading.  Formal  words  used  in  pleas 
in  actions  of  trespass,  the  defendant  alleging 
that  the  plaintiff  gave  him  leave  to  enter  on 
the  land,  and  that  he  entered  accordingly, 
qucB  est  eadem  transgressio,  (which  is  the 
same  trespass)  of  which  the  plaintiff  com- 
Holthouse. 


<|n8e  lacealiaeati  flaat  iaceee  rideatar. 

Things  which  are  done  incontinently  [or 
simulteneously  with  an  act,]  are  supposed  to 
be  inherent  [in  it ;  to  be  a  constituent  part  of 
it.]  Co.  Litt.  286  b.  The  very  elliptical 
form  of  this  maxim  renders  a  close  trans- 
lation difficult.  It  seems  to  be  condensed 
from  Bracton's  pacta  qua  incontinenti  do- 
natUmi  apponantar, — inesse  mdentur.  Bract, 
fol.  16  b. 

<|atB  ia  partes  diridl  aeqaeaaty  ealida  a 
•in  gal  is  prseetaaiar.       Things  [or  services] 

which  cannot  be  divided  into  parte,  are  ren- 
dered entire  severally,  [that  is,  by  each  seve- 
ral feoffee.]  6  Co.  1  a,  Bruerton's  case.  Co. 
Litt.  149  b.  A  maxim  applied  to  the  ap- 
portionment of  rente  and  services. 

<|a»  later  alias  acta  saat  aemiai  aoccre 
debcat,  sed  prodesse  passaat.  Things  which 
are  done  between  others  (or  third  parties) 
ought  not  to  mjure  a  person,  but  may  benefit 

him.   Branches  Fr.  See  Bee  iater  alias,  dkc. 

<|a»  Icgi  cemmaai  deregaat  aea  saat  tra- 
heada  la  ezemplam.      Things  which  dero- 

Ite  from  the  common  law  are  not  to  be 
iwn  into  precedent.     Branch's  Pr. 

<|atBlibet  caaccmio  fertissime  coatra  da- 
aaterem  laterpretaada  est.       Every    grant 

is  to  be  interpreted  most  strongly  against 
th^  grantor.  Co.  Litt,  188  a.   Every  man's 
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grant  shall  be  taken  by  construction  of  law 
most  forcible  against  himself.     Id, 

<|tttBlib€t  jnrladictio  caiicellos  ■■•«  liabct. 

Every  jurisdiction  has  its  limits.  Jenk,  Cent. 
139,  case  85. 

QUJE  NIHIL  FRUSTRA.  L.  Lat. 
Which  (does  or  requires)  nothing  in  vain  ; 
which  requires  nothing  to  be  done,  that  is 
to  no  purpose.     2  Kent's  Com,  53. 

<|otB  HOB  Taleant  alngiilaa  janctm  javant. 

Things  which  may  have  no  force  singly, 
united  have  an  effect.  Branch's  Fr.  3 
Buhtr,  132.  Words  in  an  instrument 
which  are  ineffective  when  taken  singly, 
operate  when  taken  conjointly.  Broom's 
Max.  294. 

QUJE  PLURA.  L.Lat.  (What  more.) 
In  old  English  practice.  A  writ  which  lay 
where  an  inquisition  had  been  made  by  an 
escheator  in  any  county,  of  such  lands  or 
tenements  as  any  man  died  seised  of,  and 
all  that  was  in  his  possession  was  imagined 
not  to  be  found  by  the  office ;  the  writ 
commanding  the  escheator  to  inquire  what 
more  (quce  plura)  lands  and  tenements  the 
party  held  on  the  day  when  he  died,  &c. 
F,  N,  B,  255  A.  Reg.  Grig.  293.   CowelL 

Qusras  de  dabiis,  legem  bene  disccre  si  vis  : 
Qunrere  dat  sapere  qufc  sunt  leg^tima  vera. 

Inquire  about  doubtful  pomts,  if  you 
would  learn  the  law  well :  to  inquire  into, 
is  the  way  to  know  what  is  really  lawful, 
[what  the  law  really  is.]   lAtt.  sect.  443. 

QUJERENS  NON  INVENIT  PLE- 
GIUM.  L.  Lat.  The  plaintiff  did  not 
find  a  pledge.  A  return  formerly  made  by 
a  sheriff  to  a  writ  requiring  him  to  take  se- 
curity of  the  plaintiff  to  prosecute  his  claim. 
Cowell. 

<!■»  rcrnm  natnra  pr^hibratar  anlla  le^e 

caaiirmaiasHot.  Things  which  are  for- 
bidden by  the  nature  of  things  are  [can  be] 
confirmed  by  no  law.  Branch's  Pr.  Posi- 
tive laws  are  framed  after  the  laws  of  na- 
ture and  reason.     Finch.  L.  74. 

Qusritur  nt  crescimt  tot  magna  volumina  legis  ? 
In  pTomptu  causa  est, — crescit  in  orbe  dolus. 

The  question  is  asked,  why  the  volumes 
of  the  law  multiply  so  fast  ?  The  reason  is  at 
hand, — ^fraud  increases  in  the  world.  8  Co. 
82  a,  Twyne's  case.  "To  one  who  mar- 
velled what  should  be  the  reason  that  acts 
and  statutes  are  continuaUy  made  at  every 
parliament,  without  intermission  and  with- 
out end,  a  wise  man  made  a  good  and  short 
answer,  both  which  are  well  composed  in 


verse."  (See  the  verse  just  given.)  Id. 
ibid. 

<|«tB  sant  Hiiiioris  cnlptB  siimt  naajoris 

iafamia.  [Offences]  which  are  of  a  lower 
grade  of  guilt  are  of  a  higher  degree  of 
mfamy.  Co.  Litt.  6  b.  Lord  Coke  here 
alludes  to  the  infamous  punishments  of 
pillory,  branding  and  cropping  which  were 
formerly  inflicted  on  minor  offences. 

QUw^STOR.  Lat-  [from  qtuierere,  to 
seek  or  collect,]  A  Roman  magistrate 
whose  office  it  was  to  collect  the  public 
revenue,  {quipublicaspecunias  conquirebat.) 
Varro  de  L.  L.  iv.  14. 

QU^STOR  SACRI  PALATII.  Lat. 
Quaestor  of  the  sacred  palace.  An  officer 
of  the  imperial  court  at  Constantinople, 
with  powers  and  duties  resembling  those 
of  a  chancellor,  (cancellarius.)  Calv, 
Lex. 

QUJESTUS.  Lat.  In  old  English  law. 
Acquisition;  purchase.    See  Questus. 

QUALE  JUS.  Lat.  (What  kind  of 
right.)  In  old  English  law.  A  judicial 
writ  which  lay  where  a  man  of  religion,  (as 
an  abbot,  &c.)  had  judgment  to  recover 
land,  before  execution  was  issued;  com- 
manding the  sheriff  to  inquire  what  right 
the  plmntiff  had  to  recover,  and  what 
damages  he  had  sustained.  Beg.  Jud.  8, 
16,  17.  The  object  of  the  writ  was  to 
ascertain  whether  the  recovery  had,  or  had 
not  been  collusive,  in  order  to  evade  the 
statute  of  mortmain. 

QUALIFIED  FEE.  In  English  law. 
A  fee  having  a  qualification  subjoined 
thereto,  and  which  must  be  determined 
whenever  the  quahfication  annexed  to  it  is 
at  an  end ;  otherwise  termed  a  base  fee. 
2  Bl.  Com.  109.  1  Steph.  Com.  226.  An 
interest  which  may  continue  forever,  but  is 
liable  to  be  determined,  without  the  aid  of 
a  conveyance,  by  some  act  or  event,  cir- 
cumscribing its  continuance  or  extent.  4 
Kent's  Com.  9.     See  Base  fee. 

QUALIFIED  PROPERTY.  A  tem- 
porary or  special  interest  in  a  thing,  liable 
to  be  totally  divested  on  the  happening  of 
some  particular  event.  2  Kent's  Com.  347. 
It  is  a  species  of  interest  mowing  out  of 
possession,  and  arising  eitner  from  the 
nature  of  the  thing  or  chattel  possessed,  as 
in  the  case  of  animals /erce  natura  ;  or  from 
a  transfer  of  possession  from  the  general 
owner,  a«  in  case  of  bailment,  pl^ge  or 
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distress.    2  BL  Com.  891—396.    2  Steph. 
Com.  73.     2  Kent* 8  Com.  347—360. 

QUAMDIU.  Lat.  As  long  as ;  so  long 
as.  A  word  of  limitation  in  old  convey- 
ances. Co.  Litt.  236  a.  10  Co.  41  b. 
Shep.  Touch.  125. 

QUAMDIU  SE  BENE  GESSERIT. 
L.  Lat.  As  long  as  he  shall  conduct  him- 
self well ;  daring  ffood  behaviom*.  A  term 
used  to  express  me  tenure  of  office,  espe- 
cially of  judicial  offices.  1  Bl.  Com.  267. 
By  the  statute  13  Will.  III.  c.  2,  it  was 
enacted  that  the  commissions  of  the  judges 
in  the  superior  courts  should  be  made,  not 
as  formerly,  durante  bene  placito,  (during 

{>leasure,)  out  quamdiu  bene  se  gesserint,  as 
ong  as  they  shall  conduct  themselves  well. 
Id.  ibid.  The  clause  is  often  \ised  in  old 
letters  patent.     Cowell.  \ 

QUANDO  ACCIDERINT.  L.  Lat. 
(When  they  shall  happen,  or  come  to 
hand.)  In  practice.  The  technical  name 
of  a  judgment  entered  ag^nst  an  executor 
or  administrator,  where  it  is  directed  to  be 
satisfied  out  of  assets  which  may  afterwards 
come  to  the  hands  of  the  defendant.  2 
Arch.  Pr.  147.     2  Burr.  Pr.  97. 

<|naado  all^nid  mandacnr,  ntandatar  et 
•ntae     p«r    ^aod     perTenitar     ad     illad. 

When  any  thing  is  commanded,  every  thing 
by  which  it  can  be  accomplished  is  also 
commanded.  6  (7o.  116  b,  Foliamb^s  case. 
When  the  law  commands  a  thing  to  be 
done,  it  authorizes  the  performance  of 
whatever  may  be  necessary  for  executing 
its  command.  Broom's  Max.  201.  Thus, 
constables  whose  duty  it  is  to  see  the  peace 
kept,  may,  when  necessary,  command  the 
assistance  of  others.  Id.  ibid.  So  a  sheriff 
may  summon  the  posse  comitatus  for  a 
similar  purpose.     5  Co.  ub.  sup. 

Ilaaado  ali^aid  prohibetary  prahibctar 
et    aaiae    per    ^aod    dereaiiar    ad    illad* 

When  any  thing  is  prohibited,  every  tiling 
by  which  it  is  reached  is  prohibited  also. 
2  Inst.  48.  That  which  cannot  be  done 
directly,  shall  not  be  done  indirectly. 
Brown's  Max.  202. 

<|aaada  ali^aid  prahibctar  fleri  ex 
dlrecta^     prahibctar     «t     p«r     abli^oaat. 

When  any  thing  is  prohibited  from  being 
done  directly,  it  is  prohibited  indirectly  also. 
Co.  Litt.  223  b.  Wingate's  Max.  618, 
max.  169. 

I|aaada  ali^aiii  ali^aid  caacedlt,  caace- 
dcia  vidatar  ec  Id  ^lae  ^aa  res  alt   ■•■ 

When  a  person  grants  any  thing. 


he  is  supposed  to  grant  that  also  without 
which  the  thing  cannot  be  used.  3  Kent's 
Com.  421.  When  the  use  of  a  thing  is 
granted,  every  thing  is  granted  by  which 
the  ffrantee  may  have  and  enjoy  such  use. 
Id.  tbid. 

Haanda  charta  caatiaet  fieaeraleat  elaa- 
•alaaty  pa^tca^ae  deeceadit  ad  rerba  epc* 
cialia  4atB  elaaeal»  geaerali  aaat  caa- 
•eataaca,  ialerpretaada  est  cbarta  eecaa- 

daai  rerba  •peciaiia.  When  a  deed  con- 
tains a  general  clause,  and  afterwards 
descends  to  special  words  which  are  agree- 
able to  the  general  clause,  the  deed  is  to 
be  interpreted  according  to  the  special 
words.     8  Co.  164  b,  Altham's  case. 

<|aaada  de  aaa  ec  eadem  re  daa  aaera- 
bllea  exietaaty  aaa#,  pre  ia»afllcieaiia 
alterlasy  de  iategra  aaerabitar.        When 

there  are  two  persons  liable  for  one  and 
the  same  thing,  one  of  them,  in  case  of 
default  of  the  other,  shall  be  charged  with 
the  whole.     2  Inst.  277. 

Haaade  diepoftiUe  referri  palest  ad  daas 
ree,  ita  ^aed  eecaadaai  relatiaaeai  aaani 
TitlataryeCseeaadanialleram  [aliam]  atllla 
■If,   laac  facleada  cat  rclaiie  ad  illaat  at 

Taieat  dicpeeicie.  When  a  disposition  [in 
a  will]  may  be  referred  to  two  things,  so 
that  according  to  one  reference  it  is  de- 
stroyed, and  according  to  the  other  it  is 
effectual,  such  a  reference  must  be  made 
that  the  disposition  shall  have  effect.  6  Co. 
76  b,  Sir  George  Carson's  case. 

Haaada  diverei  desideraatar  acta*  ad 
all^aeai  •tataat  perflcieadam,  plas  reapicit 
lex  aclani  ariKiaalem.  When  different 
acts  are  required  to  the  formation  of  any 
estate,  the  law  chiefly  regards  the  original 
act.  10  Co.  49  a,  LampeVs  case.  When 
to  the  perfection  of  an  estate  or  interest, 
divers  acts  or  things  are  requisite,  the  law 
has  more  regard  to  the  original  act,  for 
that  is  the  fundamental  part  on  which  all 
the  others  are  founded.     Id.  ibid. 

<|aaada  daa  jara  ceacarraat  la  aaa 
pemaaay  a^aam  cat  ac  si  eescat  la  dirersle. 

When  two  rights  meet  in  one  person,  it  is 
the  same  thing  as  if  they  were  in  different 
persons.  4  Co.  118  a,  arg.  Shep.  Touch. 
34.  That  is,  they  still  remain  separate 
rights,  and  do  not  merge  together  into  one. 

<|aaada  lex  ali^aid  allcai  ceacedit,  cen- 
cedere  ridetar  et  id  alae  ^ae  rea  ipiia  ease 

BOB  palest.  When  the  law  grants  any 
thing  to  any  one,  it  is  considered  to  grant 
that  also  without  which  the  thing  itself 
cannot  exist.  6  Co.  47  a,  Franklin's  case. 
When  the  law  grants  a  thmg  to  any  one,  it 
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is  considered  to  grant  him  also  whatever  is 
essential  to  constitute  it,  or  is  necessarily 
mcident  to  it.  The  last  clause  of  this 
maxim  is  sometimes  varied  thus  :  et  %4k  p«r 

4n*d  d«r«ttitar  ad  illnd ;  the  means  of 
attaining  it.     1  Kent's  Com,  464. 

<|a»ad«  l«z  ali^nid  alical  coacedit, 
ooiala      iacidcBlin      tacite     coacednmtur. 

When  the  law  grants  any  thing  to  any  one, 
all  the  mcidents  [of  such  thing]  are  tacitly 
granted ;  [are  granted  by  imphcation.]  2 
Inst.  326.  Bob.  234.  The  grant  of  a 
thing  carries  all  things  included,  without 
which  the  thing  granted  cannot  be  had.  Id, 

Haaado  lex  e»t  spcciall*,  ratio  aatent 
geacralUy  ^enertilUer  lex  est  iatcliigenda. 

When  a  law  is  special,  but  its  reason  [or 
object]  general,  the  law  is  to  be  understood 
generally.     2  Inst  83. 

Haaado  licet  id  ^aod  majas,  ridetar  et 

iicere  id  ^nad  ninaa*  When  the  greater 
is  allowed,  the  less  seems  to  be  [is  con- 
considered  asj  allowed  also.  Where  a  man 
may  devise  the  land  itself,  it  seems  he  may 
devise  the  trees  or  grass  growing  upon  the 
land.     Shep,  Touch.  429. 

Haaodo  plaa  lit  qaam  ll«ri  debet,  vidctar 
etiaai  illad  [ipsaoi]  fieri  qaed  facieadaai 

eat.  When  more  is  done  than  ought  to  be 
done,  that  which  is  to  be  done  is  still  con- 
sidered to  be  done.  8  Co.  85  a.  Sir 
Richard  PexhalVs  case.  Where  more  is 
done  [under  a  powerj  than  ought  to  be 
done,  that  portion  for  which  there  was 
authority  shall  stand,  and  the  act  shall  be 
void  quoad  the  excess  only.  BroonCs 
Max.  76. 

^uaado  reii  aoa  rolet  at  age,  raleat 
qaautam  Talcre  potest.  When  a  thing  is 
of  no  efifect  as  1  do  it,  it  shall  have  effect 
as  far  as  [or  in  whatever  way]  it  can.  Lord 
Mansfield,  C.  J.,  Cowp,  600.  Deeds  are  to 
be  so  construed  as  to  operate  according  to 
the  intention  of  the  parties,  if  by  law  they 
may  ;  and  if  they  cannot  in  one  form,  they 
shall  operate  in  that  which  by  law  will 
effectuate  the  intention.  Broom* s  Max, 
238,  239.     2  Smith's  Lead.  Cas.  294. 

Ilaaado  rcrba  atatati  saat  •poeialia« 
ratio  aaiem  geaeralis,   i^aeraiiter  staia- 

toitt  est  iatciiic«Bdaoi.  When  the  words 
of  a  statute  are  special,  but  the  reason  or 
object  of  it  general,  the  statute  is  to  be 
construed  generally.  10  Co.  101  b,  Beato- 
f age's  case. 

QUANTITY,  as  applied  to  an  estate, 
denotes  the  duration  and  extent  of  the 


I  interest  which  the  tenant  has  in  the  tene- 

!  ment ;  as  whether  for  years,  for  life  or  in 

I  fee.     2  BL  Co7n,  103. 

I 

QUANTUM  MERUIT.  Lat.  (As 
much  as  he  deserved.)  In  pleading.  The 
common  count  in  an  action  of  assumpsit 
for  work  and  labor,  founded  on  an  implied 
assumpsit  or  promise  on  the  part  of  the 
defendant  to  pay  the  plaintiff  as  mu^h  cls  he 

\  reasonably  deserved  to  have  for  his  labor. 

,  3  Bl.  Com.  161.  1  Tidd's  Pr.  2.  So 
termed  from  the  emphatic  words  in  the  old 

'  Latm  forms.  Under  the  late  pleadmff 
rules  of  the  English  courts,  this  count,  and 
the  quantum  valebant  (infra)  are  con- 
sider^ as  virtually  abolished.  1  Chitt. 
PL  288. 

QUANTUM  VALEBANT.  Lat.  j;As 
much  as  they  were  worth.)  In  pleadmg. 
The  common  count  in  an  action  of  assumpsit 
for  goods  sold  and  delivered,  founded  on 
an  implied  assumpsit  or  promise,  on  the 
part  of  the  defendant,  to  pay  the  plaintiff 
as  much  as  the  goods  were  reasonably 
worth.  3  Bl.  Com.  161.  1  Tidd's  Pr.  2. 
So  termed  from  the  emphatic  words  in  the 
old  Latin  forms,  though  valerent,  (should 
be  worth)  was  the  word  actually  used  in 
laying  the  promise ;  (super  se  assumpsit,  et 
eidem  T.  adtunc  et  ibidem  fideliter  pro- 
misit,  quod  ipse  idem  W.  tantas  denariorum 
summas  quantas  (quantum)  bona  merci- 
mania  et  merchandizes  ilia,  tempore  vendi- 
tianis  et  deliberationis  eorundem,  ration- 
abiliter  valerekt,  eidem  T.  cum  inde  postea 
requisitus  esset,  bene  et  fdeliter  solvere  et 
contentare  vellet.)  Towns.  PI.  416.  Vale- 
bant was  used  in  the  averment  that  fol- 
lowed, that  the  goods  were  worth  a  certain 
price.     Id.  ibid. 

QUARANTINE,  properly  QUAREN- 
TINE  or  QUARENTENE.  [L.  Lat. 
quarentena  ;  L.  Fr.  quarentine.]  The  period 
of  forty  days.     2  Bl.  Com.  135. 

The  privilege  of  a  widow  to  continue  in 
the  chief  house  of  her  husband  for  forty 
days  after  his  death.  Id.  ibid.  See 
Quarentine. 

A  period  of  time  originally  consisting  of 
forty  days,  but  now  of  variable  length, 
during  which  a  vessel  from  certain  coasts 
or  ports,  said  or  supposed  to  be  infected 
with  certain  diseases,  is  not  allowed  to 
communicate  with  the  shore,  except  under 
particular  restrictions.  Brande.  The  word 
is  derived  by  this  author  from  the  ItaL 
quaranto,  forty. 


QUARE.    Lat.    Wherefore;  why.    A 
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fonnal  word  in  various  old  writs,  especially 
writs  of  trespass.    Beg.  Orig,  98 — 112. 

QUARE  CLAUSUM  FREGIT.  L. 
Lat.  (Wherefore  he  broke  the  close.)  In 
pleadiz^.  The  technical  name  of  the  action 
of  trespass  for  an  illeffal  entry  upon  land  or 
premises.  So  called  from  the  emphatic 
words  of  the  original  writ  by  which  it  was 
formerly  commenced ;  the  defendant  being 
summoned  to  show  wherefore  he  broke  the 
plaintiff's  close,  {pstensurus  quare  clausum 
querentis  fregit.)  Beg.  Orig.  93  b,  96, 99. 
3  BL  Com,  209,  281. 

QUARE  EJECIT  INFRA  TERMI- 
NUM.  L.  Lat.  (Wherefore  he  ejected  within 
the  term.)  In  old  practice.  A  writ  which 
lay  for  a  lessee  where  he  was  ejected  before 
the  expiration  of  his  term,  in  cases  where 
the  wrongdoer  or  ejector  was  not  himself 
in  possession  of  the  lands,  but  his  feofifee,  or 
another  claiming  under  hun.  3  Bl.  Com. 
199,  206.  Beg.  Ong.  221.  F.  N.  B. 
197  S. 

QUARE  IMPEDIT.  L.  Lat.  (Where- 
fore, or  why  he  hinders.)  In  English  prac- 
tice. A  writ  or  action  which  hes  for  the 
patron  of  an  advowson,  where  he  has  been 
disturbed  in  his  right  of  patronage;  so 
called  from  the  emphatic  words  of  the  old 
form,  by  which  the  disturber  was  summoned 
to  answer  why  he  hinders  the  plaintiff. 
3  Bl.  Com.  246,  248.  3  Steph.  Com.  661. 
Beg.  Orig.  30  b.  F.  N.  B.  32  E.  It  is 
one  of  the  few  real  actions  still  retained 
in  use. 

QUARE  INCUMBRAVIT.  L.  Lat. 
(Wherefore,  or  why  he  incumbered.)  In 
old  English  practice.  A  writ  or  action 
which  laj  agamst  a  bishop,  after  judgment 
in  an  action  of  quare  impedit,  where  he  had 
incumbered  the  church  with  a  clerk  pendmg 
the  action.  3  Bl.  Com.  248.  Beg.  Orig. 
32  b.  F.  I^.  B.  4:8  D.  S  Steph.  Com.  661, 
note  (gr.) 

QUARE  NON  ADMISIT.  L.  Lat. 
(Wherefore,  or  why  he  did  not  admit.)  In 
English  practice.  A  writ  which  lies  to 
recover  damages  against  a  Ushop  for  refus- 
ing to  present  the  clerk  of  the  prevailing 
party  in  an  action  of  quare  impedit,  after 
being  dh^cted  to  do  so  by  the  writ  of  ad 
admittendum  clericum.  3  Bl.  Com.  260. 
3  Steph.  Com.  666,  note  (/.)  Beg.  Orig. 
32.     F.  JV.  B.  47  C. 

QUARE  OBSTRUXIT.  L.Lat.  (Where- 
fore he  obstructed.)    In  old  English  prac- 
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tice.  A  writ  which  lay  for  one  who, 
having  a  liberty  to  pass  through  his  neigh- 
bour's ground,  could  not  enjoy  his  right 
because  the  owner  had  so  strengthened 
[obstructed?]  it.  Cowell.  Fleta,  lib.  4, 
c.  26. 

QUAREL,  Querel.  L.  Fr.  [from  Lat. 
querela,  q.  v.]  In  old  English  law.  A 
complaint,  or  suit.  Stat.  Westm.  1,  c.  28. 
2  Inst.  213. 

QUARENTENA.  L.  Lat.  \L.  Fr. 
quarentyne ;  from  quarante,  forty.]  In 
Saxon  and  old  English  law.  A  furlong; 
a  quantity  of  land  containing /or^y  perches. 
Chart.  Wtthlaf.  Beg.  Mercior.  apud  Ingulf. 
LL.  Hen.  I.  c.  17.  Spelman.  Co.  Litt,  5  b. 

QUARENTENA,  (or  QUARENTENA 
MULIERUM.)  L.Lat.  In  old  English  and 
Scotch  law.  Quarentine ;  widow's  quaren- 
tme.  Item  necessaria  habet  uxor,  usque  ad 
quarentenam,  nisi  ei  fuerit  stia  dos  eitius 
assignata  ;  also  the  wife  has  her  necessa- 
ries during  her  quarentine,  unless  her 
dower  have  been  sooner  assigned  her. 
Bract,  fol.  60  b.  Injra  quarentenam, — 
infra  quadraginta  dies  ;  within  the  quaren- 
tine,— within  the  forty  days.  Id.  fol.  96. 
Dotes  et  quarentenam.  Stat.  Bob.  HI. 
Beg.  Scot.  c.  30. 

QUARENTINE,  Quarantine.  L.  Fr. 
<fe  Eng.  [from  Fr.  quarante,  forty ;  L.  Lat. 
quarentena,  qtiarentina.]  A  space  of  forty 
days  allowed  a  widow  after  the  death  of 
her  husband,  to  remain  in  his  chief  messu- 
age or  mansion  house,  during  which  time 
her  dower  shall  be  assigned  her.  This 
privilege  was  first  given  by  Magna  Charta, 
and  the  provision  is  still  the  law  in  England, 
and  probably  in  all  the  United  States. 
Mag.  Chart,  c.  7.  Britt.  c.  103.  Co. 
Litt.  34  b.  2  Bl.  Com.  135.  1  St^h. 
Com.  263.     4  Kent's  Com.  61. 

This  word  is  written  by  Blackstone 
quarantine,  which  is  the  form  adopted  in 
most  of  the  modem  books.  2  Bl.  Com.  ub, 
sup.  4  KenVs  Com.  ub.  sup.  Lord  Coke, 
however,  writes  it  quarentine,  which,  doubt- 
less, was  its  original  form,  as  is  shown 
by  the  use  of  the  word  in  the  law  French 
of  Britton,  and  the  invariable  occurrence  of 
quarentena,  in  the  Latin  of  Bracton  and  the 
Register.  See  Quarentena.  Mansionnes — 
ou  eles  purrount  demorer  lour  quarentines ; 
houses  where  they  may  stay  their  quaren- 
tines.    Britt.  c.  103. 

QUARESME.     L.  Fr.  [^m  Lat.  quad- 
ragesima.']    Lent.     Stat.  iVestm.  I,  c.  51. 
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QUARREL.  [L.  Fr.  guard;  Lat. 
querela,']  In  old  English  law.  A  complaint 
or  plaint ;  an  action ;  a  cause  of  action ;  a 
controversy  or  debate.  By  the  release  of 
all  quarrels,  not  only  actions  depending  in 
suit,  but  causes  of  action  and  suit  also  were 
released.  8  Co,  153  a,  Altham*8  case, 
Termes  de  la  ley. 

QUARTA.  L.  Lat.  Ffrom  quartus, 
fourth.]  In  old  European  law.  A  fourth 
part ;  a  quarter.     Spelman. 

QUARTALIS,  Quarta,  Quartalium. 
L.  Lat.  In  old  law.  A  quart ;  the  fourth 
part  of  a  gallon.  Anciently,  a  peck ;  the 
fourth  part  of  a  bushel.     Spelman. 

QUARTER.  L.  Fr.  In  old  English 
law.  The  fourth  part  of  a  day.  Ascun 
purra  etre  seisi  en  le  jomaunt,  de  a^scun 
tenement  en  son  demeyne  come  de  fee,  et 
avaunt  midy,  en  mesme  le  quarter,  le  purra 
il  doner  ;  one  may  be  seised  in  the  morning 
of  any  tenement  in  his  demesne,  as  of  fee, 
and  before  noon,  in  the  same  quarter,  he 
may  give  it.  Briit.  c.  80.  The  division 
of  a  day  into  four  quarters  is  also  men- 
tioned by  Bracton.     Bract,  fol.  264. 

QUARTER  OF  A  YEAR  consists  but 
of  ninety  one  days,  the  additional  six  hours 
not  being  regarded.     Co,  lAtt,  185  b. 

QUARTERIUM.  L.  Lat.  In  old  Eng- 
lish  law.  A  measure  of  grain,  consisting 
of  eight  bushels,  struck.  Spelman,  CoweU. 
The  London  quarter  {quarterium  Londini,) 
was  fixed  by  Magna  Charta,  (c.  25,)  as  the 
standard  measure  of  the  kingdom. 

QUARTER  SESSIONS,  (or  GENE- 
RAL QUARTER  SESSIONS  OF  THE 
PEACE.)  In  English  law.  A  criminal 
court  held  before  two  or  more  justices  of 
the  peace,  (one  of  whom  must  be  of  the 
quorum,)  in  every  county,  once  in  every 
quarter  of  a  year.  4  Bl,  Com,  271.  4 
Stepk.  Com.  335. 

QUARTO  DIE  POST.  L.  Lat.  (On 
the  fourth  day  after.)  In  practice.  The 
name  given  to  the  fourth  day  inclusive  after 
the  return  of  a  writ,  upon  which,  if  a  de- 
fendant appeared,  it  was  sufficient.  3  Bl, 
Com,  278.  Hence  called  the  appearance 
day,  and  anciently,  dies  amoris,  (day  of 
indulgence.)  1  Tidd's  Pr.  107.  CraWs 
Hist.  218.  It  was  the  first  day  in  full  term, 
on  which  the  Courts  sat  for  the  dispatch  of 
business.  3  Bl.  Com,  ub,  sup.  1  Tidd's 
Pr,  ub.  sup.      A  similar  period  of  four 


days  was  allowed  in  the  civil  and  canon 
law,  and  formerly  in  equity  practice.  Gil- 
berths  For.  Bom.  c.  3. 

QUASH.  FL.  Lat.  quaasare,  cassare ; 
L.  Fr.  qvMSser?]  To  overthrow  ;  to  abate ; 
to  annul ;  to  make  void,  {cassum  facere^ 
Spelman,     3  Bl.  Com.  303. 

QUASI,  Lat.  As  if;  as  it  were;  as 
though.  A  term  derived  from  the  civil 
law,  and  applied  to  acts,  persons,  proceed- 
ings, estates,  <!bc.,  where  they  partake  so 
far  of  the  nature  of  other  acts,  &c.,  as  to 
be  assigned  to  the  same  general  head, 
though  not  strictly  and  properly  belonging 
to  it.  It  is,  in  other  words,  used  to  denote 
resemblance  with  a  difference,  and  may  be 
rendered  in  English  by  the  expressions 
"  species  of,"  "  improper,"  and  sometimes, 
"  implied,"  "  presumed,"  &c.   See  infra, 

QUASI  CONTRACT.  [Lat.  qua^i  con- 
tractus.'] In  the  civil  law.  An  implied 
contract ;  an  improper  contract ;  a  contract 
in  which  the  obhgation  was  founded  on  the 
consent  of  the  parties,  not  actually  ex- 
pressed, but  implied  or  presumed  by  law. 
Hallifax  Anal.  b.  2,  c.  19,  num.  1.  Heinecc. 
Mem,  Jur.  Civ.  lib.  3,  tit.  28,  S  966.  It 
was  an  intermediate  head  under  which 
those  obligations  were  ranked,  which,  while 
they  could  not  properly  be  considered  as 
arising  out  of  contract,  could  not  on  the 
other  hand  be  said  to  originate  in  wron^  or 
malfeasance.  Inst.  3.  28.  pr.  See  Civil 
Code  of  Louis,  art.  '2212. 

QUASI  DELICT,  (or  OFFENCE,) 
[Lat.  quasi  delictum,]  In  the  civil  law. 
An  improper  oflfence ;  an  unlawful  act, 
done  through  negligence,  without  ill  design. 
Hallifax  Anal.  b.  2,  c.  26,  num.  1.  iFei- 
necc,  Elem,  Jar.  Civ.  Ub.  4,  tit.  5,  §  1112. 
It  was  the  head  under  which  those  acts 
were  ranked  which  could  not  be  said  to 
arise  either  out  of  pure  malfeasance,  or  con- 
tract. Inst.  4.  5.  pr.  See  Civ,  Code  of 
Louis,  art.  2294. 

QUASI  DEPOSIT.  In  the  law  of  baU- 
ment.  A  kind  of  implied  or  involuntary 
deposit,  which  takes  place  where  a  party 
comes  lawfully  to  the  possession  of  another 
person's  property,  by  finding  it.  Story  on 
Bailm,  §  85. 

QUATUOR  PEDIBUS  CURRIT.  L. 
Lat.  Runs  upon  four  feet ;  nms  upon  all 
fours.  A  term  used  to  denote  an  exact 
correspondence.    See  All  fours.    nvIIvb^ 
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•ioille  4«ACvar  p«dl¥«s  cnrrit.       No  simile 
holds  in  every  thing.     Co,  lAti,  3  a. 

QUE.  L.  Fr.  That.  Volfm9  que  « ; 
we  will  that  if.  Briti,  c.  6*7.  /««  que ; 
so  that.     Id.  ibid. 

Who.  Cely  que  homage  doit  /aire  ;  he 
who  ought  to  do  homage.  Id.  c.  60.  Cetix 
que  ount  pris  ;  those  who  have  taken.  Id. 
c.  20. 

Which.  Les  services  que  a  vous  appen- 
dent ;  the  services  which  belong  to  you, 
M  c.  68. 

Whose.     See  Que  estate. 

Than.  Par  haillyfs  autres  que  par  les 
nos  ;  by  other  bailiffs  than  ours.  Id.  c.  27. 

QUE  DONERA?  L.  Fr.  To  whom 
will  he  give  ?  To  whom  is  the  gift  to  be 
made  ?  An  expression  substituted  by  Lord 
Coke,  in  place  of  Que  dirra  ?  in  the  statute 
Modus  Levandi  Fines.  The  language  of 
the  statute  is, — le  justice  dirra,  **  Que  dirra. 
Sir  Robert  ?"  et  nosmera  un  des  parties  ; 
the  justice  shall  say,  "  What  saith  Sir  R.  r 
and  shall  name  one  of  the  parties.  Lord 
Coke  reads  "  Que  donera  ?''  and  trans- 
lates "  who  is  the  conusee,  that  he  may  give 
it  ?"  and  the  serjeant  names  him.  2  Inst. 
510. 

QUE  EST  LE  MESME.  L.  Fr.  Which 
is  the  same.  A  phrase  anciently  used  in 
a  defendant's  plea,  in  an  action  of  trespass, 
denoting  a  positive  justification  of  the  very 
act  complained  of  by  the  plaintiff.  Cowell, 
The  same  with  the  more  modern  Latin 
phrase,  Qu<b  est  eadem,  (q.  v.) 

QUE  ESTATE.  L.  Fr.  [L.  Lat.  cm- 
jus  statum,  or  quern  statum.]  Whose  estate. 
A  term  formerly  used  in  pleading,  in  de- 
riving a  title  from  another,  particularly  in 
claiming  a  prescription ;  the  party  averring 
that  he  and  those  whose  estate  he  has,  (^que 
estate  it  ad,)  have  been  used  to  enjoy  the 
right  claimed,  &c.  See  Prescribe,  It  is  a 
term  of  general  description,  used  to  avoid 
the  necessity  of  showing  in  what  manner 
particularly,  the  estate  passed.  Termes  de 
la  ley.     Steph,  PI,  324.     See  Id.  305. 

QUEEN  ANNE'S  BOUNTY.  A  fund 
created  by  a  charter  of  Queen  Anne,  (con- 
firmed by  statute  2  Ann.  c.  11,)  for  the 
augmentation  of  poor  livings,  consisting  of  all 
the  revenue  of  first  fruits  and  tenths,  which 
was  vested  in  trustees  forever.  1  Bl,  Com. 
286. 

QUEEN  CONSORT.  In  English  law. 
The  wife  of  a  reigning  king.  1  Bl.  C<m,  218. 


QUEEN  DOWAGER.  In  English  law. 
The  widow  of  a  king.     1  Bl.  C<ym,  223. 

QUEEN  GOLD.  [L.  Lat.  aurumreginee,] 
In  English  law.  A  revenue  reserved  to 
the  queens  of  England,  from  a  very  early 
period,  out  of  the  demesne  lands  of  the 
crown,  which  was  expressly  appropriated 
to  their  use,  distinct  from  the  long.  1  Bl. 
Com.  220,  222.  It  has  not  been  exacted 
since  the  death  of  Henry  VIII.,  except  on 
one  occasion,  in  the  reign  of  Charles  1.  Id. 
221. 

QUEEN  REGNANT.  In  English  law. 
A  queen  who  holds  the  crown  in  her  own 
right;  as  the  first  Queen  Mary,  Queen 
Ehzabeth,  Queen  Anne,  and  the  present 
Queen  Victoria.  1  BL  Com,  218.  2  Steph. 
Com.  465. 

QUEEN'S  BENCH.  The  English  court 
of  King's  Bench  is  so  called  during  the 
reign  of  a  queen,  as  at  present.  3  Steph, 
Com.  403. 

QUEEN'S  (or  KING'S)  COUNSEL. 
In  English  law.  Barristers  called  within 
the  bar,  and  selected  to  be  the  queen's  (or 
king's)  counsel,  learned  in  the  law  ;  answer- 
ing, in  some  measure,  to  the  advocates  of 
the  revenue,  {advocati  fisci,)  among  the 
Romans.  They  cannot  be  employed  in  any 
cause  against  the  crown,  without  special 
license.  3  Bl,  Com.  21.  3  Steph.  Com: 
386. 

QUEEN'S  (or  KING'S)  EVIDENCE. 
In  English  law.  An  accomplice  in  a  felony, 
who  is  admitted  as  evidence  for  the  crown 
against  his  accomplices  ;*  one  to  whom  a 
hope  is  held  out  that  if  he  will  fairly  disclose 
the  whole  truth,  as  a  witness  at  the  trial,  and 
bring  the  other  offenders  to  justice,  he  shall 
himself  escape  punishment.  4  Steph.  Com. 
898,  399. 

QUEEN'S  PRISON.  In  English  law. 
A  prison  appropriated  to  the  debtors  and 
criminals  confined  under  process,  or  by  au- 
thority of  the  superior  courts  at  Westminster, 
the  Marshalsea  Court  and  Palace  Court, 
and  the  High  Court  of  Admiralty,  and  also 
to  persons  imprisoned  under  the  bankrupt 
law.  It  was  established  by  statute  5  & 
6  Vict.  c.  22,  consolidating  into  one,  the 
Queen's  Bench,  the  Fleet,  and  the  Marshal- 
sea  Prisons.     3  Steph.  Com.  254. 

QUERELA.  Lat.  [from  queri,  to  com- 
plain.] In  the  civil  law.  Acomplabt.  A 
name  given  to  the  three  actions  of  querela 
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t$itamenH  inofficioBi,  querela  inoffidoeat  do- 
nationis,  and  querela  inofficiosce  doHa.  Calv. 
Lex,  Oldendorpius,  Prateue,  Called  by 
tlie  milder  name  of  complainty  because  tbe 
relatives  between  whom  it  lay,  were  not 
supposed  to  accuse  and  litigate  in  the  or- 
dinary way.  Voss.  Inst.  Orat,  lib.  1,  c.  6, 
§  2.  HevMcc.  Ekm,  Jur.  Civ.  lib.  2,  tit. 
18,  §  680. 

QUERELA  INOFFICIOSI  TESTA- 
MENTI.  Lat.  In  the  civil  law.  A  com- 
plaint of  an  inofficious  or  midutiful  will.  A 
species  of  action  allowed  to  a  child  that  had 
been  unjustly  disinherited  or  passed  over 
in  its  parent's  will,  to  rescind  the  will, 
which  was  complained  of,  not  as  being  il- 
le^lly  made,  but  as  not  being  consistent 
with  parental  duty,  {non  ex  officio  pietatis.) 
Inst  2.  18.  pr.  ITetnecc.  Elem.  Jur.  Civ. 
Hb.  2,  tit.  18.  2  Kent's  Com.  827.  It  was 
grounded  on  the  delicate  fiction  that  the 
testator  was  not  of  sound  mind  when  he 
made  the  will,  {hoc  colore,  quasi  non  sance 
mentis  fuerint,  cum  testamentum  ordina- 
rent.)    Inst.  uh.  sup. 

QUERELA.  L.  Lat.  [L.  Fr.  querele  ; 
from  queri,  to  complain.]  In  old  English 
law.  A  complaint  or  plaint  in  an  action  ; 
a  plamtiff 's  count  or  declaration.  Proponat 
querens  querelam  suam  et  intentionem  ;  the 
plaintiff  shall  propound  or  exhibit  his  com- 
plaint and  count.  Bract,  fol.  57. 

An  action  preferred  in  any  court  of  jus- 
tice. Cowell.  A  cause  of  action ;  a  con- 
troversy, or  debate.  8  Co.  168,  Altham's 
case.  Hence  the  old  English  querel,  quarel 
and  quarrel,  (q.  v.)  in  the  sense  of  action, 
or  cause  of  action.     Id.  ibid.    2  Inst,  213. 

QUERELE.  L.  Fr.  A  complaint ;  an 
action.  A  oyer  et  terminer  toutes  quereles 
del  people  ;  to  hear  and  determine  all  the 
complwnts  of  the  people.     Britt.  fol.  1. 

QUERENS.  Lat.  [from  gwm,  to  com- 
plain.] In  old  English  practice.  A  plain- 
tifif,  or  complaining  party.  Bract,  fol.  98  b, 
214,  240,  et  passim.  8  Co.  163  b.  The 
complaining  party  in  a  personal  action ;  as 
petens,  (demandant,)  was,  in  a  real  action. 
Actor,  sive  sit  petens  sive  querens.  Bract. 
fol.  106  b. 

QUESTION.  A  name  given  to  the  rack 
used  to  extort  confession  from  criminab. 
4  Bl.  Com.  326. 

QUESTA.  L.Lat.  In  old  records.  A 
quest;  an  inquest,  inquisition  or  inquiry. 


upon  the  oaths  of  an  empanelled  jury. 

Cowell. 

QUESTUS,  Quoistus.  Lat.  [from  qua- 
rere,  to  seek,  to  get  or  acqxure.]  In  old 
English  law.  Land  which  was  gained  not 
by  hereditary  succession,  but  by  one's  own 
labor  and  industry,  {qum  suo  sibi  quisque 
comparat  labors  et  industrid ;)  purchase 
land,  {terra  perquisita.)  Spelman.  Aut 
habet  hcsreditatem  tantum,  aut  questum 
tantum,  aut  hcsreditatem  et  questum ;  either 
has  inheritance  only,  or  purchase  only,  or 
both  inheritance  and  purchase.  Gkmv. 
lib.  7,  c.  1.  Spelman  quotes  from  the 
Book  of  Ramsey,  (written  in  the  rdgn  of 
King  Stephen,)  a  passage  which  carries  this 
sense  of  the  word  as  far  back  as  the  Saxon 
King  Etheh-ed. 

From  questus,  (or  qucerere,  its  root,)  was 
framed,  at  an  early  period  in  European 
law,  the  compounds  conquestus,  conquestum, 
denoting,  properly,  that  which  was  gotten 
together,  as  by  the  labor  of  several,  (qua« 
dinb  ToTs  avyi^otg.)  Spelman.  Hence  the 
French  conquest,  which  Lindenbrog,  (com- 
menting on  the  Capitular.  Carol,  ub.  4,  c. 
74,)  defines  "  acquisitions  of  goods  made 
during  marriage,  (acquisitions  de  biens 
faictes  durant  le  mariage  ;)  which  is  pre- 
cisely the  signification  of  the  word  in  Scotch 
law.     See  Conquest. 

That  conquest  was  originally  used  in 
English  law  in  ihe  sense  of  acquisition  or 
purchase,  and  was  improperly  and  abusively 
{ceu  per  adulterium)  employed  to  express 
the  ideas  of  victory  and  martial  subjugation, 
(now  inseparable  from  it)  is  clearly  shown 
bj  Spelman,  who  traces  it  to  the  peculiar 
circumstances  under  which  the  great  Nor- 
man C7on^t<««<ofEngland  was  accomplished. 
William  the  First  was  called  "the  Con- 
queror,'* (Lat.  coTtquestor,^  because  he  suc- 
ceeded to  the  throne  ot  England  not  by 
hereditary  right,  but  on  the  bequest  of 
Edward  the  Confessor ;  that  is,  (according 
to  the  old  French  idiom,)  by  quest  and 
conquest,  commonly  called  purchase.  But 
as  the  enforcement  of  his  right,  thus  ac- 
qmred,  was  accomplished  by  means  of  the 
signal  victory  obtained  over  Harold  and 
the  Saxons,  the  ideas  of  victory  and  sub- 
jugation became  so  strongly  attached  to 
his  peculiar  title  of  Conquestor,  as  gradu- 
ally to  obscure,  and  finally  to  supplant  its 
original  and  proper  meaning. 

QUESTUS  EST  NOBIS.  L.Lat.  Hath 
complained  to  us.  Initial  words  of  various 
old  writs  m  the  Register.  Beg.  Orig. 
92,  93. 
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QUI,  Qi,  Qy.  L.  Fr.  Who ;  whom. 
De  ceux  qui  par  engyn  ount ;  of  those 
who  by  fraud  have.  Bfitt.  c.  4.  Cely  de 
qui  siMnt  tenus ;  him  of  whom  they  are 
holden.  Id.  c.  78.  Ne  poit  aaver  par 
qui  ne  par  gttex;  camiot  know  by  whom 
(sing.)  nor  by  whom  (plur.)     Id,  c.  6. 

<|ni  doit  inlieriter  ml  pere  doit  iulieritcr 

at  fltx«  He  who  would  have  been  heir  to 
the  father  shall  be  heir  to  the  son.  2  Bl. 
Com.  228. 

QUI.  Lat.  Who;  he  who.  The  initial 
word  of  numerous  maxims.     See  infra. 

Hoi    adimit    nedivnt,    durintit     Ikmmm. 

He  who  takes  away  the  mean,  destroys  the 
end.  Co.  Idtt.  161  a.  He  that  deprives 
a  man  of  the  mean  by  which  he  ought  to 
come  to  a  thing,  deprives  him  of  the  thing 
itself.      Id.  ibid.     Litt.  sect.  237.      See 

<|nl  dcatrnit,  &C. 

<|ai  aliquld  •tataerity  parto  iaandita 
altera,  aqnaoi  licet  dizerii,  liaod  aqaaiii 
focerit.  He  who  determines  any  matter 
without  hearing  both  sides,  though  he  may 
have  decided  right,  has  not  done  justice. 
6  Co.  62  a,  BosweU*8  case.  A  quotation 
from  Seneca.  Traced,  fo.  55,  Medea,  195. 
4  Bl.  Com.  283. 

<|ai  bene  iaterroffaty  l»ene  doeet.  He  who 

questions  well,  teaches  well.  8  Bulstr.  227. 
Information  or  express  averment  may  be 
eflfectually  conveyed  in  the  way  of  interro- 
gation.    Id.  ibid, 

l|«i  IMBO  distfaivaiiy  bene  doeet.    He  who 

distinguishes  well,  teaches  well.  2  Inst, 
470.  In  both  these  maxims  docet  is  trans- 
lated in  Branch's  Principia,  •*  learns." 

<|«i  coacedit  allqnidy  eoneedit  omae  id 
sine  qao  coaeeeelo  est  irrita«       He    who 

grants  any  thing,  grants  every  thing  with- 
out which  the  grant  is  fruitless.  Jenk. 
Cent.  32,  case  63. 

<|«i  eoBtewnit  prvceptam,  coatemaii 
praeipieatem.  He  who  contemns  [con- 
temptuously treats]  a  command,  contemns 
the  party  who  gives  it.  12  Co.  97,  Coun- 
tess of  Shrewsbury's  case. 

I|ai  cam  alio  coatralilt,  rel  eet«  rel  ease 
debet  aoa  icaame  ceadiiieaie  cja*.       He 

who  contracts  with  another  either  is,  or 
ought  to  be  not  ignorant  of  his  condition. 
Dig.  50.  17.  19.  Story's  Confl.  Laws, 
§76. 

Hai   deetrait   aMdlaaiy   deetrait    Aaeni. 

He  who  destroys  the  mean,  destroys  the 
end.  10  Co.  61  b,  LampeCs  case.  Co, 
Litt.  161  a.     Shep.  Touch.  342. 


<|ai  ex  daataato  eoitn  aaeeimtar  iat^ 
liberoe  bob  campataBtar.  They  who  are 
bom  of  a  condemned  [or  illicit]  connexion, 
are  not  counted  among  children.  Bract. 
foh  6.  Co.  Litt.  8  a.  2  Bl.  Com.  247. 
Bastards  are  held  to  be  nullius  filii,  the 
children  of  nobody.  Id.  ibid.  Broom's 
Max.  221. 

Has    facit     per     altnia,    faeit     per    ee. 

He  who  acts  through  another,  acts  of  him- 
self.     1  Bl.  Com.  429,  474.     Otherwise 

expressed,  Hai  per  aliaBi  facit,  per  •eipaam 

facere  ridetar.  He  who  acts  by  another 
is  considered  as  acting  of  himself.  Co. 
Litt.  258  a.  He  who  does  an  act  through 
the  medium  of  another  party,  is  in  law 
considered  as  doing  it  himself.  Broom's 
Max.  373.  An  agent  is  merely  the  medium 
through  which  the  principal  himself  acts. 
The  fundamental  principle  of  the  law  of 
agency,  and  a  maxim  of  almost  universal 
application.  Story  on  Agency,  §§  440,  442. 
7  Man.  th  Or.  32,  38. 

<|ai  habet  juri»dietioaem  abeolreadi, 
habet  jariedictioaem  liffaadl.       He    who 

has  jurisdiction  to  loosen,  has  jurisdiction  to 
bind.  12  Co,  60.  Applied  to  writs  of 
prohibition  and  consultation,  as  resting  on  a 
similar  foundation.     Id,  ibid. 

<|ai   biBret  ia  litera,  hmret  ia  eortiee. 

He  who  sticks,  [stops]  in  the  letter,  stops 
m  the  rind,  [or  outer  covering.]  Co.  Litt. 
54  b.  5  Co.  4  b.  Lord  Mountjoy's  case. 
11  Co.  34  b,  Powlter's  case.  He  who 
stops  m  the  mere  letter  of  an  instrument, 
(goes  no  farther  than  the  mere  words  of  it,) 
stops  in  its  outer  covering,  and  does  not 
reach  its  essential  meaning.  Words  are 
the  mere  cortex,  rind,  or  bark  of  an  instru- 
ment or  statute,  and  are  not  to  be  paused 
upon  or  dwelt  upon,  to  the  neglect  of  the 
heart,  pith  or  inner  substance.*  Where 
the  intention  is  clear,  too  minute  a  stress 
should  not  be  laid  on  the  strict  and  precise 
signification  of  words.  2  Bl.  Com.  379. 
Broom's  Max.  298. 

This  is  one  of  the  most  familiar  maxims 
of  the  law,  but  its  literal  meaning  is  scarcely 
expressed  by  the  common  translation,  "  He 
who  sticks  to  the  letter,  sticks  to  the  bark," 
which  besides  being  rude,  is  grammatically 
inaccurate,  and  does  not  express  the  full 
force  of  haret,  which  does  not  imply  adhe- 
sion to  a  thing,  but  rest  or  pause  upon  or 
in  it ;  hesitancy  ;  a  going  no  farther.  The 
English  word  "stick"  had  precisely  this 
meaning,  and  is  often  used  in  the  old  books 
to  denote  hesitancy  on  the  part  of  a  judge. 

<|Bi   jBre  eae   alitary  aeiaiai   facit  ia- 
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jariMB.  He  who  uses  his  own  right  harms 
no  one.     Branch's  Pr, 

<|Bi  JnMn  jndicla  ali^asd  fecerit,  noa  ri- 
delnr  dala  lualo  feciMe^qvia  parere  iiece«s« 

Ml*  He  who  does  any  thing  hy  command  of 
a  judge  [or  one  lawfully  exercising  judicial 
authority,]  is  not  supposed  to  have  acted 
from  a  wrong  or  improper  motive,  because 
it  was  liis  bounden  duty  to  obey.  10  Co, 
76  a,  b.     Broom's  Max.  48. 

<|nl  aoa  bab«l,  ill«  ooa  dal.       He  who 

has  not,  gives  not.  He  who  has  nothing 
to  give,  gives  nothing.  A  person  cannot 
convey  a  right  that  is  not  in  him.  If  a 
man  grant  that  which  is  not  his,  the  grant 
is  void.  Skep.  Touch,  (by  Preston,)  243. 
Watkins  on  Conv.  (by  Preston,)  191. 

<|ni  non  habet  In  crnntena,  Inat  in  cor- 

rore.  He  who  has  not  [the  means  of  satis- 
faction] in  his  purse,  must  pay  in  his  body. 
If  a  man  cannot  pay  his  fine,  he  must  go 
to  prison.     4   BL   Com,  380.     Otherwise 

expressed,  <|«l  n«a  habet  in  »re,  InaC  in 
c«rp«re.      2  Insi,   l73. 

<|ni  nan  obatac  qnod  •bstnre  pate*!,  facerc 
▼idetnr.  He  who  does  not  prevent  [a  thing] 
which  he  can  prevent,  is  considered  to  do 
[as  domg  ]  it.     2  Inst,  146. 

<|ai  nan  imprabai,  apprabai.       He    who 

does  not  condemn,  approves.  3  Inst,  27. 

Utti  nan  prohibeC  qaod  prahiberc  potest, 
oaaentire  videtnr.  He  who  does  not  for- 
bid [an  act]  which  he  can  forbid,  is  sup- 
posed to  assent  [to  it.]  2  Inst,  305.  Other- 
wise expressed,  <|ai  noa  prohlbet  cam  pro- 
fa  Ibere  poaaii,  jabet.  He  who  does  not  for- 
bid [a  thing  being  done]  when  he  can  for- 
bid it,  commands  [it.]  1  Bl,  Com.  430. 
Negligence  is  a  kind  of  implied  consent. 
Id.  ibid. 

<|ni  abstrnit  aditnm,  deetrnitcomnodnm. 

He  who  obstructs  a  way,  passage,  or  entrance, 
destroys  a  benefit  or  convenience.  Co,  Litt. 
161a.  He  who  prevents  another  from  en- 
tering upon  land,  destroys  the  benefit  which 
he  has  from  it.     Id.  ibid. 

<|ni  "  omnc"  dicit,  nihil  ezcindit  [exciplt.] 

He  who  says  "alF"  excludes  or  excepts 
nothing.  11  Co,  59  b,  Foster's  case,  Shep, 
Touch,  (by  Preston,)  90. 

<|ni  peccat  ebrlns^  laat  eobrlna.      He  who 

sins  when  drunk,  shall  be  punished  when 
sober.     Gary's  R.IZZ, 

l|ni  potest  et  debet  vetare,  Jnbef  •   He  who 

can  and  ought  to  forbid  a  thing  [if  he  do 


not  forbid  it,]  directs  it.  2  Kent's  Com. 
483,  note. 

<|ni    primnnt  peccat,    ille  facit  rizam. 

He  who  first  sins,  makes  the  strife.  He 
who  does  the  first  wrongful  act  is  charge- 
able as  the  cause  of  the  quarrel.  Branch's 
Max, 

<|ai  prior  est  tempore,  potior  est  jare. 

He  who  is  before  in  time  is  the  better  in 
right.  Priority  in  time  gives  preference  in 
law.  Co.  Litt,  14  a.  4  Co.  90  a,  Drury's 
case,  A  maxim  of  very  extensive  applica- 
tion, both  at  law  and  in  equity.  Broom's 
Max,  329—325.  1  Story's  Eq,  Jur.  § 
64  d.     Story  on  Bailm.  §  312. 

<|ni  rationem  in  omnibns  ^HMrnat,  ratio- 

nem  sabvertnat.  They  who  seek  a  reason 
in  [for]  every  thing,  subvert  reason.  2  Co. 
75  a,  Lord  Cromwell's  ca^e.  A  sentence 
quoted  from  Theophrastus,  in  Met,  There 
are  some  things  for  which  no  reason  can 
be  given,  and  for  which  no  reason  should 
be  sought  or  required.     Broom's  Max.  66. 

<|ni  sentci  actioaent  rennnciaverit,  am- 
plias  repetere  non  potest.    He  who  has  once 

relinquished  his  action,  cannot  bring  it  again. 
8  Co.  59  a,  Beecher's  case.  A  rule  descrip- 
tive of  the  effect  of  a  retraxit  and  nolle 
prosequi. 

I|ni  semel  est  ntainsy  semper  prsesnmitnr 
esse  mains  ia  eodem  fienerc.       He   who   is 

once  criminal,  is  presumed  to  be  always 
criminal  in  the  same  kind,  or  way.  Cro, 
Car,  317.  Best  on  Evid,  345.  He  who 
has  once  committed  an  offence,  is  supposed 
always  to  have  an  inclination  to  repeat  it. 

<|ni  sentit  commodam,  sentire  de1»et  et 

onns.  He  who  experiences  the  benefit, 
ought  also  to  feel  [or  bearj  the  burden. 
He  who  enjoys  the  benefit  or  advantage  of 
a  thing,  ou^ht  also  to  be  subject  to  the 
burden  or  disadvantage  connected  with  it. 
2  Inst,  489.  A  maxim  expressed  in  a 
hexameter  line,  and  one  of  the  most  exten- 
sive application  in  the  law.  He  who  en- 
joys the  benefit  arising  from  a  title  to  land, 
must  bear  the  burden  of  the  incumbrances 
attached  to  it,  and  of  the  covenants  that 
run  with  the  land.  Broom's  Max.  313. 
Bacon's  Use  of  the  Law,  31.  Shep.  Touch, 
178.  All  who  are  to  receive  benefit  from 
the  construction  of  a  thing,  must  be  con- 
tributory to  its  construction.  5  Co.  100  a, 
Rooke's  case.  So  in  partnership,  the  agree- 
ment to  share  in  the  profits  of  the  concern 
carries  with  it  a  corresponding  liability  for 
the  debts  or  losses.  Brooms  Max,  315. 
So  a  principal  will  not  be  allowed  to  avail 
himself  of  the  benefits  of  a  transaction  by 
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his  agent,  without  at  the  same  time  sub- 
jecting himself  to  its  burthens.  Story  on 
Agency,  §  389.  And  in  equity,  the  rule 
has  an  extensive  application.  1  Story's 
Eq.  Jur.  §  469. 

<|bI  ■cntlt  •■■•,  •eatire  debet  et  comme- 
dnm.  He  who  bears  the  biutien  of  a  thing, 
ought  also  to  experience  the  advantage 
arising  from  it.  1  (7o.  99  a,  Shelley's  case. 
As  a  principal  is  bound  by  the  acts  of  his 
authorized  agent,  so  he  may  take  advantage 
of  them.  Broom's  Max.  317.  This  is  the 
converse  of  the  preceding  maxim. 

Qui  statult  aliquid,  parte  inaadita  altera, 
^£quum  lioet  statuerit,  hand  asquus  fuit. 

He  who  determines  anything,  without 
hearing  both  parties,  though  he  may  have 
determined  justly,  has  not  himself  been 
just.  A  quotation  from  Seneca,  which  has 
been  adopted  as  a  maxim  of  the  common 
law.     4  £1,  Com,  283.     See  <|ai  aii^aid 

•latnerily  &c. 
<|nl  tacet»  cenaentlre  videlnr.      He  who  is 

silent,  is  supposed  to  consent ;  the  silence 
of  a  party  implies  his  consent.  Jenk.  Cent. 
32,  case  64.  Id,  68,  case  30.  Id,  226,  case 
87.  The  principle  of  the  doctrine  of  im- 
plied waiver,  of  the  validity  of  proceedings 
by  default,  <kc ,  and  of  the  doctrine  of  equit- 
able estoppel  in  equity.  Thus,  if  a  person 
having  the  legal  title  to  property,  stands  by 
and  acquiesces  in  the  sale  of  it  by  another 
person  claiming  or  having  color  of  title,  he 
will  be  estopped  afterwards  in  assertmg  his 
title  against  the  purchaser.  2  Kent's  Com, 
483,  note.  So,  where  the  owner  of  land 
stands  by  and  suffers  another  who  supposes 
he  has  an  absolute  title  to  the  estate,  to  ex- 
pend money  in  improvements  and  erections 
on  the  land,  without  giving  any  notice  of 
his  own  claim,  he  will  not  be  permitted  to 
avail  himself  of  such  improvements,  without 
pa3ring  a  full  compensation  therefor.  1 
Stores  Uq.  Jur,  §§  388, 389.  See  1  Story's 
R,  493.  As  to  the  application  of  the  rule 
in  the  law  of  evidence,  see  1  Oreenl,  en 
Evid.  §  199. 

This  maxim  is  immediately  derived  from 
the  canon  law,  and  is  otherwise  expressed 
with  still  more  brevity,  Hal  tacet  ceasentiti 
he  who  is  silent,  consents.  Bonifacius  de 
reg,  juris  in  Sexto,  reg,  43.  1  Mackeld, 
Civ,  Law,  162,  Kaufmann's  note.  The 
civilians  have  generally  supposed  it  to  be 
of  too  sweeping  a  nature,  and  have  accor- 
dingly qualified  it  by  the  maxim  laid  down 

in  the  Digests,  <|«i  tacec  aen  uUqae  fatctar, 
■ed    tantea  reraat    est    earn   aoa    aegare* 

He  who  is  silent  does  not  thereby  con- 
fess, but  yet  it  is  true  that  he  does  not 


de^.  Big,  50.  17.  142.  But  according 
to  Dr.  Kallmann,  these  two  rules  apply  to 
matters  that  are  wholly  distinct ;  consensus 
belonging  to  the  doctrine  of  contracts  alone, 
while  confessio  relates  merely  to  proceedings. 

QUI  TAM.  L.  Lat.  (Who  as  well.) 
The  name  given  to  an  action  brought  by 
an  informer,  where  part  of  the  penalty  or 
forfeiture  sued  for,  is  given  to  the  king,  the 
state,  the  poor,  or  to  some  public  use,  and 
the  other  part  to  the  informer  or  prosecutor. 
So  termed  from  the  emphatic  words  of  the 
clause  in  which  the  plaintiff  was  described 
in  the  old  forms :  Qui  tam  pro  domino  rege, 
dtc.  quam  pro  seipso  in  hoc  parte  sequitur  : 
who  sues  as  well  for  the  king,  &c.  as  for 
himself,  in  this  behalf.     3  Bl,  Com,  1 60. 

<|Bi  tardias  •elrll,  niiaaa  •olrlt.   He  who 

pays  more  tardily  [than  he  ought]  pays 
less  [than  he  ought.]  Jenk,  Cent.  58.  A 
maxim  of  the  civil  law,  in  which  minus  had 
the  technical  sense  of  negation,  which  is  en- 
tirely lost  sight  of  in  the  common  English 
translations.  See  Minus.  uminum  aoivti 
admits  of  (if  it  does  not  here  require)  the 
translation,  "  pays  not  at  all ;"  the  maxim 
importing  that  a  failure  to  pay  at  the  time 
stipulated  amounts  to  a  breach  of  the  pro- 
mise to  pay,  though  payment  be  actiidly 
made  afterwards. 

<|ai  tiaieat,  caveat  et  ritaat.  They 
who  fear,  take  care  and  avoid.  Branch  s 
Pr, 

<|ai   valt  deelpl,    decipiaCar.      Let    him 

who  chooses  to  be  deceived,  be  deceived. 
Where  a  man  procures  a  fraud  to  be  com- 
mitted on  himself,  he  must  bear  the  con- 
sequences of  it,  and  cannot  take  advantage 
of  his  own  wrong  to  the  prejudice  of 
another.     Shep,  Touch,  (by  Preston,)  56. 

QUIA.  Lat.  Because.  A  word  par- 
ticularly appropriated  to  express  the  cauM 
{causa)  or  consideration  of  a  grant,  in  old 
conveyances.     Co,  Litt,  204  a. 

Scito  quod  ut  modus  est,  n  conditio,  quia  causa. 

Bract,  fol.  18  b. 

QUIA  DOMINUS  REMISIT  CU- 
RIAM.  L.  Lat.  In  old  practi<5^.  Because 
the  lord  hath  remised  his  court.  A  clause 
inserted  at  the  conclusion  of  a  writ  of  right, 
where  it  was  brought,  in  the  first  instance, 
in  the  king's  court;  the  lord  in  whose 
court-baron  it  regularly  ought  to  be  first 
brought,   having  waived  or  remitted  his 

"  rht.     3  Bl,  Com,  195.    Id,  Appendix, 

10.  i.  sect.  4. 
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QUIA  EMPTORES.  Lat.  Because 
the  purchasers.  The  title  of  the  statute  of 
Westminster  3,  18  Edw.  I.  c.  1,  which 
provided  that  from  thenceforth  it  should 
oe  lawful  for  every  freeman  or  freeholder 
to  sell  his  lands  or  tenements  or  part  thereof 
at  his  pleasure,  so  that,  however,  the  feoffee 
should  hold  such  lands  or  tenements  of  the 
chief  lord  of  the  same  fee,  by  the  same 
services  and  customs  by  which  his  feoffor 
before  held  them.  Cap.  1.  So  called 
from  its  initial  words :  Quia  *emptore8  terra- 
rum  et  tenementarum  de  feodu  maffnatum, 
<fec.     2  BL  Com.  91. 

QUIA  ERRONICE  EMANAVIT.  L. 
Lat.  Because  it  issued  erroneously,  or 
through  mistake.  A  term  in  old  English 
practice.     Yelv.  83. 

QUIA  TIMET.  Lat.  (Because  he 
fears  or  apprehends.)  In  equity  practice. 
The  technical  name  of  a  bill  filed  by  a 
party  who  seeks  the  aid  of  a  court  of  equity, 
because  he  fears  some  future  probable 
injury  to  his  rights  or  interests.  2  Story^s 
Eq.  Jur,  §  826.  Bills  quia  timet  are  so 
called  in  analogy  to  certain  writs  of  the 
common  law,  whose  objects  were  of  a 
similar  nature ;  and  they  are,  in  themselves, 
in  the  nature  of  writs  of  prevention  to 
accomplish  the  ends  of  precautionary  jus- 
tice.    Id.  §§  825,  826. 

QUICK    Living ;  alive.     See  Quyke, 

<|niC4iiid    ac^vlrltnr    serro,  acqniritnr 

domino.  Whatever  is  acquired  by  the  ser- 
vant is  acquired  for  the  master.  Pulling  on 
Merc,  Accounts,  38,  note.  Whatever  rights 
are  acquired  by  an  agent,  are  acquired  for 
his  principal.  Story  on  Agency,  g  403. 
Ilnic^nld  Ast  contra  normant  recUy  e»t 

injaria.  Wliatcver  is  against  the  rule  of 
right,  is  an  injury.     3  Bulstr.  313. 

<|nic4nid    in   cxceasn    actnm    c»l,    l«i^ 

i^rohibotnr.  Whatever  is  done  in  excess  is 
prohibited  by  law.     2  Inst,  107. 

Unic^aid  jndiciii  ancloritatl  •aliicitar, 
noTitati  non  ■nbjicltnr.     Whatever  is  Sub- 

jected  to  the  authority  of  a  judge  is  not 
subjected  to  novelty.  Whatever  is  left  to 
the  discretion  of  a  judge,  as  in  cases  with- 
out precedent,  is  not  for  that  reason  left  to 
the  caprice  of  novelty  or  innovation.  4 
Inst,  66. 

Ilnlcqnid    plantainr    soloy     solo    cedit. 

Whatever  is  planted  in  the  soil,  belongs  to 
the  soil,  [or  becomes  a  part  of  it.]  A 
maxim  derived  from  the  civil  law,  and  em- 
bodying the  general  common  law  rule  that  ' 


whatever  is  planted  in  the  soil  passes  with 
it.  See  this  rule  and  its  exceptions  con- 
sidered, in  Broom's  Maxims,  1*77 — 189. 

By  an  extension  of  the  meaning  of  the 
word  plantatur,  this  maxim  has  a^  been 
applied  in  the  law  of  fixtures.  Wentuforth 
Offic,  Exec,  145.  Broonis  Max,  189,  et 
seq.  2  Smith's  Lead,  Cos.  114.  2  Steph, 
Com.  261.  But  in  the  civil  law,  plantatio 
is  confined  to  its  proper  signification; 
cedificatio  or  inosdificatio  being  the  words 
used  to  express  artificial  additions  or  acces- 
sions to  the  soil.     Inst.  2.  1.  29,  30,  31. 

QUID.  Lat.  What.  A  word  used  in 
old  writers  as  preliminary  to  definition. 
Thus  Sheppard,  in  his  Touchstone,  arranges 
his  subjects  under  the  two  general  heads 
of  Quid,  (what,)  and  Quotuplex,  (of  how 
many  kinds.)     Shep,  Touch.  37.  60. 

QUID  JURIS  CLAMAT.  L.  Lat. 
(What  right  he  claims.)  In  old  English 
practice.  A  writ  which  lay  for  the  grantee 
of  a  reversion  or  remainder,  where  the 
particular  tenant  would  not  attorn,  for  the 
purpose  of  compelling  him.  Termes  de  la 
ley.     Cowell. 

QUID  PRO  QUO.  L.  Lat.  What  for 
what ;  something  for  something.  An  equi- 
valent, or  considerati(Mi ;  that  which  is 
given  in  exchange  for  another  thing ;  that 
which  is  done  in  consideration  of  another 
thing.  Answering  to  the  Gr.  avv^LXlayfia, 
a  reciprocal  performance  of  both  parties  to 
a  contract.     Cowell. 

QUIET  ENJOYMENT,  Covenant  for. 
In  conveyancing.  An  ordinary  covenant 
in  deeds  whereby  the  grantor  agrees  that 
the  grantee  shall  hold  the  land,  undisturbed 
by  himself  or  others.  2  Hilliard*s  Meal 
Prop.  374.     4  Xenfs  Com.  471. 

QUIETA  CLAMANTIA.  L.  Lat.  In 
old  English  law.  Quit-claim.  Charta  de 
quieta  clamantia :  a  charter  or  deed  of  quit 
claim.  Bract,  fol.  33  b.  Fleta,  lib.  3,  c.  14. 
Called  also  quiete  clamantia^  (q.  v.)  And 
in  some  old  records,  quieta  clamatio.  Par. 
Ant.  220. 

QUIETANCIA,  Quietantia.  L.  Lat. 
In  old  English  law.  A  quittance,  acquit- 
tance, or  testimonial  of  receipt.     Cowell, 

QUIETARE.  L.  Lat.  To  quit,  acquit, 
discharge  or  save  harmless.  A  formal 
word  in  old  deeds  of  donation  and  other 
conveyance.     Cowell, 
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QUIETE.  Lat.  Qmetly;  in  quiet; 
peaceably.  A  formal  word  in  ancient  deeds. 
Jffabendam  et  teMndam, — liberh  et  quiete, 
konorifice,  bene  et  in  pace  ;  to  have  and  to 
hold — freely  and  quietly,  honorably,  well 
and  in  peace.  Bract,  fol.  35.  Bracton,  in 
his  exposition  of  the  form  from  which  these 
words  are  extracted,  observes  that  by  the 
word  quiete  (quietly)  the  donor  means  that 
the  donee  shall  have  quiet  and  peace,  so 
that  he  may  enjoy  the  thing  given  peace- 
ably, and  not  be  disquieted.  It  seems  to 
be  the  germ  of  the  modem  covenant  for 
quiet  enjoyment, 

QUIETE  CLAMANTIA.  L.  Lat.  In 
old  English  law.  Quit-claim.  Bract, 
fol.  33  b. 

QUIETE  CLAMARE.  L.  Lat.  In  old 
conveyancing.  To  quit-claim  ;  to  renounce 
all  pretension  of  right  and  title.  Cowell, 
Quietum  clamare  is  used  by  Littleton  and 
Coke. 

QUIETUM  CLAMARE.  L.  Lat.  ^  In 
old  conveyancing.  To  quit-claim.  Nove- 
rint  universi  per  prcesentes,  me,  A,  de  B, 
remisisse,  relaxasse,  et  omnino  de  me  et 
heredihus  meis  quietum  clamasse  (7.  de  D, 
totum  jus,  &c.  Know  all  men  by  the  pre- 
sents, that  I,  A.  of  B.  have  remised, 
released,  and  altogether  from  me  and  my 
heirs,  have  quit  claimed  to  C.  of  D.  all  the 
right,  &c.     Liit.  sect.  445.  - 

QUIETUS.  L.  Lat.  In  old  English 
law.  Quit ;  clear ;  free ;  acquitted  ;  dis- 
charged. A  word  used  by  the  clerk  of  the 
pipe,  and  auditors  in  the  exchequer,  in 
their  acquittances  or  discharges  given  to 
accountants ;  usually  concludmg  with  an 
abinde  recessit  quietus,  (hath  gone  quit 
thereof;)  which  was  called  a  quietus  est, 
Cowell. 

QUIETUS  REDDITUS.  L.  Lat.  In 
old  English  law.  Quit  rent.  Sjtelman, 
See  Quit  rent, 

4|aillbet  potest  renanciare    jari   pra  mm 

iatradacta.  Every  one  may  renounce  or. 
relinquish  a  right  introduced  for  his  own 
benefit,  2  Inst.  183.  Wingate's  Max.  483, 
max.  123.  4  BL  Com.  317.  Every  man 
can  renounce  a  benefit  which  the  law  would 
have  introduced  for  his  own  convenience. 
Broom's  Max.  310.  A  general  maxim, 
applied  to  the  relinquishment  of  claims, 
defences  and  other  rights  upon  which  a 
party  may  insist  if  he  chooses.  Id,  309 — 
313.     Best  on  Evid.  Introd.  103.     Every 
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man  may  waive  rights  the  benefit  whereof 
exclusively  belongs  to  himself.  Story  on 
Agency,  §  463.  So  a  person  may  renounce 
a  constitutional  provision  made  for  his  own 
benefit.  6  HiWs  (K  Y.)  B.  47.  Cowen, 
J.,  Id.  48. 

This  maxim   is  obviously  derived  from 

those  of  the  civil  law.  Unicniqae  licet 
caBtemaer«  hnc  qan  pro  •«  iatrodactaaaat. 
Dig.  4.  4.  41.  Omaes  liccatiant  hab«al 
kis  4B»  pro  h«  iatradacta  saat^  raaaaciare. 
Cod.  2,  3.  29.  Bracton  repeats  it  in  nearly 
the  modem  form  :  Potest  ^nia  renanciare 
pro  se  et  ftai*  jari  ^aod  pro  se  iatrodactaai 
eat.     Bract,  fol.  20. 

QUINDENA.  L.Lat.  In  old  English 
law.  The  quimim,  quinsieme,  or  fifteenth 
day  after  a  feast.     Stat.  Westm.  2,  pr. 

QUINQUE  PORTUS.  Lat.  In  old 
English  law.  The -Cinque-Ports.    Spelman. 

QUINSIEME,  Quimime.  L.  Fr.  & 
Eng.  In  old  English  law.  A  fifteenth ; 
a  tax  so  called.     Cowell,     See  Fifteenth. 

QUINTO  EXACTUS.  Lat.  In  old 
practice.  Called  or  exacted  the  fifth  time. 
A  return  made  by  the  sheriflf,  after  a  de- 
fendant had  been  proclaimed,  required  or 
exacted  in  five  county  courts  successively, 
and  failed  to  appear ;  upon  which  he  was 
outlawed  by  the  coroners  of  the  county. 
3  Bl.  Com.  283. 

QUIT.  [L.  Lat.  quietus,  q.  v.]  Free ; 
clear ;  discharged  ;  released  ;  acquitted  or 
absolved. 

QUIT  CLAIM.  [L.  Lat.  quieta  claman- 
tia,  quieta  clamxiiio ;  L.  Fr.  quitecla- 
maunce.]  In  conveyancing.  The  release 
or  relinquishment  of  a  claim.  A  deed  by 
which  some  right,  title,  interest  or  claim 
which  one  person  has,  or  is  supposed  to 
have  in,  or  to  an  estate  held  by  another,  is 
released  or  relinquished. 

A  conveyance  corresponding  with  a 
release,  at  common  law,  in  which  the 
grantor  covenants  only  against  those  who 
claim  under  himself,  and  not  against  ad- 
verse and  paramount  titles.  Of  this  class 
are  all  deeds  given  by  pubhc  officers,  such 
as  administrators,  shenffs,  &c.  who  cove- 
nant only  for  the  regularity  of  their  own 
proceedings.   2  Hilliard's  Real  Prop,  302. 

QUIT  RENT.  [L.  Lat.  quietus  reddi- 
tus.]  A  yearly  rent,  by  the  payment  of 
which  the  tenant  goes  quit  and  free  of  all 
other  services.     2  Bl.  Com.  42.    Spelman, 
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voc.  Quietus  redditus.     1  Chitt,  Gen,  Pr. 
228. 

In  some  of  the  United  States,  a  fee  farm 
rent  is  so  termed.  1  Hilliard's  Real  Prop. 
239.     See  Id,  note  (a.) 

QUITE  CLAMAUNCE.  L.  Fr.  Quit- 
claim.    BritL  c.  85. 

QUO  ANIMO.  I>at.  Witli  what  inten- 
tion  or  motive.  Used  frequently  as  a  sub- 
stantive, in  Ueu  of  the  single  word  animus, 
design  or  motive.  "  The  quo  animo  is  the 
real  subject  of  inquiry."    1  Kent's  Com,  77. 

2  Id,  382.     See  Animo,  Animus. 

QUO  JURE.  L.Lat.  (By  what  right.) 
In  old  English  practice.  A  \vrit  which 
lay  for  one  that  had  land  in  which  another 
claimed  common,  to  compel  the  latter  to 
show  hy  what  title  he  claimed  it.  Cowell, 
F,  N,  £,  128  F.  Reg.  Orig,  156  b.  Britt, 
c.  59. 

QUO  MINUS.  L.  Lat.  (By  which— 
less.)  In  Enghsh  practice.  A  process 
peculiar  to  the  court  of  Exchequer ;  being 
the  writ  by  which  all  actions  in  that  court 
were,  imtil  recently,  required  to  be  com- 
menced. So  termed  from  the  emphatic 
words  of  the  old  Latin  form,  in  which  the 
plaintifif  suggested  that  he  was  the  king's 
farmer  or  debtor,  and  alleged  that  the 
defendant  had  done  him  the  injury  com- 
plained of,  hy  which  he  was  less  able  (quo 
minus  sufficiens  existit)  to  pay  the  king  his 
debt  or  rent.  3  Bl.  Com.  45,  286.  Id. 
Appendix,  No.  iii.  sect.  4.  This  was 
abolished  by  the  statute  2  Will.  IV.  c.  39. 

QUO  WARRANTO.  L.  Lat.  (By 
what  warrant.)  In  old  English  practice. 
A  writ,  in  the  nature  of  a  writ  of  right  for 
the  king,  against  him  who  churned  or 
usurped  any  office,  franchise  or  liberty,  to 
inquire  by  what  authority  he  supported  his 
claim,   in  order  to  determine  the  right. 

3  Bl,  Com.  262.  It  lay  also  in  case  of 
non-user,  or  long  neglect  of  a  franchise,  or 
mis-user,  or  abuse  of  it ;  being  a  writ  com- 
manding the  defendant  to  show  by  what 
warrant  he  exercises  such  a  franchise, 
having  never  had  any  grant  of  it,  or  having 
forfeited  it  by  neglect  or  abuse.  3  Bl, 
Com,  262.  It  has  long  been  superseded 
in  practice  by  the  proceeding  by  informa- 
tion in  the  nature  of  a  quo  warranto,  which 
is  the  usual  proceeding  also  in  American 
practice.  Id.  263.  1  Id,  485.  3  Steph. 
Com,  689 — 693.  Cole  on  Informations, 
110—168.  2  Kenfs  Com.  318,  and  note. 
U.  S,  Digest  db  Supplement,  Quo  warranto. 


QUOAD  HOC.     Lat.     As  to  this ;  so 
far  as  this  is  concerned.     Bra^it.  fol.  31. 

Qa*d  ab   iHitio   non    ralety   llnl    tractu 

temp^rU  ii«ii  c«iiTaiescct.  That  which  is 
not  valid  at  the  beginning,  shall  not  gain 
force  by  lapse  of  time.  Co,  Litt.  35  a. 
Noy's  Max,  16.  2  Co,  55  b.  Buckler's 
case,  4  Co.  2  b,  Vernon's  case.  That 
which  was  originally  void,  does  not  by 
lapse  of  time  become  valid.  Broom's  Max. 
77.  A  maxim  of  very  general  importance 
in  practice,  in  pleading,  and  in  the  apphca- 
tion  of  legal  principles  to  the  occurrences 
of  life.  Id.  ibid.  Derived  from  the  civil 
law,  in  which  it  is  expressed,  Qnod  ab 
iaitlo  Titioaaui  «st,  ii«a  potest  tracta  tcai. 
poria  coaralencerc.  Dig.  50.  17.  29. 
Wherever  any  contract  or  conveyance  is 
void,  either  by  a  positive  law,  or  upon 
principles  of  pubUc  poUcy,  it  is  deemed 
incapable  of  confirmation.  1  Story's  JSg. 
Jur.  §  306.  See  3  Fenn.  St.  (Barr's)  R. 
151,  Sergeant,  J. 

Qaod  alia*  baaaai  et  jastvm  cat,  •!  per 
Tim  vel  rraadcktt  petatur,  laalaai  ec  i^jva- 

tnni  efficitur.  What  Otherwise  is  good  and 
just,  if  it  be  sought  by  force  and  fraud, 
becomes  bad  and  unjust.  3  Co.  78  a, 
FermxiTS  case.  "  The  common  law  doth 
so  abhor  fraud  and  covin,  that  all  acts,  as 
well  judicial  as  others,  and  which  of  them- 
selves are  just  and  lawful,  yet  being  mked 
with  fraud  and  deceit  are  in  judgment  of 
law,  wrongful  and  unlawful."  Id.  ibid. 
See  1  Story's  Eq.  Jur.  §  239. 

Qaod  ceattat  cariae,  oprre  teatian  nea 
ladiffct.  That  which  appears  to  the  court, 
needs  not  the  aid  of  witnesses.  2  Inst.  662. 

Qaod   contra    lef^em  lit,  pro  lafeclo  ha- 

betar.  That  which  is  done  against  law,  Is 
regarded  as  not  done  at  all.  4  Co.  31  a. 
French's  case, 

Qaod  contra  ratioaeat  jaria  rcccpiaia  eat, 
Moa    eaC    prodaccadaia    ad  coaae^aeaiiaa. 

That  which  has  been  received  or  admitted 
against  the  reason  of  the  law,  is  not  to  be 
drawn  into  precedents.  Dig,  1.  3.  14. 
Adopted  in  the  common  law.  12  Co.  75. 
See  Bacon,  de  Augm.  Scient.  lib.  8,  app.  2. 

QUOD  COMPUTET.  L.  Lat.  (That 
he  account.)  In  practice.  The  first  or  in- 
terlocutory judgment  in  the  action  of  ac- 
count, requiring  the  defendant  to  account 
before  auditors.  3  Bl.  Cora,  163.  1  Story's 
Eq.  Jur,  §  447.  Pulling  on  Merc,  Ace. 
124. 

QUOD  CUM.     L.  Lat.     (That  where- 
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as.)  In  pleading.  The  emphatic  words 
used  in  the  commencement  of  the  old  Latin 
declarations,  where  the  charge  was  made  (as 
it  was  in  most  actions,)  by  way  of  recital, 
and  literally  translated  in  the  modem  forms, 
"  For  that  whereas."  It  was  an  improper 
form  in  the  action  of  trespass,  in  which  the 
matter  complained  of  was  required  to  be 
positively  averred  without  recital ;  and  the 
rule  is  still  the  same  in  regard  to  the 
English  •'  Whereas:'  Steph,  PL  388.  16 
Mees.  (k  W.  36. 

Quod  cum,  however,  was  sometimes  held 
to  amount  to  an  aflSrmative  allegation. 
Flowd,  128. 

Qaod  deiii«B«traHdi  eaasa  additnr  rei  aa- 
tis  denonatralaBy  fruatrn.  Au       That   which 

is  added,  for  the  purpose  of  demonstration, 
to  a  thing  already  sufficiently  demonstrated, 
is  done  to  no  purpose.  10  Co.  113  a, 
Arthur  Legafs  case. 

Qa«d  dubiiasy  ne  re««ri«.       What    you 

doubt  of,  do  not  do.  In  a  case  of  moment, 
especially  in  cases  of  life,  it  is  safest  to  hold 
that  m  practice  which  hath  least  doubt  and 
danger.     1  ffal,  P,  C.  300. 

QUOD  EI  DEFORCEAT.  L.  Lat. 
(That  he  deforces  him.)  In  old  practice. 
A  writ  which  lay  for  tenants  in  tail,  or  ten- 
ants in  dower,  or  by  the  curtesy  or  for  term 
of  life,  where  they  had  lost  their  lands  by 
default  in  a  preecipe  quod  reddat  brought 
against  them.  F,  N.  B,  155  B.  Be^^.  Orig, 
171. 

Qa*d  est  ex  ■•eeasUate  ■anqaam  iaUrodaci- 
nir,  aisi  ^aaado  neceMariaai.  That  which 
is  of  necessity  is  never  introduced,  unless 
when  necessary.  2  RoL  JR.  502.  Branch's 
Pr. 

Qaod  c«t  lacouireMieB*  aul  contra  rati- 
•aem,  noa  permisvum  eat  ia  lege.  That 
which  is  inconvenient,  or  against  reason,  is 
not  permitted  in  law.     Co,  Litt.  178  a. 


Qa«d  eat  aeeeaaariam  eat  llcltam.    What 

is  necessary  is  lawful.     Jenk.    Cent.  76, 
case  45. 

Qoad  lleri  aen  debet,  factam  ralet.  That 
which  ought  not  to  be  done,  when  done,  is 
valid.  Broom's  Max.  81.  See  Fieri  noa,  Ae. 

QUOD  FUIT  CONCESSUM.  L.  Lat. 
Which  was  granted.  A  term  of  frequent 
occurrence  in  the  old  reports,  denotmg  that 
an  argument  or  point  made  by  a  counsel 
or  judge,  was  acquiesced  in,  approved  or 
allowed  by  the  court.     Plowd.  32.     Quod 


fait  concessum  per  totam  curiam.  1  Co. 
153  b.     See  Concessum, 

Qaod  lacoaaaita  recinaa,  ceaaaltfaa  r9r0m 

eeaiBa.  What  we  have  done  without  due 
consideration,  upon  better  consideration  we 
should  revoke  or  undo.  Jenk.  Cent.  116, 
case  30.  Applied  to  a  sheriff's  return. 
Id.  ibid. 

Qaad  ia  laiaari  ralet,  ralebit  ia  majarii 
et  qaad  la  nuuari  aon  ralet.  aee  ralebit  in 

miner!.  That  which  is  valid  in  the  less, 
shall  be  valid  in  the  greater;  and  that 
which  is  not  valid  in  the  greater  shall  nei- 
ther be  vahd  in  the  less.     Co.  Litt.  260  a. 

Qned  ia  aae  aimillam  ralet,  ralebit  ia 

aitero.  That  which  is  effectual  m  one  of 
two  like  things,  shall  be  effectual  m  the 
other.     Co.  Litt.  191  a. 

QUOD  JUSSU.  Lat.  (Which  [was 
done]  by  order.)  In  the  civil  law.  The 
name  of  an  action  given  to  one  who  had 
conti-acted  with  a  son  or  slave,  by  order  of 
the  father  or  master,  to  compel  such  father 
or  master  to  stand  to  the  agreement.  Jlal- 
lifax  Anal.  b.  3,  ch.  2,  num.  3.  Inst.  4. 
7.  1. 

Qned  meant  eat  alue  me  anferri  aen  poteat. 

That  which  is  mine  cannot  be  taken  away 
without  me,  [without  my  assent.]  Jenk. 
Cmt,  251,  case  41. 

Qned  nataralia  ratio  later  omaea  homl- 
aea  ceaatitait,  recatar  jaa  ^eatiam.      That 

which  natural  reason  has  established  among 
all  men,  is  called  the  law  of  nations.  1  BL 
Com.  43.  I)iff.  1.  1.  9.  Inst.  1.  2.  1. 
See  Jus  gentium. 

Qaed    aeceaaarie   [aab]iatelli«itar     aen 

deeat.  That  which  is  necessarily  imder- 
stood  is  not  wanting.  1  Bulstr.  71.  If  a 
man  release  to  another  "  all  actions,"  and 
do  not  say  further  "  which  he  hath  against 
him,"  this  is  as  good  a  release  as  if  these 
words  were  inserted.     Shep.  Touch.  334. 

Qaed  [qalcqaid]  aeccaaitaa  ce||lt,derendlt. 

What  necessity  compels,  it  justifies.  1 
Hale's  P.  C.  54. 

Qaed  aea  apparet,  nen  cat.  That  which 
does  not  appear,  is  not.  2  Inst.  479.  Jenk. 
Cent.  207,  ctise  36.  That  which  does  not 
appear,  must  be  taken  in  law  as  if  it  were 
not.      Vaugh.  169.     Broom's  Max.  71. 

Qaod  aoa  habet  princlpiam,  noa  habet 

iiaem.  That  which  has  not  a  beginning 
has  not  an  end.  Co.  Litt.  345  a.  2  Bl. 
Com.  278.  Applied  to  collation  to  bene- 
fices by  lapse.     Id.  ibid. 
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Qa«d  nnlliii*  eat«  id  ratione  ■ainrali  •€• 
cnranti  coacedimr.  That  which  is  the 
property  of  no  one  is,  by  natural  reason, 

fiven  to  the  [first]  occupant.  Dig.  41.1.3. 
Tist.  2.  1.  12.  Adopted  in  the  common 
law.  2  Bl.  Com.  258.  He  who  can  fii-st 
declare  his  intention  of  appropriating  to  his 
own  use  that  which  before  belonged  to 
nobody,  and  in  pursuance  of  such  intention, 
actually  takes  it  into  possession,  shall  there- 
by gam  the  absolute  property  in  it.  Id, 
ibid.  See  Id.  411.  Broom's  Max.  329, 
330.     2  Kent's  Com.  319. 

Qaod  per  me  aoa  paraaniy  aec  per  allani. 

What  I  cannot  do  by  myself,  I  cannot  by 
another.     4  Co.  24  b.     11  Co.  87  a. 

QUOD  PARTES  REPLACITENT.  L. 
Lat.  (That  the  parties  do  replead.)  The 
form  of  the  judgment  on  award  of  a  re- 
pleader.    2  ISalk.  579. 

QUOD  PERMITTAT.  (That  he  per- 
mit.) In  old  English  law.  A  writ  which 
lay  for  the  heir  of  him  that  was  disseised 
of  his  common  of  pasture,  against  the  heir 
of  the  disseisor.  CowelL  Termes  de  la  ley. 
Reg.  Grig.  155  b,  156.  It  was  also  a 
remedy  for  the  enforcement  of  other  privi- 
leges.    Id.  155. 

QUOD  PERMIITAT  PROSTERNERE. 
L.  Lat.  (That  he  permit — to  abate.)  In 
old  practice.  A  writ,  in  the  nature  of  a 
writ  of  right,  which  lay  to  abate  a  nuisance. 
3  Bl.   Com.  221. 

Qaod  popalaN   postremam  janait.  Id  jas 

ratarn  eaia.  What  the  people  have  last 
enacted,  let  that  be  the  established  law.  A 
law  of  the  Twelve  Tables,  the  principle  of 
which  is  still  recognized.     1  Bl.  Com.  89. 

QUOD  RECUPERET.  L.  Lat.  That 
he  recover.  The  ordinary  form  of  judg- 
ments for  the  plaintiff  in  actions  at  law.  1 
Arch,  Pr.  225.     1  Burr.  Pr.  246. 

Qaad  reaiedio  dcslUaitar,  ipsa  re  ralot, 
•i  caipa  abaic.  That  which  is  without  a 
remedy,  is  valid  by  the  [mere  force  of  the] 
thing  [or  act]  itself,  if  there  be  no  fault. 
BajcovCs  Max.  40,  reg.  9.  Or,  as  the  maxim 
may  be  analyzed,  the  mere  act  of  a  party 
{ypsa  res,)  if  no  fault  attach  to  it,  {si  culpa 
ahsit,)  will  sometimes  avml  (valet)  to  give 
him  a  right  for  which  the  law  has  provided 
no  express  remedy,  {quod  rem^dio  destitui- 
tur.)  The  principle  of  remitter  and  other 
extrajudicial  remedies  allowed  by  law.  3 
BL  Com.  20.     Broom's  Max.  101—104. 


Qaad  seaicl  i 


BOB  palest.  That  which  is  once  mine  can- 
not be  more  mine.  Co.  Litt  49  b.  A 
party  in  possession  needs  not  to  have  de- 
livery of  possession  made  to  him.  2  BL 
Com.  314.  Shep.  Touch.  212.  Dr.  Wood- 
desson  supposes  this  maxim  to  be  taken 
from  the  Institutes.  Quod  proprium  est 
ipsius,  amplius  ejus  fieri  rum  potest.  Inst. 
2.  20.  10.  1  Wooddes.  LecL  Introd.  Lect. 
5,  p.  Ixxi.,  note. 

QUOD  SI  CONTINGAT.  L.  Lat. 
That  if  it  happen.  Words  by  which  a  con- 
dition might  formerly  be  created  in  a  deed. 
LitL  sect.  330. 

Qnad  eak  certa  foraia  caBcaMaai  rel  re- 
•erratam  eat,  bob  trahilar  ad  Taloreai  rel 

coBipeaaatioBeaa*  That  which  is  granted 
or  reserved  under  a  certain  form,  is  not  [per- 
mitted to  be]  drawn  into  valuation  or  com- 
pensation. Bacon's  Max.  26,  reg.  4.  That 
which  is  granted  or  reserved  in  a  certiun 
specified  form,  must  be  taken  as  it  is  grant- 
ed, and  will  not  be  permitted  to  be  made 
the  subject  of  any  adjustment  or  compen- 
sation on  the  part  of  the  grantee.  Quoted 
by  Cowen,  J.  2  Hill's  (N.  Y.)  R.  423. 

This  maxim  is  best  illustrated  by  Lord 
Bacon's  own  words  and  examples.  *•  The 
law  permitteth  every  man  to  part  with  his 
own  interest,  and  to  qualify  his  own  grant 
as  it  pleaseth  himself,  and  therefore  doth 
not  admit  any  allowance  or  recompense,  if 
the  thing  be  not  taken  as  it  is  granted.  So, 
in  all  profits  a  prender,  if  I  grant  common 
for  ten  beasts,  or  ten  loads  of  wood  out  of 
my  copse,  or  ten  loads  of  hay  out  of  my 
meadows,  to  be  taken  for  three  years,  he 
[that  is,  the  grantee,]  shall  not  have  com- 
mon for  thirty  beasts,  or  thirty  loads  of 
wood  or  hay  the  third  year,  if  he  forbear 
for  the  space  of  two  years ;  here  the  time 
is  certain  and  precise.  So,  if  the  place  be 
limited,  as  if  I  grant  estovers  to  be  spent 
in  such  a  house,  or  stone  towards  the  re- 
paration of  such  a  castle,  although  the 
grantee  do  bum  of  his  fuel,  and  repair  of 
his  own  charge,  yet  he  can  demand  no  al- 
lowance for  that  he  took  it  not."  Bacons 
Max.  26,  27.     See  Broom's  Max.  305. 

Qaod  taeite  iatellii^tar dcoMeaoa  videlar. 

What  is  tacitly  understood  is  not  considered 
to  be  wanting.     4  Co.  22  a. 

Qaod  Toiait  bob  dixit.  What  he  in- 
tended he  did  not  say,  or  express.  He 
may  have  intended  so,  but  he  did  not  say 
it.  An  answer  sometimes  made  in  over- 
ruling an  argument  that  the  law-maker  or 
testator  meant  so  and  so.  1  Kent's  Com, 
468,  note.     If  a  will  be  imcertain  or  unin- 
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telligible  on  its  face,  it  is  as  if  no  will  had 
been  made.  Kent,  C,  1  Johns,  Ch.  R.  235. 

Qnomodo  quid  coHstitaitar,  e^dena  modo 
diflsoiritnr.  In  whatever  way  a  thing  is  con- 
stituted, in  the  same  way  is  it  dissolved ; 
(a  record  by  a  record,  writing  by  writing, 
parliament  by  parliament,  parol  by  parol.) 
Jenk.  Cent,  74,  case  40. 

QUONIAM  ATTACHIAMENTA.  L. 
Lat.  (Since  the  attachments.)  One  of 
the  oldest  books  in  the  Scotch  law ;  so 
called  from  the  two  first  words  of  the 
volmne.     Jacob,    Whishaw. 

QUORUM.  Lat.  Of  whom;  whereof. 
This  genitive  plural  of  the  common  pro- 
noun qui,  has  in  modem  law  become  a  sub- 
stantive, being  used  in  the  titles  of  justices 
of  the  peace,  and  through  this  channel  has 
finally  been  adopted  as  an  ordinary  word, 
to  denote  a  certain  number  of  persons 
whose  presence  is  requisite  at  meetings  of 
public  or  private  bodies,  for  the  transaction 
of  business.  The  process  by  which  this 
appropriation  of  the  word  has  been  efiected 
may  be  traced  as  follows. 

In  the  commissions  by  which  justices  of 
the  peace  were  originally  appointed,  (and 
the  form  of  which  m  England  is  still  re- 
tained with  little  change,)  they  were  all 
appointed  jointly  and  severally,  to  keep  the 
peace,  and  any  two  or  more  of  them  to  in- 
quire of,  and  determine  felonies  and  other 
misdemeanors  ;  in  which  number  some  par- 
ticular justices,  or  one  of  them,  were  direct- 
ed to  be  always  included,  and  no  business 
to  be  done  without  their  presence,  the  words 
of  the  commission  running  thus :  Quorum 
aliquem  vestrum,  A.  B.,  C.  D.,  <fec.,  unum 
esse  volumus ;  (of  whom  we  will  one  or 
some  of  you,  A.  B.,  C.  D.,  «fec.,  to  be  one.) 
Whence  the  persons  so  named  were  usually 
called  "justices  of  the  quorum,**  The  prac- 
tice of  appointing  only  a  select  niraiber  of 
justices,  eminent  for  their  skill  and  dis- 
cretion, to  be  of  the  quorum,  has  in  modem 
times  been  in  a  great  degree  discontinued, 
almost  all  of  them  being  advanced  to  that 
dignity,  and  named  in  the  quorum  clause. 
1  Bl.  Com,  351.  So  that  the  title,  though 
still  retained,  has  lost  much  of  its  ancient 
significancy. 

The  association,  in  this  way,  of  the  word 
quorum,  with  a  particular  number  of  jus- 
tices, without  whose  presence  no  business 
could  be  done,  led  by  a  natural  and  easy 
transition  to  the  adoption  of  the  same  word 
to  express  a  required  number  of  any  de- 
scription of  associated  persons,  for  the 
transaction  of  their  proper  business,  which 
is  its  prevalent  modem  meaning. 


^■•tiea  la  r«rbifl  ■■!!«  eat  aBtbifmiCas, 
iU  nails  ex|»«»itio  centra  Tcrba  [eziprcMa] 

Aeada  «•••  As  long  as  there  is  no  ambiguity 
in  the  words  [of  an  instrument,]  there  should 
be  no  interpretation  made  against  the 
[express]  words.  Wingate*s  Max.  24, 
max.  16.  Co,  Litt,  147  a.  A  leading 
maxim  in  the  construction  of  deeds  and 
statutes.  2  Bl,  Com.  379.  1  Kent*s  Com. 
468,  note.  2  Id.  655.  See  1  Duer  on 
Ins,  169,  note.  It  is  not  however  allowed 
to  prevail  so  as  to  defeat  the  manifest 
intent  and  object  of  the  parties  to  an 
instrument,  where  it  is  clearly  discernible 
on  the  face  of  the  instrument,  and  the 
ig;norance  or  blunder  or  mistake  of  the  par- 
ties has  prevented  them  from  expressing  it 
in  the  appropriate  language.  1  Stores 
Eq.  Jur.  §  168. 

QUOTUPLEX.  Lat.  Of  how  many 
kinds ;  how  many  fold.  A  term  of  fre- 
quent occurrence  in  Sheppard's  Touchstone. 
Id.  37,  60,  117,  160,  et  passim. 

QUOUSQUE.  Lat.  As  long  as.  An 
apt  word  of  limitation  in  old  conveyances. 
10  Co.  41  b,  Mary  Portington*s  case, 

QUYKE.  In  old  records.  Quick; 
living ;  a  quiek  or  live  beast.     Cowell, 

QY.     L.  Fr.     Who,  which.     Kelham, 


R. 

RACES,  Rases.  L.  Fr.  Pulled  down. 
Kelham, 

RACHATER.  L.  Fr.  To  redeem  ;  to 
re-purchase,  (or  buy  back.)     Kelham. 

RACHETUM.  L.  Lat.  [from  O.  Fr. 
rachapter,  rachater,  racheter,  to  redeem  ; 
from  achater,  or  acheter,  to  buy.]  In  old 
Scotch  law.  A  pecuniary  satisfaction  or 
composition  for  an  offence,  answering  to  the 
Saxon  weregUd.  Stat.  1  Rob.  Reg,  Scot. 
c.  3.     Spelman. 

Theft-bote,  or  thief-bote.  Id.  Skene 
de  Verb,  Signif, 

RACHIMBURGII,  Rachinburgii.  L. 
Lat.  [from  Genn.  racha,  or  racist,  Sax. 
race,  a  cause,  matter  or  argument.]  In  old 
European  law,  Rachenburgers ;  judges 
among  the  Salians,  Ripuarians  and  some 
other  nations  of  Germany  who  sat  with 
the  count  (comes)  in  his  court  called  mallum, 
and  were  generally  associated  with  htm  in 
all  matters.    L,  Salic,  titt.  62,  69.      L. 
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Ripuar,  tit.  32,  §  3.  CapituL  Carol,  lib.  5, 
c.  14.  Spelman.  The  word  was  found 
by  Spelman  in  an  old  MS.  copy  of  the 
Laws  of  Canute.  Montesquieu  writes  it  ra- 
thhnhurges.    JEspritdes  Loix,  liv.  30,  c.  18. 

RACK  RENT.  A  rent  of  the  full  value 
of  the  tenement,  or  near  it.  2  Bl.  Com, 
43.     1  ChitL  Gen,  Fr.  228. 

RADECHENISTRES.  A  word  used 
in  Domesday  Book,  which  Spelman  inter- 
prets to  mean  freemen,  Domesd,  fol.  18, 
lltt.  Glowc.  Berchelay,     Spelman. 

RAENCON,  Baancon,  L.  Fr.  A  ran- 
som.    Kelham, 

RAGEMAN.  A  statute,  so  called,  of 
jiistices  assigned  by  Edward  I.  and  his 
council,  to  go  a  circuit  through  all  England, 
and  to  hear  and  determine  all  complaints 
of  injuries  done  within  five  years  next 
before  Michaelmas,  in  the  fourth  year  of 
his  reign.     Spelman, 

RAGMAN'S  (or  RAGIMUND'S) 
ROLL.  In  Scotch  law.  A  roll  or  record 
said  to  have  been  made  by  direction  of  one 
Ragimund,  a  legate  from  Rome,  who  calling 
before  him  all  the  beneficed  clergymen  in 
the  kingdom,  caused  them  on  oath,  to  give 
in  tlie  true  value  of  their  benefices,  accord- 
ing to  which  they  were  afterwards  taxed 
by  the  court  of  Rome.*  Whishaw,  After 
being  taken  away  by  the  English,  it  was 
restored,  with  other  deeds  and  mstruments, 
by  Edward  III.  Baker's  Ckron,  fol.  127. 
CowelL 

RAIN.  L.  Fr.  A  ring.  Far  rain  et 
parbasUm;  by  ring  and  staff.     Kelham, 

RAINE.     L.  Fr.     Queen.     Kelham. 

RAISE.  To  create,  or  constitute.  To 
raise  a  use,  is  to  create  it.  1  Steph.  Com, 
332,  333.  2  CraJbb's  Real  Frop,  462, 
et  seq, 

RAN.  Sax.  In  Saxon  and  old  English 
law.  Open  theft,  or  robbery,  {aperta 
rapina,)  Leg,  Saxon,  Canuti  R,  c.  58. 
Spelman,     Lamb,  Archaion,  fol.  125. 

RANGER.  In  forest  law.  A  sworn 
officer  of  the  forest,  whose  office  chiefly 
consists  in  three  points :  to  walk  daily 
through  his  charge,  to  see,  hear  and  inquire 
as  well  of  trespasses  as  trespassers  in  his 
bailiwick ;  to  drive  the  beasts  of  the  forest, 
both  of  venery  and  chace,  out  of  the  de- 


afforested  into  the  forested  lands ;  and  to 
present  all  trespasses  of  the  forest  at  the 
next  courts  holden  for  the  forest.  CowelL 
Manwood,  cited  ibid, 

RANK.  In  English  law.  Excessive; 
too  large  in  amount;  as  a  rank  modus, 
2  Bl  Com,  30. 

RANSOM.  [L.  Fr.  raunsom,  raunsome ; 
L.  Lat.  redemptio,]  Redemption  from  the 
power  of  another.  A  sum  paid  to  redeem 
a  person,  from  captivity,  imprisonment  or 
punishment;  or  to  redeem  property  from 
seizure. 

In  old  English  law.  A  species  of  fine. 
According  to  Lord  Coke,  "it  is  all  one 
with  a  fine,  for  by  the  payment  of  the  fine, 
the  party  redeems  himself  from  imprison- 
ment that  attends  the  fine,  and  then  there 
is  an  end  [^ww]  of  the  business."  Co,  Lilt, 
127  a.  See  4  Bl,  Com,  380.  Britton  uses 
both  terms  in  close  connexion.  Sur  peyne 
de  raimsome  ei  de  fyn  ;  on  pain  of  ransom 
and  of  fine.     Britt,  c.  11. 

A  severe  or  heavy  kind  of  fine,  beyond 
the  ordinary  amount.  The  old  rule  was 
that  where  a  statute  spoke  both  of  a  Jine 
and  ransom,  the  ransom  should  be  treble 
to  the  fine  at  least.  CowelL  Dyer,  282. 
4  BL  Com.  380.  Spelman  calls  it  mulcta 
gravissima,  the  severest  kind  of  fine. 

RANSOM.  In  international  law.  The 
redemption  of  captured  property  from  the 
hands  of  an  enemy,  particularly  of  pro- 
perty captured  at  sea.  1  Kent's  Com, 
104. 

A  sum  paid  or  agreed  to  be  paid  for  the 
redemption  of  captured  property.  Id.  105. 
Otherwise  called  a  ransom  debt.    Id,  107. 

The  contract  by  which  a  ransom  is  agreed 
to  be  paid.  The  mstrument  containing  such 
contract.  Otherwise  called  a  ransom  con- 
tract, and  a  ransom  bill.     Id.  104 — 107. 

RANSOM  BILL.  In  international  law. 
A  contract  by  which  a  sum  of  money  is 
agreed  to  be  paid  for  the  ransom  of  pro- 
perty captured  at  sea,  and  containing  also 
other  stipidations  as  to  the  return  of  the 
vessel,  &c.  1  Kent's  Com.  106,  106.  A 
ransom  biU,  when  not  locally  prohibited,  is 
a  war  contract,  protected  by  good  faith  and 
the  law  of  nations.     Id.  104. 

Ransoms  are  little  known  in  the  com- 
mercial law  of  England,  being  prohibited  by 
statute  except  in  some  peculiar  cases.  They 
are  however  recognized  among  other  mari- 
time nations,  and  have  never  been  prohibited 
in  the  United  States.  Id,  104,  105.  See 
2  Oallison's  R.  325. 
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RAP.     L.  Fr. 
Britt.  c.  1. 


Rape.     Rap  de  femme. 


RAPE.  [L.  Lat.  rapa.]  In  English 
law.  An  intermediate  division  between  a 
shire  and  a  hundred ;  or  a  division  of  a 
county,  containing  several  hundreds.  1  Bl. 
Com.  116.  CowelL  It  seems  to  be  pecu- 
liar to  the  county  of  Sussex.     Id,  ibid. 

RAPE.  [L.  Fr.  rap  de  femme;  L.  Lat. 
raptus  mulierum.]  In  criminal  law.  The 
violation,  or  carnal  knowledge  of  a  woman 
forcibly,  and  against  her  will.  4  BL  Com. 
210.  Cowell.  Spelman,  voc.  Baptus. 
1  Russell  on  Crimes,  675. 

RAPE  OF  THE  FOREST.  [L.  Lat. 
raptus  foresta.]  In  old  English  law.  Tres- 
pass committed  in  a  forest  by  violence. 
CowelL     Spelman.     LL.  Hen.  I.  c.  11. 

RAPINA.  Lat.  [from  rapere,  to  drag, 
or  carry  away  forcibly.]  In  the  civil  law. 
The  violent  taking  from  the  person  of  an- 
other, of  money  or  goods  for  the  sake  of 
gain ;  robbery  from  the  person.  Hallifax 
Anal,  b.  2,  c.  23,  num.  1,  2.  Jleinecc. 
Elem.  Jur.  Civ.  lib.  4,  tit.  2,  §  1071. 

In  old  English  law.  Open  and  violent 
larceny  from  the  person ;  robbery.  Stat. 
14  Car.  II.  c.  22.   CowelL  4  BL  Com.  242. 

RASE,  [from  Lat.  rasus^  shaved  or 
scraped.]  In  old  English  law.  Strike; 
struck  measure ;  that  in  which  the  com- 
modity measured  was  made  even  with  the 
top  of  the  measure,  by  scraping  or  striking 
off  all  that  was  above  it.  An  old  ordinance 
for  bakers,  brewers,  &c.  provided  that  toll 
should  be  taken  by  the  rase  and  not  by  the 
Iveap  or  cantel.  Cowell  quotes  the  pro- 
vision, but  strangely  overlooks  the  meaning 
it  so  clearly  expresses,  and  makes  rase 
(raseria)  to  be  "a  measure  of  com,  now 
disused." 

RASURE.  [L.  Fr.  rassure,  rasoure, 
from  Lat.  rasura,  from  radere,  to  scrape.] 
A  scraping  off;  the  removal  of  one  or 
more  words  from  an  instrument,  by  scraping 
the  writing  off  or  out.  One  of  the  modes 
by  which  a  deed  may  be  avoided,  or  ren- 
dered of  no  effect.  2  BL  Com.  308.  Shep. 
Touch.  56,  68,  71.  Rasure  is  properly 
distinguished  from  obliteration,  which  is 
effected  by  marking  out  the  writing  with 
pen  and  ink ;  but  the  terms  are  sometimes 
used  as  synonymous.  See  18  Johns. 
R.  499. 

RATE   OF   EXCHANGE.      In  com- 


mercial  law.  The  actual  price  at  which  a 
bill,  drawn  in  one  coimtry  upon  another 
country,  can  be  bought  or  obtained  in  the 
former  country,  at  any  given  time.  Story 
on  Bills,  §  31. 

RATIFICARE.  Lat.  [from  ratus,  valid, 
aad  facere,  to  make.]  In  old  conveyancing. 
To  ratify.  Ratificasse ;  have  ratified.  A 
formal  word  in  deeds  of  confirmation.  lAtt. 
sect.  515.  Lord  Coke  observes  that  "it  is 
equipollent  to  confirmarer  Co.  Lilt. 
295  b. 

RATIHABITIO.  Lat.  [from  ratus, 
approved,  and  habere,  to  hold.]  In  civil  and 
old  Enghsh  law.  A  holding  as  approved ; 
approval  or  ratification.  Batihabicio  man- 
dato  »4niparainr.  Ratification  is  equiva- 
lent to  express  command.  Dig,  46.  3.  12.  4. 

See    OmaU   ratihabiiio,    (kc.        Stwy    on 

Agency,  §  239.  Per  ratihabitioDem  quce 
retrotrahitur  ad  disseysinam  ;  by  the  ratifi- 
cation which  relates  back  to  the  disseisin. 
BracL  174  b. 

RATIO.    Lat.   Reason.   Ratio  legu  eat 

aalaia  leffis;  mutata  lef^i*  ratioae,  ma- 
laiar  ct  lex.     The  reason  of  a  law  is  the 

soul  of  the  law ;  when  the  reason  of  a  law 
is  changed,  the  law  also  is  changed.   7  Co. 

7  a,  Milborn^S  case.    Ratio  lovi*  cat  aaima 

icnia.  The  reason  of  a  law  is  the  soul  of  a 
law.     Jenk.  Cent,  45,  case  86. 

An  account.  Reddere  rationem  ;  to  give 
an  account.     Cowell. 

A  cause.     See  Ratione. 

RATIONABILIS.  Lat.  [from  rotio, 
q.  v.]  In  old  English  law.  Reasonable. 
Quam  longum  esse  debet  [rationabile  tevi- 
pus]  non  definitur  in  lege,  sed  pendet  ex 
discretione  justitiariorum  ;  how  long  ["  a 
reasonable  time"]  ought  to  be,  is  not  defined 
in  law,  but  rests  in  the  discretion  of  tbe 
justices.  Co.  Litt.  56  b.  See  De  ration- 
abili,  De  rationabilibus. 

RATIONE.  Lat.  By  reason  of;  on 
account. 

Ratione  impotent i ce  ;  on  account  of  in- 
ability. A  ground  of  qualified  property  in 
some  animals  fertE  naiura,  as  in  the  young 
ones,  while  they  are  unable  to  fly  or  run. 
2  BL  Com.  394. 

Ratione  soli :  on  account  of  the  soil ; 
with  reference  to  the  soil.  Said  to  be  the 
ground  of  ownership  in  bees.     Id.  393. 

Ratione  tenures :  by  reason  of  tenure ; 
as  a  consequence  of  tenure.  3  BL  Com. 
230. 
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RAUNSOM,  Baunsome.  L.  Fr.  Ran- 
som ;  a  fine ;  a  severe  kind  of  fine.  Sur 
peyne  de  raunsome ;  on  pain  of  ransom. 
Britt.  c.  11.  Per  raunsome  simple  ou 
graund,  solonc  lefait;  by  an  ordinary  or  a 
great  ransom,  according  to  the  fact.  Id, 
ibid,  F%iny  par  prison  et  greve  raunsom. 
Id.  c.  48. 

RAVISHMENT.  [Lat.  rapius.l  In 
old  English  law.  A  forcible  taking  away, 
as  of  a  ward.  Co.  Litt  79  b.  See 
3  Beeves'  Mist.  179.  It  was  applied  to 
both  sexes.  Co,  Litt.  ub,  sup,  3  Bl. 
Com,  141. 

RE.  FA.  LO.  An  abbreviation  of  re- 
cordari  facias  \oquelam,  (q.  v.) 

RE,  verbiBy  scripio,  consensu,  traditione, 
Junctura,  vestes  sumere  paota  solent. 

From  the  thing  [itself,]  from  words,  from 
writing,  from  consent,  from  delivery,  from 
union,  agreements  usually  take  their  vest- 
ments. A  couplet  formerly  in  use,  framed 
to  express  (in  aid  of  the  memory)  the  six 
different  modes  in  which  obligation  might 
be  contracted,  which  were  fancifully  termed 
its  vestments  or  garments,  that  is,  the  forms 
in  which  it  was  clothed.  It  is  twice  quoted 
by  Bracton,  who  explains  the  six  forms  in 
detail.  Bract,  fol.  16  b.  Id,  fol.  99—101. 
It  is  thus  expressed  in  the  prose  of  Britton. 
Obligation  doit  estre  vestue  de  v,  maneres 
de  garnementz ;  de  chose,  de  parole,  de 
escript,  de  unite  de  volounte,  de  bail,  de 
joynture.  Britt,  c.  28.  It  seems  to  be  a 
mere  extension  of  the  fom-fold  division  of 
the  Institutes :  Aut  re,  aut  verbis,  aut 
Uteris,  aut  consensu.     Inst,  3.  14.  2. 


RE,  Ret,  Rey, 
Kelham, 


L.  Fr.     King ;  a  king. 


REAL.  [L.  Fr.  reale  ;  Lat.  realis,  from 
res,  a  thing.J  In  the  civil  law.  Relating 
or  belonging  to,  or  founded  upon  a  thing, 
{res),  as  distinguished  from  personal,  which 
related  to  a  person  {^persona,)  Calv,  Lex, 
This  is  the  proper  sense  of  the  word. 

In  the  common  law.  Relating  or  be- 
longing to,  arising  from  or  founded  upon 
lands,  tenements  or  hereditaments.  See 
Heal  action.  Real  Estate,  Things  real. 
This  sense  of  the  word  is  derived  from  the 
feudal  law,  in  which  land  was  considered 
of  paramount  importance  to  all  other  things, 
as  subjects  of  property,  claiming,  as  it  were, 
the  epithet  of  res,  xat'  Jfo/^i'.  The  barbar- 
ous Latin  word  realis  occurs  (though  rarely) 
in  the  civil  law,  in  the  sense  firat  above 
given,  but  is  used  by  Bracton  and  subse- 


quent writers  in  the  comimon  law  sense  of 
the  term.     See  Realis, 

REAL  ACTION.  [L.  Fr.  accim  reale  ; 
L.  Lat.  actio  realis,  placitum  realc^  An 
action  for  the  recovery  of  real  property ; 
an  action  relating  to  real  property ;  an  ac- 
tion whereby  the  plaintiff,  or  demandant, 
claims  the  specific  recovery  of  any  lands, 
tenements  or  hereditaments.*  3  Steph. 
Com.  459.     3  Bl,  Com,  117,  118. 

This  term  seems  to  be  an  accommoda- 
tion of  the  actio  in  rem,  of  the  civil  law,  res 
being  used  in  its  feudal  sense  of  land.  The 
res  for  which  the  civil  law  action  lay,  might 
be  a  personal  chattel,  as  well  as  land.  Inst. 
4.  6.  1,  14.  Story's  Confl,  of  Laws,  §  530. 
The  threefold  division  of  actions  into  real, 
personal  and  mixed,  is  obviously  taken  from 
the  civil  law.     Inst.  4.  6.  1,  20. 

REAL  ASSETS.  Lands  or  real  estate 
in  the  hands  of  an  heir,  chargeable  with  the 
payment  of  the  debts  of  the  ancestor.  2 
BL  Com,  244,  302.  2  Williums  on  Exec. 
1436.     See  Assets  by  descent, 

REAL  CONTRACT.  In  the  civil  law. 
A  contract  in  which  the  obligation  arose 
from  the  thing  (ex  re)  itself,  which  was  the 
subject  of  it.  Inst,  3.  14.  2.  Id.  3.  15. 
Real  contracts  were  those  in  which,  besides 
the  consent  of  the  parties,  the  delivery  of 
some  thing  was  required  to  perfect  the  ob- 
ligation. Hallifax  Anal,  b.  2,  c.  15,  num.  1. 

In  the  common  law.  A  contract  respect- 
ing real  property,  as  a  lease  of  land  for 
years.     3  Co,  22  a.  Walker's  case, 

REAL  ESTATE.  Landed  property, 
including  all  estates  and  interests  in  lands 
which  are  held  for  life  or  some  longer  period 
of  duration.*  An  estate  in  fee  or  for  life 
in  land,  not  comprehending  terms  for  years 
or  any  interest  short  of  a  freehold.  3  Kent's 
Com,  401. 

In  New  York,  the  term  "  real  estate"  has 
been  declared  by  statute  to  be  equivalent 
in  meaning  to  "  land,"  (1  R,  S,  [387,] 
379,  §  2,)  and  to  "  lands,  tenements  and 
hereditaments,"  (Id,  [750,]  741,  §  10 ;) 
and  has  been  otherwise  "  construed  to  in- 
clude every  estate,  interest  and  right,  legal 
and  equitable,  in  lands,  tenements  and 
hereditaments,  except  such  as  are  deter- 
mined or  extinguished  by  the  death  of  an 
intestate,  seised  or  possessed  thereof,  or  in 
any  manner  entitled  thereto,  and  except 
leases  for  years,  and  estates  for  the  life  of 
another  person."  Id,  [744,  755,]  745,  §  27. 

REAL    EVIDENCE.      [Lat.   evidentia 
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rei  vel  factiJ]  All  evidence  of  whicli  any 
object  belonging  to  tbe  class  of  things  is 
the  source ;  persons  also  included,  in  respect 
of  such  properties  as  belong  to  them  in 
common  with  things.  This  term  has  been 
recently  introduced  from  the  civil  law. 
Best  anUvid.  221,%  178. 

REAL  INJURY.  In  the  civil  law.  An 
injury  arising  from  an  unlawful  act,  as  db- 
tinguished  from  a  verbal  injury  which  was 
done  by  words,  Hcdlifax  Anal,  b.  2,  c.  25, 
num.  3,  4. 

REAL  (or  PREDIAL)  SERVITUDE. 
In  the  civil  law.  A  right  which  one  estate 
or  piece  of  land  (  pradium)  owes  to  another 
estate.     See  Prcsdial  servitude, 

REAL  STATUTES.  In  the  civil  law. 
Statutes  which  have  principally  for  their 
object,  property,  and  which  do  not  speak  of 
persons,  except  in  relation  to  property. 
Story's  Confi.  of  Laws,  §  18.     See  Statute. 

REAL  PROPERTY  consists  of  lands, 
tenements  and  hereditaments.  1  Hilliard's 
Real  Prop.  49. 

REAL  THINGS,  (or  THINGS  REAL.) 
In  the  common  law.  Such  things  as  are 
permanent,  fixed  and  immoveable,  which 
cannot  be  earned  out  of  their  place,  as  lands 
and  tenements.  2  Bl.  Com,  15.  Things 
substantial  and  immoveable,  and  the  rights 
and  profits  annexed  to,  or  issuing  out  of 
them.     1  Steph.  Com,  166. 

This  expression  is,  in  strictness,  clearly 
pleonastic,  the  sense  of  thing  {res)  being 
already  implied  in  the  word  real,  as  will  at 
once  appear  by  giving  it  a  Latin  form,  res 
reales.     See  Meal. 

REALE.  L.  Fr.  Real.  Accions  per- 
sonelles  ou  reales.     Britt,  fol.  1  b. 

REALE,  Real.  L.  Fr.  Royal.  Kel- 
ham, 

REALIS.  L.  Lat.  In  old  English  law. 
Real ;  relating  to  land.  Quadam  [actiones] 
sunt  reales,  et  gucsdam  sunt  personates; 
some  actions  are  real,  and  some  are  per- 
sonal. Bf-act.  fol.  159  b.  Secundum  quod 
placitum  fuerit  reale  vel  personals;  ac- 
cording as  the  plea  is  real  or  personal.  Id, 
fol.  1  b. 

REALTY.  The  quality  of  bemg  real, 
or  relating  to  lands  and  tenements.*  Things 
real.    1  St^h.  Com.  166. 

109 


REASONABLE  PART.  In  old  Eng- 
lish law.  That  share  of  a  man's  goods 
which  the  law  gave  to  his  wife  and  chil- 
dren after  his  decease.     2  Bl.  Com,  492. 

RE-ASSURANCE.  A  contract  made 
by  the  first  insurer  of  property  with  ano- 
ther  insurer,  by  which  he  has  the  entire 
sum  he  has  insured,  re-assured  to  him,  for 
the  purpose  of  obtaining  indemnity  against 
his  own  act.*  3  Kenfs  Com.  278,  279. 
Otherwise  called  re-insura7ice,  1  Fhill.  on 
Lis.  146. 

Re-assurance  is  prohibited  in  England, 
except  in  special  cases,  by  statute  19  Geo. 
IL  c.  87,  §  4. 

RE-ATTACHMENT.  [L.  Lat.  re-at- 
tachiamentum.]  In  old  English  practice. 
A  second  or  repeated  attachment.  CoweU, 
Reg,  Jud.  35. 

REAUME,  Reaugme,  Reame.  L.  Fr. 
Realm.     Kelham. 

REAVER.  L.  Fr.  To  have  agam,  or 
have  back ;  to  re-have.     Britt.  c.  93. 

REBEAUX,  Reheaix,  Reheux.  L.  ^r. 
Rebels  ;  disobedient  persons.    Kelham. 

REBELLIO.  Lat  In  old  English  law. 
RebelUon.     Stat.  Marlhr.  c.  7. 

REBELLION,  Commission  of.  In  equity 
practice.  A  process  of  contempt  issued  on 
the  non-appearance  of  a  defendant.  See 
Commission  of  rebellion. 

REBELLIS.  Lat.  In  old  English  law. 
A  rebel.     Stat.  Marlhr,  c.  7. 

REBOTABLE.  L.  Fr.  [from  reiboter,  q.  v.] 
That  may  be  rebutted,  put  or  thrust 
back,  or  barred  ;  barrable,  rebuttable.  Le 
madle  est  receivable,  et  lafemms  rebotable ; 
the  male  is  receivable,  (may  be  admitted,) 
and  the  female  rebuttable,  (may  be  rejected.) 
Britt.  c.  119. 

REBOTER,  i2f6owter.  L.  Fr.  To  put 
or  thrust  back ;  to  repel ;  to  bar ;  to  rebut ; 
to  reject.  Reboter  V assise  ;  to  bar  the  as* 
sise.     Britt.  c.  77. 

REBUTTER,  [from  L.  Fr.  reboter ;  to 
thrust  back,  repel  or  bar.]  In  pleading. 
A  defendant's  answer  of  fact  to  a  plaintifl's 
surrejoinder ;  the  third  pleading  in  the  se- 
ries on  the  part  of  the  defendant.  Steph. 
PI.  59.    3  Bl,  Com.  810.   Co,  Litt,  803  b. 

Rebutter,  in  the  old  books,  had  also  the 
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general  sense  of  bar  or  estoppel.  Bro,  Abr, 
Barre,  num.  23,  25.  Cowell.  Co.  Litt, 
865  a.  Shep.  Touch,  182.  And  it  is  still 
occasionally  used  in  this  sense.  Story,  J., 
1  Sumner's  R.  263. 

RECAPTION,  [from  Lat.  recaptio,  from 
re,  again,  and  captio,  a  taking.]  A  re- 
taJdng,  or  taking  back.  A  species  of  reme- 
dy by  the  mere  act  of  the  party  injured, 
(otherwise  termed  reprisal,)  which  happens 
when  any  one  has  deprived  another  of  his 
property  in  goods  or  chattels  personal,  or 
wrongfully  detains  one's  wife,  child  or  ser- 
vant. In  this  case,  the  owner  of  the  goods, 
and  the  husband,  parent  or  master  may 
lawfully  clwm  and  retake  them,  wherever 
he  happens  to  find  them,  so  it  be  not  in  a 
riotous  manner,  or  attended  with  a  breach 
of  the  peace.  3  Inst.  134.  3  BL  Com.  4. 
3  Stepk.   Com.  358. 

In  English  practice.  A  writ  to  recover 
damages  against  a  person  who,  pending  a 
replevin  for  a  former  distress,  distrains  again 
for  the  same  rent  or  service.*  3  Bl.  Com. 
150. 

Receditar  a  plaeitia  juris^  poliu*  qHani 
l^jnrlM  et  delicts  naneaBt  impuaita.  Posi- 
tive rules  of  law  (as  distmguished  from 
maxims  or  conclusions  of  reason,)  will  be 
receded  from,  [given  up  or  dispensed  with] 
rather  than  crimes  and  wrongs  should  re- 
main unpunished.  Bacon's  Max.  55,  reg. 
12.     See  Placita  juris. 

RECEIPT.  [L.  Fr.  resceit.]  An  ac- 
knowledgment in  writing  of  havmg  received 
a  sum  of  money  or  other  valuable  con- 
sideration ;  an  acquittance.  An  acknow- 
ledgment of  the  receipt  of  the  consideration 
money  constitutes  a  formal  clause  in  all 
deeds  of  conveyance. 

In  old  practice.  Admission  of  a  party 
to  defend  a  suit,  as  of  a  wife  on  default  of 
the  husband  in  certain  cases.  Litt.  sect. 
668.  Co.  Lilt.  352  b.  Called  also  de- 
fensio  juris.     Id.  ibid. 

RECEIPTMENT.  [L.  Fr.  resceitfnent, 
q.  v.]  In  old  English  law.  The  receiving 
or  harboring  a  felon  knowingly,  after  the 
commission  of  a  felony.  Stat.  Westm.  1, 
c.  14.  2  Inst.  182.  Answering  to  the 
Scotch  resetting  or  resset,  (q.  v.) 

RECEIPTOR.  In  practice.  A  person 
to  whom  goods  levied  on  by  a  sheriff  are 
delivered,  on  his  undertaking  (called  a  re- 
ceipt,) to  deliver  the  same  to  the  sheriff,  on 
demand,  or  to  pay  the  amount  of  the  exe- 
cution, with  costs.     5  HilVs  B.  588,  590. 


RECEIVER.  L.  Fr.  To  receive ;  to 
admit.  Si  la  feme  pria  desire  receive  et 
soil  receive  ;  if  the  wife  pray  to  be  received 
and  is  received.     Litt.  sect.  668. 

RECEIVER.  [L.  Lat.  receptor.]  In 
criminal  law.  One  who  receives  stolen 
goods  from  thieves,  and  conceals  them. 
Cowell.  This  was  always  the  prevalent 
sense  of  the  word  in  the  common  as  well  as 
the  civil  law.     Id. 

RECEIVER.  In  equity  practice.  An 
officer  appointed  by  a  court  of  chancery  or 
equity,  to  take  possession  of  the  property 
of  a  defendant,  or  of  property  which  is  the 
subject  of  litigation,  and  to  hold  the  same 
and  apply  the  profits,  or  dispose  of  the  pro- 
perty itself  under  the  direction  of  the  court ; 
with  the  view  of  more  effectually  securing 
the  rights  of  the  complainant  or  other  par- 
ties who  may  be  entitled.* — ^An  mdifferent 
person  between  the  parties,  appointed  by 
the  court  to  receive  the  rents,  issues  or 
profits  of  land  or  other  thing  in  question  in 
the  court,  pending  the  suit,  where  it  does 
not  seem  reasonable  that  either  party  should 
do  it.  Wyalfs  Prac.  Reg.  355.  The  ap- 
pomtment  of  a  receiver  is  applied  for  by 
bill,  petition  or  motion,  and  is  a  common 
preliminary  proceeding  to  the  winding  up 
of  the  affairs  of  a  partnership  or  mcorpo- 
rated  company,  as  well  as  an  ordinary  ad- 
junct to  a  judgment  creditor's  bill.  Seie 
Edwards  on  Receivers,  1 — 18. 

RECENS  INSECUTIO.  L.  Lat.  In 
old  English  law.  Fresh  suit ;  fresh  pur- 
suit. Pursuit  of  a  thief  immediately  after 
the  discovery  of  the  robbery.  1  Bl.  Com. 
297. 

RECEPTAMENTUM.  L.  Lat. 
Fr.  recettement.]  In  old  English  law. 
ceiptment ;  the  receiving  (Scotch,  resetting,) 
or  harboring  a  felon  after  the  commission 
of  the  crime.     Bract,  fol.  152  b. 

RECEPTARE.  L.  Lat.  In  old  Eng- 
lish  law.  To  receive  ;  to  harbor  (a  felon.) 
Jurare  debent  guod  utlagatos,  murdrilores, 
robbalores  el  burglatores  non  receptabunt, 
nee  eis  consentient;  ought  to  swear  that 
they  will  not  harbor  outlaws,  murderers, 
robbers  and  burglars,  nor  will  consent  [or 
be  privy]  to  them.     Bract,  fol.  115  b. 

RECEPTATOR.  L.  Lat.  A  receiver 
or  harborer  of  a  f elon.     Bract,  fol.  116  b. 

RECESSUS.  Lat.  [from  recedere,  to  go 
back.]    In  old  English  law.    A  going  from ; 
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a  going  off  or  out  of  land.  Cum  libera 
accessu  et  recessu  ;  with  free  access,  and  re- 
cess, [ingress  and  egress.]  Bract,  fol.  231  b. 

RECETOUR,  Becettour,  L.  Fr.  A  re- 
ceiver or  harborer  of  a  felon  ;  an  accessary 
after  the  fact.  BritU  c.  24.  One  who  re- 
ceived and  concealed  a  returned  outlaw. 
Id,  c.  12. 

RECETTEMENT.  L.Fr.  Receiptment ; 
the  receiving  and  harboring  a  felon.  Del 
eonsentment  ou  del  recettement  de  ceux 
felons  d  escient ;  of  consenting  to,  or 
harboring  such  felons  knowingly.  Britt. 
c.  1. 

RECHATER.  L.  Fr.  To  ransom ;  to 
buy  back.     Kelham. 


[L.   Lat.    recitatio,']      In 
Th< 


RECITAL, 
conveyancing.  The  formal  preliminary 
statement  in  a  deed  or  other  instrument,  of 
such  deeds,  agreements  or  matters  of  fact 
as  are  necessary  to  explain  the  reasons  upon 
which  the  transaction  is  founded.  2  Bl, 
Com.  298.  The  recital  is  contuned  in  the 
premises  (q.  v.)  of  a  deed,  and  usually 
commences  with  the  formal  word  **  where- 
as" which,  when  there  are  several  recitals 
in  succession,  is  repeated  accordingly; 
"  and  whereas.** 

In  pleading.  The  statement  of  matter 
as  introductory  to  some  positive  aUegation, 
beginning  in  declarations  with  the  words 
"For  that  whereas,'*  or  in  the  old  Latin 
forms  with  quod  cum,  (q.  v.)  See  Steph, 
PL  388,  889. 

RECLAMER.  L.  Fr.  To  reclaim;  to 
make  a  claim  ;  to  challenge.     Kelkam, 

RECOGNI no.  L.  Lat.  Ffrom  recog- 
noscere,  q.  v.]  In  old  English  iaw.  An 
assise,  magna  Charta,  c.  12.  Bract,  fol. 
164  b. 

A  jury,  as  distinguished  from  an  assise 
proper.     1  Reeves*  Hist,  367. 

The  verdict  of  an  assise.  Chwell,  Strictly 
the  act  of  the  jury  in  hearing  and  inquiring 
into  the  truth  of  the  case,  in  order  to  the 
making  up  of  their  verdict. 

A  recognizance.     See  Recognizance, 

An  acknowledgment.     Cowell. 

RECOGNITOR.  L.  Lat.  [from  recog- 
noscere,  q.  v.]  In  old  English  law.  A 
person  impanelled  on  an  assise,  as  jurator 
was  one  impanelled  on  a  jury.  Recognitores 
in  assisiSf  juraiores  in  juratis.  Bract,  fol. 
361  b.     Id,  foL  111  b. 


RECOGNIZANCE,  Recognisance,  [from 
L.  Fr.  reconisaunce  ;  L.  Lat.  recognitio,  qq. 
v.]  In  practice.  An  acknowledgment 
upon  record ;  an  acknowledgment  of  a  debt 
upon  record.*  An  obligation  of  record, 
entered  into  before  some  court  of  record,  or 
magistrate  duly  authorized,  with  condition 
to  do  some  particular  act ;  as  to  appear  at 
the  assises,  or  criminal  court,  to  keep  the 
peace,  to  pay  a  debt,  or  the  like.  It  re- 
sembles a  bond,  but  differs  from  it  in  being 
an  acknowledgment  of  a  former  debt  upon 
record.     2  BL  Com,  341. 

The  undertakmg  of  special  bail  in  a  civil 
action  at  law,  of  which  the  bail  piece  is  a 
memorandum.*     3  Bl.  Com,  291. 

In  old  practice.  An  assise ;  the  inqui- 
sition or  verdict  of  an  assise.  Cowell,  See 
Reconisaunce,  Recognitio, 

To  RECOGNIZE.  [L.LsLt.recognoscere, 
q.  v.]  In  practice.  To  examme,  or  try ; 
to  inquire  so  as  to  know.  "  The  assise  came 
to  recognise  if,"  &c.,  were  the  first  words 
of  the  record  of  an  assise  of  novel  disseisin. 
9  Co,  1  a,  DowmarCs  case. 

This  old  word  is  still  retained  in  the  entiy 
of  the  award  of  jury  process  on  the  record, 
the  sheriff  being  directed  to  summon  a  jury 
"  to  recognize,  <fec.,"  that  is,  to  recognize 
or  try  the  truth  of  the  issue  between  the 
parties.  3  Bl.  Com,  352.  See  Recognosrere, 

RECOGNOSCERE.  Lat.  [from  re, 
again,  and  cognoscere,  to  know  ;  L.  Fr.  re- 
conustre,]  In  old  practice.  To  acknowledge. 
Idem  B,  venit  in  eadem  curia,  et  recognovit 
totum  prcedictam  terram,  cum  pertinentiis, 
esse  jus  ipsiu^s  A, ;  the  said  B.  came  into 
the  said  court,  and  acknowledged  the  whole 
of  the  said  land,  with  the  appurtenances, 
to  be  the  right  of  the  said  A.  Bract,  fol. 
73  b. 

To  recognize  ;  that  is,  to  try  or  examine, 
as  a  jury ;  to  inquire  so  as  to  know  the 
truth.  Parati  Sacramento  recognoscere  si 
B,  pater  C.  de  N.fuit  seysitus  ;  prepared 
on  oath  to  recognize  if  B.  the  father  of  C. 
of  N.  was  seised.  Id,  fol.  294.  Ad  re- 
cognoscendum  super  sacramentum  suum  si 
prcedictus  C,  prcedictum  D,  robbavit ;  to 
recognize  upon  their  oath,  if  the  said  C 
robbed  the  said  D.  Id,  fol.  Ill  b,  112. 
See  Fortescue,  de  L,  L,  Anglioe,  c.  25,  note. 
Assisa  venit  recognitura,  (the  assise  comes 
to  recognize,)  were  the  first  words  of  the 
record  of  an  assise  of  novel  disseisin.  Litt, 
sect.  234. 

The  word  recognoscere,  is  said  to  have 
originally  had,  in  this  application,  its  literal 
sense, — ^to  know  again,  to  call  to  remem- 
brance, to  declare  upon  recollection ;  juries 
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baving  been  originally  composed  of  wit- 
nesses, or  persons  cognizant,  of  their  own 
knowledge,  of  the  fact  in  question.  Steph, 
PL  Appendix,  Note  (40.) 

RECONISAUNCE.  L.  Fr.  A  recogni- 
sance (to  keep  the  peace.)     Britt  c.  16. 

The  inquisition  of  an  assise  or  jury.  Pe- 
Hte  assise  etst  reconisaunce  de  zifjorours,  del 
droit  le  pleyniyfe  9ur  la  possession.  Id.  o. 
42. 

RECONQUIS.  L.  Fr.  Recovered; 
re- obtained.     Britt  o.  59. 

RECONUSTRE.  L.  Fr.  To  recognize. 
A  recoaustre  sur  lour  seiment ;  to  recog- 
nize upon  their  oath.     Britt.  c.  45. 

RECONVENIRE.  Lat.  In  the  canon 
and  civil  law.  To  make  a  cross  demand 
upon  the  actor,  or  plaintiff.  4  Reeves'  Hist, 
14,  and  note  (r.) 

RECONVENTIO.  Lat  [from  recon- 
venire,  q.  v.]  In  the  civil  and  canon  law. 
A  cross  demand  by  the  rem  (defendant) 
upon  the  acto^'  (plaintiff;)  a  proceeding  in 
the  nature  of  a  cross  bill  in  equity.  Hatlifax 
udna/.  b.  3,  c.  l,n.  40.  Valv.Lex.  Oilh.For, 
Bom.  45, 46.  Story's  Eq.  PI  §  402.  Consi- 
dered to  be  the  origin  of  a  cross  bill.  Id.  ibid. 

RECORD.  L.  Fr.  and  Eng.  [L.  Lat. 
record  um,  from  Fr.  recorder,  Lat.  recordari, 
to  call  to  mind,  to  recite  or  testify  on  recol- 
lection.] In  practice.  An  instrument  con- 
taining an  account  of  the  proceedings  of  a 
court  of  justice,  particularly  in  an  action  at 
law,  and  intended  as  an  authentic  memorial 
of  such  proceedings.  A  history  of  the  pro- 
ceedings in  an  action  at  law,  consisting  of 
entries  of  the  various  acts  of  the  parties 
and  of  the  court,  arranged  in  the  order  of 
their  occurrence,  expressed  in  the  formal 
language  prescribed  by  precedent,  connect- 
ed together  by  the  peculiar  entries  called 
continuances,  and  terminating  with  the  judg- 
ment of  the  court  upon  the  whole  matter. 

In  England,  the  peculiar  material  upon 
which  the  record  has  always  been  written, 
forms  an  essential  part  of  the  definition  of 
the  word.  Hence  Lord  Coke  has  defined 
a  record  to  be  "  a  memorial  or  remembrance 
in  rolls  of  parchment,  of  the  proceedings 
and  acts  of  a  court  of  justice."  Co.  Litt. 
260  a.  And  Mr.  Serjeant  Stephen  observes 
that  "  a  record  signifies  a  roll  of  parchment 
upon  which  the  proceedings  or  transactions 
of  a  court  are  entered  or  drawn  up  by  its 
officers,  and  which  is  then  deposited  in  its 
treasury,  in  perpetuam  rei  memoriam"     3 


Steph.  Com.  583.  In  the  United  States, 
paper  has  universally  supplied  the  place  of 
parchment  as  the  material  of  the  record, 
and  the  roll  form  has,  on  that  account, 
fallen  into  disuse ;  but,  in  other  respects, 
the  forms  of  the  English  records  have,  with 
some  modifications,  been  generally  adopted. 

The  use  of  records,  in  the  technical  sense 
just  considered,  is  altogether  peculiar  to 
the  common  law,  and  they  have  always  been 
regarded  by  that  law  wilh  very  peculiar 
consideration.  Constituting  the  only  strict 
and  proper  proof  of  the  proceedings  of  the 
court  in  which  they  are  preserved,  they  are 
also  regarded  as  proof  of  so  transcendant 
and  absolute  a  nature,  as  to  admit  of  no 
contradiction,  or,  in  Lord  Coke's  language, 
they  "  import  m  themselves  such  incontroU- 
able  credit  and  verity,  as  they  admit  no 
averment,  plea  or  proof  to  the  contrary." 
Co.  Litt.  260  a.  3  Steph.  Com.  683.  And 
the  peculiar  privilege  of  some  courts  to 
have  these  memorials  has,  of  itself,  created 
the  ^eat  leading  distinction,  equally  recog- 
nized in  English  and  American  law,  between 
courts  of  record  and  courts  not  of  record. 
3  Bl.  Com.  24. 

The  practice  of  recording,  (thus  peculiar 
to  the  common  law,)  has  been  very  satis- 
factorily shown  by  Mr.  Serjeant  Stephen 
to  be  essentially  of  Norman  origin.  Steph. 
PI.  Appendix,  Note  (11.)  The  term  record, 
is  itself,  as  he  observes,  in  its  immediate 
derivation,  French ;  or  rather,  it  is  a  French 
word  adopted  in  English  without  change, 
as  will  appear  from  the  use  of  it  in  Britton. 
£t  en  tiel  cas  volons  que  lour  roules  porten 
record  ;  and  in  such  case  we  will  that  their 
rolls  shall  bear  or  carry  record,  that  is, 
shall  have  the  force  of  record.  Britt.  c.  1. 
Enroulment  de  court  que  porte  record ;  en- 
rollment of  a  court  which  bears  record, 
that  is,  of  a  court  of  record.  Id.  c.  28. 
Record  is  from  recorder ;  and  the  latter 
word  anciently  signified  in  the  Norman  law, 
to  recite  or  testify  on  recollection,  as  occasion 
might  require,  what  had  previously  passed 
in  court,  which  was  the  duty  of  the  judges 
and  other  principal  persons  who  presided 
at  the  placitum, — thence  called  recordeurs. 
Steph.  PL  Appendix,  Note  (11.)  In  fact, 
all  over  France,  at  this  early  period,  the 
only  mode  of  proving  what  took  place  in 
the  courts,  seems  to  have  been  by  the  tes- 
timony of  witnesses,  by  whom,  as  Montes- 
quieu observes,  they  proved  what  had  been 
already  done,  said  or  judicially  decreed, 
(on  prouvoit  par  temoins  ce  qui  s'etoit  deja 
passe,  dit,  ou  ordonne  en  justice. )  This  was 
what  they  called  the  proceeding  by  record, 
(par  ce  que  8*appelloit  la  procedure  par  re- 
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card,)  E9prit  des  Loix,  lir.  28,  o.  84.  The 
same  thing  conclusively  appears  from  the 
Assises  de  Jerusalem,  referred  to  by  Mr. 
Stephen. 

The  proper  original  of  the  English  record 
is  considered  by  the  last  named  author  to 
have  been  an  occasional  memorandum  (dis- 
tinctly mentioned  in  the  Assises  de  Jerusa- 
lem, )  drawn  up  by  the  Francic  pleader  to 
confirm  the  recollection  of  his  judges,  and 
which,  by  a  gradual  progress,  (not  now  to 
be  traced,)  took  the  shape  of  an  official  con- 
temporaneous minute  of  the  proceedings ; 
and,  no  longer  merely  subord'mate  to  a 
record  or  judicial  report,  became  itself  in- 
vested with  that  name  and  character. 
"Whether  this  change,"  observes  Mr. 
Stephen,  "  had  fully  taken  place  at  the  date 
of  Glanville's  treatise,  (in  the  reign  of  Hen- 
ry II.,)  that  work  does  not  enable  us  ac- 
curately to  decide. — However,  we  find  at 
least  very  shortly  after  this  period,  the 
practice  of  recording,  in  the  present  sense 
of  the  term,  was  in  full  operation."  The 
series  of  records,  now  extant,  begins  with 
the  reign  of  Richard  I.,  and  the  earliest  of 
them  are  to  be  found  in  the  collection  called 
Placitorum  Abbreviatio.  Steph,  PL  Ap- 
pendix, Note  (11.)  Bracton  frequently 
refers  to  the  irrotulationes  (enrollments,) 
as  important  parts  of  the  proceedings  in  an 
action,  and  occasionally  gives  forms  of 
them.  Bract,  fol.  16,  292,  299  b.  The 
same  author,  in  citing  the  judicial  decbions 
of  that  period,  distinctly  mentions  the  ro- 
iuli  or  rolls  on  which  they  were  recorded, 
sometimes  distinguishing  in  what  part  of 
the  roll  the  case  was  to  be  found. 

It  may  not  be  out  of  place  to  advert 
here,  briefly,  to  the  principal  features  of 
this  very  important  judicial  instrument. 
The  ancient  record  was,  as  its  form  clearly 
indicates,  a  contemporaneous  minute  of  the 
proceedings  in  an  action,  drawn  up  by  an 
officer  of  the  court,  containing  an  entry  of 
every  act  done  in  court,  either  by  the  par- 
ties or  by  the  court  itself,  which,  (as  every 
thing  done  in  an  action  was  then  done  in 
open  court,)  embraced  all  the  proceedings 
in  the  suit, — the  appearances  and  pleadings 
of  the  parties,  prayer  and  allowance  of  im- 
parlance, prayer  and  allowance  of  oyer, 
award  of  jury  process,  proceedinp^s  at  the 
trial,  verdict  of  the  jury  and  judgment  of 
the  court,  with  the  various  mtermediate  and 
incidental  proceedings.  Its  contemporane- 
ous character  appears  every  where  on  its 
face,  the  proceedings  bemg  uniformly 
entered  in  language  of  the  present  tense, 
and  as  of  present  occurrence.  The  plain- 
tiff "  complains''  and  "  brings  suit ; '  the 
defendant "  comes  and  defends"  and  ^^yrays 


judgment ;"  the  "  iury  «wn«"  and  "  «ay 
upon  their  oath ; '  and  the  judgment 
of  the  court  is,  that ''  it  is  considered,"  &c. 
Another  distmctive  feature  of  the  old  record 
was  its  contintionces,  or  the  entries  of  the 
adjournments  of  the  court  from  one  day  or 
term  to  another,  by  which  the  parties  were 
temporarily  dismissed  and  appointed  to  ap- 
pear again,  and  by  which  its  various  parts 
were  at  the  same  time  most  effectually  con- 
nected together.  It  was  this  peculiar  prin- 
ciple of  construction,  by  which  the  record 
was  made  to  follow  the  auction  step  by  step, 
and  to  reflect  every  proceeding  in  \tjust  as 
it  occurred,  which  save  it  from  an  early 
period  the  stamp  of  the  very  highest  au- 
thority as  a  judicial  memorial.  Slept  con- 
stantly under  the  eye  of  the  court,  and  by 
its  own  officer,  it  necessarily  became  the 
evidence  in  itself,  of  what  it  contained, 
admitting  indeed  of  no  extrinsic  proof 
whatever.  The  great  and  obvious  impor- 
tance of  the  record  in  this  particular,  led  to 
a  corresponding  degree  of  care  in  framing 
it.  By  the  consummate  skill  of  the  Anglo- 
Norman  pleaders,  its  language  was  gradu- 
ally elaborated  to  the  highest  degree  of 
precision  and  uniformity,  its  various  parts 
studiously  adapted  to  each  other  and  logi- 
cally fitted  together,  until,  by  the  force  of 
constant  repetition,  and  under  the  sanction 
of  the  courts  for  a  succession  of  centuries, 
the  whole  instrument  settled  at  last  into  a 
fixed  form  of  expression,  which  admitted  of 
(as  it  required)  no  variation.  In  this  way, 
the  record  came  to  be,  at  an  early  period, 
and  before  the  discontinuance  of  oral  plead- 
ings, next  after  the  original  writ,  the  most 
important  document  in  an  action,  prescribing 
indeed  the  form  of  all  the  other  proceed- 
ings, which  constituted  its  component  parts. 
This  is  very  forcibly  shown  in  the  fact  that, 
when  written  pleadings  were  introduced, 
they  were  framed  precisely  as  they  had 
before  appeared  on  the  record,  and  were 
virtually  mere  extracts  from  it.  Steph,  PL 
35,  Am.  ed.  1824.  Hence  arose  what  has 
always  been  a  leading  principle  of  practice, 
that  every  proceeding  in  an  action  intended 
or  required  to  appear  on  the  record,  must 
be  framed  in  the  language  of  the  record, 
and  with  reference  to  its  place  on  that  in- 
strument, or,  in  other  words,  must  be  framed 
with  the  same  exactness  as  the  record  itself. 
See  Anthon's  Law  Student,  266,  267,  278. 
Two  circumstances,  in  addition  to  what 
has  been  mentioned,  contributed  to  stamp 
the  record  with  that  character  of  immuta^ 
hility  which  has  accompanied  it  down  to 
modem  times,  and  almost  to  the  present 
day.  One  was  the  circumstance  of  its 
being  kept  in  Jiatin^  a  language  admitting 
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of  no  variation,  and  the  other,  the  character 
of  inviolability  which  preserved  it  from  the 
slightest  degree  of  alteration  after  it  had 
been  once  made  up. 

The  substitution  of  English  for  Latin  as 
the  language  of  the  record,  and  of  ordinary 
writing  for  the  "ancient  and  immutable 
court  hand,"  which  took  place  in  the  reign 
of  George  II.,  were  innovations  upon  the 
ancient  system  apparently  demanded  by 
the  times,  but  viewed  by  highly  competent 
judges  of  the  period  with  much  apprehen- 
sion as  to  their  effect  upon  the  durability 
of  the  record,  as  a  memorial  of  the  pro- 
ceedings in  an  action.  See  Court  hand. 
How  far  these  apprehensions  have  been 
realized  in  the  particular  way  anticipated,  is 
for  English  practitioners  to  determine ;  but 
that  they  have  been  realized  in  the  general 
result  of  imping  the  character  of  the 
record  by  reducing  it  to  the  level  of  an 
ordinary  instrument,  privileged  in  no  pecu- 
liar manner  from  change,  seems  apparent 
in  the  material  alterations  which  have  at 
length  been  effected,  in  England,  in  the 
structure  of  this  once  inviolable  and  immu- 
table memorial  of  judgment.  These  changes 
consist  principally  in  omitting  all  or  most 
of  those  entries  by  which  the  several  parts 
of  the  record  were  formerly  connected 
together,  (including  the  entire  system  of 
continuances,)  by  omittmg  the  formal  com- 
mencements and  conclusions  of  pleadings, 
which  were  in  fact  portions  of  the  record 
itself,  connecting  with  the  pleadings,  and  by 
the  general  modification  of  the  language  of 
the  pleadings  themselves.  In  this  way 
the  unity  of  the  record  has  been  effectually 
broken  up,  and  the  symmetry  of  its  parts 
and  the  uniformity  of  its  language,  once 
thought  to  constitute  its  peculiar  value, 
have  been  obviously  impaired. 

In  some  of  the  United  States,  similar 
modifications  of  the  form  of  the  record  have 
been  adopted,  going  in  some  instances 
indeed  to  much  greater  lengths ;  and,  on 
the  whole,  the  modem  tendency  undoubt- 
edly is  to  place  this  instrument,  in  point  of 
dignity  and  importance,  far  below  the  posi- 
tion it  once  occupied. 

RECORD,  Debt  of.  A  debt  which  ap- 
pears to  be  due  by  the  evidence  of  a  court 
of  record ;  such  as  a  judgment,  a  recogni- 
zance, (fee.     2  BL  Com.  465. 

RECORD,  Trial  by.  In  practice.  A 
mode  of  trial  in  use  where  a  matter  of  re- 
cord is  pleaded  in  any  action,  as  a  judg- 
ment, and  the  opposite  party  pleads  nul 
tiel  record,  that  there  is  no  such  matter  of 
record  existing.    The  issue  arising  hereon 


is  tried  merely  by  the  record  itself,  that  m, 
by  the  mspection  of  the  court,  without 
witnesses  or  jury ;  and  accordingly  upon 
such  issue,  the  record  alleged  is  ordered  to 
be  brought  into  court,  that  it  may  be  seen 
and  inspected.*  3  Bl.  Com.  331.  3  Steph. 
Com.  683,  584. 

RECORD ARI.  L.  Lat.  In  old  Eng- 
lish law.  To  record.  Sed  quid  si  curia 
recordetur  quod  querens  servitium  petitum 
recoffnovit,  in  curia  ipsa  ;  but  what,  if  the 
court  should  record  that  the  plamtiff  ac- 
knowledged the  service  demanded  in  the 
court  itself.     Bract,  fol.  15*7  b. 

RECORDARI  FACIAS  LOQUELAM. 
L.  Lat.  (You  cause  the  plaint  to  be  re- 
corded.) In  English  pracDce.  A  writ  by 
which  a  suit  or  plaint  in  replevin  may  be 
removed  from  a  county  court  to  one  of  the 
courts  of  Westmmster  Hall.  3  Bl.  Com. 
149.  3  Steph.  PI.  522,  666.  So  termed 
from  the  emphatic  words  of  the  old  writ^ 
by  which  the  sheriff  was  commanded  to 
cause  the  plaint  to  be  recorded,  and  to  have 
the  record  before  the  superior  court  Beg. 
Orig.  5  b. 

RECORD ATUR.  L.  Lat.  (It  is  re- 
corded.) In  old  English  practice.  An 
entry  made  upon  a  record,  in  order  to  pre- 
vent any  alteration  of  it.  1  Ld.  Baym.  211. 

RECORDER.  L.  Fr.  In  Norman  law. 
To  recite  or  testify  on  recollection  what 
had  previously  passed  in  court.  This  was 
the  duty  of  the  judges  and  other  principal 
persons  who  presided  at  the  placitum, — 
thence  caDed  recordeurs.  Steph.  Fl.  Ap- 
pendix, Note  (11.)  In  the  Assises  de 
Jerusalem,  it  is  one  of  the  directions  given 
to  litigants,  that  they  should  collect  as 
many  of  their  own  friends  as  possible  in 
court,  and  request  them  to  be  attentive  to 
what  was  said,  with  a  view  of  enabling 
themselves  to  retain  and  record  it  properly 
{si  que  il  sachent  bien  le  recorder)  at 'the 
time  of  judgment  or  trial.  Assis,  de  Jerus. 
c.  44. 

In  old  English  law.  To  state,  recite  or 
relate,  as  a  judge  did  to  a  jury.  Briti. 
c.  52. 

RECORDER.  [L.  Lat.  recordator.]  In 
old  English  law.  A  person  whom  the 
mayor  or  other  magistrate  of  any  city  or 
town  corporate,  having  jurisdiction  or  a 
court  of  record  within  Uieir  precincts,  asso- 
ciated to  him  for  his  better  direction  in 
matters  of  justice  and  proceedings  accord- 
ing to  law.     CotoelL 
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In  modem  law.  The  chief  judicial  officer 
of  a  borough  or  city,  exercising  within  it, 
in  criminal  matters,  the  jurisdiction  of  a 
court  of  record,  JBraride.  The  chief  cri- 
minal judge  of  a  city. 

In  some  of  the  United  States,  registers 
of  deeds  are  called  recorders. 

RECORDUM.  L.  Lat.  In  old  EngUsh 
law.  A  record.  Si  curia  recordetur  quod 
querens,  dc,  tunc  querens  recordum  illud 
dedicere  poterit,  et  cognitionem  contra  re- 
cordum curia  ;  if  the  court  should  record 
that  the  plamtiff,  <&;c.  then  the  plaintiff  may 
deny  that  record,  and  the  acknowledgment, 
against  the  record  of  the  com*t.  Bract 
fol.  157  b. 

jRecorda  sunt  vestigia  vetustatis  et  veri- 
tatis ;  records  are  the  traces  of  antiquity 
and  of  truth.     2  Boll.  R.  296. 

RECOUPE,  Recoop.  [from  L.  Fr.  re- 
couper,  to  cut  again,  or  to  cut  out  and  keep 
back.]  To  diminish  a  claim  for  damages 
by  cutting  out  or  keeping  back  a  part.* 
Cowell  interprets  it,  "to  defalk  or  dis- 
count." Where  a  man  had  ten  pounds 
issmng  out  of  certain  lands,  and  he  disseised 
the  tenant  of  the  land,  in  an  assise  brought 
by  the  disseisee,  the  disseisor  might  recoups 
the  rent  in  the  damages,  in  order  to  avoid 
circuity  of  action.  6  Co.  SO  a,  Coulter's 
ease.  An  executor  de  son  tori  is  not 
allowed  to  retain  or  recoupe  any  part  of  the 
deceased's  goods  to  satisfy  his  own  debt. 
Id.  ibid. 

This  old  word  has  been  revived  to  a 
considerable  extent  in  modern  law.  "  Where 
a  man  brings  an  action  for  breach  of  a  con- 
tract between  him  and  the  defendant,  and 
the  latter  can  show  that  some  stipulation 
in  the  same  contract  was  made  by  the 
plamtiff,  which  he  has  violated,  the  defen- 
dant may,  if  he  choose,  instead  of  suing  in 
his  turn,  recoupe  hb  damages,  arising  from 
the  breach  committed  by  the  plaintiff, 
whether  they  be  liquidated  or  not.  The 
law  will  cut  off  so  much  of  the  plaintiff's 
claim  as  the  cross  damages  may  come  to." 
Cowen,  J.,  22  Wendell's  R.  156.  See 
Recoupement. 

RECOUPMENT,  [from  recoupe,  q.  v.] 
In  practice.  Defalcation  or  discount  from 
a  demand.  A  keeping  back  something 
which  is  due,  because  there  is  an  equitable 
reason  to  withhold  it.  Reduction  or  dimi- 
nution of  damages  in  an  action  on  a  con- 
tract, from  breach  of  warranty  or  defects  in 
the  performance.  The  principle  of  recoupe- 
ment has  been  established  in  the  state  of 
New  York  in  several  cases  of  recent  occur- 


rence. 22  WendelVs  R.  165.  3  ffilVs 
R.  171,  174.  5  Id.  63,  71,  76.  It  is 
distinguished  from  set  off.    Sid.  171. 

RECOVER,  [from  L.  Fr.  recoverer,  from 
Lat.  recuperare,  qq.  v.]  To  obtain  by 
course  of  law ;  to  obtain  by  means  of  an 
action,  or  by  the  judgment  rendered  in  an 
action ;  to  succeed  in  an  action.  The  ordi- 
nary judgment  for  a  plaintiff  in  an  action 
at  law  is  "  that  he  recover.*' 

RECOVEREE.  In  old  conveyancing. 
The  party  who  suffered  a  common  re- 
covery ;  the  tenant  of  the  freehold,  against 
whom  lands  were  recovered  by  the  process 
of  a  common  recovery,  and  by  that  means 
conveyed  to  the  party  recovering.*  2  £1. 
Com.  357—359. 

RECOVERER.  L.  Fr.  [from  Lat.  re- 
cuperarCy  q.  v.]  To  recover ;  to  obtain  by 
action,  or  course  of  law.  Le  villeyn  ne 
purrajammes  lecoyerer  encontre  son  seigni- 
our  ;  the  villein  may  never  recover  against 
his  lord.  Britt.  c.  43.  Le  seigniour  del 
soil  recovera  damages  vers  eux  ;  the  lord  of 
the  soil  shall  recover  damages  against 
them.  Id.  ibid.  Hence  the  English  recover, 
which  form  indeed  appears  in  the  French 
of  Littleton.  Si  home  recover  debt  ou 
damages.     Litt.  sect.  504. 

RECOVEROR.  In  old  conveyancmg. 
The  party  recovering  lands  by  the  process 
of  a  common  recovery ;  the  party  to  whom 
the  lands  were,  by  this  process,  conveyed.* 
2  Bl.  Com.  367,  358. 

RECOVERY.  The  obtaining  a  thing 
by  the  judgment  of  a  court,  as  the  result 
of  an  action  brought  for  the  purpose. 

A  species  of  conveyance  now  abolished 
or  disused.     See  Common  recovery. 

RECREANT.  L.  Fr.  &  Eng.  [L.  Lat. 
recreantus,  q.  v.]  In  old  English  law. 
Cowardly;  faint-hearted;  yielding  to  an 
adversary  ;  acknowledging  defeat.  "  An 
odious  word,"  by  which  a  combatant  in  the 
trial  by  battel,  acknowledged  himself  to  be 
vanquished,  or  acknowledged  his  guilt. 
See  Recreantus,  Craven. 

RECREANTIA.  L.  Lat.  In  old  Eng- 
lish law.  Recreancy;  cowardice;  sub- 
mission to  an  adversary  ;  acknowledgment 
of  guilt,  ^roc^fol.  153.  Bee  Recreantus. 
Called  in  Glanville,  recreantisa.  Olanv. 
lib.  2,  c.  3. 

RECREANTUS.    L.Lat.    InoldEng- 
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lisli  law.  Recreant;  cowardly;  pelding 
to  an  adversary ;  acknowledging  defeat  or 
guilt.  Non  sufficit  quod  appellatus  cogno- 
scat  86  faisse  socium  suum,  vel  latronem, 
vel  aliquid  contnmile  ad  recreantiam,  nisi 
dicat  illud  verhum  odiosum  quod  recreantus 
sit;  it  is  not  enough  that  the  appellee 
acknowledges  himself  to  have  been  his 
accomphce,  or  a  robber,  or  any  thing  like 
to  recreancy,  unless  he  say  that  c^ious 
word,  that  he  is  recreant.  Bract,  fol. 
163. 

RECRIMINATION.  [L.  Lat.  compen- 
satio  eriminis.^  A  set  off  by  a  defendant 
of  equal  guilt  on  the  part  of  the  complain- 
ant in  a  suit  for  a  divorce,  on  the  ground  of 
adultery.     Shelf.  Marr.  dt  Div,  440. 

RECTATIO.  L.  Lat.     In  old  records. 

A  claim  of  right,  or  appeal  to  law  for  the 

recovery  of  it.  Chartul.  JRadinges,  MS. 
cited  in  CowelL 

RECTATUS,  Rettatus,  L.  Lat.  [from 
L.  Lat.  rectum,  L.  Fr.  rette,  an  accusation.] 
In  old  English  law.  Suspected  ;  accused ; 
charged ;  summoned  to  answer  an  accusa- 
tion, {ad  rectum  vocatus.)  Spelman,  Glanv. 
lib.  1,  c.  3L  In  the  old  writ  De  odio  et 
alia,  given  by  Bracton,  the  sheriff  was 
commanded  to  summon  a  jury  to  inquire 
"utrum  A,  de  N,,  captus  et  detentus  in 
prisana  nostra  de  tali  loco,  de  morte  £, 
unde  rectatus  et  appellatus  est,  rectatus  sit 
vel  appellatus  de  morte  ilia  odio  et  atya,^* 
&c. ;  whether  A.  of  N.  taken  and  detained 
in  our  prison  of  such  a  place,  for  the  death 
of  B.  whereof  he  is  accused  and  appealed, 
be  accused  or  appealed  of  that  death  by 
hatred  and  malice,  <&c.  Bract  fol.  123. 
In  the  form  of  the  same  writ  in  the  Regis- 
ter, rettatus  is  the  word  employed.  Beg, 
Orig.  fol.  133  b.  See  Betlalus,  Rectati 
de  morte  hominis  ;  charged  with  the  death 
of  a  man.  Bract,  fol.  117  b.  Rectati  c/e 
latrocinio  ;  accused  of  robbery.  Id,  ibid. 
See  Arrect,  Arrectare, 

Skene  translate  this  word,  "  summoned 
to  court  to  do  right,*'  (vocatus  in  jus  ut 
rectum  faciat.)  Sken,  not,  ad  Leg,  Burg, 
c.  80.  But  this  is  not  approved  by  Spel- 
man.  It  occurs  several  times  in  a  special 
writ  issued  by  Henry  III.  to  certain  justices 
in  eyre,  and  which  is  given  at  length  in 
Blount. 

RECTITUDO.  L.  Lat.  In  Saxon  and 
old  English  law.  A  right  or  legal  due. 
Bectitudines ;  rights.  LL.  Edw,  Conf. 
c.  80.    LL,  Hen.  I.  c.  6.     Coufsll. 


RECTO,  De,  L.  Lat.  Of  right.  See 
De  recto, 

RECTOR.  Lat.  <fe  Eng.  [from  regere, 
to  govern.]  In  EngUsh  ecclesiastical  law. 
A  person  having  the  charge  or  care  of  a 
parish  church ;  a  parson ;  literally,  the 
governor  of  a  church.  1  Bl,  Com,  384. 
The  word  is  as  old  as  the  time  of  Bracton, 
who  applies  it  in  precisely  its  modem  sense. 
Et  sciendum  quod  tantum  rectoribus  eccle- 
siarum  parochialium,  qui  instituti  sunt  per 
episcopos  et  ordinarios,  ut  personse  ;  and  it 
is  to  be  known  that  it  [the  assise  of  Utrum'] 
lies  only  for  rectors  of  parish  churches, 
who  are  instituted  by  the  bishops  and 
ordinaries,  as  parsons.  Bract,  fol.  285  b. 
It  appears  to  have  been  used  on  the  con- 
tinent at  an  early  period.  Spelman,  voc. 
Rector  ecclesice, 

RECTORY.  [L.  Lat.  rectoria,]  In 
ecclesiastical  law.  The  office  of  a  rector. 
Spelman,  voc.  Rectoria, 

An  entire  parish  church,  with  all  its 
rights,  glebes,  tithes  and  other  profits 
whatsoever ;  otherwise  commonly  called  a 
benefice.     Id. 

A  rector's  manse,  or  parsonage  house, 
{pro  mansions  seu  domicilio  rectoris.)     Id, 

RECTUM.  Lat.  In  old  English  law. 
Right;  law.  ^ulli  vendemus,  nulli  nega^ 
bimus,  aut  differemus  justitiam  vel  rectum. 
To  none  will  we  sell,  to  none  will  we  deny 
justice  or  right.  Magna  Charta,  c.  29. 
See  2  Inst.  66.  De  recto  deficere  ;  to  fail 
of  right ;  to  fail  in  doing  right  or  justice. 
Bract,  fol.  330  b. 

A  right  claimed  by  a  party  ;  a  right  to 
land  claimed  by  the  writ  called  a  writ  of 
right,  (breve  de  recto.)  Prcecipimus  vobis 
[tibi,]  quod  sine  dilations  plenum  rectum 
teneatis  [ieneas]  tali  de  tan  to  terra,  &c. ; 
We  command  you  that  without  delay  you 
do  full  right  to  such  a  one,  of  so  much 
land,  <fec.     Beg,  Orig.  I,     Bract.  io\.  Z2S. 

RECTUM,  Rettum.  L.  Lat.  [from  L. 
Fr.  reite,'\  In  old  English  law.  An  ac- 
cusation or  charge  of  crime ;  suspicion  of 
crime.  Spelman.  I  Hi  qui  per  commune 
rectum  sunt  reienti,  si  plegios  invenire 
possunt  standi  ad  rectum  si  quis  adversus 
COS  loqui  voluerit,  liberentur ;  those  who 
are  detained  upon  common  accusation  [of 
the  county  or  hundred,]  if  they  can  find 
pledges  to  stand  to  the  accusation  [that  is 
to  appear  and  answer  it,]  if  any  one  choose 
to  speak  against  them,  shall  be  discharged. 
Rog,  Moved,  Annal.  part.  post.  fol.  273  a, 
n.  40.    This  passage,  given  by  Spelman 
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from  Hoveden,  is  repeated  by  the  editor  of 
Cowell,  but  mis-interpreted  to  mean  a  triaL 
In  the  Register,  rettum  occurs  as  a  form 
of  this  word,  closely  resembling  the  Fr. 
rette,  from  which  it  is  undoubtedly  derived. 
Beff.  Orig,  11  b.     See  Rettum. 

RECTUS.  Lat.  Right;  upright;  straight; 
straight  forward;  direct.  See  Bectu>  in 
curia,  Lima  recta, 

RECTUS  IN  CURIA.  L.  Lat.  Right 
in  court ;  free  from  charge  or  impeachment ; 
in  a  proper  position  before  a  court ;  regu- 
larly in  court.*  One  that  stands  at  the 
bar,  and  no  man  objects  any  thing  against 
him.  CowelL  One  who  has  cleared  him- 
self of  a  charge,  as  by  reversing  an  out- 
lawry in  an  action,  and  is  thereby  restored 
to  hw  former  position.*     Id, 

Rectus,  in  this  still  common  phrase,  has 
not  only  the  sense  of  proper,  lawful  or 
regular,  but  also  the  radical  meaning  of 
upright,  expressive  of  the  posture  of  one 
who  "  stands  at  the  bar,"  and  in  the  confi- 
dence of  innocence,  boldly  confronts  an 
adversary.  The  figurative  term  "stand" 
is  used  in  a  variety  of  appUcations,  both  in 
ancient  and  modem  law.  See  Stand,  Stare, 
Persona  standi  injudicio, 

RECUPERARE.  Lat.  To  recover; 
to  regain ;  to  get  again  what  one  has  lost, 
(quod  amissum  in  nostrum  potestaiem  redi- 
gere,)     Calv,  Lex, 

RECUPERATIO.  Lat.  [from  recuper- 
are,  q.  v.]  In  old  English  law.  Recovery ; 
restitution  by  the  sentence  of  a  judge,  of  a 
thm^  that  has  been  wrongfully  taken  or 
detamed.  Co,  Litt.  154  a.  According  to 
Lord  Coke,  "  it  is  all  one  with  evictio,  in  the 
civil  law."     Id.  ibid. 

RECUPERATORES.  Lat.  [from  recu- 
perare,  to  recover.]  In  the  Roman  law. 
Persons  appointed  by  the  praetor,  in  private 
actions,  to  examine  the  facts,  or  try  the 
cause.  Ihey  seem  to  have  been  peculiar 
to  actions  in  which  the  recovery  of  some 
certain  thing  was  demanded  by  the  actor 
or  plaintiff,  and  are  thus  distinguished  by 
Dr.  Hallifax,  from  the  judices,  properly  so 
called.     Mcdl.Anal,  b.  3,  c.  8,  num.  11. 

RECUSANTS.  [Lat.  recusantes,  from 
rect«arc,  to  refuse.]  In  English  law.  Per- 
sons who  refused  to  attend  the  service  of 
the  church  of  England.  4  £1.  Com.  56. 
Chiefly  papists,  and  otherwise  termed  popish 
recusants.  Id.  ibid.  Persons  refusing  to 
conform  to  the  ceremonies  of  the  church  of 
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England,  or  take  the  oath  appointed  agunat 
1  Steph.  Com.  103. 


RECUSATIO  JUDICIS.  Lat.  In  the 
civil  and  canon  law.  Refusal  or  rejection 
of  a  judex  or  judge ;  disapprobation  of,  or 
objection  to  a  person  proposed  or  assigned 
as  a  judge.  Cod.  3.  1.  16.  Decretal,  lib. 
2,  tit.  28,  c.  26.  Supposed  to  correspond 
to  the  challenge  of  a  juror,  in  the  practice 
of  the  common  law.     3  £1.  Com.  361. 

In  Bracton's  time,  a  judge  or  justice 
might  be  objected  to,  and  refused  for  suf- 
ficient cause,  as  if  he  were  of  kin  to  the 
demandant,  or  his  dependent,  {Jiomo  vel 
subditus,)  relative  or  friend,  or  the  enemy 
of  the  tenant,  (defendant)  or  if  he  had  been 
the  party's  counsellor,  or  counter,  (narra- 
tor) in  that  or  another  cause.  £ract.  fol. 
412.  But  the  law  has  long  been  otherwise. 
Co,  Litt.  294  a.     3  £1.  Com,  ub.  sup. 

RECUSATIO  TESTIS.  Lat.  In  the 
civil  law.  Rejection  of  a  witness,  on  the 
ground  of  incompetency.  £€St  on  Evid. 
Introd.  60,  §  60. 

RED  BOOK  OF  THE  EXCHEQUER. 
[L.  Lat.  Liber  Ruber  Scaccarii.'l  In  Eng- 
lish law.  An  ancient  manuscript  volume 
kept  in  the  exchequer,  containing  several 
mbcellaneous  treatises,  an  account  of  the 
number  of  hides  of  land  in  several  counties 
before  the  Conquest;  a  collection  of  the 
escuages  under  Henry  II.,  Richard  I.  and 
John ;  a  description  of  the  ceremonies  used 
at  the  coronation  of  Queen  Eleanor,  wife  to 
Henry  III.  and  other  matters.  Cowell. 
It  is  supposed  by  Mr.  Madox  to  have  been 
compiled  by  Alexander  de  Swereford,  Arch- 
deacon of  Shrewsbury,  and  an  officer  in  the 
exchequer,  in  the  latter  end  of  Henry  II. 
1  Reeves'  Hist,  220,  note.  But  the  com- 
piler is  otherwise  described  as  Archdeacon 
of  Salop,  and  treasurer  of  St.  Paul's,  who 
died  A.  D.  1246,  in  the  31st  year  of  Henry 
HI.     C(ywelL 

REDDENDO.  L.  Lat.  [from  reddere, 
to  render.]  In  old  conveyancing.  Ren- 
dering. The  formal  word  by  which  a  rent 
was  reserved  to  a  grantor.  Reddendo  inde 
per  annum,  tantum,  ad  certos  ierminos  tales; 
rendering  therefor  so  much  per  year,  at  such 
certain  times.  £ract.  fol.  36.  See  Co.  Litt. 
47  a.  This  was  a  more  grammatically  cor- 
rect expression  than  reddendum,  which  was 
afterwards  used,  as  it  agreed  with  "  tali,'* 
the  grantee,  to  whom  it  referred. 

REDDENDO  SINGULA  SINGULIS. 
Lat.      Rendering   or   assignmg   separate 
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thines  to  separate  persons,  or  separate 
words  to  separate  subjects ;  making  distri- 
bution; construing  distributively.  5  Co. 
7  b,  Justice  WifMhanCs  case.  An  ezpres- 
don  used  to  denote  the  separation  and  dis- 
tribution of  tbe  words  ol  an  instrument 
among  several  subjects,  so  as  to  give  effect 
to  the  intention  of  the  parties.  1  Spencers 
Chancery,  640. 

REDDENDUM.  L.  Lat.  [from  reddere, 
q.  v.]  In  conveyancing.  Rendering ;  yield- 
ing. The  technical  name  of  that  clause  in 
a  conveyance  by  which  the  grantor  creates 
or  reserves  some  new  thing  to  himself,  out 
of  what  he  had  before  granted,  as  "  render- 
ing therefor  yearly,  the  sum  of  ten  shillings, 
or  a  pepper  com,"  <fec.  2  BL  Com,  299. 
1  StepK  Com.  450,  451.  That  clause  in  a 
lease  in  which  a  rent  is  reserved  to  the 
lessor,  and  which  commences  with  the  word 
*'  yielding.** 

REDDERE.  Lat.  In  old  English  law. 
To  render ;  to  pay ;  to  give  or  yield.  See 
Reddendum,  Bedditus. 

In  the  civil  law.  To  give  back,  {retro 
dare  ;)  to  restore.  Calv.  Lex.  Lord  Coke 
in  giving  the  etymology  of  redditus,  adopts 
this  sense  of  the  word.  Reddere  est  quasi 
retro  dare.  10  Co.  128  a,  Clunks  case. 
See  Redditus.  Reddere,  however,  had  in 
the  civil  law  the  sense  of  giving  also.  Ver- 
bum  reddendi  quamquam  significatum  ha- 
bet  retro  dandi,  recipit  tamen  et  per  se  dan- 
di  significationem.     Dig.  50.  16.  94. 

REDDIDIT  SE.  L.  Lat.  (He  has 
rendered  himself.)  In  old  English  prac- 
tice. A  term  applied  to  a  principal  who 
had  rendered  himself  in  discharge  of  his 
bail.     Holthouse. 

REDDITARIUS.  L.  Lat.  [from  red- 
ditus, q.  vj  In  old  records.  A  renter ;  a 
tenant.     Cowell, 

REDDITARIUM.  L.  Lat.  [from  red- 
ditus, q.  v.]  In  old  records.  A  rental,  or 
rent-roll.     Cowell. 

REDDITION.  In  old  practice.  A  ju- 
dicial confession  and  acknowledgment  that 
the  land  or  thing  in  demand  belonged  to 
the  demandant,  or,  at  least,  not  to  the  person 
so  surrendering.     Cowell, 

REDDITUS.  L.  Lat.  [from  reddere,  to 
render,  yield  or  pay.]  In  old  English  law. 
A  rent;  a  payment;  a  thing  rendered, 
paid  or  yielded.  Item  potest  quis  esse  te- 
enm  meus  reddendo  mihi  redditum,  et  pos- 


sum redditom  ilium  dare  alieui,  et  attar- 
nare  tenentem  meum  ad  reddendum  reddi- 
tum ilium  meo  feoffato  per  mionum  suam  ; 
also  a  man  may  be  my  tenant  by  rendering 
(or  paying)  to  me  a  rent,  and  I  may  ^ve 
that  rent  to  any  one,  and  attorn  my  tenant 
to  pay  that  rent  to  my  feofifee  with  his  own 
hand,     ^rac^  fol.  160. 

Reditus  is  another  form  of  this  word, 
which  occurs  in  the  Register.  J)e  reditu 
unius  libra  zinziberis;  of  a  rent  of  one 
pound  of  ginger.  Reg.  Orig.  2.  This  is 
the  form  adopted  by  Sir  W.  Blackstone, 
who  makes  the  radical  sense  of  the  word  to 
be,  return,  (from  redire,  to  return.)  3  BL 
Com.  .23 1 .  Id.  42.  And  Lord  Coke,  even 
while  adopting  the  orthography  redditus, 
and  the  etymology,  reddere,  gives  to  both 
the  same  sense  of  going  back.  Reddere  est 
quasi  retro  dare,  et  redditus  didtur  a  red- 
dendo, quia  retro  it,  sc.  to  the  lessor.  10 
Co.  128  a,  William  Clunks  case.  But  this 
is  ffiving  to  reddere  its  civil  law  sense. 

That  redditus  is  the  proper  form  of  this 
word,  seems  apparent  from  the  passaffe 
above  quoted  from  Bracton,  in  which  the 
derivation  from  reddere  is  veiy  clearly 
pointed  out  by  the  mere  collocation  of  the 
words. 

REDDITUS  SICCUS.  L.Lat.  In  old 
English  law.  Rent  seek;  dry  or  barren 
rent.  2  Bl.  Com.  42.  Redditus  caseue 
et  siccus.    6  Co.  58  a. 


REDDOUR. 
Kelham. 


L.   Fr.      A   rendering. 


REDEMPTIO.  L,Lat. 
law.  A  ransom,  or  fine.  Stat.  Marlbr. 
c.  1.  Spelman  calls  it  the  heaviest  kind  of 
fine,  (mulcta  gravissima,)  and  makes  it  to 
be  IJie  same  with  the  Saxon  were  or  weregUd. 

REDEUNDO.  Lat.  Returning;  in 
returning ;  while  returning.     2  Stra.  985. 

REDHIBITION.  [Lat.  redhibitio,  from 
redMbere,  to  take  back.]  In  the  civil  law. 
The  returning  of  a  thing  purchased  to  the 
seller,  on  the  ground  of  some  defect  or 
fraud  ;*  the  annulling  or  undoing  of  a  sale, 
(venditionis  resolutio?)  Calv.  lex.  The 
avoidance  of  a  sale  on  account  of  some  vice 
or  defect  in  the  thing  sold,  which  renders 
it  either  absolutely  useless,  or  its  use  so  in- 
convenient and  imperfect,  that  it  must  be 
supposed  that  the  buyer  would  not  have 
purchased  it,  had  he  known  of  the  vice. 
Civil  Code  of  Louis,  art.  2496. 

REDHIBITORY  ACTION,  In  the  orril 
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law.  An  action  by  the  buyer  of  a  thing 
against  the  seUer,  to  compel  the  latter  to 
take  it  back  and  return  the  price.  Pothier 
Contr.  of  Sale,  num.  203.  Civ.  Code  of 
Louis.  Art.  2612. 

REDHIBITORY  DEFECT  (or  VICE.) 
In  the  civil  law.  A  defect  m  an  article 
sold,  for  which  the  seller  may  be  compelled 
to  take  it  back ;  a  defect  against  which  the 
seller  is  bound  to  warrant.  Pothier,  Contr. 
of  Sale,  num.  203. 

REDIHERE.  Lat.  In  old  English 
law.  To  ransom  ;  to  be  punished  by  alne ; 
to  be  compelled  to  pay  a  fine  or  ransom. 
Stat.  Westm.  2,  c.  36. 

RE  DISSEISIN.  [L.  Lat.  re-disseisina.] 
In  old  English  law.  A  second  disseisin  of 
a  person  of  the  same  tenements,  and  by  the 
same  disseisor,  hj  whom  he  was  before  dis- 
seised. 3  Bl.  Com.  188.  Called  in  the 
statute  of  Marlbridge,  (c.  8,)  a  repeated 
disseisin,  (iierata  disseieina.) 

A  writ  which  lay  in  such  case,  (breve  de 
redisseisina.)    Beg.  Orig.  206  b. 

REDITU8.  Lat..[fromrerftr«,  to  return.] 
In  the  civil  law.  A  return:  the  fruit, 
profit  or  income  of  a  thing.  Calv.  Lex. 
It  is  observed  that  it  might  also  be  written 
redditus,  and  derived  from  reddere,  to  yield. 
Id.  ibid.     See  Bedditus. 

In  the  common  law.  A  rent ;  rents. 
Blackstone  translates  it  a  compensation  or 
return,  (which  justifies  the  derivation  from 
redire,  to  return,)  but  he  translates  it  also 
a  render,  (which  requires  the  derivation 
from  reddere,  to  render.)  2  BL  Com.  41. 
This  form  of  the  word  is  apparently  taken 
from  the  civil  law.  See  supra.  For  rea- 
sons why  the  form  redditus  is  preferred, 
see  Bedditus. 

Beditus  albi.  White  rents,  or  blanch 
farms.  2  Bl.  Com.  42.   See  Blanch  ferme. 

Beditus  eapitales.  Chief  rents.  Id.  ibid. 
See  Chief  rents. 

Beditus  nigri.  Black  rents  or  black  mail. 
Id.  ibid.     See  Black  rents. 

Beditus  quieti.  Quit  rents.  Id.  Md. 
See  Quit  rents. 

Beditus  siccus.  Rent  seek.  Id.  ibid. 
See  Bent  seek. 

REDUBBOURS.  L.  Fr.  In  old  Enff- 
lish  law.  Persons  who  knowingly  bought 
stolen  clothes,  and  changed  them  into  an- 
other form;  (achataunfz  ascient  dras  em- 
hies,  et  Us  attirent  en  auter  forme.)  Britt. 
c.  29.     Cowell. 


REDUCE.  In  Scotch  law.  To  rescind 
or  annul.    See  Beduetion. 

REDUCTION.  In  Scotch  law.  An 
action  brought  for  the  purpose  of  rescind- 
ing, annulling  or  cancelling  some  bond, 
contract  or  other  instrument  in  writing. 
1  Forbes'  Inst,  part  4,  p.  168,  169. 

RE-ENTRY.  The  resuming  or  retaking 
a  possesion  that  one  has  lately  forgone. 
Cowell.  Particularly  applied  to  land.  The 
entry  by  a  lessor  upon  the  premises  leased, 
on  failure  of  the  tenant  to  pay  the  rent  or 
perform  the  covenants  in  the  lease ;  such 
re-entry  being  made  pursuant  to  a  proviso 
contamed  in  the  lease. 

REEVE,  Beve.  [from  Sax.  gerefa,  q.  v.] 
In  old  English  law.  A  mmisterial  officer 
appointed  to  execute  process.  CrabVs 
Mist.  25.  The  shire-reeve  answered  to  the 
modem  sheriff.  Id.  An  officer  appointed 
to  collect  taxes  or  public  dues.  Spelman, 
voc.  Chrafio. 

A  chief  officer  or  governor ;  a  superin- 
tendent, {prafectus,  prospositus.)  A  dis- 
\t  or  dkector.     Co.  Litt.  61  b.     See 
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An  officer  of  a  court  leet. 
Beal  Prop.  602,  §  647. 


RE-EXCHANGE.  [Fr.  rechange  ;  L. 
Lat.  recambium.]  In  commercial  law.  The 
amount  which  the  holder  of  a  bill  of  ex- 
change which  has  been  protested  for  non- 
Sayment,  is  entitled  to  receive  from  the 
rawer  or  indorser,  to  indemnify  him  for  its 
non-payment,  together  with  his  necessary 
expenses  and  mterest.*  The  amount 
for  which  a  bill  of  exchange  drawn  upon 
the  drawer  or  indorser  of  an  unpaid  bill, 
can  be  purchased  by  the  holder,  in  the 
country  where  the  acceptance  is  made,  to 
indemnify  him  for  its  non-payment.*  Story 
on  Bills,  §  400. 

Properly,  the  current  rate  of  exchange 
payable  on  a  bill  so  re-drawn.  See  3  ICent's 
Com.  116,  116.  According  to  Heineccius, 
it  mcludes  all  the  damage  or  expenses  to 
which  the  holder  is  entitled,  (damnum  illud 
omne  repetitur  sub  nomine  recambii.)  Hei- 
necc.  de  Camb.  c.  4,  §  46. 

RE-EXTENT.  In  English  practice.  A 
second  extent  made  upon  lands  or  tene- 
ments, upon  complaint  made  that  the  for- 
mer extent  was  partially  performed.  Cowell. 

REFEREE.     In  practice.     A  person  to  . 
whom  a  cause  pending  in  a  court  is  referred 
by  the  court,  to  take  testimony,  hear  the 
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parties,  and  report  thereon  to  the  court,  and 
upon  whose  report,  if  confirmed,  judgment 
is  entered. 

REFEREND  A  RY.  [L.  Lat.  refweiida- 
riuB^  In  Saxon  law.  A  master  of  re- 
quests ;  an  officer  to  whom  petitions  to  the 
king  were  referred.  Spelman,  voc.  Be/er- 
endarius, 

REFERENDO  SINGULA  SINGU- 
LUS.  Lat.  Referring  individual  or  sepa- 
rate words  to  separate  subjects  ;  making  a 
distributive  reference  of  words  in  an  instru- 
ment ;  construing  distiibutively.  2  Powell 
on  Deviaes,  (by  Jarman,)  112. 

REFICERE.  Lat.  In  old  English  law. 
To  repair,  or  restore,  {in  pristinum  statum 
reformare.)     Bract,  fol.  233. 

REFFARE.  L.  Lat.  [from  Sax.  rasfare, 
to  spoil.]  In  old  European  law.  To  rob, 
or  rifle  ;  to  plunder.  Z.  Salic,  tit.  29,  §  6. 
Spelman,    LL,  Hen.  I.  c.  83.     CowelL 

REFOIL,  Refoule,  L.  Fr.  A  flowing 
out,  or  back.  Refoil  de  la  mere ;  ebbing 
of  the  sea.     Kelham, 

REFUTANTIA.  L.  Lat.  In  old  records. 
An  acquittance  or  acknowledgment  of  re- 
nouncing all  future  claim.     CowelL 

REG.  GEN.  An  abbreviation  of  Begula 
Oeneralis, 

REGALIA.  Lat.  [regalis,  royal,  from 
rex,  king.]  In  English  law.  Royal  rights 
or  prerogatives.     1  Bl,  Com.  241. 

REGARD.  L.  Fr.  Reference;  rela- 
tion.   Kelham. 

Respect.    Id. 

Reward ;  fee ;  a  perquisite  or  allowance. 
Id. 

REGARD.  [L.  Lat.  regardum,  rewar- 
dum,  from  L.  rir.  regarder,  to  look  to,  or 
look  at.]  In  forest  law.  Inspection  or 
supervision  of  a  forest.    Manwood.  CowelL 

REGARDANT.  L.  Fr.  and  Eng.  In 
old  English  law.  A  term  applied  to  a  vil- 
lein who  was  annexed  to  the  land.  2  BL 
Com.  93.  So  called  because  he  had  the 
charge  to  do  all  base  or  villeinous  services 
withm  the  manor.     Co.  LitU  120  a,  b. 

REGARDER.  [from  L.  Fr.  regardeur, 
an  inspector.]    In  forest  Uw,    An  officer 


of  the  forest,  appomted  to  saperrise  all 
other  officers.  Crompt.  Juritd.  163.  Man- 
wood.     CowelL 

REGIA  VIA.  Lat.  In  old  English 
law.  The  royal  way  ;  the  king's  highway. 
Co.  Liu.  66  a. 

REGIAM  MAJESTATEM.  Lat.  The 
most  ancient  treatise  extant  on  the  law  of 
Scotland,  commonly  supposed  to  have  been 
compiled  by  order  of  David  I.  but  shown 
by  Lord  Kames  not  to  be  older  than  the 
reign  of  David  II.  Home*s  Brit  Ant. 
Essay  1.  It  derives  its  title  from  the  two 
words  with  which  it  commences,  like  the 
Regiam  potestatem  of  Glanville,  and  from 
this  and  numerous  other  points  of  resem- 
blance, it  IS  now  generally  admitted  even 
by  Scotch  writers,  to  have  been  copied 
from  Glanville's  treatise.  Dr.  Robertson 
observes  that  "  it  seems  to  be  an  imitation, 
and  a  servile  one,  of  Glanville."  1  Hobert- 
son*s  Charles  V.  Appendix,  Note  xxv. 
1  Beeves*  HisL  225,  226.  Crahh's  HisL 
70,  71.     1  Steph.  Com.  83,  note  (/.; 

REGIDOR.  Span.  In  Spanish  Ameri- 
can law.  A  member  of  a  municipal  or 
town  council,  {ayuntamiento.)  12  Peters* 
B.  442,  note.  The  body  of  regidores  con- 
stituted what  was  called  the  regimiento. 
Id.  ibid. 

REGIMIENTO.  Span.  In  Spanish 
American  law.  The  body  of  regidores, 
composing  a  part  of  the  ayuntamiento,  or 
municipal  council  of  a  town.  12  Peters*  B. 
442,  note. 

REGISTER.  L.  Fr.  <fe  Eng.  [L.  Lat. 
registrum  ;  from  0.  Fr.  gister,  to  lay,  or 
put  in  a  place.]  A  repository;  a  place 
where  a  thing  is  laid  up,  {locus  quo  quid 
reponitur.)     Spelman. 

A  book  in  which  things  are  entered  or 
registered  for  their  preservation.*^    CowelL 

REGISTER,  or  REGISTER  OF 
WRITS.  [L.  Lat.  Begistrum  Brevium.] 
A  celebrated  collection,  in  Latm,  of  writs 
original  and  judicial,  generally  caUed,  by 
way  of  eminence,  "  The  Register,"  and  one 
of  the  most  ancient  books  of  the  common 
law.  Co.  lAtL  73  b,  169  a.  Lord  Coke, 
indeed,  has  pronounced  it  to  be  the  oldest 
book  in  the  law,  and  considers  it  as  a 
component  part  of  what  he  caUs  "  the  very 
body,  and  as  it  were  the  very  text  of  the 
common  law  of  England."  4  Inst.  140. 
8  Co.  pref.  Sir  W.  Blackstone  speaks  of 
it  as  '*  that  most  ancient  and  highly  vener- 
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able  collection  of  legal  forms,  the  regisirum 
omnium  brevium,  or  register  of  such  writs 
as  are  suable  out  of  the  king's  courts." 
3  £1,  Com,  183.  It  is  otherwise  called 
Begiatrum  Cancellari€B,  (The  Register  of 
ChanceiT,)  and  is  supposed  to  have  been 
compiled  by  Ranulph  de  Hengham,  chief 
justice  of  the  King's  Bench  in  the  reign  of 
Edward  I.  Crabb's  Jffist.  199.  It  con- 
tains upwards  of  a  thousand  writs,  adapted 
to  every  variety  of  case  or  injury,  generally 
expressed  with  great  brevity  of  language, 
and  so  perfect  in  construction  as  to  receive 
from  BiackstoDe  the  eulogy  that  "  every 
man  who  is  injured  will  be  sure  to  find  a 
method  of  relief  exactly  adapted  to  his  own 
case,  described  in  the  compass  of  a  few 
lines,  and  jet  without  the  omission  of  any 
material  cu'cumstance."  3  BL  Com.  ub. 
sup.  In  confirmation  of  this  remark,  it 
may  be  observed  that  the  writs  of  trespass 
{de  transgressione)  alone  comprise  upwards 
of  two  himdred  and  fifty  forms. 

The  authority  of  the  Register  has  always 
been  of  the  very  highest  kind,  and  under 
the  old  system  of  remedy  by  writ,  it  was 
constantly  referred  to  and  regarded  as  the 
standard  of  form,  absolutely  decisive  where 
any  question  of  form  was  raised.  Plowd, 
126,  228.  It  is  called  in  Plowden,  "  our 
CtUapine,  that  is,  the  Register,  "probably 
with  reference  to  the  author  (Calepine)  of 
a  standard  dictionary  of  the  time.  Id.  1*25. 
It  is  now  rarely  referred  to,  but  is  still 
valuable  as  a  principal  foundation  of  the 
remedial  law  of  England  and  the  United 
States. 

REGISTER.  In  commercial  law.  A 
name  frequently  given  to  the  certificate  of 
registry  of  a  vessel.  8  Kent's  Com,  146, 
and  note.  Id,  150.  Jacobsen*s  Sea  Laws, 
66.  Properly,  however,  the  register  is  the 
original  entry  made  at  the  custom  house, 
stating  the  time  and  place  where  the  vessel 
was  built,  and  the  other  particulars  required 
by  law,  and  of  which  the  certificate  of 
regist^  is  an  abstract.  Act  of  Congress, 
dlst  Dec.  1792,  sect.  3,  4,  9.  3  Kenfs 
Com,  142,  143. 

REGISTRAR.  An  officer  whose  busi- 
ness is  to  write  and  keep  a  register. 

In  English  law.  An  officer  whose  busi- 
ness is  to  keep  a  register  of  bu-ths,  marri- 
ages and  deaths,  imder  the  civil  system  of 
registration  lately  established.  3  Steph, 
Com,  349,  360. 

REGISTRY.  In  commercial  law.  The 
registration  of  a  vessel  at  the  custom  house, 
for  the  purpose  of  entitling  her  to  the  full 


privileges  of  a  British  or  American  built 
vessel.  3  Kent's  Com.  139.  Abbott  on 
Shipping,  68 — 96. 

In  conveyancing.  The  entering  on  re- 
cord of  deeds,  mortgages  and  other  convey- 
ances and  instruments,  in  public  offices 
appointed  for  the  purpose,  in  order  to  give 
them  validity  as  against  bona  fide  pur- 
chasers and  mortgagees.  4  Kent's  Com, 
466—469. 

REQRATER,  Regrator,  [L.  Lat.  regra- 
tarius,  from  Fr.  regrateur,  a  retailer  or 
huckster.]  In  old  English  law.  A  person 
who  bought  up  com  [grain]  or  other  dead 
victual  [provisions]  in  any  market,  and  sold 
it  again  m  the  same  market,  or  within  four 
miles  of  the  place.  4  £L  Com,  168.  4 
Steph,  Com.  291,  note  {m.) 

The  more  ancient  sense  of  the  word, 
according  to  Spelman,  was  that  of  retailer, 
{propola.) 

REGRATING.  In  old  English  law. 
The  offence  of  buying  grain  or  provisions 
in  any  market,  and  selling  it  again  in  the 
same  market,  or  within  four  miles  of  the 
place.*     4t  Bl,  Com,  168. 

REGRESS.  [Lat.  regressus,  from  re- 
gredi,  to  go  back.  J  A  going  back.  Ingress, 
egress  and  regress,  comprise  the  rights  of 
going  or  entering  upon  land,  going  off  it, 
and  going  back  upon  it. 

REGRESSUS.  Lat.  [from  regredi,  to 
go  back.]  A  going  back;  recourse;  a 
goin^  back  to  a  party  for  the  purpose  of 
obtaming  indenmity.  Sine  regressu  habendo 
versus  suum  feojfatorem  ;  without  having 
recourse  against  his  feoffor.  Bract,  foL 
179  b. 

REGULA.     Lat-    In  practice.    A  rule. 

Regula  generalis ;  a  general  rule.  A 
standing  rule  or  order  of  a  court.  Fre- 
quently abbreviated.  Beg.  Gen. 

REGULAR  CLERGY.  In  old  English 
law.  Monks  who  lived  secundum  regulas 
(according  to  the  rules)  of  their  respective 
houses  or  societies  were  so  denominated,  in 
contradistinction  to  the  parochial  clergy 
who  performed  their  ministry  in  the  world, 
in  seculo,  and  who  from  thence  were  called 
secular  clergy.  1  Chitt.  Bl,  Com,  387, 
note. 

REGULARITER.  L.  Lat.  In  old 
English  law.  Regularly ;  strictly ;  accord- 
ing to  rule ;  as  a  general  rule.  Bract,  fol. 
87  b.     Begulariter  non  vaUt  pactum  de  re 
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mea  nan  alienanda;  regularly  an  agree- 
ment not  to  aUen  my  property  is  not  valid. 
Co.  Litt  223. 

REGULUS.  Lat.  In  Saxon  law.  A 
title  sometimes  given  to  the  earl  or  comes, 
in  old  charters.     Spelman. 

REHABERE  FACIAS  SEISINAM. 
L.  Lat.  fYou  cause  to  re-have  seisin.)  In 
old  practice.  A  writ  which  lay  where  a 
sheriff  had  delivered  seisin  of  a  greater  part 
than  he  ought,  commanding  nim  to  re- 
deliver seisin  of  the  excess.*  Reg. 
13,  61,  64. 


Jud, 


REHABILITATE.  [L.  Lat.  rehabilitare, 
from  re,  again,  and  habilitare,  to  enahle, 
from  habilis,  able.]  In  Scotch  and  French 
criminal  law.  To  restore  to  a  former 
capacity  or  ability.*  To  re-instate  a  cri- 
minal in  his  personal  rights  which  he  has 
lost  by  a  judicial  sentence.  Brande,  In 
Scotland  a  pardon  from  the  king  is  said  to 
re-habilitate  a  witness  laboring  under  tn/a- 
mia  juris.     Id, 

REHABILITATION.  [L.  Lat.  rehabi- 
litatio,  from  rehabilitare,  to  re-enable.]  In 
French  and  Scotch  criminal  law.  The  re- 
instatement of  a  criminal  in  his  personal 
rights  which  he  has  lost  by  a  judicial  sen- 
tence.    Brande, 

In  old  English  law.  A  papal  bull  or 
brief  for  re-enablmg  a  spiritual  person  to 
exercise  his  fimction,  who  was  formerly 
disabled ;  or  a  restoring  to  a  former  ability, 
Cowell, 

RE-HEARING.  In  equity  practice.  A 
second  hearing  of  a  cause,  for  which  a 
party  who  is  dissatisfied  with  the  decree 
entered  on  the  former  hearing  may  apply 
by  petition.  3  Bl,  Com,  463.  4  Steph, 
Com,  31.     3  DanielVs  Chanc,  Pr,  1602. 

REHERCER.  L.  Fr.  To  rehearse; 
to  state  or  recite.     BritU  c.  62. 

REL  Lat.  [plur.  of  reus,  q.  v.]  In 
the  civil  law.  In  a  special  sense.  Per- 
sons from  whom  a  thing  is  demanded,  {%% 
unde  petitur.)  Heinecc,  Elem,  Jur,  Civ. 
lib.  8,  tit.  17,  §  841.  Defendants.  See 
Eeus. 

In  a  general  sense.  Parties  to  an  action ; 
litigating  parties,  (ii  quorum  de  re  discepta- 
tur)  including  both  the  eu^ior  and  the  reus 
proper.     Id,  ibid. 

Parties  to  a  contract.    Id,  ibid, 

mu   The 


mandate  of  an  immoral  thing  is  v<Hd.  Dig, 
17.  1.  6.  8.  A  contract  <^  mandate  re- 
quiring an  illegal  or  immoral  act  to  be  done, 
has  no  legal  obligation.  Story  on  Bailm, 
§168. 

REIF.  Scotch,  [from  Sax.  mx/.l  In 
old  Scotch  law.  Robbery.  Skene  aa  Leg. 
Alexandri  R,  c.  2,  par.  2.     Cowell. 

REISA.  L.  Lat.  [from  Sax.  raise,  a 
rush.]  In  old  European  law.  A  sudden 
military  expedition;  a  sally,  {procursu^ 
militaris.)     Spelman, 

REJOIN.  [L.  Lat.  rejungere,]  In 
pleading.  To  answer  a  plaintiff's  replica- 
tion in  an  action  at  law,  by  some  matter  of 
fact     See  Rejoinder. 

REJOINING  GRATIS.  La  English 
practice.  Rejoining  voluntarily,  or  without 
bemg  required  to  do  so  by  a  rule  to  rejoin. 
10  Mees.  d  W,  12. 

REJOINDER.  L.  Fr.  <fe  Enc.  [L.  Lat 
rejunciio?^  In  pleading.  A  defendant's 
answer  of  fact  to  a  plaintiflfs  replication. 
Steph,  PI,  68,  69.  Co,  Litt.  303  b.  8  Bl. 
Com,  310.  Corresponding  to  the  dupH- 
catio  of  the  civil  law,  and  the  triplicaiio  of 
Bracton.  Inst.  4.  14.  1.  Bract.  foL 
400  b. 

The  term  refunetio,  of  which  rejwnder  is 
a  mere  translation,  seems  to  have  been 
invented  by  the  modem  civilians.  Spige- 
lius,  who  is  cited  by  Cowell,  defines  it  to 
be  "  an  allegation  which  is  allowed  a  defen- 
dant, to  invalidate  the  plamtiff 's  replication, 
and  strengthen  his  own  exception  (or  plea.)" 
Rejoinders  were  formerly  common  in  chan- 
cery pleading,  but  have  long  been  disused. 
Wests  SyiMoleog,  part  2,  tit  Chancexy, 
sect.  66. 

RELATIO.  Lat  [from  referre,  to  cany 
back.]  In  old  English  law.  Relation; 
reference ;  a  carrying  bacL  See  Relation, 
Relatio  est  ficiio  juris,  et  intenta  ad  unum. 
Relation  is  a  fiction  of  law,  and  intended 
for,  or  directed  to  one  thing.  3  Co.  28  b, 
Butler  and  Baker's  case.  That  is,  it  will 
not  be  applied  to  a  collateral  matter.  Id. 
ibid. 

Belati*  MHiper  flat  «t  TalMit  dlis|^««iti«. 

Reference  [of  a  disposition  made  by  will] 
should  always  be  made,  so  that  the  disposi- 
tion may  have  effect  6  Co.  76  b,  Sir 
George  Curson's  case. 

RELATION.      [L.  Lat   relatio,  torn 
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frfmre,  to  oarry  back.]  The  canying  back 
of  an  act  or  proceediDg  to  some  past  or 
previous  time  or  date,  and  giving  it  opera- 
tion or  validity  from  such  time.*^  Thus 
letters  of  administration  in  certain  cases 
take  efifect  by  relation,  from  the  death  of 
the  intestate.  1  WUliams  on  Exec,  528. 
So,  a  deed  delivered  as  an  escrow,  and 
subsequently  delivered  as  a  deed,  will 
sometimes  be  allowed  to  relaU  back  to  the 
first  delivery,  so  as  to  give  it  effect  from 
that  time.  4  Kent's  Com.  454.  So,  at 
common  law,  a  judgment  had  effect  by 
relation,  from  the  first  day  of  the  term  of 
which  it  was  entered.  3  BL  Com.  420. 
1  Arch.  Pr,  227.  So,  in  England,  the 
transfer  of  a  bankrupt's  property  to  the 
assignees,  operates,  by  a  retrospective  re- 
lation, from  the  penod  when  the  trader 
became  bankrupt.  2  Steph.  Com.  206, 207. 
Belation,  as  Lord  Coke  observes,  is  a 
fiction  of  law ;  the  act  or  proceeding  related 
bein^  supposed  to  have  taken  place  at  the 
previous  time  or  date. 

"  RELATIONS,"  in  a  will,  means,  per- 
sons entitled  according  to  the  statute  of 
distributions.  4  Kent's  Com,  537,  note. 
It  has  long  been  settled,  that  a  bequest  to 
relations  applies  to  the  person  or  persons, 
who  would  by  virtue  of  those  statutes,  take 
the  personal  estate  under  an  intestacy, 
either  as  next  of  kin,  or  by  representation 
of  next  of  kin.  2  Jarman  on  Wills,  45, 
(33,  Perkins'  ed.  1849.) 

RELATIVE  RIGHTS.  Those  rights 
of  persons  which  are  incident  to  them  as 
members  of  society,  and  standing  in  various 
relations  to  each  other.  1  BL  Com.  123. 
— ^Those  rights  of  persons  in  private  life 
which  arise  from  the  civil  and  domestic 
relations.     2  Kent's  Com.  1. 

RELATOR.  In  practice.  An  informer, 
a  person  in  whose  behalf  certain  writs  are 
issued,  such  as  attachments  for  contempt, 
writs  of  mandamus  and  informations  in  the 
nature  of  a  quo  warranto,  <&c.  3  Bl.  Com. 
264.  See  Id.  427.  These  are  said  to  be 
prosecuted  on  the  relation  (ex  relatione)  of 
the  person  at  whose  instance  they  are 
issued.     See  Kx  relatione. 

RELATRIX.  L.Lat.  (feEng.  In  prac- 
tice. A  female  relator,  or  petitioner.  14 
Peters'  R.  500,  517. 

RELAXARE.  L.  Lat.  In  old  con- 
veyancing. To  release.  Eelaxavi,  re- 
laxasse ;  have  released.  Litt.  sect  445. 
In  Lampet's  case  (10  Co.  52  b.)  reference 


was  made  to  a  case  in  4  Edw.  YI.  where  it 
was  said  that  laxare  is  properly  to  set  pri* 
soners  in  fetters  at  liberty,  and  relaxare  is 
to  do  it  quickly,  and  metaphorice,  relaxare 
is  to  set  at  liberty  fettered  estates  and 
interests,  and  to  make  them  free  and 
absolute. 

RELAXATIO.  L.Lat.  [irom relaxare, 
q.  v.]  In  old  conveyancing.  A  release  ; 
an  instrument  by  which  a  person  relin- 
quishes to  another  his  right  in  any  thing. 
Spelman.    A  deed  of  release.  See  Release. 

RELEASE.  [L.  Fr.  reles,  release,  relate  ; 
L.  Lat.  relaxatto.']  In  conveyancing.  A 
relinquishment  or  renunciation  of  some 
right  or  claim  by  one  person,  in  favor  of 
another.* — ^The  giving  or  discharging  of 
the  right  or  action  which  a  man  hath,  or 
may  have  or  claim  against  another  man,  or 
that  which  is  his.     Shep.  Touch.  320. 

In  a  stricter  sense.  The  conveyance  of 
a  man's  interest  or  right  which  he  hath 
unto  a  thing,  to  another  that  hath  the 
possession  thereof,  or  some  estate  therein. 
Id.  ibid. — A  discharge  or  a  conveyance  of 
a  man's  right  in  lands  or  tenements  to  an- 
other that  hath  some  former  estate  in 
possession.  2  Bl.  Com.  324. — ^The  relin- 
quishment of  a  right  or  interest  in  lands  or 
tenements,  to  another  who  has  an  estate  in 
possession  in  the  same  lands  or  tenements. 
Watkins  on  Conv.  213. — A  conveyance  of 
an  ulterior  interest  in  lands  or  tenements  to 
a  particular  tenant,  or  of  an  imdivided 
share  to  a  co-tenant,  (the  relessee  being  in 
either  case  in  privity  of  estate  with  the 
relessor,)  or  of  the  right,  to  a  person 
wrongfully  in  possession.  1  Steph.  Com. 
479.  The  various  kinds  of  release  recog- 
nised in  England  are  enumerated  infra. 

In  the  United  States,  the  technical  prin- 
ciples relating  to  a  release  seem  to  be 
wholly,  or  in  great  measure,  inapplicable. 
The  conveyance  corresponding  with  a  re- 
lease at  common  law  is  with  us  a  quit  claim 
deed,  (q.  v.)    2  Hilliard's  Real  Prop.  302. 

RELEASE  BY  WAY  OF  ENLARG- 
ING AN  ESTATE,  (or  enlarger  restate.) 
A  conveyance  of  the  ulterior  interest  in 
lands  to  the  particular  tenant.  As  if  there 
be  tenant  for  life  or  years,  remainder  to 
another  in  fee,  and  he  in  remainder  releases 
all  his  right  to  the  particular  tenant  and 
his  heirs,  this  gives  him  the  estate  in  fee. 
1  Steph.  Com.  480.     2  Bl  Com.  324. 

RELEASE  BY  WAY  OF  PASSING 
AN  ESTATE,  (or  mitter  I'estate.)  As 
wh^re  <Hie  of  two  co-parceners  rekases  all 
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her  right  to  the  other,  this  passes  the  fee 
sunple  of  the  whole.     2  £L  Com.  324,  325. 

RELEASE  BY  WAY  OF  PASSING 
A  RIGHT,  (or  mitter  le  droit)  As  if  a 
man  he  disseised  and  releaseth  to  his  dis- 
seisor all  his  right,  herehy  the  disseisor  ac- 
quires a  new  right,  which  changes  the 
quality  of  his  estate,  and  renders  that  law- 
nil  which  hefore  was  tortious  or  wrongful. 
2  £L  Com.  326. 

RELEASE  BY  WAY  OF  EXTIN- 
GUISHMENT. As  if  my  tenant  for  life 
makes  a  lease  to  A.  for  life,  remainder  to 
B.  and  his  heirs,  and  I  release  to  A.  this 
extinguishes  my  right  to  the  reversion,  and 
shall  enure  to  the  advantage  of  B.'s  remam- 
der,  as  well  as  of  A.'s  particular  estate.  2 
Bl.  Com.  325. 

RELEASE  BY  WAY  OF  ENTRY 
AND  FEOFFMENT.  As  if  there  be  two 
joint  disseisors,  and  the  disseisee  releases  to 
one  of  them,  he  shall  be  sole  seised,  and 
shall  keep  out  his  former  companion  ;  which 
is  the  same  in  effect  as  if  the  disseisee  had 
entered  and  thereby  put  an  end  to  the  dis- 
seisin, and  afterwards  had  enfeoffed  one  of 
the  disseisors  in  fee.     2  Bl.  Com.  325. 

RELEASE.  An  instrument  whereby  a 
party,  having  a  right  of  action  as  creditor 
or  otherwise,  formally  remits  the  same,  and 
thus  estops  himself  from  again  setting  up 
his  claim.  Pulling  on  Merc.  Accounts,  18. 
Having  this  operation,  a  release  should  al- 
ways be  in  the  form  of  a  deed  under  seal, 
and  contain  a  plcun  and  distinct  remission 
of  the  claim  to  which  it  relates.     Id.  ibid. 

RELEFE,  Relef.  L.  Fr.  [from  relever, 
q.  v.]  Relief;  an  incident  of  feudal  tenure. 
Britt.  c.  69. 

RELEGATIO.  Lat.  [from  relegate,  to 
send  away,  to  banish.]  In  the  civil  law. 
Banishment  without  the  loss  of  civil  rights. 
Calv.  Lex.  Inst.  1.  12.  2.  It  was  by  this 
circumstance  chiefly  distinguished  from  de- 
portatio,  (q.  v.)  Some  have  supposed  a 
further  distinction  to  be,  that  deportatio 
was  for  life,  and  reUgatio  for  years.  But 
this  was  not  always  the  case.     Calv.  Lex. 

RELEGATION,  [from  Lat.  relegatid; 
q.  v.]  In  old  English  law.  Banishment  for 
a  time  only.     Co.  Litt.  133. 

RELEVAMEN.  L.  Lat.  [from  rele- 
vare,  to  lift  up.]  In  old  English  law.  Re- 
lief; one  of  the  incidents  of  the  feudal 


tenure.  Lib.  Barnes,  sect.  310.  Spelman. 
In  Domesday,  it  is  caUed  relevamentum ; 
in  the  laws  of  Edward  the  Confessor,  rele- 
vatio  ;  in  Magna  Charta,  and  generally  in 
old  English  and  Scotch  law,  relevium. 
Domesd.  titt.  Berocscire,  Walingford.  LL. 
Edw.  Conf.  c.  35.     See  Relevium. 

RELEVER.  L.  Fr.  To  relieve;  to 
pay  a  relief,  {relef e.)     Britt.  c.  69. 

RELEVIUM.  L.  Lat.  [from  L.  Fr.  re- 
lever,  to  raise  or  lift  again.]  In  old  English 
and  Scotch  law.  Relief ;  one  of  the  mci- 
dents  of  the  feudal  tenure.  Glanv.  lib.  9, 
c.  4.  Bract,  fol.  84.  Magna  Charta,  c.  3. 
Spelman,  voc.  Belevamen.  LL.  Malcolm. 
IL  c.  1. 

RELICTA.  Lat  (Being  relinquished.) 
In  practice.  The  confession  of  the  plain- 
tiff's action  by  a  defendant,  after  plea 
pleaded.  A  species  of  cognovit,  (q.  v.,)  so 
called  from  the  emphatic  words  of  the  old 
Latin  form,  the  defendant  relinquishing  or 
withdrawing  his  plea,  (relicta  verificatione.) 
1  Tidd's  Fr.  569. 

RELICTION.  [Lat.  relicHo,  from  re- 
linquere,  to  leave.]  A  leaving ;  a  leaving 
dry.  Recess  of  the  sea,  by  which  land 
formerly  covered  with  water  is  left  dry. 
Hale  de  Jure  Mari^,  c.  4.  Schultes  on 
Aquatic  Rights.  121,  127. 

RELIEF,  [from  L.  Fr.  relef e,  relef,  from 
relever,  to  lift  or  raise  agam ;  L.  Lat.  rele- 
vium, relevatio,  relevamen,  relevamentum, 
introitus.]  In  old  English  and  Scotch  law. 
A  sum  of  money  paid  by  the  heir  of  a  de- 
ceased tenant,  by  way  of  fine  or  composition 
with  the  lord  for  taking  up  (or,  in  the 
ancient  sense  of  the  word,  relieving,  propter 
relevationem)  the  estate,  which  was  lapsed 
or  fallen  in,  (quajacensfuit,)  by  the  death 
of  the  last  tenant.*  2  Bl.  Com.  65.  Bract. 
fol.  84.  Co.  Litt.  76  a.  A  principal  and 
very  oppressive  incident  of  the  feudal  tenure. 
The  idea  of  a  fallen  estate,  is  clearly  de- 
rived from  the  hctreditas  jacens  of  the  civil 
law ;  and  a  payment  in  the  nature  of  a  re- 
hef  seems  to  have  been  known  to  that  law, 
under  the  name  of  introitus.     Calv.  Lex. 

Britton  uses  the  verb  relever.  Volons 
nous  mye  que  ascun  tenaunt  soit  tenu  a  re- 
lever sa  terre  plus  de  une  foils  en  sa  vie  ; 
we  will  not  that  any  tenant  be  bound  to 
relieve  his  land  more  than  once  in  hi:^  life. 
Britt.  c.  69.  But  the  corresponding  Eng- 
lish word  relieve  seems  never  to  have  hem 
adopted. 
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RELIGIOUS  MEN.  [Lat.  religiosi.] 
In  old  English  law.  Such  as  entered  into 
a  monastery  or  convent,  there  to  live  de- 
voutly. Cotoell.  Clauses  were  frequently 
inserted  in  ancient  deeds  of  sale  of  land, 
restraining  the  vendee  from  gi^'ing  or  alien- 
ating it  to  religious  persons  or  Jews,  to  the 
end  that  the  land  might  not  fall  into  mort- 
main.    Id, 

RELIQUA.  Lat.  In  the  civil  law. 
The  balance  or  arrears  of  an  account.  Spel- 
man. 

RELIVERER.  L.  Fr.  To  re-deliver. 
Kelham, 

RELOCATIO.  Lat.  [from  re,  agam, 
and  hcatio,  a  letting.]  In  the  civil  law. 
A  re-letting.  Heineec,  Elem,  Jar,  Civ,  lib. 
3,  tit.  26, 1  926. 

Belocatio  tacita ;  a  tacit  or  implied  re- 
letting, as  in  case  of  holding  over  after  ex- 
piration of  the  term.     Id, 

REMAINDER.  [L.  Lat.  remanentia, 
remanere.]  A  residue  of  an  estate  in  land, 
depending  upon  a  particular  estate,  and 
created  together  with  it.  Co.  Lilt,  49  a. 
Id.  143  a. — An  estate  limited  to  take  effect 
and  be  enjoyed  after  another  estate  is  de- 
termined. As  if  a  man  seised  in  fee  simple 
grants  lands  to  A.  for  twenty  years,  and 
after  the  determination  of  the  said  term, 
then  to  B.  and  his  heirs  forever ;  here  A. 
is  tenant  for  years,  remaiiider  to  B.  in  fee. 
2  Bl,  Com,  163,  164. — A  remnant  of  an 
estate  in  land,  depending  upon  a  particular 
prior  estate,  created  at  the  same  time,  and 
by  the  same  instrument,  and  limited  to  arise 
immediately  on  the  determination  of  that 
estate,  and  not  in  abridgment  of  it.  4 
Kent* 8  Com,  197. — An  estate  limited  to 
commence  in  possession  at  a  future  day,  on 
the  determination  by  lapse  of  time  or  other- 
wise, of  a  precedent  estate,  created  at  the 
same  time.  1  N,  Y.  Rev.  St.  [723,]  718, 
§§  10,  11.     See  Estate  in  remainder. 

REMALLARE.  L.  Lat.  [from  re,  again, 
and  mallare,  to  summon.]  In  old  European 
law.  To  summon  to  court  a  second  time ; 
to  re-summon.  Formul.  Solen,  124.  Spel- 
man. 

REMAND.  [L.  Lat.  remandare ;  L. 
Fr.  remaunder.]  To  send  back;  to  re- 
commit. Where  a  party  brought  up  on 
habeas  corpus  is  sent  back  without  obtaining 
the  benefit  of  the  writ,  he  is  said  to  be  re- 
manded,    2  Kent's  Com,  30. 

Ill 


REMANENTIA.  L.  Lat.  [from  rema- 
nere, q.  v.]  In  old  English  law.  A  re- 
mainder.    Spelman. 

A  perpetuity,  or  perpetual  estate,  {pro 
perpetuo.)  Qlanv.  lib.  7,  c.  1.  Bract,  fol. 
244.     Reg.  Maj.  lib.  2,  c.  23. 

REMANERE.  Lat.  In  old  English 
practice.  To  remain  ;  to  stop  or  stay  ;  to 
demur,  in  the  old  sense  of  the  word.  Pri- 
mo  queratur  a  tenente  si  aliquid  velit  vel 
sciat  dicere  quare  assisa  debeat  remanere. 
It  first  should  be  inquired  of  the  tenant  if 
he  will  or  know  to  say  any  thing  why  the 
assise  should  stay ;  [that  is,  why  it  should 
not  proceed.]  Bract,  fol.  184  b.  '  I^on 
propter  minorem  cetatem  petentium  remane- 
bit  assisa  ;  the  assise  shall  not  stay  on  ac- 
coimt  of  the  non-age  of  the  demandants. 
Id»  fol.  276.  Hence  the  term  remanet,  in 
modem  practice. 

REMANERE.  L.  Lat.  In  old  English 
law.  A  remainder.  Co.  Litt.  49  a.  2 
Co.  51  a,  Cholmley's  case. 

REMANET.  L.Lat.  (It  remains.)  In 
English  practice.  The  postponement  of  a 
tried.  When  a  cause  is  postponed,  it  is  said 
to  be  made  a  remanet.     2  l^idd's  Fr.  758. 

REMAUNDER.  L.  Fr.  To  send  back  : 
to  remand.     Kelham, 

REMEDIAL  STATUTE.  A  statute 
providing  a  remedy  for  an  injury,  as  distin- 
guished from  a  penal  statute.  A  statute 
giving  a  party  a  mode  of  remedy  for  a 
wrong,  where  he  had  none,  or  a  diflferent 
one,  before.  1  Chiit.  Bl.  Com.  86,  87, 
notes. 

Remedial  statutes  are  those  which  are 
made  to  supply  such  defects,  and  abridge 
such  superfiuities,  in  the  common  law,  as 
arise  either  from  the  general  imperfection 
of  all  human  laws,  from  change  of  time  and 
circumstances,  from  the  mistakes  and  un- 
advised determinations  of  unlearned  (or 
even  learned)  judges,  or  from  any  other 
cause  whatsoever.     1  Bl.  Com.  86. 

REMEMBRANCERS.  In  English  law. 
Officers  of  the  Exchequer,  whose  principal 
duty  is  to  put  the  judges  of  that  court  in 
'remembrance  of  such  tilings  as  are  to  be 
called  on,  and  dealt  in  for  the  king's  benefit. 
Cowell.     Stat.  3  <fe  4  Will.  IV.  c.  99. 

REMENAUNT.  L.  Fr.  Remaining; 
to  come  after ;  remainder.  A  remenaunt  ; 
for  ever  after.    Kelham. 
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REMISE.  To  remit  or  give  up.  A 
formal  word  m  deeds  of  release  and  quit 
claim.     Litt  seat.  445.     Co.  Litt  264  b. 

REMISE,  Rmys.  L.  Fr.  Remised; 
released.     Kelham. 

REMISI,  REMISISSE,  L.Lat.  In  old 
conveyancing.  Formal  words  in  deeds  of 
release.  Hemisisse,  relaxasse  et  quietum  da- 
mxuse ;  have  remised,  released  and  quit 
claimed.     Idtt.  sect.  445. 

REMITTER,  [from  Lat.  remittere,  to 
send  back.]  The  sending  back  of  a  person 
to  a  title  he  had  befpre.^  Bemitter  is 
where  he  who  has  the  true  property,  or 
ju9  proprietaiis  in  lands,  but  is  out  of 
possession  thereof,  and  has  no  right  to  en- 
ter without  recoveiinff  possession  in  an  ac- 
tion, has  afterwards  the  freehold  cast  upon 
him  by  some  subsequent,  and  of  course  de- 
fective title  ;  in  this  case  he  is  remitted,  or 
sent  back  by  operation  of  law,  to  his  ancient 
and  more  certam  title.  The  right  of  entry 
which  he  has  gamed  by  a  bad  title,  shall 
be  ipso  facto  annexed  to  his  own  inherent 
good  one ;  and  his  defeasible  estate  shall 
be  utterly  defeated  and  annulled  by  the  in- 
stantaneous act  of  law,  without  his  partici- 
pation or  consent.  3  £1.  Com,  19.  See 
2  Milliard's  Real  Prop.  152. 

Littleton  calls  remitter  "  an  ancient  term 
in  the  law,"  and  defines  it  to  be  **  where  a 
man  hath  two  titles  to  lands  or  tenements, 
viz :  one,  a  more  ancient  title,  and  another, 
a  more  latter  title,  {title pluis  darrein;)  and 
if  he  come  to  the  land  by  a  latter  title,  yet 
the  law  will  adjudge  him  in  by  force  of  the 
elder  title,  because  the  elder  title  is  the 
more  sure  and  more  worthy  title."  Litt, 
sect.  659. 

REMITTERE.  Lat.  [from  re,  agam, 
and  mittere,  to  send.]  In  old  English  prac- 
tice. To  send  back ;  to  give  up  or  relin- 
quish; to  remise  or  release.  Postea  jus 
9uum  remisit,  et  quietum  clamavit ;  after- 
wards remised  and  quit  claimed  his  right. 
Bra4:t,  foL  813  b.     See  Remise,  Remisi. 

REMITTITUR.  Lat.  (Is  sent  back,  or 
remitted.)  In  practice.  A  sending  back 
(of  a  record.)     See  infra, 

A  relinquishment  (of  damages.)  See 
Remittitur  damna. 

REMITTITUR  DAMNA.  Lat.  In 
practice.  An  entry  made  on  record,  in 
cases  where  a  jury  has  given  greater  dama- 
ges than  a  plamtiff  has  declared  for,  remit- 
ting the  excess.     2  Tidd's  Pr.  896. 


REMITTITUR  OF  RECORD.  In  prac- 
tice. The  sending  back  of  a  reconi  or 
transcript  from  a  superior  to  an  inferior 
court,  for  the  purpose  of  issuing  execution. 
2  Tidd's  Pr,  1185.     2  Burr,  Pr,  150. 

Beai^to  iHi^«4iBiCMl*,  cmcrgic  acti**  The 

impediment  being  removed,  the  action  rises. 
When  a  bar  to  an  action  is  removed,  the 
action  rises  up  into  its  original  efficacy. 
Shep,  Touch,  (by  Preston,)  150. 

REMOTUM.     Lat.     Removed ;  remote. 

••  4««d  «st  MBgia  JnMctvnit  acd  •  c«Mtrari« 

iM  •niMi  casv.  That  which  is  more  remote 
does  not  draw  to  itself  that  which  is  more 
near,  but  the  reverse,  in  every  case.  Co. 
Idtt,  164  a. 

REMOUNTER.  L.  Fr.  To.  go  up 
again.  £t  eel  droit  descent  ascune  foiiz, 
ausi  corns  chose  pesaunte,  et  ascune  foits  re- 
mounte  ;  and  this  right  descends  sometimes, 
like  a  thing  falling,  and  sometimes  goes  up 
again.     JBritt.  c.  118. 

REMUE.  L.  Fr.  [from  Lat.  remotum,] 
Removed.  Si  le  brefe  soil  remue.  Britt, 
c.  46. 

Remote,  or  distant.  Le  procheyn  forclost 
/'remue,  et  Tremue,  Vplus  remue ;  the 
nearer  forecloses  the  remote,  and  the  re- 
mote the  more  remote.  Id,  c.  119.  As- 
cuns  remues,  et  ascuns  plus  rcmues.  Id,  c. 
118. 

REN,  Rein,  Rms,  L.  Fr.  Any  thing  ; 
nothing.     Kelham, 

RENABLE.  L,  Fr.  Reasonable.  De 
renable  partie  ;  of  reasonable  part.  Britt. 
c.  IS, 

RENDER,  Rendre,  L.  Fr.  To  give  or 
yield ;  to  pay  or  perform  ;  to  return.  Used 
also  as  a  substantive,  as  in  the  phrase  "  to 
lie  in  render  ;"  to  consist  in  being  rendered, 
paid  or  yielded.     See  To  lie  in. 

To  RENDER.  [L.  Lat.  reddere,]  In 
practice.  To  give  up ;  to  surrender.  1 
Arch,  Pr,  311. 

RENEEZ.  In  old  records.  A  rene- 
gado  ;  an  apostate  from  Christianity  to  Ma- 
hometanism.  Hovedtn  in  Ric.  I.  sub.  an. 
1192.     Spelman. 

RENOUNCING  PROBATE.  In  Eng- 
lish practice.    Refusing  to  take  upon  one  s 
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self  the  office  of  executor  or  executrix. 
Refusing  to  take  out  probate  under  a  will 
wherein  one  has  been  appointed  executor  or 
executrix.  Holthoiue,  1  Williams  on  Exec, 
230,  231. 

RENT.  L.  Fr.  and  Eng.  [L.  Fr.  rmte, 
from  rendre,  to  render,  yield,  give  or  pajr ; 
L.  Lat.  reddiius,  reditus,  qq.  vTl  A  certain 
profit  issuing  yearly  out  of  lands  and  tene- 
ments corporeal ;  a  species  of  bcorporeal 
hereaitament.  2  BL  Com.  41. — A  com- 
pensation or  return  yielded  periodically,  to 
a  certain  amount,  out  of  the  profits  of  some 
corporeal  hereditaments,  by  the  tenant 
thereof.  2  Stq>h,  Com,  23. — A  certain 
yearly  profit  in  money,  provisions,  chatteb 
or  labor,  issuing  out  of  lands  and  tenements, 
in  retribution  for  the  use.     3  Kent's  Com, 

460.  See  2  Penn,  St.  (Barr's)  B.  292, 
Kennedy,  J. 

Jient,  or  rente,  (as  it  was  formerly  some- 
times written,)  is  a  purely  French  word, 
framed  from  rendre,  on  the  analogy  of  the 
Lat.  redditus  from  reddere,  and  radicaUy 
importing  a  thing  rendered.     See  Rente, 

RENT  CHARGE.  A  rent  reserved  on 
a  conveyance  of  land  in  fee  simple,  or 
granted  out  of  lands  by  deed ;  so  called 
because  by  a  covenant  or  clause  in  the  deed 
of  conveyance,  the  land  is  charged  with  a 
distress  for  the  payment  of  it.*  Co.  Litt 
143  b.  2  Bl,  Com,  42.  Otherwise  called 
a  fee-farm  rent.     Id.  43.     3  Kent's  Com, 

461.  1  miliard*s  Real  Prop,  238. 

RENT  SECK.  \L.  Lat.  redditus  sic- 
cus.] Barren  rent;  a  reserved  by  deed, 
but  without  any  clause  of  distress.  2  Bl, 
Com,  42.     3  Kenfs  Com,  461. 

RENT  SERVICE.  In  EngUsh  law. 
Rent  reserved  out  of  land  held  by  fealty  or 
other  corporeal  service ;  and  so  caUed  from 
such  service  being  incident  to  it*  2  Bl, 
Com,  41,  42.  3  Kent's  Com.  461.  1 
Hilliard's  Real  Prop,  238. 

RENTE.  L.  Fr.  Rent.  Si  la  dette 
soit  issuaunte  de  ascun  tenement  come  an- 
nule  rente  due,  &c, ;  if  the  debt  be  issuing 
out  of  any  tenement,  as  an  annual  rent  due, 
<fec.  Brttt.  c.  28.  Si  pleynte  soit  fait  de 
rente.  Id,  c.  45.  Que  ad  done  rente  en 
fee,  ou  a  terme  de  vie  ;  who  hath  given  a 
rent  in  fee,  or  for  term  of  life.  /S.  ibid. 
Rente  de  ckambre  ;  a  rent  from  the  coflFer ; 
an  annuity,  {redditus  de  camera,)  Id,  c.  68. 
Terre  ou  rente.     Id,  c.  79.     See  Id,  c.  81. 

RENTE.  L.  Fr.  Fined.  Stat,  Westm,  1, 


c.  13.  Ktsi  ul  Ufaee,  soit  grev&ment  rente ; 
and  if  any  do  so,  he  shall  be  grievously  fined. 
Id,  c.  16. 

RENTAL.  (Said  to  be  corrupted  from 
rent^oll,)  In  English  law.  A  roll  on 
which  the  rents  of  a  manor  are  registered 
or  set  down,  and  by  which  the  lord^  bailiff 
collects  the  same.  It  contains  the  lands 
and  tenements  let  to  each  tenant,  the  names 
of  the  tenants,  and  other  particulars.  Cun- 
ningham, Holthouse. 

REPARATIONE  FACIENDA,  Breve 
De,  L.  Lat.  (Writ  for  making  repair.) 
In  old  English  practice.  The  name  of  a 
writ  which  lay  to  compel  the  repairing  of  a 
house,  mill,  bridge,  &c.  F.  N,  B,  127  A. 
Reg,  Orig,  153  b. 

To  REPEAL.  [  L.  Fr.  repealer,  repeller, 
re-appeler  ;  to  call  back.]  To  annul  a  law 
or  statute  by  a  subsequent  one ;  literally, 
to  revoke  or  recall  it.  See  Repealer,  Re- 
peler, 

REPEALER.  L.  Fr.  To  repeal  or  re- 
voke.  De  repealer,  et  de  ennotfter,  et  de 
amender  ;  to  revoke,  and  to  annul,  and  to 
amend.     Britt.  fol.  1. 

REPELER.  L.  Fr.  To  demand  back. 
Ne  purra  mie  repeler,  ne  reaver  ;  may  not 
demand  back  nor  have  back.     Britt,  c.  93. 


B«p«lliiwr  m  ••cr«BieMC«  fmfmmU.     An 

infamous  person  is  repelled  from  an  oath  ; 
is  thrust  back  from  taking  an  oath,  or  not 
allowed  to  be  sworn  as  a  witness.  Bract, 
foL  185.  Co,  Litt,  158  a.  A  leading 
maxim  in  the  law  of  evidence,  very  recently 
abrogated  in  England  by  the  statute  callea 
Lord  Denman's  Act,  6  &  7  Vict.  c.  86. 
BeatonEvid,  163,  §  129. 

REPENTER.  L.  Fr.  To  change  one's 
mind  ;  to  repent.  Mes  ne  se  purrount  re- 
penter  ne  retrere  ;  but  they  may  not  repent 
nor  draw  back.     Britt,  c.  120. 

REPETITION.  [Lat.  repetitio,  from 
repetere,  to  demand  back.]  In  the  civil 
law.  The  recovery  back  of  money  paid 
under  a  mistake  of  law.  1  Story's  Eg,  Jur, 
§  111,  note. 

REPETITUM  NAMIUM.  L,  Lat.  A 
repeated,  second  or  reciprocal  distress; 
withernam.     3  Bl,  Com,  148. 

REPETUNDARUM  CRIMEN.  Lat, 
Jn  the  Roman  law.    The  crime  of  bribery 


Digitized  by 


Google 


REP 


(884) 


REP 


or  extortion  in  a  magistrate,  or  person  in 
any  public  office.  Calv.  Lex,  Hallifax 
Anal.  b.  3,  c.  12,  num.  73. 

REPLEADER.  In  practice.  To  plead 
again  ;  to  plead  over  again.  A  plead- 
ing over  again.  This  is  sometimes  al- 
lowed by  the  court,  on  motion,  in  cases 
where,  by  the  misconduct  or  inadver- 
tence of  the  pleaders,  issue  has  been 
joined  on  a  fact  totally  immaterial  or  insuf- 
ficient to  determine  the  right,  so  that  the 
court,  upon  the  finding  of  the  jury,  cannot 
know  for  whom  judgment  ought  to  be  given. 
As  if,  in  an  action  on  the  case  in  assumpsit 
against  an  executor,  he  pleads  that  he  him.' 
self,  instead  of  the  testator,  made  no  such 
promise ;  or  if,  in  an  action  of  debt  on  bond 
conditioned  to  pay  ten  pounds  ten  shiUings 
on  a  certain  day,  the  defendant  pleads  pay- 
ment of  ten  pounds, — in  such  cases  the 
court  will,  after  a  verdict,  award  a  replea- 
der, {quod  partes  replacitent ;)  the  effect  of 
which  is,  that  the  pleadings  must  be^n  de 
novo,  at  that  stage  of  them,  whether  it  be 
the  plea,  replication  or  rejoinder,  <fec.,  where- 
in there  appears  to  have  been  the  first  de- 
fect or  deviation  from  the  regular  course. 
3  Steph.  Com.  630.     3  BL  Com,  396. 

REPLEGIARE.  L.  Lat.  In  old  Eng- 
lish practice.  To  take  back  a  pledge ;  to 
replevy.     3  JBL  Com,  13. 

To  take  back  on  pledge,  or  surety.*  To 
redeem  a  thing  detained  or  taken  by  an- 
other, by  putting  in  legal  sureties.    Cowell, 

An  action  or  writ  of  replevin.  lAtt, 
sect.  219. 

REPLEGIARE  DE  AVERIIS.  L. 
Lat.  In  old  English  practice.  Replevin 
of  cattle.  A  writ  brought  by  one  whose 
cattle  were  distrained,  or  put  in  the  pound, 
upon  any  cause  by  another,  upon  surety 
given  to  the  sheriff  to  prosecute  or  answer 
the  action  in  law.  Cowell,  F,  iT.  B. 
68  D.     Beg,  Grig.  81. 

REPLEGIARI  FACIAS.  L.Lat.  (You 
cause  to  be  replevied.)  In  old  English  law. 
The  original  writ  in  the  action  of  replevin  ; 
superseded  by  the  statute  of  Marlbridge, 
c.  21.     3  Bl,  Com.  146. 

REPLEVER.  L.Fr.  To  replevy.  Si 
le  tenaunt  face  rei^lever  la  distresse  ;  if  the 
tenant  cause  the  distress  to  be  replevied. 
Britt.  c.  68. 

REPLEVIABLE.  That  may  be  reple- 
vied, or  taken  back  on  pledge.  See  Be- 
plevisahle. 


REPLEVIN.  [L.  Lat.  replevina,  from 
L.  Fr.  replevir,  q.  v.]  In  practice.  A 
personal  action  which  lies  to  recover  pos- 
session of  goods  wrongfully  taken.  It  was 
originally  the  peculiar  remedy  in  cases  of 
wrongfid  distress,  but  may  now  be  brought 
in  all  cases  of  unlawful  taking.  3  Bl.  Com. 
13,  146.  1  Arch.  N.  Frius,  466.  In 
New  York,  it  is  allowed  in  cases  of  wrong- 
ful detention  also.  2  B.  St.  [522,]  430, 
§  1.  It  is  the  proper  form  of  action  to 
recover  the  specific  thing  taken,  and  is  the 
regular  mode  of  contesting  the  validity  of 
the  taking ;  the  plaintiff  being  bound  by 
sureties  to  prosecute  the  suit  with  effect, 
and  to  return  the  goods  if  return  thereof 
be  adjudged.     See  U.  S.  Digest,  Replevin. 

Beplevin  is  said  to  have  originally  meant 
a  re-delivery  of  the  pledge,  or  thing  taken 
in  distress,  to  the  owner,  upon  his  giving 
seciuity  to  try  the  right  of  the  distress. 
3  Bl.  Com,  13, 146.  But  its  radical  mean- 
ing, (as  expressed  by  replevir,  (q.  v.)  its 
probable  root,)  seems  to  have  rather  been, 
a  re-delivery  on  pledge  ;  and  this  supposi- 
tion is  confirmed  by  its  ancient  use  in  the 
sense  of  hail.     See  infra. 

REPLEVIN.  L.  Fr.  [from  repUvir, 
q.  v.]  In  old  English  law.  Bail ;  delivery 
of  a  person  on  pledges  or  sureties.  StaU 
Westm.  1,  c.  15. 

REPLEVIR.  L.  Fr.  To  take  back  on 
pledge ;  to  replevy.     Britt.  c.  20. 

To  let  go,  on  bail.  Ft  les  plevissablea 
jesques  mesme  le  temps  replevir ;  and  those 
that  are  bailable  to  deliver  on  bail  imtil  the 
same  time.     Id.  c.  29. 

REPLEVISABLE,  Beplevissahle,  Fle- 
vissable.  L.  Fr.  Bailable.  Britt.  c.  29. 
Stat.  Westm.  1,  c.  15. 

REPLEVISH.  In  old  English  law.  To 
let  one  to  mainprise  upon  surety.    Cowell. 

REPLEVY.  In  practice.  To  get  back 
goods  on  a  writ  of  replevin. 

REPLICARE.  Lat.  [from  re,  again, 
and  plicare,  to  fold.]  In  the  civil  law  and 
old  English  pleading.  To  reply ;  to  answer 
a  defendant  s  plea,  (exceptio.)  Querens 
replica tioneni  von  habd,  nee  per ti net  ad 
ipaum  replicare,  donee,  (fee. ;  the  plaintiff 
has  not  the  replication,  nor  does  it  belong 
to  him  to  reply,  until,  &c.  Bract.  foL 
191  b.     Id.  194  b. 

Literally,  to  fold  b^ck,  or  unfold.  SeQ 
Meplicatio. 
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REPLICATIO.  Lat.  [from  replicate,  to 
unfold.]  In  the  civil  law  and  old  English 
pleading.  The  plaintiff's  answer  to  the 
defend^t*s  exception  or  plea ;  correspond- 
ing with,  and  giving  name  to  the  replication 
in  modem  pleading.  Imt,  4.  14.  pr. 
Contra  exceptionem  vero,  licet  ah  initio  com- 
petens  videatur,  subveniri  poterit  petenti  ope 
replicationis ;  ut  H  quis  petat,  excipere  po- 
terit tenens  de  pacta  postea  interveniente  ne 
petat,  contra  quarn  replicari  ^tert^  apetente 
de  pacta  posteriue  inter posito  quod  petat. 
But  against  the  exception,  though  at  first 
it  may  seem  sufficient,  the  plaintiff  may  be 
aided  by  means  of  a  replication ;  as  if  one 
should  sue,  the  tenant  (defendant)  may 
except  (plead)  a  subsequent  agreement  not 
to  sue,  against  which  the  plaintiff  may 
plead  in  reply  a  still  subsequent  agreement 
that  he  might  sue.  Bract,  fol.  400.  This 
is  substantially  the  same  example  as  that 
given  by  Justinian.     Inst,  ub,  sup. 

The  nature  of  this  pleading  and  the  deri- 
vation of  the  word  itself  are  thus  explained  in 
the  Institutes.  Sometimes  it  happens  that 
an  exception  [the  defendant's  answer  to 
the  plaintiff's  action]  which  prima  facie 
seems  just,  yet  operates  as  a  bar  imjustly, 
(tamen  inique  noceat ;)  and  when  this  takes 
place,  there  is  need  of  another  allegation 
to  help  the  plaintiff;  which  is  called  a 
replication,  because  by  it  the  force  or  law 
of  the  exception  is  unfolded  and  destroyed, 
(replicatio  vacatur  quia  per  earn  replicatur 
atqvs  resolvitur  ju9  exceptionie.)  Inst,  4. 14. 
pr.  According  to  the  modem  civilians,  it 
is  so  called  because  it  unfolds  and  lays  open 
{replicet  ac  patefaciat)  the  injustice  of  the 
exception  that  had  been  folded  together, 
and  as  it  were  covered  up ;  or  rather 
because  it  unfolds  and  opens  {explicet  atque 
aperiat)  the  equity  of  the  action  that  had 
been  covered  up,  and  as  it  were  folded 
together,  by  the  defendant's  exception. 
Iu>tomannus.     Prateus.     Calv,  Lex, 

REPLICATION.  [L.  Fr.  replication  ; 
Lat.  replicatio,  q.  v.1  In  pleading.  The 
plaintiff's  answer  of  fact  to  the  defendant's 
plea  in  an  action  at  law.*  Steph.  PL  68, 69. 
3  Bl,  Com.  309,  310. 

The  plaintiff's  or  complainant's  reply  to 
the  defendant's  answer,  in  a  suit  in  eqiuty.* 
— ^The  contestation  of  the  answer.  Gilb, 
For,  Rom,  113. — ^The  plaintiff's  avoidance 
or  denial  of  the  answer  or  defence,  and  in 
the  mamtenance  of  the  bill,  to  draw  the 
matter  to  a  direct  issue,  which  may  be 
proved  or  disproved  by  testimony.  Cooper's 
Eq,  PL  328,  329.     Story^s  Eq,  PL  §  877. 

This  pleading,  together  with  its  name,  is 
obviously  taken  from  the  Roman  law,  as 


will  appear  on  comparing  the  Institutes 
with  Bracton,  under  the  appropriate  heads. 
See  Replicatio.  And  see  Story's  Eq,  PL 
§677. 

REPORT.  [L.  Lat.  reportus,  relaiio, 
from  reportare,  to  bring  again,  to  relate.] 
A  public  account  or  relation  of  a  case 
judicially  argued  and  determmed ;  including 
a  statement  of  the  facts  of  the  case,  the 
arguments  of  counsel,  and  the  opinion  of 
the  court,  expressing  the  reasons  for  the 
judgment  or  decision  given.*  Lord  Coke 
defines  report  to  be  "  a  public  relation,  or  a 
bringing  a^ain  to  memory  cases  judicially 
argued,  debated,  resolved  or  adjudged  in 
any  of  the  king's  courts  of  justice,  together 
with  such  causes  and  reasons  as  were  deli- 
vered by  the  judges  of  the  same."  Co. 
Litt,  293.  The  reports  of  judicial  decisions 
now  constitute,  both  in  Great  Britam  and 
the  United  States,  a  principal  and  most 
authoritative  source  of  municipal  law.  1  BL 
Com.  71,  1  Kent's  Com.  470.  The  word 
itself  seems  essentiaUy  French.  Litt. 
sect.  614. 

REPORT.  In  practice.  The  formal 
statement  in  writing  made  to  a  court  by  a 
master  in  chanceiy,  a  clerk,  or  referee,  as 
the  result  of  his  inquiries  into  some  matter 
referred  to  him  by  the  court. 

REPORTUS.  L.  Lat.  A  report.  Spel- 
man  gives  this  barbarous  word,  but  Lord 
Coke  uses  relatio,     8  Co.  pref. 

REPOSITION  OF  THE  FOREST, 
pj.  Lat.  repositio  forestce.]  In  old  English 
law.  An  act  whereby  certain  forest  grounds, 
being  made  purlieu  (q.  v.)  upon  view,  were 
by  a  second  view  laid  to  the  forest  again, 
'')ut  back  into  the  forest.]  Manwood. 
■owelL 


fe 


REPREHENSAILLES.  L.  Fr.  Sei- 
zures; reprisals.     Kelham. 

REPREIGNER,  Reprendre,  Reprender. 
L.  Fr.  To  retake ;  to  take  back.  Kelham. 
Represt,  reprist ;  taken  back.     Id. 

REPRESENTATION.  [Lat.  reproi- 
sentatio,  from  reprasentare,  to  be  like.] 
The  occupying  of  another's  place;  the 
acting  in  the  place  of  another.  The  prin- 
ciple by  which  an  heir,  executor  or  admini- 
strator, succeeds  to  the  rights  and  liabilities 
of  his  ancestor,  testator  or  mtestate.*  2 
Steph.  Com.  243. 

Li  the  law  of  distribution  and  descent. 
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The  principle  upon  vhich  the  issue  of  a 
deoeased  person  take  or  inherit  the  share  of 
an  estate  which  their  immediate  ancestor 
would  have  taken  or  inherited,  if  living; 
the  takmg  or  inheriting  per  stirpes,  2  Bl, 
Com.  217,  617.  2  Kent's  Com.  425.  4:  Id. 
391.     2  Hilliard's  Real  Prop.  195. 

REPRESENTATION.  In  the  law  of 
insurance.  A  collateral  statement,  either 
by  writing  not  inserted  in  the  policy,  or  by 
parol,  of  such  facts  or  circumstances  rela- 
tive to  the  proposed  adventure,  as  are 
necessary  to  be  communicated  to  the  under- 
writers, to  enable  them  to  form  a  just 
estimate  of  the  risks.  1  Marshall  on  Ins. 
450.  Mr.  Duer  objects  to  this  definition, 
and  substitutes  the  following.  A  state- 
ment of  facts,  circumstances  or  information, 
tendmg  to  increase  or  diminish  the  risks  as 
they  would  otherwise  be  considered,  made 
prior  to  the  execution  of  the  policy  by  the 
assured  or  his  agent  to  the  insurer,  in  order 
to  guide  his  judgment  in  foiming^a  just 
estimate  of  the  risks  he  is  desired  to  assume. 
It  is  usually  made  by  parol,  or  by  a  writing 
not  inserted  in  the  policy,  but  when  the 
intention  as  to  the  construction  is  sufficiently 
declared,  may  be  expressed  in  the  policy. 
2  Duer  on  Ins.  644,  666.  See  1  Phillips 
on  Ins.  214.  3  Kent's  Com.  282.  6  HilCs 
(N.  Y.)  R.  188. 

REPRESENTATIVE.  One  who  repre- 
sents another ;  one  who  occupies  another's 
place,  and  succeeds  to  his  rights  and  liabili- 
ties. Executors  and  administrators  repre- 
sent in  all  matters  in  which  the  personal 
estate  is  concerned,  the  person  of  the  testa- 
tor, [or  intestate]  as  the  heir  does  that  of 
his  ancestor ;  so  that  the  heirs  and  execu- 
tors (or  administrators)  of  a  deceased  party 
are  sometimes  compendiously  described,  as 
his  real  and  personal  representatives,  2 
SUph,  Com.  243. 

REPRESTARE.  L.  Lat.  In  old  Euro- 
pean law.  To  re- grant  a  thing  to  the 
grantor,  for  a  certain  term ;  to  re-let  a 
thing  or  estate  to  the  lessor.     Spelman, 

REPRIEVE,  [from  L.  Fr.  reprendre, 
to  take  back.]  In  criminal  law.  The  with- 
drawing of  a  sentence  of  death  for  an  inter- 
val of  time,  whereby  the  execution  is  sus- 
pended. 4  £1,  Com,  394.  Cowell  writes 
the  word  reprive. 

REPRISAL,  Reprisel,  [from  L.  Fr. 
repriH,  a  retaking.]  A  taking  again;  a 
taking  back;   retalong;  recaption.     The 


re-possessing  one's  self  of  a  thing  unjustly 
taken  by  another.*  3  Bl.  Com.  4.  See 
Recaption, 

A  taking  of  one  thing  in  satisfaction  for 
another,  (captio  rei  unius  in  alierius  satis- 
/actionem.)  Spelman.  Frequently  used  in 
the  plural,  reprisals,  (L.  Lat.  reprisalia, 
represalia.)  Id.  1  Kent's  Com.  61.  A 
taking  in  return ;  a  taking  by  way  of  retalia- 
tion.    See  Letters  of  marque  and  reprisal, 

REPRISES.  In  English  law.  Deduc- 
tions and  duties  which  are  yearly  paid  out 
of  a  manor  and  lands,  as  rent-charge,  rent^ 
seek,  pensions,  corrodies,  annuities,  <&c.,  so 
that  when  the  clear  yearly  value  of  a 
manor  is  spoken  of,  it  is  said  to  be  so  much 
per  annum  ultra  reprisas,  besides  all  re- 
prises.    Cowell. 

R«pr«b«l«    pccvoia  liberat  fwlrentcHi. 

Money  refused  [the  refusal  of  money  ten- 
dered] releases  him  who  pays  [or  tenders 
it.]     9  Co.  19  a,  Pey toe's  case. 

REPROBATOR,  Action  of.  In  Scotch 
law.  An  action  or  proceeding  intended  to 
convict  a  witness  of  perjury  ;  to  which  the 
witness  must  be  made  a  party.  BelVs  Did. 
Whishaw. 

REPROBUS,  Reproba.  Lat.  [from 
reprobare,  to  reject]  In  old  English  law. 
Bad  or  spurious ;  reprobate.  A  term  applied 
to  money  which  may  be  rejected  or  refused. 
De  illis  qui  falsam  fabricant  moneiam,  et 
qui  de  non  reproba  faciunt  reprobam,  sicut 
sunt  retonsores  denariorum ;  of  those  who 
make  false  or  counterfeit  money,  and  who 
out  of  good  money  make  bad,  such  as 
clippers  of  coin.  Bract,  fol.  119  b.  "Re- 
probate silver"  is  used  in  the  English  trans- 
lation of  the  old  Testament.     Jerem,  vL  30. 

REPUBLICATION.  A  second  publica- 
tion of  a  will,  either  expressly  or  oy  con- 
struction. See  1  Jarman  on  Wills,  174 
(199,  Perkins'  ed.)     See  Publication. 

REPSILVER.  In  old  records.  Money 
paid  by  servile  tenants  for  exemption  from 
the  customary  duty  of  reaping  for  the  lord. 
Cowell. 

REPUDIUM.  Lat.  In  the  Roman  law. 
A  breaking  off  the  contract  of  espousals, 
or  a  marriage  intended  to  be  solemnized. 
Sometimes,  translated  divorce.  But  this 
was  not  the  proper  sense.  Dig.  60.  16. 191. 

REPUGNANT.  [Lat.  repugnans,  from 
repugnare,  to  fight  agi^nst.]     Contraiy  to  \ 
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m  conflict  with.  A  condition  repugnant  to 
the  nature  of  the  estate  to  which  it  is 
annexed,  is  yoid.     1  Steph,  Com,  281. 

REPUTED.  [Lat.  reputatus,  from  repu- 
tare,  to  consider.]  Considered;  generally 
supposed. 

This  word  has  a  much  weaker  sense  than 
its  derivation  would  appear  to  warrant; 
importing  merely  a  supposition  or  opinion 
derived  or  made  up  from  outward  appear- 
ances, and  often  unsupported  hy  fact.  The 
term  "reputed  owner"  is  frequently  em- 
ployed in  this  sense.    2  Steph.  Com,  206. 

REQUESTS.    See  Court  of  ReguesU, 

REQUISITION.  [Lat.  regyisitio,  from 
requirere,  to  demand!]  In  international 
law.  The  formal  demand  hy  one  govern- 
ment upon  another,  of  the  surrender  of  a 
fugitive  criminal.  1  KenCa  Com,  36 — 88, 
and  notes. 

RERE.  L.Fr.  [from  Lat.  rarf«re.]  To 
rase ;  to  erase.    Kelham, 

REEE-FIEFS.  In  Scotch  law.  Inferior 
fiefs  ;  portions  of  a  fief  or  feud  granted  out 
to  inferior  tenants.     2  Bl,  Com,  67. 

Bcram  ^rd*  c^MltendiiCMry  ai  nnicviqne 
JaHsdicti*  ■•»  serTatar.       The    order    of 

things  is  confounded,  if  its  proper  jurisdic- 
tion is  not  preserved  to  each.  4  Inst, 
Prooem. 

R«rMMi  •■ttrnai  qvilikct  est  HMderataret 

arkiier.  Every  one  is  the  regulator  and 
disposer  of  his  own  property.  Co,  Lilt, 
223  a. 

RES.  Lat.  In  the  civil  and  old  English 
law.  A  thing;  things.  A  term  of  the  most 
extensive  import  in  the  law,  including  hoth 
objects  of  property,  and  things  not  the  ob- 
jects of  property,  (qutB  vel  in  nostro  patri- 
monio,  vel  extra  patrimonium  nostrum  ha- 
hentur,)  Inst,  2.  1.  pr.  Bract,  fol.  7  b. 
According  to  Lord  Coke,  it  has  a  general 
signification,  including  both  corporeal  and 
incorporeal  things  of  whatever  kind,  nature 
or  species.     3  Jnst,  182. 

By  "fM,"  according  to  the  modem 
civilians,  is  meant  every  thing  that  may 
form  an  object  of  rights,  in  opposition  to 
persona,  which  is  regarded  as  a  subject  of 
rights.  Hes  therefore,  in  its  general  mean- 
ing, comprises  actions  of  all  kinds ;  while 
in  its  restricted  sense,  it  comprehends  every 
object  of  right  except  actions.  1  Mackeld, 
Civ,  Law,  151,  §  146.  This  has  reference  to 
the  fundamental  division  of  the  Institutes, 


that  all  law  relates  either  to  persons,  to 
things,  or  to  actions,     Inst,  1.  2.  12. 

Under  the  name  of  res  (a  thing,)  is 
included  also,  according  to  the  Digests, 
any  part  of  a  thing ;  {appellatione  rei  pars 
etiam  continetur,)  Dig,  60.  16.  72.  The 
following  are  among  the  various  significa- 
tions of  this  word  m  the  civil  law. 

A  business,  {negotium ;)  matter,  {mate- 
ria ;)  question,  {quastio,)  Dig,  48.  19. 
38.  6. 

Equity,  {aquum  et  bonum ;)  reason, 
{causa).     Dig,  48.  8.  1.  3. 

An  inheritance,  {hcereditas,)     Calv,  Lex, 

A  suit,  {lis,)  Id,  The  subject  matter 
of  a  suit;  a  thing  sued  for.  Story's 
Comfi,  of  Laws,  §  692  a.     See  In  rem. 

Substance,  {substantia,)     Calv,  Lex, 

Property,  {proprietas,)     Id, 

Ownership,  {dominium,)  Id,  Dig,  41. 
1.  52. 

A  contract,  {contractus.)     Calv.  Lex, 

Punishment,  {poena,)  Dig,  48.  19.  2.  pr. 

Truth,  (Veritas,)     Dig,  48.  10.  1.  4. 

Profit  and  emolument,  {utUitas  etemolu- 
mentum,)     See  Actio  de  in  rem  verso. 

situ  dcB«iiiinaC«r  a  priacipali«ri  parte, 

A  thing  is  named  from  its  more  principal 
part.  6  Co,  47  b,  Gilbert  Littleton's  case. 
Thus,  a  suit  in  equity  is  frequently  termed 
a  bill  in  equity,  the  bill  being  the  com- 
mencement and  foundation  of  the  suit, 
{origo  rei  et  caput  sect€B,)    Id,  ibid, 

Bca    peril    Isae]   dieaiiae.        The    thing 

perishes  or  is  lost  to  its  owner ;  the  loss  of 
the  thing  falls  upon  its  owner.  A  maxim 
in  the  law  of  bailment,  expressive  of  the 
principle  that  where  an  article  bailed  is 
damaged  or  lost  without  fault  of  the  bailee, 
the  loss  must  fall  upon  the  owner.  Story 
on  Bailm,  §  426,  427  a.  2  H^ent's  Com. 
691.  Story,  J.  3  Story's  R,  369.  Broom's 
Max.  112.  Applied  also  to  cases  where  a 
loss  is  to  be  shared  among  several  having 
an  interest.  1  Story's  £q,  Jur,  l02. 
Story,  J.     3  Sumner's  R.  58. 

Rca  transit  caai  sve  eaere.       The  thing 

passes  with  its  burden.  Where  a  thing  has 
been  encumbered  by  mortgage,  the  incum- 
brance follows  it,  wherever  it  goes.    Bract. 

fol.   47    b,   48.       See    Traaslt    terra  cam 


RES  ACCESSORIA.  Lat.  In  the 
civil  law.  An  accessory  thing ;  that  which 
belongs  to  a  principal  thing,  or  is  in  con- 
nexion with  it.  1  Mackeld,  Civ,  Law,  166, 
§  162.  Otherwise  teimed  acccssio.  Id, 
§  153. 

RES  CADUCA.     Lat.     In  the  civil 
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law.      A   fallen  or  escheated  thing;    an 
escheat.     Hallifax  Anal.  b.  2,  c.  9,  n.  60. 

RES  COMMUNES.  Lat.  In  the  civil 
law.  Common  things.  Things  common 
to  all,  by  the  law  of  nature ;  as  air,  running 
water,  the  sea,  and  sea-shore.  Inst,  2. 1. 1. 
Bracton  makes  a  distinction  between  com- 
mon and  public  things,  but  Justinian  uses 
the  terms  indiflferently.  Bract,  fol.  8.  Inst, 
2.  1.  2.  Later  civilisms  have  distinguished 
them  thus.  Res  communes  are  those  things 
which,  considered  with  reference  to  the 
property  in  them,  are  res  nuUius,  belonging 
to  no  one,  but  considered  with  reference  to 
their  use,  belong  to  all  men.  Bes  publicce 
are  those  the  property  of  which  is  in  the 
people,  the  use  being  common  to  every  one 
of  the  people.  Heinecc,  Mem,  Jur.  Civ. 
lib.  2,  tit.  1,  §  326. 

RES  CONTROVERSA.  Lat.  In  the 
eivil  law.  A  matter  controverted  ;  a  mat- 
ter in  controversy ;  a  point  in  question ;  a 
question  for  determination ;  (Gr.  t6  ngivd- 
(levov,)     Calv.  Lex, 

RES  CORPORALES.  Lat.  In  the 
civil  law.  Corporeal  things  ;  things  which 
can  be  touched,  {qucB  tangi  possunt,)  or  are 
perceptible  to  the  senses.  Dig.  1.  8.  1.  1. 
Inst.  2.  2.  Bract,  fol.  7  b,  10  b,  13  b. 
Called  by  Cicero,  res  quce  sunt,  (things 
which  are,)  as  distinguished  from  incor- 
poreal things,  which  are  termed  res  quce 
intelliguntur,  (things  which  are  understood, 
or  mentally  perceived.)     Cic.  Topic,  5. 

RES  GE8TA.  Lat.  A  thing  done ;  a 
transaction.  RES  GEST^.  Thmgs  done ; 
the  essential  circumstances  of  a  transaction. 
Story,  J.,  3  Story's  R.  604. 

RES  IMMOBILES.  Lat.  In  the  ci\Tl 
la\f .  Immovable  things.  Such  things  as, 
by  their  nature,  are  physically  incapable  of 
a  change  of  place ;  such  as  lands :  or  which 
cannot  be  removed  to  another  place  with- 
out injury  to  their  substance ;  such  as 
buildings.  1  Mackeld.  Civ.  Law,  162, 
§147. 

RES  INCORPORALES.  Lat.  In  the 
civil  law.  Incorporeal  things ;  things  which 
cannot  be  touched,  {qua  tangi  non possunt;) 
such  as  those  things  which  consist  in  right. 
Inst.  2.  2.  Bract,  fol.  7  b,  10  b.— tiuch 
things  as  the  mind  alone  can  perceive,  {res 
quce  intelliguntur.)     See  Res  corporales. 

RES  INTEGRA.  Lat.  In  the  civil 
law.     A  thing  not  acted  upon ;  a  thing  as 


it  was;  a  thing  entire  or  untouched;  a 
thing  not  made  the  subject  of  action  or  de- 
cision.* A  thing  was  said  to  be  integra, 
until  something  was  begun  to  be  done  about 
it,  {donee  quid  geri  centum  est.)  Calv.  Lex. 
In  the  contract  of  sale,  the  matter  was  said 
to  be  integra,  until  closed  by  the  payment 
of  the  price,  or  delivery  of  the  thing.  Calv. 
Lex.  Inst.  3.  30.  4.  A  question  while 
under  debate  in  the  Roman  Senate,  was 
called  res  integra;  when  determined,  res 
peracta.  Adam's  Rom.  Ant.  21.  Plin. 
Epist.  vi.  13. 

This  has  become  a  common  phrase  in 
English  and  American  law,  to  denote  a  new 
case,  or  a  perfectly  new  point,  unaffected 
by  any  former  adjudications.  1  Wooddes. 
Lect.  120.  "  If  this  was  res  integra,  and  I 
was  at  liberty  to  follow  my  own  opinion,  I 
should  be  very  unwilling  to  admit  such  evi- 
dence." Lord  Talbot,  C,  Cas.  Temp.  Talh. 
79,  80.  "  If  the  question  was  res  integra, 
untouched  by  dictum  or  decision,"  &c. 
Lord  Eldon,  C,  Jacob's  R.  126. 

RES  INTER  ALIOS  ACTA.  Lat. 
A  thing  done  between  others,  or  between 
third  parties  or  strangers. 

Bes  inter  alios  acta  alteri  aacereaoH  debet. 

A  thing  done  between  others  ought  not  to 
injure  another.  A  transaction  between 
other  or  strange  parties,  ought  not  to  injure 
a  person.  A  transaction  between  two  par- 
ties ought  not  to  operate  to  the  disadvan- 
tage of  a  third.  Co.  Litt.  162  b.  Wingate's 
Max.  327,  max.  86.  Broom's  Max.  432. 
Persons  are  not  to  be  affected  by  the  acts 
or  words  of  others  to  which  they  were  nei- 
ther party  nor  privy,  and  which  conse- 
quently they  had  no  power  to  prevent  or 
control.  Best  on  Evidence,  120,  §  102. 
The  use  of  alios  and  alteri,  both  having  the 
sense  of  other,  perhaps  adds  force  to  this 
maxim,  the  parties  to  the  transaction  being 
"  others"  as  to  the  third  person,  and  he  in 
turn  being  "  another,"  as  to  them  ;  but  it 
renders  a  close  translation  scarcely  intel- 
ligible. The  substitution  of  nemini  for 
alteri  in  one  of  the  following  forms  avoids 
this  verbal  diflSculty. 

Res  imer  aliea  actn  alteri  aecere  aoa  de- 
beat,  is  a  plural  form  of  this  maxim,  quoted 
by  Mr.  Best  in  his  Treatise  on  Evidence. 
A  third  party  is  not  to  be  injured  or  affected 
by  the  acts  of  others  with  whom  he  is  un- 
connected, either  personally,  or  by  his 
agents,  or  by  those  whom  he  represents. 
Best  on  Evid.  378,  §  339.  The  same 
maxim  is  otherwise  expressed,   !»«•  inter 

alias  act»  ncntiai  aoeere  dcbeat,  «ed  pra- 

de««e  paesaat.  Things  done  between  others 
ought  to  injure  no  one,  but  may  benefit. 
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6  Co.  1  b,  Bruerton's  case,  Wingate^s  Max. 
827,  max.  86.  And  see  4  Inst.  279.  These 
additions,  however,  are,  according  to  Mr. 
Best,  unnecessary,  for  the  rule  is  only  of 
general,  not  universal  application,  there  be- 
ing several  exceptions  both  ways.  Neither 
does  the  expression  later  aUM  mean  that 
the  act  done  must  be  the  act  of  more  than 
one  person,  it  being  also  a  maxim  of  law 

that  Facia  m  aniaa  al tori  aacere  aaa  debet. 

Co.  Liu.  162  b. 

This  important  maxim  seems  to  be  im- 
mediately derived  from  the  canon  law,  in 

which  it  was  expressed.  Be*  later  alias  acta 
alll*  praBJadlclant  resalarlter  aan  adfert* 

A  thing  done  between  others  regularly, 
works  no  prejudice  to  third  parties.  Lan- 
cell.  Inst.  Jur.  Can.  lib.  3,  tit.  16,  §  9.  Or 
it  may  have  been  taken  from  the  caption  of 
title  60,  book  7,  of  the  code  of  Justinian : 

later  allee  acta  rel  jadicaia,  aliis  aea  aa- 

cere.  That  its  ultimate  source  is  m  the 
civil  law,  appears  from  the  following  rules 
which  embody  its  principle.     later  aUoe 

w»  ceetaa  allie  noa  poMe  prnjadiciaai  fa- 
cere  Mpe  caastitataai  est.  Cod,  7.60.  1. 
later  alU*  factam  traasacileaem  nkscnil 
aoa   pesse  faccre  prKJadlciant    uetlmiaii 

Jaru  eet.  Id.  7.  60.  2.  It  is  found  ap- 
pealed to,  as  a  recognized  maxim  of  law,  as 
early  as  the  reign  of  Edward  II.  M.  3 
Edw.  II.  63,  tit,  Enire.  See  Broom's  Max. 
482 — 443. 

RES  JUDICATA,  (or  ADJUDIC ATA.) 
Lat.  A  matter  adjudged;  a  thing  ju- 
dicially acted  upon  or  decided  ;  a  judgment. 
A  phrase  of  the  civil  law,  constantly  quoted 
in  the  books.  2  KerU's  Com.  120.  Best 
on  Evid.  464.     3  HilVs  (N.  Y.)  R.  399. 

Res  jadicata  pro  rerliate  acclpltar.      A 

matter  adjudged  is  taken  for  truth.  Dig. 
60.  17.  207.  A' matter  decided  or  passed 
upon  by  a  court  of  competent  jurisdiction, 
is  received  as  evidence  of  truth.  2  Kent's 
Com.  120.  A  maxim  adopted  m  the  com- 
mon law,  to  express  the  authority  and 
finality  of  judicial  decisions.  Co.  Litt.  103  a. 
Broom's  Max.  428.  Best  on  Evid.  41,  §  44. 
See  Id.  464—470,  §§  422—429.  Another 
form  of  this  maxim  is  Jadldam  pra  rerl- 
!■*•  ■««*P««"«-«  Co.  Litt.  39  a,  168  a,  286  b. 
The  doctrine  of  res  judicata  is  held  not  to 
apply  to  motions  in  the  course  of  practice. 
6  iTe/r^  (N.  Y.)  i^.  493.  ^ 

RES  MOBILES.  Lat.  In  the  civU 
law.  Moveable  things ;  things  which  may 
be  transported  from  one  place  to  another 
without  injury  to  their  substance  and  form 
1  Mackeld.  Civ.  Law,  162,  §  147.    TWngs 
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correspondmg  with  the  chattels  personal  of 
the  common  Taw.     2  Kent's  Com.  847. 

RES  NULLIUS.  Lat.  In  the  civil 
law.  Things  of  no  one ;  the  property  of 
nobody;  such  as  things  sacred,  {sacrcs,) 
religious,  {religiosce,)  and  holy,  {sanctm.) 
Imt.  2.  1.  7.  Bracton  ranks  also  under 
this  head,  wild  animals,  derelict  property, 
wrecks,  waifs,  and  strays.     Bract,  fol.  8. 

RES  PUBLICO.  Lat.  In  the  civil 
law.  Public  things ;  such  as  rivers,  har- 
bors, the  banks  of  rivers,  &c.  Inst.  2.  1. 
2,  4.  Bract,  fol.  8.  Sometimes  called  res 
publici  juris.     2  Wooddes.  Lect.  3. 

RES  QUOTIDIANJE.  Lat.  Every 
day  matters ;  familiar  points  or  questions. 
The  title  of  a  work  of  Gains,  from  which 
the  Institutes  of  Justinian  were  in  part  com- 
piled.    Inst,  proaem.  §  6. 

RESRELIGIOS.fi.  Lat.  In  the  civil 
law.  Religious  things.  Places  in  which  a 
dead  body  was  laid.     In^t.  2.  1.  9. 

RES  SACRiE.  Lat.  In  the  civil  law. 
Sacred  things.  Things  consecrated  by  the 
pontiffs  to  the  service  of  God,  such  as  sacred 
edifices,  and  gifts  or  offerings  (donaria.) 
Inst.  2.  1.  8.  Chalices,  crosses,  censers. 
Bract,  fol.  8.  The  place  where  a  sacred 
edifice  stood,  continued  to  be  sacred,  though 
the  edifice  was  destroyed.  Inst.  ub.  sup. 

RES  SANCT^.  Lat.  In  the  civU 
law.  Holy  things  ;  such  as  the  walk  and 
gates  of  a  city.  Inst.  2.  1.  10.  Walls 
were  said  to  be  holy,  because  any  oflfence 
agamst  them  was  punished  capitally.  Id. 
ibid.  Bract,  fol.  8. 

RES  UNIVERSITATIS.  Lat.  In  the 
civil  law.  Things  of  a  community ;  such 
as  theatres  and  race-grounds,  (stadia,)  and 
other  like  things  which  were  the  common 
property  of  a  city.     Inst.  2.  1.  6.     Bract. 

RESCEIT.  [Lat.  receptio.]  In  old 
English  practice.  An  admission  or  receiv- 
ing a  third  person  to  plead  his  right  in  a 
cause  formerly  commenced  between  two 
others.  As,  in  an  action  by  tenant  for  life 
or  years,  he  m  the  reversion  might  come 
in  and  pray  to  be  received  to  defend  the 
land,  and  to  plead  with  the  demandant. 
Cowell.  Bro.  Abr.  Resceit.  Called  by  the 
civilians,  admissio  tertii  pro  suo  interesse, 
(the  admission  of  a  third  person,  on  account 
of  his  interest.) 
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RESCEU,  jRescve.  L.  Fr.  Received. 
JN^ova  Narr,  5  b.  Kitchin.  Hesceux,  (plur.) 
BritL  c.  2. 

RESCISSIO.  Lat.  [from  rescindere,  to 
annul  or  avoid.]  In  the  civil  law.  An  an- 
nulling ;  avoiding,  or  making  void ;  abro- 
gation ;  rescission.  Cod,  4.  44.  Pothier 
Contr.  of  Sale,  num.  881. 

RESCISSORY  ACTION.  [Lat.  actio 
rescissoria.]  In  the  civil  law.  An  action 
to  rescind  or  avoid  a  title  by  prescription. 
Inst,  4.  6.  6.  Ifeinecc,  Elem,  Jur,  Civ, 
Ub.  4,  tit.  6,  §  1182. 

An  action  to  rescind  a  contract  of  sale, 
on  the  ground  of  injustice  in  the  price,  or 
what  is  termed  lesion.  Cod,  4.  44.  Pothier 
Contr,  of  Sale,  num.  331,  eiseg. 

In  Scotch  law.  An  action  to  rescind  a 
contract  or  deed.  1  Forbes*  Inst,  part  4, 
p.  158. 

RESCOUS.  L.  Fr.  and  Eng.  [from  Fr. 
rescourrer,  to  force  from,  or  recover  back  ; 
L.  Lat.  rescussus.']  A  forcible  taking  back 
of  goods  distrained,  or  in  the  custody  of  the 
law.*     3  Bl,  Com.  146. 

The  forcible  delivery  of  a  defendant,  or 
other  party  arrested,  from  the  officer  who 
is  carrying  him  to  prison.*     Id.  ibid. 

A  writ  which  lay  in  cases  of  rescous, 
(breve  de  rescussu.)  F.  N.  B.  101  C.  D. 
Beg,  Grig.  116  b,  117. 

RESCRIPTA.  Lat.  In  the  civil  law. 
Rescripts.  See  Rescriptum,  A  term  some- 
times applied  to  the  original  writs  of  the 
common  law.     Co.  Litt.  11a. 

RESCRIPTUM.  Lat.  [from  rescribere, 
to  write  back.]  In  the  civil  law.  A  species 
of  imperial  constitution,  in  the  form  of  an 
answer  to  some  application  or  petition ;  a 
rescript.  Calv.  Lex.  Heinecc.  Flem.  Jur. 
Civ.  lib.  1,  tit.  2,  §  63.  Otherwise  called 
a  letter  or  epistle,  {epistola.)    Inst.  1.2.  6. 

RESCUE.  [L.  Fr.  rescouse ;  L.  Lat. 
resctissus.]  The  modem  form  of  rescous, 
(q.  V.)  A  forcible  taking  back  of  persons 
or  property  out  of  the  custody  of  the  law.* 
3  Bl.  Com.  12.  4  Id.  125. 

In  criminal  law.  The  forcibly  and  know- 
ingly freeing  another  from  an  arrest  or  im- 
prisonment.* 4  Bl,  Com.  131.  4  Stq)h. 
Com.  256. 

RESCUSSOR.  L.  Lat.  In  old  Eng- 
lish law.  A  rescuer ;  one  who  commits  a 
rescous.     Cro.Jac.4id.     Cowell. 


RESCUTERE.  L.  Lat.  In  old  Eng- 
lish law.  To  rescue.  Bescussit ;  [he] 
rescued.  Beg.  Grig.  111.  Bescusserunt ; 
[they]  rescued.    Id.  118. 

RESCUSSUS.  L.  Lat.  [from  L,  Fr. 
rescous.]  In  old  English  law.  Rescue ; 
forcible  liberation  or  release.     Spelman. 

RESCYT.  L.  Fr.  Resceit;  receipt; 
the  receiving  or  harboring  a  felon,  after  the 
commission  of  a  crime.     Britt.  c.  23. 

RESEANTISA.  L.  Lat.  [from  L.  Fr. 
reseance,]  In  old  English  and  Scotch  law. 
Residence.     Spelman. 

A  severe  or  long  continued  illness,  con- 
fining a  person  to  his  house,  {morbus  vcUi' 
dus,  seu  veteranus,  quo  guis  exire  de  suis 
cedibus  prohibeiur.)  Id.  Glanv.  lib.  1,  c.  11. 
Described  by  Skene,  as  "  a  long  and  old 
sickness,  or  a  resident  heavy  infirmity  and 
sore  sickness."  Skene  ad  Beg.  Maj.  lib.  1, 
c.  8.  The  essoin  de  malo  lecti  was  more 
anciently  termed  de  infrmitate  reseantisa, 
1  Beeves*  Hist.  115. 

RESEAUNT,  Beseant.  L.  Fr.  Abiding ; 
dwelling ;  residing.     Britt.  c.  98. 

RESEISER.  [L.  Lat.  reseisire.]  In 
old  English  law.  A  taking  back  of  seisin.* 
A  taking  again  of  lands  into  the  hands  of 
the  king,  whereof  a  general  livery  or  ouster- 
le-main  was  formerly  mis-sued,  contrary  to 
the  form  and  order  of  law.  Staundf.  Freer. 
Beg.  26.     Coweli. 

RESERVANDO.  L.  Lat.  (Reserving.) 
In  old  conveyancing.  An  apt  word  of  re- 
serving a  rent.     Co.  Litt.  47  a. 

RESERVATION.  [Lat.  reservatio,  from 
reservare,  to  keep  bacK  or  save  out.]  In 
conveyancbg.  A  clause  in  a  deed  where- 
by the  grantor  reserves  some  new  thing  to 
himself,  out  of  the  thing  granted,  and  not 
in  esse  before.  4  KenVs  Com.  468.  Co.  Litt. 
47  a.  Distinguished  from  an  exception, 
which  is  always  of  part  of  the  thing  granted, 
and  of  a  thing  m  esse.     Id.  ibid. 

RESET.  In  Scotch  law.  The  receiving 
or  harboring  of  a  proscribed  or  outlawed 
person.  Skene  de  Verb,  Signif.  Cowell. 
Besetter;  a  receiver.  Id.  See  Besset,  Becet- 
tour. 

RESIANCE,  Besiancg.  [L.  Lat.  rest- 
antia,  from  L.  Fr.  reseant,  resident.]  In 
old  English  law.  Residence;  a  man's 
abode  or  continuance  in  a  place.    0.  N.  B. 
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85.     Cowell     2  Imt  99.    1  Crahh'i  Beal 
Prop.  498,  §  641. 

RESIANT.  [from  L.  Fr.  reuant,  resi- 
dent.] In  old  English  law.  Continually 
dwelling  or  abiding  in  a  place;  resident; 
a  resident.  Kitchin,  33.  CotoelL  2  Inst. 
99. 

RESIANTIA,  Beseantia.  L.  Lat.  In 
old  English  law.  Resiance;  residence. 
Spelman,    See  Besiance. 

RESIDENCE.  [0.  Eng.  resiance;  L. 
Fr.  reseaunce  ;  L.  Lat.  resiantia,  reseantia, 
reseatiiisa  ;  from  Lat.  residere,  to  sit  down.1 
The  act  or  state  of  being  seated  or  settled 
in  a  place ;  the  act,  state  or  habit  of  dwel- 
ling or  abiding  in  a  place  ;  the  act  or  state 
of  being  resident,  or  inhabitant ;  inhabitancy 
or  habitancy.*  The  act  of  abiding  or 
dweUing  in  a  place  for  some  continuance  of 
time.     Webster. 

The  place  where  one  resides,  {locus  quo 
quis  residet ;)  habitation ;  domicile.  Spel- 
man. The  place  which  one  has  made  his 
seat,  {sedes,)  abode  or  dwelling.*  A  man's 
home.     16  Mees.  d  W.  433. 

Residence  imports  not  only  personal  pre- 
sence in  a  place,  but  an  attachment  to  it  by 
those  acts  or  habits  which  express  the 
closest  connection  between  a  person  and  ar 
place,  as  by  usually  sitting  or  lying  there. 
The  radical  idea  of  the  word  is  well  illus- 
trated by  its  use  in  English  ecclesiastical 
law,  to  denote  the  actual  and  settled  pre- 
sence and  abode  of  a  parochial  minister  in 
and  upon  his  parsonage  house ;  otherwise 
expressed  by  the  word  incumbency,  from 
incumbere,  to  lie  upon.  1  Bl.  Com.  390, 
392.  See  5  Burr.  2722.  The  same  idea 
of  lying  was  inherent  in  the  old  word  re- 
seantisa,  (from  the  same  root,)  which  im- 
ported a  settled  infirmity,  ("  a  resident  in- 
iirmity,"  as  Skene  translates  it,)  by  which 
one  was  confined  to  his  Jiouse  or  bed.  See 
Beseantisa.  The  radical  idea  of  the  pure 
Latin  residere  is  a  sitting.  Hence  justices 
while  holding  a  court  were  said  to  be  resi- 
dent (residentes)  or  sitting  there.  See  Be- 
sidens. 

Besidence  has  been  declared  to  mean  the 
same  thing  with  inhabitancy.  Walworth,  C, 
8  Wendell's  B.  140.  Spelman  makes  it 
synonymous  with  habitation,  (habitatio.) 
It  is  made  also  synonymous  with  domicil, 
(domicilium,)  by  the  same  writer  and  other 
high  authorities ;  but  domicil  in  some  of  its 
applications  imports  something  more  than 
residence.  2  Kent's  Com.  430,  431,  note. 
lId.lQ,11.  It  might  be  said  that  resi- 
dence imported,  ex  vi  termini,  fixedness  or 


permanency  of  location,  were  it  not  for  the 
distinction  between  permanent  and  tempo- 
rary residence,  which  seems  to  have  become 
established.     See  2  Kent's  Com.  ub.  sup. 

RESIDENS.  [from  residere,  to  sit]  In 
old  English  law.  Sitting.  Justitiarii  resi- 
dentes  in  banco  ;  the  justices  sitting  in  the 
bench.  Bract.  foJ.  363  b.  These  are  dis- 
tmguished  from  ih^  justitiarii  itinerantes  in 
comitatu  ;  justices  itinerating  or  going  about 
in  the  county.     Id.  ibid. 

RESIDENT.  L.  Lat.  [from  residere,  to 
sit  or  be  fixed.]  In  old  E^nglish  practice. 
[They]  remain.  Quarum  recorda  et  pro- 
cessus coram  nobis  resident ;  the  records 
and  process  whereof  remain  before  us.  Beg. 
Orig.  308  b. 

RESIDENT.  [Lat.  residens,  from  resi- 
dere, to  sit.]  One  who  has  a  seat  or  settle- 
ment in  a  place ;  one  who  dwells,  abides  or 
lies  in  a  place.*  An  mhabitant.  20  Johns. 
B.  208.  Walworth,  C,  8  Wendell's  B.  134, 
140.  One  who  resides  or  dwells  in  a  place 
for  some  time.     WebsteP. 

RESIDER.  L.  Fr.  [from  Lat.  residere, 
q.  v.]     To  continue  ;  to  abide.  L.  Fr,  Diet. 

RESIDERE.  Lat.  To  sit  down;  to 
sit  still ;  to  rest ;  to  remain  or  continue. 

RESIDENT  MINISTER.  In  mterna- 
tional  law.  A  public  minister  who  resides 
at  a  foreign  court.  Resident  ministers  are 
ranked  in  the  third  class  of  public  ministers. 
Wheaton's  Intern.  Law,  264,  267.  See  1 
Kent's  Com.  39,  note. 

RESIDUARY.  Gi\nng  the  residue,  as 
a  residuary  clause. 

Taking  the i-esidue,  as  a.residuary  devisee. 

Constituting  the  residue,  as  a  residuary 
estate.     See  Besidue. 

RESIDUARY  CLAUSE.  That  clause 
in  a  will  by  which  a  testator  disposes  of 
such  part  of  his  estate  as  remains  undis- 
posed of  by  previous  devises  or  bequests.* 
4  Kent's  Com.  541,  542. 

RESIDUARY  DEVISEE.  The  person 
named  in  a  will,  who  is  to  take  all  the  real 
property  remaining  over  and  above  the 
other  devises. 

RESIDUARY  ESTATE.  That  part  of 
of  a  testator's  estate  and  effects  which  re- 
mains  after  payment  of  debts  and  legacies. 
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BESIDUARY  LEGATEE.  The  per- 
son to  whom  a  testator  bequeaths  the  resi- 
due of  his  personal  estate,  after  the  pay- 
ment of  such  other  legacies  as  are  specifi- 
cally mentioned  in  the  will. 

RESIDUE,  (or  RESIDUUM.)  The 
surplus  of  a  testator's  estate  remaining  after 
all  the  debts  and  particular  legacies  have 
been  discharged.     2  BL  Com.  514. 

RESIGNATION  BOND.  In  English 
law.  A  bond  ^ven  by  the  incumbent  of  a 
living,  conditioned  to  resign  on  a  certain  con- 
tingency.    Smith  an  Contracts,  116 — 181. 

RESILIRE.  Lat.  In  old  English  law. 
To  draw  back  from  a  contract  before  it  is 
made  binding.  Literally,  to  start  back. 
Adhunc  possunt  partes  resilire  ;  the  parties 
may  yet  draw  back.  Bract,  fol.  88.  The 
Scotch  law,  with  its  accustomed  closeness, 
renders  this  word  resile. 


RESOMOUNSE. 
Britt.  c.  121. 


L.  Fr.   Re- summons. 


RESON.  L.  Fr.  Reason,  truth,  right, 
title,  justice,  act,  argument,  charge,  expres- 
sion, method,  case,  article,  point.    Kelham. 

De  reson ;  in  reason.  Id.  Funde  sa 
reson  ;  grounds  his  title.  Id.  Feare  noz 
reson;  make  us  satisfaction.  Id.  Deux 
resons ;  two  circumstances.  Id.  Ses  re- 
sons;  his  evidences.     Id. 

RESORTER.  L.  Fr.  To  go  back.  A 
force  resortera  ie  tenement  au  seigniour  del 
fee  ;  the  tenement  must  necessarily  go  back 
to  the  lord  of  the  fee.     Britt.  c.  119. 

To  resort  to ;  to  adopt  on  failure  of  other 
proceedings.  Ne  purra  resorter  a  breve 
semhlable  ;  he  may  not  resort  to  a  similar 
writ.     Id.  c.  46. 

RESPECTARE,  Respectuare.  L.  Lat. 
In  old  English  law.  To  respite.  Fortescue 
de  L.  L.  Anglioe,  c.  63,  note.  Reg.  Orig. 
319. 

RESPECTUS.  L.  Lat.  In  old  English 
and  Scotch  law.  Respite;  delay;  continu- 
ance of  time  ;  postponement.  Pofnere  in 
respectum  ;  to  put  in  respite ;  to  respite  or 
continue.  Glanv.  lib.  12,  c.  9.  Mahehit 
respectum,  si  velit,  certcs  diet;  shall  have 
respite,  if  he  will,  to  a  certain  day.  Reg. 
Maj.  lib.  4,  c.  20.     Spelman. 

RESPL  L.  Fr.  Delay;  puttmg  off. 
Zelham.    L.  Fr.  Diet. 


RESPITE.  Delay ;  a  putting  off.  The 
putting  off  the  execution  of  a  capital  sen- 
tence ;  a  reprieve.     4  Bl.  Com.  394. 

Continuance.  In  English  practice,  a  jury 
is  said,  on  the  record,  to  be  respited  till  the 
next  term.     3  Bl.  Com.  354. 

RESPOIGNER,  Re&poyner.  L.  Fr.  To 
answer.  Respoignable ;  answerable.  L. 
Fr.  Diet. 

RESPONDEAT  OUSTER,  (or  QUOD 
RESPONDEAT  OUSTER.)  Lat.  and  L. 
Fr.     In  practice.    The  judgment  for  the 

Slaintiff  on  a  plea  in  abatement,  that  the 
efendant  anstoer  over ;  that  is,  answer  in 
a  better  manner,  or  put  in  a  more  substan- 
tial plea.     3  Bl.  Com.  303,  397. 

R««MB«leat  saperi^r.       The   superior  or 

master  must  answer.  The  principal  or  mas- 
ter must  answer,  or  is  responsible  for  the 
acts  of  his  agent  or  servant.  2  Ken^s  Com. 
600.  Broom's  Max.  374,  387.  Story  on 
Agency,  §  308,  462.     Expressed  in  law 

French,  RcapMidera  ••■  ••Tcraigvc.  Artie. 

sup.  Chart,  c.  18.  Held  not  to  apply  so 
as  to  make  a  public  officer  responsible  for 
the  misconduct  or  malfeasance  of  suchper- 
sons  as  he  is  obliged  to  employ.  3  HilVs 
(N.  Y.)i?.631. 

RESPONDENT.  \hBi.  resp<mdens,hom 
respondere,  to  answer.]  In  practice.  A 
party  answering.  A  respondent  in  admiFslty 
answers  to  a  defendant  at  common  law  and 
in  equity.  A  party  against  whom  aa 
appeal  is  taken. 

RESPONDENTIA .  Lat.  [from  respon- 
dere,  to  answer.]  In  mercantile  law.  A 
loan  of  money  upon  the  pledge  of  the 
cargo  of  a  vessel,  to  be  repaid  with  mari- 
time interest,  if  the  subject  arrives  safe,  or 
if  it  shall  not  have  been  injured  except  by 
its  own  defect,  or  the  fault  of  the  master 
or  mariners.*  3  Kent's  Com.  854,  366. 
Called  respondentia,  because  it  is  generally 
only  a  personal  obligation  on  the  borrower, 
who  is  bound  to  answer  the  contract.  Id. 
ibid.  2  Bl.  Com,  458.  The  contract  is 
executed  in  the  form  of  a  bond  called  a 
respondentia  bond,  3  Kent's  Com.  364. 
See  Abbott  on  Ship.  150. 

RESPONSA  PRUDENTUM.  Lat.  In 
the  Roman  law.  Answers  or  opinions  of 
lawyers,  jurists  or  jurisconsults.  One  of 
the  principal  sources  of  Roman  jurispru- 
dence. 1  Kent's  Com.  530,  532.  1  Mae- 
keld.  Civ.  Law,  23,  §  34.  /d.  31,  §  43. 
Supposed  to  have  partaken  of  the  character 
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of  what  ure  now  called  preeedenU  or  reporU, 
Butler's  Co.  LiU.  Note  253,  Lib.  3. 

RESPONSALIS.  L.  Lat  In  old  Eng- 
lish law.  One  who  answered  or  gave 
answer  for  another,  {qui  responsum  defer L) 
The  term  seems  to  be  used  by  Glanville  in 
the  sense  of  attorney .  Glanv,  lib.  12,  c.  1. 
Steph.  PL  Appendix,  Note  (6.)  But 
Bracton  makes  a  clear  distinction  between 
the  two  offices,  and  is  followed  by  Fleta. 
Bract,  fol.  212  b.  But  see  Id.  fol.  361  b. 
Fleta,  lib.  6,  c.  3.  Lord  Coke  defines 
reeponsalie  to  be  ''  he  that  was  appointed 
by  the  tenant  or  defendant,  in  case  of  ex- 
tremity and  necessity,  to  allege  the  cause 
of  the  party's  absence,  and  to  certify  the 
court  upon  what  trial  he  will  put  himself, 
viz.  the  combat  or  the  country."  Co.  Litt. 
128  a. 

In  the  canon  law.  A  proctor ;  one  who 
excuses  an  absent  party.     Gowell. 

RESPONSIO.    Lat.    An  answer.    Be. 

•p«Baio  vniaa  hob  •mniao  avdiatar.    The 

answer  of  one  witness  shall  not  be  heard  at 
all.  A  maxim  of  the  Roman  law  of  evi- 
dence.    1  Greenl.  on  Ev.  §  260. 

RESSEANT.  L.Fr.  Continually  abid- 
ing; resident.     Kelham. 

RESSET.  In  Scotch  law.  Receipt  or 
harboring  of  a  felon ;  concealment  of  felony. 
Reeset  of  thift;  concealment  of  theft. 
Scott's  Minstrelsy  of  Scottish  Border,  In- 
trod.  App.  viii. 

"  REST  and  RESIDUE,"  in  a  will,  may 
in  certain  connexions  carry  a  fee ;  but  the 
words  attain  their  force  from  their  juxta- 
position with  other  words  which  fix  the 
sense  in  which  the  testator  has  used  them. 
Story,  J.,  10  WheaUm'sB.  204,  236.  See 
1  Jarman  on  Wills,  668,  661,  (667,  669, 
Perkins'  ed.) 

RESTITUTIO  IN  INTEGRUM.  Lat. 
In  the  civil  law.  Restitution  to  a  former 
condition.  Dig.  4. 1.  The  rescinding  of  a 
contract  or  transaction,  on  grounds  of 
equity,  and  restoring  the  parties  to  the 
situation  in  which  they  were  before  the 
contract  was  made,  or  the  transaction  took 
place.  Hevnecc.  Elem.  Jur.  Civ.  lib.  4, 
tit.  6,  §  1160. 

The  restoration  of  a  cause  to  its  first 
state,  on  petition  of  the  party  who  was 
cast,  in  order  to  have  a  second  hearing. 
Hallifax  Anal.  b.  3,  c.  9,  num.  49. 

RESTITUTION.    [Lat.  restitutio,  from 


restiiuere,  to  restore.]  The  pelding  up 
again  or  restoring  of  any  thing  unlawfully 
taken  from  another.  Cowell.  The  putting 
one  in  possession  of  lands  or  tenements 
who  has  been  unlawfully  disseised  of  them. 
Id.  If  after  money  has  been  levied  under 
a  writ  of  execution,  the  judgment  be  re- 
versed by  writ  of  error,  or  set  aside,  the 
party  against  whom  the  execution  was  sued 
out  shall  have  restitution.  2  Tidd's  Pr. 
1033.  1  Burr.  Pr,  292.  So,  on  convic- 
tion of  a  felon,  inmiediate  restitution  of 
such  of  the  goods  stolen  as  are  brought 
into  court,  will  be  ordered  to  be  made  to 
the  several  prosecutors.  4  Steph.  Com.  434. 

RESTITUTION  OF  CONJUGAL 
RIGHTS.  In  English  ecclesiastical  law. 
A  species  of  matrimonial  cause  or  suit 
which  is  brought  whenever  either  a  hus- 
band or  wife  is  guilty  of  the  injury  of  sub- 
traction, or  lives  separate  from  the  other 
without  any  sufficient  reason ;  in  which  case 
the  ecclesiastical  jurisdiction  will  compel 
them  to  come  together  again,  if  either  party 
be  weak  enough  to  desire  it,  contrary  to 
the  inclination  of  the  other.  3  Bl.  Com.  94. 

RESTITUTION,  Writ  of  In  practice. 
A  writ  which  lies,  after  the  revereal  of  a 
judgment,  to  restore  a  party  to  all  that  he 
has  lost  by  occasion  of  the  judgment.  2 
Tidd's  Pr.  1186. 

RESTRAINING  STATUTE.  A  sta- 
tute which  restrains  the  common  law, 
where  it  is  too  lax  and  luxuriant.  1  Bl. 
Com.  87.  Statutes  restraining  the  powers 
of  corporations  in  regard  to  leases  have  been 
so  called  in  England.     2  Id.  319,  320. 

RESULTING  TRUST.  A  trust  raised 
by  impHcation  for  the  benefit  of  a  party 
granting  an  estate.*  Thus,  if  the  legal 
estate  in  land  be  conveyed  to  A.  upon  such 
trusts  as  the  grantor  shall  thereafter  ap- 
point ;  as  such  trusts  are,  prior  to  appoint- 
ment, incapable  of  taking  effect,  and  as  it 
is  clear  that  A.  is  not  intended  to  hold  the 
land  for  his  own  benefit,  there  arises  by 
necessary  implication,  until  the  appointment 
be  made,  a  trust  for  the  grantor.  1  Steph. 
Com.  346.  2  Crahlis  Real  Prop.  668, 
§  1777  a.  Cruise  Dig.  tit.  xii.  ch.  1, 
sec.  61. 

Various  kinds  of  trust  are  ranked  under 
this  head  in  the  books,  such  as  trusts  raised 
by  implication  for  the  benefit  of  a  person 
who  advances  the  purchase  money  of  an 
estate,  &c.  1  White's  Equity  Cases,  138, 
and  notes.  4  Kent's  Com.  306,  306. 
Cruise  Dig.  tit.  xii.  c.  1,  sec.  40,  et  seq. 


Digitized  by 


Google 


RES 


(894) 


RET 


But  these  are  rather  implied  than  resultmg 
trusts,  properly  so  called ;  the  term  resulting 
in  strictness  importing  a  going  hack  or 
reverting  of  an  estate  to  the  party  from 
whom  it  proceeded.  2  CrahVs  Real  Prop, 
571,  §1796. 

RESULTING  USE.  A  use  which  re- 
turns back  to  a  party  conveying  an  estate.* 
Thus,  if  A.  conveys  by  feoffment  or  lease 
and  release  to  B.  in  fee,  without  considera- 
tion, and  without  declaring  any  use,  there 
will  be  a  resulting  use,  by  implication  of 
law,  to  himself,  the  grantor,  which  use  the 
statute  will  execute  accordingly.  1  StepK 
Com,  498.  2  CrahVs  Heal  Prop.  470, 
§  1641,  6^  seg.  In  fact,  no  estate  passes  in 
such  case  from  the  grantor,  but  he  remains 
seised  as  before.  1  Hilliard's  Real  Prop. 
294. 

RE-SUMMONS.  [L.  Lat.  re-summonitio,'] 
In  practice.  A  second  summons.  The 
calling  a  person  a  second  time  to  answer  an 
action,  where  the  first  summons  is  defeated 
upon  any  occasion,  as  the  death  of  a  party, 
or  the  like.     CowelL 

RESUMPTION.  [L.  Lat.  resumptio.1 
In  old  English  law.  The  taking  again  into 
the  king's  hands  such  lands  or  tenements 
as  before,  upon  false  suggestion,  or  other 
error,  he  had  delivered  to  the  heir,  or 
granted  by  letters  patent  to  any  man.  Stat, 
81  Hen.  VI.  c.  7.     Cowell. 

RETAINER.  The  retaining  or  keeping 
by  an  executor  or  admmistrator,  out  of  the 
personal  estate  in  his  hands,  of  so  much  as 
will  pay  a  debt  due  himself  by  the  testator 
or  intestate ;  a  species  of  redress  by  opera- 
tion of  law.*  3  Bl,  Com,  18.  If  a  person 
indebted  to  another  makes  his  creditor  or 
debtee  his  executor,  or  if  such  a  creditor 
obtains  letters  of  administration  to  his 
debtor ;  in  these  cases,  the  law  gives  him  a 
remedy  for  his  debt,  by  allowing  him  to 
retain  so  much  as  wOl  pay  himse&,  before 
any  other  creditors  whose  debts  are  of 
equal  degree.  Id.  ibid,  2  Id,  b\\,  2 
Steph,  Com,  247.  8  Id,  378.  1  Chitt, 
Gen,  Pr,  534,  668.  2  Williams  on 
Exec,  894. 

In  New  York,  executors  or  administra- 
tors cannot  retain  in  preference  to  other 
debts  of  equal  degree.  2  Rev.  St,  [88,] 
29,  §  33. 

RETAINER.  In  practice.  The  en- 
gagement by  a  client,  of  an  attorney,  solici- 
tor or  counsel  to  act  in  his  behalf;  as  to 
institute,  or  to  defend  a  suit,  to  try  a  cause 


or  the  like.  The  special  authority  given  by 
a  client  to  an  attorney  or  solicitor,  to  act 
in  his  behalf.*  This  authority  is  rarely 
given  in  writmg,  though  the  propriety  of 
written  retainers  has  been  contended  for  by 
high  authority  on  such  subjects.  2  Chitt. 
Gen,  Pr,  18,  19.     3  Id.  115. 

In  English  practice,  a  retainer  as  applied 
to  counsel,  is  commonly  used  to  si^ufy  a 
notice  given  to  a  counsel  by  an  attorney  on 
behalf  of  the  plaintiff  or  defendant  in  an 
action,  in  order  to  secure  his  services  as 
advocate  when  the  cause  comes  on  for 
trial.  Holikouse,  See  2  Chitt,  Gen,  Pr.  71. 

RETAINING  FEE.  [L^i.  merces  reti- 
W6n«.]  In  practice.  A  fee  given  to  a 
counsel  to  secure  his  services,  or  rather,  as 
it  has  been  said,  to  prevent  the  opposite 
side  from  engaging  them.  Brande.  The 
first  fee  given  to  any  seijeant  or  counsellor 
at  law  whereby  to  make  him  sure  that  he 
shall  not  be  on  the  contrary  part,  (hono- 
rarium sen  premium  causidici  prcecedaneumf 
quo  clienti  suo  obligatur  ne  adversarii  eau- 
sam  agat.)     Cowell, 

RETALLIA.  L.  Lat.  [from  L.  Fr. 
retainer,  to  cut  again.]  In  old  English 
law.  Retail ;  the  cutting  up  again,  or  di- 
vision of  a  commodity  into  smaller  parts. 
Nee  in  grosso,  nee  ad  retalliam ;  neither  in 
gross  [by  wholesale]  nor  at  retail.  Reg. 
Grig,  184. 

RETARE.  L.Lat.  In  old  English  law. 
To  suspect ;  to  accuse.  Retatus  de  murdro  ; 
accused  of  murder.  Assis,  de  Clarendon, 
temp.  Hen.  II.  8  1.  Spelman,  Defurto 
retatus ;  charged  with  theft.  Cowell,  See 
Rettatus, 

RETEINER,  Retener.  L.  Fr.  To  re- 
tain, or  keep  back ;  to  detain.    Kelham. 

RETENEMENTUM.  In  old  Enfflish 
law.  Restramt ;  detainment ;  withhol£ng. 
A  full  and  absolute  conveyance  was  an- 
ciently made  in  this  phrase, — Sine  ullo 
retenemento,  (without  any  withholding.) 
Cowell, 

RETENTION.  The  right  of  retaining 
property,  until  a  debt  due  from  the  owner 
of  such  property  to  him  who  retiuns  it,  is 
paid.     Molthouse.    See  Lien. 

RETORNA  BREVIUM.  L.  Lat.  In 
old  practice.  The  returns  of  writs.  The 
reioma  brevium  day  was  the  third  day  of 
the  term,  so  called,  because  the  sheriff  on 
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that  day  returned  bis  writs  into  oourt. 
Orabb's  Hist.  218. 

RETORN ARE,  Aj/ttrnare.  L.  Lat.  In 
old  English  practice.  To  return  (a  writ) ; 
to  return  in  execution  of  a  writ.  Ad  brevia 
falsum  retomant  responsum  ;  make  a  false 
return  to  the  writs.  Stat,  Westm.  2,  c.  39. 
Eetomabile;  returnable.     JReg,  Orig,  276. 

To  return,  or  restore.  Retomari  facias  ; 
you  cause  to  be  returned.     Beg.  Jud,  4. 

RETOUNDER.  L.  Fr.  To  cUp  (money.) 
Ceux  que  averount  nostre  monoye  retoundu ; 
those  who  have  clipped  our  money.  Britt, 
c.  4. 

RETOUR.  In  Scotch  law.  To  return 
a  writ  or  brieve  to  the  office  in  chancery 
from  which  it  issued.*  Hubback^s  £Jvid, 
of  Succession,  59^,    Bee  JRetour  of  service. 

RETOUR  OF  SERVICE.  In  Scotch 
law.  An  authenticated  copy  of  the  verdict 
of  a  jury  (called  a  service)  taken  under  a 
brieve  of  succession,  by  which  the  legal 
character  of  a  party  as  heir  is  judicially 
established.*  Hubbach's  Evid,  of  Suc- 
cession, 697.     1  Forbes'  Inst,  part  3,  p.  80. 

RETRACTUS  AQUJS.  L.  Lat.  In 
old  English  law.  The  retreat  of  the  water.* 
Ebb,  or  low  water;  the  retreat  of  tide. 
Flacit.  Cor.  Rege,  Pasch.  30  Edw.  I., 
ajmd  Cantuar.  Rot.  58.     Cowell. 

RETRAHERE.  Lat.  [from  re,  back, 
and  trahere,  to  draw.]  In  old  English 
practice.  To  draw  back  ;  to  withdraw.  Si 
simpliciter  se  retrahat  a  brevi,  non  tamen  se 
retrahit  ab  actione, — nisi  expresse  dicat 
quod  se  retrahat  ab  utroque  ;  if  he  merely 
withdraw  himself  from  the  writ,  he  does 
not  thereby  withdraw  himself  from  the 
action,  unless  he  expressly  says  that  he 
withdraws  himself  from  both.  Bract. 
fol  182  b. 

RETRAHO.  Lat.  In  old  practice.  I 
withdraw.  Sed  quicunque  et  qualiiercunque 
se  retraxerit,  simpliciter  sive  dicat  retraho 
me  de  brevi  isto,  vel  recedo,  vel  nolo  amplius 
sequi,  vel  alio  modo,  impune  non  recedit ; 
but  whoever  he  may  be,  and  in  whatever 
way  he  may  have  withdrawn  himself, 
whether  he  simply  say,  "  I  withdraw  my- 
self from  that  writ,"  or  "I  retire,"  or  "I 
will  not  further  prosecute,"  or  in  any  other 
way,  he  shall  not  withdraw  with  impunity. 
Bract,  fol.  182  b.  This  passage  exhibits 
the  original  form  of  the  proceedings  by 
retraxit  and  nolle  prosequi. 


RETRAICTER,  Retrair,  Retreir,  Re- 
trere.  L.  Fr.  [from  Lat.  retrahere,  q.  v.] 
To  draw  back;  to  withdraw.  Kelham, 
L.  Fr.  Diet. 

RETRAXIT.  L.  Lat.  [from  retrahere, 
q.  v.]  In  practice.  (He  withdrew,  or  has 
withdrawn.)  An  open  and  voluntary  re- 
nunciation by  a  plaintiff,  of  his  suit,  in  court, 
made  when  the  trial  is  called  on,  by  which 
he  forever  loses  his  action,  or  is  barred 
from  commencing  another  action  for  the 
same  cause.  8  Bl.  Com.  296.  2  Arch. 
Fr.  250.  So  called  from  the  emphatic 
word  of  entry  on  the  record,  that  the  plain- 
tiff withdrew,  or  his  withdrawn.  The 
words  actually  used  by  the  plaintiff  appear 
to  have  been  "  retraho  me,''  (I  withdraw 
myself,)  or  "  retraho  me  de  brevi  isto," 
(I  withdraw  myself  from  this  writ.)  See 
Retraho.  The  proceeding  by  retraxit  has 
become  obsolete. 


RETRERE. 
Britt.  c.  120. 


L.  Fr.     To  draw  back. 


RETRET.  L.  Fr.  [from  retrere,  q.  v.] 
Retreat;  the  drawing  back  or  ebbing  of 
water.  De  un  flot,  et  d'  un  retret  d'la 
meer  ;  of  one  flow  or  flood,  and  one  ebb  of 
the  sea.  Britt.  c.  123.  See  Retractus 
aqua. 

RETRO.  Lat.  Back ;  backward ;  be- 
hind. Retrofeodum  ;  a  rere  fief,  or  arriere 
fief.     Spelman. 

RETROTRAHERE.  Lat.  To  draw 
back.  Retrotrahitur ;  is  drawn  back ; 
operates  retrospectively ;  has  relation  back. 

See  OmnU  rniikabicioy  <&c. 

RETROSPECTIVE,  [from  Lat.  retro- 
spicere,  to  look  back,  from  retro,  back,  and 
aspicere,  to  look.]  Looking  back ;  contem- 
plating what  is  past. 

RETROSPECTIVE  LAW.  A  law 
which  retrospects  or  looks  back ;  a  law 
which  contemplates  or  affects  an  act  done, 
or  a  right  accrued  before  its  passage ;  an 
ex  pose  facto  law.*  Every  statute  which 
takes  away  or  impairs  vested  rights  acquired 
under  existing  laws,  or  creates  a  new  ob- 
ligation, imposes  a  new  duty,  or  attaches  a 
new  disabihty  in  respect  to  transactions  or 
considerations  already  past,  must  be  deemed 
retrospective.  Story,  J.,  2  Gallison's  R. 
139.     See  Fx  post  facto. 

RETTARE,  Retare.  L.  Lat.  [from  L. 
Fr,  rette,  an  accusation.]    In  old  English 
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law.  To  accuse ;  to  charge  with  a  crime. 
Bettatus ;  accused.  Reg,  Orig.  68  b. 
Eettatus  de  morte.  Id.  133  b.  See  For- 
tescue  de  L,L.  Angluz,  c.  27,  note. 

RETTE.  L.  Fr.  An  accusation  or 
charge.  Quani  clerk  est  prise  par  rette 
de  felony ;  when  a  clerk  is  taken  on  a 
charge  of  felony.     Stat,  Westm,  1,  c.  2. 

RETTER.  L.Fr.  To  accuse;  to  charge; 
to  lay  to  the  charge ;  to  account ;  in  old 
English,  to  arret,  or  arrect.  Ceo  purra  il 
retter  a  sa  negligence  ;  he 'must  charge  this 
to  his  own  negligence.  Britt,  c.  59.  // 
serra  rette  la  folly  ;  it  shall  be  accounted 
the  folly.     lAtt,  sect,  261. 

RETTUM.  L.  Lat.  [from  L.  Fr.  retU, 
q.  v.]  In  old  English  law.  An  accusation ; 
a  charge.  Si  clericus  aliquis  pro  crimine 
aliquo  vel  retto — arrestatus  fuerit ;  if  any 
clerk  shall  have  been  arrested  for  any 
crime  or  charge.  Stat,  Marlbr,  c.  28. 
See  Fortescue  de  L.L,  Anglia,  c.  27,  note. 
^isi  capti  sunt  per  speeiale  preceptum  nos- 
trum, vel  capitalis  justitiarii  nostri,  vel  pro 
morte  hominis,  vel  proforesta  nostra,  vel  pro 
aliquo  alio  retto  quare  secundum  conattetu- 
dinem  Anglia  non  suit  replegiabiles  ;  un- 
less they  have  been  taken  by  our  special 
command,  or  that  of  our  chief  justice,  or 
for  the  death  of  man,  or  for  our  forest,  or 
for  any  other  charge  wherefor,  according 
to  the  custom  of  England,  they  are  not 
repleviable.  Beg,  Orig.  77  b.  The  ex- 
cepting clause  in  the  old  writ  de  homine 
replegiando.  In  Fitzherbert's  Natura  Bre- 
vium,  the  word  retto  in  this  passage  is 
translated  right.    F.  N.  B.  Q^  F. 

RETURN.  [L.  Lat.  retomum,  returnum, 
retomatio  ;  from  L.  Fr.  returner,  (q.  v.,)  or 
retour,  a  turning  back.]  In  practice. 
Strictly,  the  carrying  or  sending  back  of  a 
writ  to  the  court  from  which  it  issued,  by 
the  officer  to  whom  it  was  directed,  in  con- 
pliance  with  its  mandate  to  that  effect ;  the 
sheriff  being  required  to  have  the  writ  itself 
in  court  on  a  certain  day.*  3  Bl.  Com, 
273,  275.  Steph,  PI,  21.  The  return, 
howeyer,  as  actually  made,  is  not  to  the 
court  itself,  but  to  the  office  of  its  clerk, 
which  is  considered  as  representing  the 
court  for  this  purpose. 

The  answer  made  in  writing  by  a  sheriff, 
or  other  officer,  to  the  court  out  of  which 
a  writ  directed  to  him  has  been  issued, 
stating  what  he  has  done  in  execution  of  it, 
or  how  he  has  executed  it ;  called  by  the 
ciyilians,  certificatorium.  This  answer  is 
endorsed  on  the  writ  in  a  certain  prescribed 


form,  and  is  thus  remitted  or  sent  back  with 
it  to  the  court.*     Id.  ibid. 

The  day  in  term  on  which  sheriffs  are 
required  to  bring  in  their  writs,  and  report 
how  far  they  have  obeyed  them.  3  Bi. 
Com.  275,  277.  Spelman,  voc.  Betoma. 
Otherwise  called  the  return  day,  (q.  v.) 

To  RETURN.  [L.Fr.  returner ;  L.  Lat. 
retornare,  retumare,  mittere.]  In  practice. 
To  remit  or  send  back  a  writ  to  the  court 
out  of  which  it  issued,  with  a  memorandum 
or  certificate  endorsed,  of  the  manner  in 
which  it  has  been  executed.*  "  Whatever 
the  sheriff  does  in  pursuance  of  the  writ,  he 
must  return  or  certify  to  the  court,  together 
with  the  writ  itself."     3  Bl.  Com,  273. 

RETURN  DAY.  In  practice.  The 
day  on  which  a  writ  is  appointed  or  re- 
quired to  be  returned.  Aetum  days  are 
certain  stated  or  fixed  days  in  term  on 
which  writs  are  returnable.*  3  Bl,  Com. 
277.  In  modem  practice,  the  use  of 
fixed  return  days  has  been,  to  a  consider- 
able extent,  dispensed  with.  See  Stat.  2 
Will,  IV.  c.  39. 

RETURNABLE.  In  practice.  To  be 
returned ;  appointed  or  required  to  be  re- 
turned.*   3  BL  Com.  277. 

RETURN  ARE.  L.  Lat.  In  old  Eng- 
lish practice.  To  return;  to  re-deliver. 
Retumabit  domino  averia  capta  ;  he  shall 
return  to  the  lord  the  beasts  taken.  Bra^t, 
fol.  156.  Betumari  fadas  ;  you  cause  to 
be  returned.    Beg.  Jud.  61  b. 

RETURNER.  L.  Fr.  To  return.  Si 
le  visconte  retume  que  le  defendaunt  soit 
clerke ;  if  the  sheriff  return  that  the  de- 
fendant is  a  clerk.     Britt,  c.  26. 

RETURNUM,  Betornum,  L.  Lat.  In 
old  practice.    Return ;  a  return. 

Beturnum  (or  retomum)  irreplegiable ; 
return  irreplevisable.  A  final  return  of 
goods  or  chattels,  admitting  of  no  replevin.* 
The  name  of  a  writ  which  issued  for  a  de- 
fendant in  replevin,  where  he  had  judg- 
ment on  verdict  or  demurrer,  or  where  the 
plaintiff,  after  obtaining  a  writ  of  second 
deliverance,  was  non-suited  a  second  time. 
3  Bl.  Com,  150.     Beg.  Jud,  27. 

REUS,  [from  res,  a  thing,  matter,  suit.] 
In  the  civil  and  canon  law.  A  person  from 
whom  some  thing  is  demanded  by  suit ;  a 
person  complained  of  by  suit;  a  person 
judicially  called  upon  to  make  satisfaction 
for  an  injury ;  a  person  sued ;  a  defendant. 
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(kdv.  Lex.  BraeL  fol.  106,  106  b.  8  Bl 
Com.  26.  4  Reeves^  Hist,  11.  F«T«r«- 
M]i«r««  rei  |^ti«s  ^aain  act«r«a  knbeiifnir. 

Defendants  are  regarded  more  favorably 
than  plaintiff.  Dig,  50.  17.  125.  Beas 
exci]»i«Bdo  lit  actor.  The  defendant,  by 
excepting  or  pleading,  becomes  a  plaintiff ; 
that  is,  where  instead  of  simply  denying 
the  plaintiff's  action,  he  sets  up  some  new 
matter  in  defence,  he  is  bomid  to  establish 
it  by  proof,  just  as  a  plaintiff  is  bound  to 
prove  his  cause  of  action.  Bounier  Tr.  des 
Preuves,  §§  152,  320.  Best  on  Evid.  294, 
§262. 

A  person  judicially  accused  of  a  crime  ; 
a  person  criminally  proceeded  against.  Hal- 
lifaxAnaL  b.  3,  c.  13,  num.  7. 

A  party  to  a  suit,  whether  plaintiff  or 
defendant ;  a  litigant.  This  was  the  ancient 
sense  of  the  word.  Calv,  Lex,  Heinecc, 
Elem,  Jur.  Oiv,  lib.  3,  tit.  16,  §  841. 

A  party  to  a  contract.  Reus  stipulandi; 
a  party  stipulating  ;  the  party  who  asked 
the  question  in  the  form  prescribed  for 
stipulations.  Reits  promittendi ;  a  party 
promising;  the  party  who  answered  the 
question.  Inst,  3.  16.  Hallifax  Anal, 
b.  2,  c.  16,  num.  3.  Retis  credendi ;  the 
party  crediting ;  a  creditor.  Reusdebendi; 
the  party  owing  ;  a  debtor.  Id,  ibid.  Calv. 
Lex.     Fraleus. 

REVE,  or  GREVE.  [Sax.  gere/a,  or 
refa,  from  rafan,  to  seize.]  In  English  law. 
A  chief  oflBicer  or  superintendent,  (  prceposi- 
tus,  prcB/ectus,)  Properly,  according  to 
Spelman,  a  collector  or  exactor  of  public 
monies  or  fines. 

Skire-reve ;  the  reve  or  chief  office  of 
the  shire,  {pagi  prcepositus.)  Hence  sheriff. 

Tun-greve  ;  the  reve  or  chief  officer  of  a 
town,  {villa  prcepositus.)  Afterwards 
simply  called  reve,  and  bailiff.  Spelman. 
See  Reeve. 

REVE  LAND.  In  Saxon  law.  Land 
over  which  the  shire-reve,  or  sheriff  had 
jurisdiction.  1  Reeves*  Hist,  6.  This  word 
occurs  in  Domesday  Book,  and  is  explained 
by  Lord  Coke  to  be  "  land  held  by  socage." 
Co.  Lilt.  86  a.  It  is  otherwise  explained 
to  be,  land  left  in  charge  of  the  reve  or  bai- 
liff of  a  manor.     CowelL 

REVE  MOTE.  In  Saxon  law.  The 
court  of  the  reve,  reeve,  or  shire  reeve.  1 
Reeves'  Hist.  6. 

REVENDICATION.  In  the  civil  law. 
The  right  of  a  vendor  to  reclaim  goods  sold 
out  of  the  possession  of  the  purchaser,  where 
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the  price  was  not  paid.     Story's  Confi. 
Laws,  §  401.     Wharton. 

REVENIR,  Revener,  L.  Fr.  To  come 
back ;  to  return.     Kelham.     L.  Fr,  Diet. 

REVENTJE.  L.  Fr.  and  Eng.  [from 
reuenir,  q.  v.]  That  which  returns,  or  is 
returned  ;  a  rent,  (reditus.)  Income  ;  an- 
nual profit  received  from  lands  or  other 
property.*     Cowell, 

To  REVERSE.  To  turn  back ;  to  act 
in  an  opposite  direction  ;  to  undo  or  annul, 
on  the  ground  of  error. 

REVERSION.  [^Lat.  reversio,  from  re- 
verti,  to  return.]  Literally,  a  returning ;  or 
that  which  returns.*  The  returning  of 
land  into  the  possession  of  the  donor,  or  his 
heirs,  after  the  gift  is  ended.  Co.  Litt, 
142  b. — The  residue  of  an  estate  left  in  the 
grantor,  to  commence  in  possession  after 
the  determination  of  some  particular  estate 
granted  out  by  him.  2  Bl,  Com.  176.  Thus, 
where  a  lease  for  life  or  years  is  made  by  a 
person  seised  in  fee,  the  reversion  or  resi- 
due of  the  fee  continues  in  the  lessor,  and 
on  the  expiration  of  the  lease,  the  posses- 
sion returns  to  him.* 

Mr.  Stephen,  in  his  New  Commentaries, 
substitutes  in  place  of  Blackstone's  defi- 
nition, the  following.  "  An  estate  in  rever- 
sion  is  where  any  estate  is  derived,  by  grant 
or  otherwise,  out  of  a  larger  one,  leaving  in 
the  original  owner  an  ulterior  estate  imme- 
diately expectant  on  that  which  is  so  derived ; 
the  latter  interest  is  called  the  particular 
estate,  (as  being  only  a  small  part  or  par- 
ticula  of  the  original  one,)  and  the  ulterior 
interest,  the  reversion.''  1  Steph.  Com, 
290. — The  Revised  Statutes  of  New  York 
have  defined  a  reversion  to  be  "  the  residue 
of  an  estate  left  in  the  grantor,  or  his  heirs, 
or  in  the  heirs  of  a  testator,  commencing  in 
possession  on  the  determination  of  a  par- 
ticular estate  granted  or  devised."  1  Rev. 
St,  [723,]  718,  §  12.  Perhaps  the  briefest 
definition,  consistent  with  retaining  the  radi- 
cal idea  of  the  word,  is, — "  a  return  of  an 
estate  to  the  original  or  general  owner, 
after  a  limited  or  less  estate  carved  out  of 
it,  and  conveyed  by  him,  has  determined." 
See  4  Kent's  Com.  364. 

REVERSIONARY  INTEREST.  The 
interest  which  a  person  has  in  the  reversion 
of  lands  or  other  property.  A  right  to  the 
future  enjoyment  of  property,  at  present  in 
the  possession  or  occupation  of  another^ 
Holthouse.    See  Reversion. 


Digitized  by 


Google 


REV 


(898) 


RHO 


REVERSIONER.  A  person  having  the 
reyersion  of  an  estate ;  a  person  entitled  to 
a  reyersion.    See  2  BL  Com.  176. 

REVERTER.  L.  Fr.  and  Eng.  The 
reverting  or  going  back  of  lands  to  a  donor, 
his  heirs  or  assigns.*  3  BL  Com,  192. 
See  Formedon  in  the  reverter, 

REVEST.  To  vest  again.  A  seisin  is 
said  to  re'Vest,  where  it  is  acquired  a  second 
tkne  by  the  party  out  of  whom  it  has  been 
devested.     1  Roper's  Hush,  d;  Wife,  353. 

REVESTIRE.  L.  Lat.  In  old  Euro- 
pean law.  To  return  or  resign  an  investi- 
ture, seisin  or  possession  that  has  been  re- 
ceived ;  to  re-invest ;  to  re-enfeoflF.  SpeU 
man, 

REVIEW,  Bill  of.  In  equity  practice. 
A  bill,  in  the  nature  of  a  writ  of  error,  filed 
to  procure  an  examination  and  alteration  or 
reversal  of  a  decree  made  upon  a  former 
bill,  which  decree  has  been  signed  and  en- 
rolled.    Story's  Eq.  PL  §  403. 

REVIEW,  Commission  of  In  English 
ecclesiastical  law.  A  commission  formerly 
sometimes  granted,  in  extraordinary  cases, 
to  revise  the  sentence  of  the  court  of  dele- 
Kates,  when  it  was  apprehended  they  had 
been  led  mto  a  material  error.  3  BL  Com. 
67. 

REVISING  BARRISTERS.  In  Eng- 
lish law.  Barristers  appointed  to  revise  the 
lists  of  voters  for  county  and  borough  mem- 
bers of  parliament,  and  who  hold  courts  for 
that  purpose  in  the  autumn  throughout  the 
country.     Wharton's  Lex, 

REVIVOR,  Bill  of  In  equity  practice. 
A  bill  filed  to  revive  and  continue  the  pro- 
ceedings, whenever  there  is  an  abatement 
of  a  suit,  before  its  final  consummation,  by 
the  death  or  marriage  of  one  of  the  original 
parties.*     Story's  Eq,  PL  354. 

REVOCATION.  [Lat.  revocare,  to  call 
back.]  The  calling  back  of  a  thmg  granted 
or  act  done,  thereby  annulling  it,  or  putting 
an  end  to  its  legal  effect.  The  most  im- 
portant applications  of  this  word  are  to  tes- 
tamentary dispositions,  to  agencies  and 
powers ;  but  it  is  also  sometimes  applied  in 
practice,  as  to  judges*  orders,  &c.  See 
Revoke,  As  to  the  revocation  of  a  will,  see 
1  Jarman  on  Wills,  106—173,  (145—198, 
Perkins'  ed.  1849.)  4  Kent's  Com,  620— 
634. 


REVOKE,  [from  Lat.  revocare,  from  re, 
again,  and  vocare,  to  call.]  To  call  back ; 
to  recall;  to  annul  an  act  by  calling  or 
taking  it  back.  The  word  is  properly  ex- 
pressive of  the  voluntary  act  of  a  party  in 
matters  within  hb  discretion. 

REWARD.  [Lat.  prcemium,  merces.] 
Compensation  or  remuneration  for  services. 
Frequently  used  in  law,  in  connection  with 
the  word  fee. 

A  simi  of  money  paid  or  taken  for  doing 
or  forbearing  to  do  some  act. 

REX.  Lat.  King  ;  a,  or  the  king. 
Rex  Bon  potest  peccarc.  The  king  can- 
not do  wrong ;  the  king  can  do  no  wrong. 
2  jRolL  R.  304.  An  ancient  and  funda- 
mental principle  of  the  English  Constitution. 
Jenk.  CenL  9,  case  16.  Id.  308,  case  84. 
1  BL  Com,  '246.  This  maxim  is  explained 
by  Blackstone  to  mean,  first,  that  whatever 
is  exceptionable  in  the  conduct  of  public 
affairs,  is  not  to  be  imputed  to  the  king, 
nor  is  he  answerable  personally  for  it  to  his 
people  ;  and  secondly,  that  the  prerogative 
of  the  crown  extends  not  to  do  any  injury ; 
it  is  created  for  the  benefit  of  the  people, 
and  therefore  cannot  be  exerted  to  their 
prejudice.  Id.  ibid.  And  see  a  more  de- 
tailed explanation  in  Broom's  Maxims, 
23—26. 

wux  ■BH^vam  Btoriiar.  The  king  never 
dies.  Broom's  Max.  22,  The  law  of  Eng- 
land ascribes  to  the  king,  in  his  political 
capacity,  an  absolute  immortality  ;  and  im- 
mediately upon  the  decease  of  the  reigning 
prince,  in  his  natural  capacity,  the  kmgly 
dignity  and  the  prerogatives  and  political 
capacities  of  the  supreme  magistrate,  by 
act  of  law,  without  any  interregnum  or  in- 
terval, vest  at  once  in  his  successor,  who  is, 
eo  instante,  king,  to  all  intents  and  purposes. 
1  BL  Com.  249. 

RHODIANLAW.  [LbX.  Lex  Rhodia.l 
A  code  of  maritime  law,  established  and 
promulgated  by  the  Rhodians,  or  inhabi- 
tants of  the  Island  of  Rhodes,  and  the  old- 
est collection  of  the  kind  now  known.  Only 
some  fragments  of  it,  however,  have  been 
preserved,  which  are  contained  in  a  single 
title  of  the  Pandects.  I^iy.  14,  2  ;  De  lege 
Rhodia  de  Jactu.     3  Ktnt's  Com.  3,  4. 

A  collection  of,  laws,  published  in  1661 
and  159G,  under  the  title  of  Rhodian  laws, 
has  been  recognized  by  some  eminent  jurists 
as  the  ancient  Rhodian  laws,  but  pronounced 
by  others  to  be  spurious.  3  Kent's  Com,  4, 
and  note.  The  correct  opinion,  probably, 
on  this  point,  is  that  of  M.  Pardessus, — that 
^  it  is  a  genuine  compilation,  but  of  compan- 
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tively  modem  date,  being  a  collection  of 
the  laws  and  usages  which  prevailed  in  \he 
Mediterranean  during  the  middle  ages. 
Lois  Mar.  torn.  i.  836.  3  Kent's  Com.  ub. 
sup. 

RIBALDUS.  L.  Lat.  [from  Fr.  rihauld, 
rihaud.]  In  old  European  law.  A  worth- 
less person ;  a  vagabond ;  a  rogue  or  ruffian. 
Spelman.  It  was  not  always,  however, 
used  in  a  bad  sense,  but  sometimes  denoted 
an  inferior  attendant  or  servant.  Id. 

RIBAUD,  Ryhaud.  L.  Fr.  A  vile  or 
worthless  person;  a  vagabond;  a  ruffian. 
Britt.  c.  26. 

RICOHOME.  Span.  In  Spanish  law. 
A  nobleman ;  a  count  or  baron.  1  White's 
Recop.  36. 

RIDER.  A  separate  piece  of  parch- 
ment tacked  to  a  bUl  in  parliament,  contain- 
ing a  new  clause  added  after  the  bill  has 
been  read  a  thu-d  time.*  1  Bl.  Com.  183. 
It  seems  to  have  been  also  spelled  ridder. 

RIDER,  (or  RIDDER)  ROLL.  In  old 
English  practice.  A  schedule  or  small 
piece  of  parchment  added  to  some  part  of 
a  roll  or  record.  Cowell.  Blount.  A  sup- 
plementary roll.     2  Tidd's  Fr.  730. 

RIDING.  A  division  of  the  county  of 
York  in  England,  of  which  there  are  three ; 
the  East  Ridmg,  North  Riding  and  West 
Riding.  Considered  to  be  a  corruption  of 
trithing,  (q.  v.)    3  Bl.  Com.  116. 

RIENS,  Rien,  Ryen.  L.  Fr.  Nothing. 
Litt.  sect.  53. 

RIENS  EN  ARRERE.  L.  Fr.  Nothing 
in  arrear.  A  plea  in  an  action  of  debt  for 
arrearages  of  account.     Cowell. 

A  plea  in  an  action  of  debt  for  rent.  1 
Tidd*s  Fr.  650.  Roscoe's  Real  Act.  476. 

A  plea  to  an  avowry  in  replevin.  Id.  638. 
2  Qreenl.  on  Ev.  §  666. 

RIENS  LOUR  DEUST.  L.  Fr.  Not 
their  debt.  The  old  form  of  the  plea  of 
nil  debet.     2  Reeves'  Hist  332. 

RIENS  PASSA  PER  LE  FAIT.  L. 
Fr.  Nothing  passed  by  the  deed.  A  plea 
by  which  a  party  might  avoid  the  opera- 
tion of  a  deed,  which  had  been  enrolled  or 
acknowledged  in  court ;  the  plea  of  non  est 
factum  not  being  allowed  in  such  case. 
Year  Book,  9  Hea.  VI.  60.  1  6^176.  Evid. 
146.     See  2  Ililliard's  Real  Prop.  399. 


RIENS  PER  DISCENT.  L.  Fr.  No- 
thing by  discent.  The  plea  of  an  heir, 
where  he  is  sued  for  his  ancestor's  debt, 
and  has  no  land  from  him  by  descent,  or 
assets  in  his  hands.  Cro.  Car.  151.  1 
Tidd's  Fr.  646.     2  Id.  937. 

RIER  COUNTY.  [L.  Lat.  retro-comi- 
tatus.]  In  old  English  law.  After-county ; 
i.  e.  after  the  end  of  the  coimty  court.  A 
time  and  place  appointed  by  the  sheriff  for 
the  receipt  of  the  king's  money  after  the 
end  of  his  county,  or  county  court.  Cowell. 
Fleta  (lib.  2,  c.  67,)  calls  it  the  day  after 
the  county,  (dies  crastinus  post  comitatum.) 
It  is  opposeci  to  open  county  (that  is,  open 
county  court,)  in  the  statute  2  Edw.  III. 
c.  6. 

RIFLETUM.  L.  Lat.  In  old  records. 
A  coppice  or  thicket.     Cowell. 

RIFFLURA,  Rufflura.  L.  Lat.  [from 
0.  Eng.  ruffiyn,  to  disorder.]  In  old  Eng- 
lish criminal  law.  A  slight  removal  of  the 
skin ;  a  scratch,  {scarificatio,  decortatio.) 
Bract,  fol.  144,  145.     Spelman. 

RIGA.  L.  Lat.  In  old  European  law. 
A  species  of  service  and  tribute  rendered 
to  their  lords  by  agricultural  tenants.  Sup- 
posed by  Spelman  to  be  derived  from  the 
name  of  a  certain  portion  of  land,  called  in 
England  a  rig  or  ridge,  an  elevated  piece 
of  ground,  formed  out  of  several  furrows. 

RIGHT.  [Sax.  riht,  Germ,  recl^t,  L.  Fr. 
droit,  droict,  dreit ;  from  Lat.  rectus,  rec- 
tum, straight,  upright;  loiUjus^  Justice, 
equity.  1'his  seems  to  have  been  the  sense 
of  the  word  in  the  old  writ  of  right ;  the 
person  to  whom  it  was  directed  being  com- 
manded to  ''do  full  right  {plenum  rectum 
teneatis)  to  the  demandant,  "that  we  may 
hear  no  more  clamor  thereupon  for  want  of 
right,"  (pro  defectu  recti.)  Reg.  Grig.  1. 
The  word  jua,  it  will  be  seen,  is  not  used. 
See  Writ  of  right. 

ITiat  which  one  person  ought  to  have  or 
receive  from  another,  it  being  withheld 
from  him,  or  not  in  his  possession.  In  this 
sense,  right  has  the  force  of  claim,  and  is 
properly  expressed  by  the  Latin  jus.  Lord 
Coke  considers  this  to  be  the  proper  signifi- 
cation of  the  word,  especially  in  writs  and 
pleadings,  where  an  estate  is  turned  to  a 
right,  as  by  discontinuance,  disseisin,  <fec. 
Co.  Litt.  345  a. 

That  interest  which  a  person  actually  has 
in  any  subject  of  property,  entitling  him  to 
hold  or  convey  it  at  pleasure.*  An  estate 
in  esse  in  conveyances.     Co.  Litt.  346  a. 
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In  this  sense,  right  (jus)  has  the  force  of 
ownership  or  property.  Lord  Coke,  com- 
paring the  terms  right  and  title,  observes 
that  "  title  is  the  more  general  word,  for 
every  right  is  a  title,  but  every  title  is  not 
such  a  right  for  which  an  action  lies."  Co. 
Litt.  345  b. 

That  which  a  person,  having  it,  is  entitled 
to  keep  and  enjoy,  and  to  be  protected  by 
law  in  its  enjoyment ;  as  the  right  of  per- 
sonal liberty,  and  other  rights  of  persons. 
See  1  Bl.  Com.  129. 

An  interest  in  a  thing ;  a  claim  to  hold 
or  use  it ;  or  to  have  some  benefit  in  or 
from  it. 

RIGHT.  [L.  Lat.  rettum,  q.  v.]  In 
old  English  law.  An  accusation  or  charge 
of  crime.     F.  N.  JB.  66  F. 

RIGHT  AND  TITLE.  A  devise  by  a 
testator  of  "  all  my  right "  will  carry  an 
estate  of  inheritance,  if  there  be  nothing  in 
the  other  parts  of  the  will  to  limit  or  con- 
trol the  operation  of  the  words.  4  Kent's 
Com.  635.  A  devise  of  freehold  lands,  with 
"  all  right  and  title  "  to  the  same,  carries  the 
fee.  4  Moore  db  P.  445.  2  Jarman  on 
Wills,  192,  (140,  Perkins'  ed.) 

RIGHT  OF  POSSESSION,  [L.Lat.>« 
possessionisil  considered  separately  from 
the  actual  possession  of  lands,  is  the  right 
of  a  person  disseised  or  kept  out  of  pos- 
session by  another,  to  recover  the  posses- 
sion by  action.  United  with  possession,  it 
is  considered  by  Blackstone  the  second 
step  to  a  good  and  perfect  title.  2  BL 
Com.  196. 

RIGHT  OF  PROPERTY.  [Lat.  jus 
proprietatis.]  The  mere  right  of  property 
in  land;  the  abstract  right  which  re- 
mains to  the  owner  after  he  has  lost  the 
right  of  possession,  and  to  recover  which 
the  writ  of  right  was  given.  See  2  BL 
Com.  197 — 199.  United  with  possession, 
and  the  right  of  possession,  this  right  con- 
stitutes a  complete  title  to  lands,  tenements 
and  hereditaments.     Id.  ibid. 

RIGHT  TO  BEGIN.  [Lat.  ordo  inci- 
piendi.']  In  English  practice.  The  right 
to  open  a  case,  or  the  evidence  in  a  case,  at 
the  trial.  So  far  as  the  pleadings  are  con- 
cerned, the  right  to  begin  is  always  the 
plaintiff's,  as  the  pleadings  are  always 
opened  by  him  or  his  counsel,  and  never  by 
the  defendant.  And  in  regard  to  the 
pi*oofs,  the  plaintiff  also  has,  in  most  cases, 
the  riffht  to  begin,  even  where  the  affirma- 
tive  of  the  issue  is,  in  point  of  form  with 


the  defendant.  See  Best  on  Evid.  474 — 
478,  §§  433—435.  See  b  Ad.  d;  £IL 
(K  S.)  447. 

RIGHT.  [Lat.  rectus.]  Direct;  up- 
right ;  as  the  right  line  of  descent.  See 
Linea  recta. 

Lawful ;  proper ;  true  ;  as  right  heirs, 
(Fr.  droits  heirs  et  vrayes.)     Britt.  c.  119. 

Legal,  as  distinguished  from  equitable. 
See  JJominium  directum. 

RINGA.  L.  Lat.  In  old  English  law. 
A  belt,  or  girdle ;  a  sword-belt.  Bract, 
fol.  6  b.     Spelman. 

RINGS,  GIVING.  In  English  prac- 
tice. A  custom  observed  by  Serjeants  at 
law,  on  being  called  to  that  degree  or 
order.  The  rings  are  given  to  the  judges, 
and  bear  certain  mottoes  according  to  the 
fancy  of  the  giver.  See  the  English  reports, 
passim.  This  is  a  relic  of  the  very  imposing 
ceremonies  once  connected  with  the  as- 
sumption of  the  degree,  which  are  detailed 
with  great  minuteness  in  some  of  the  old 
reports.  See  Serjeant-at-law.  The  giving 
of  rings  was  formerly  a  very  considerable 
item  in  the  expenses  incurred  on  such  occa- 
sions, every  newly  created  serjeant  being 
required  to  make  presents  of  gold  rings  to 
the  value  in  the  "whole  of  forty  poimds 
at  the  least,  English  money,  or  nearly  200/. 
in  modem  currency.  Fortescue  de  L.L. 
Anglia,  c.  50,  and  note.  "I  very  well 
remember,"  observes  Sir  John  Fortescue, 
"  when  I  took  upon  me  the  state  and  degree 
of  a  Serjeant  at  law,  that  my  bill  for  gold 
rings  came  to  fifty  pounds."     Id.  ibid. 

RIOT.  [L.  Lat.  riota,  riottum,  from  Fr. 
riotte,  a  brawl,  or  a  band  by  which  things 
are  tied  in  bundles.]  In  criminal  law.  The 
forcible  or  violent  doing  of  an  act  against 
the  peace,  by  three  or  more  persons  assem- 
bled together  for  that  purpose.*  CowelL — 
The  assembling  of  three  or  more  persons 
against  the  public  peace,  and  their  unlawful 
action  thereupon.  Spelman.  A  riot, 
being  usually  the  act  of  large  numbers 
of  persons,  is  otherwise  described  as  "a 
tumultuous  disturbance  of  the  peace  by 
three  persons  or  more  assembling  together 
of  their  own  authority,  with  an  intent  mu- 
tually to  assist  one  another  against  any  who 
shall  oppose  them  in  the  execution  of  some 
enterprise  of  a  private  nature,  and  after- 
wards actually  executing  the  same  in  a 
violent  and  turbulent  maimer,  to  the  terror 
of  the  people,  whether  the  act  intended 
were  of  itself  lawful  or  unlawful."  4  Steph. 
Com,  279.      1   Russell  on  Crimes,   266, 
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(Am.  ed.  1850,)  and  notes.      WharUnCn 
Am,  Crim,  Law,  523.     Id.  520 — 527. 

RIOTOSE.  L.  Lat.  Riotously.  A 
formal  and  essential  word  in  old  indictments 
for  riots.  2  Stra,  834.  Eiotose  et  routose  ; 
riotously  and  routously.     2  Salk,  593. 

RIOTOUS  ASSEMBLY.  In  English 
criminal  law.  The  unlawful  assembling  of 
twelve  persons  or  more,  to  the  disturbance 
of  the  peace,  and  not  dispersing  upon  pro- 
clamation. 4  Bl,  Com,  142.  4  Steph, 
Com.  273. 

RIOTOUSLY.  In  criminal  pleadmg.  A 
technical  word  properly  used  in  an  indict- 
ment for  a  riot,  and  ex  vi  termini  implying 
violence.  2  Ckitt.  Crim,  Law,  488,  490, 
note  (f).  2  Se88.  Cos,  13,  cited  ibid.  In 
the  English  forms,  "riotously  and  rou- 
tously ''  is  the  expression  invariably  used. 
2  Chitt.  C  L,  ub.sup.  3  Burr.  1262.  And 
this  has  been  adopted  in  American  prac- 
tice. Wharton's  Free,  of  Indict.  487, 
et  seq. 

RIPA.  Lat.  The  bank  of  a  river ;  that 
which  contains  or  encloses  a  stream  at  its 
fullest  height,  (ea  qua  plenissimum  Jiumen 
continet.)  Dig.  43.  12.  3.  1.  Riparum 
USU8  puhlicus  est  jure  gentium,  sicut  ipaius 
Jluminis  ;  by  the  law  of  nations,  the  use  of 
a  river's  banks  is  as  public  as  that  of  the 
river  itself.     Inst.  2.  1.  4.     Bract,  fol.  8. 

RIPARIA.  L.  Lat.  [from  ripa,  a  bank.] 
In  old  English  law.  A  nver.  Stat.  Westm. 
2,  c.  48.     2  Inst.  478. 

The  bank  of  a  river.  Magna  Charta, 
c.  16,  16. 

RIPARIAN.  [Lat.  riparius,  from  ripa, 
a  bank.]  Belonging  or  relating  to  the  bank 
of  a  river ;  of  or  on  the  bank. 

RIPARIAN  OWNER  or  PROPRIE- 
TOR, The  owner  or  proprietor  of  land  on 
the  bank  of  a  river  or  stream.*  3  Kenfs 
Com.  427—432. 

RIPARIAN  RIGHTS.  The  rights  of 
the  owners  of  lands  on  the  banks  of  rivers 
and  streams.     3  Kent's  Com  427 — 432. 

RIPUARIAN  LAW.  [Lat.  Lex  Ri- 
puariorumA  An  ancient  code  of  laws  by 
which  the  Kipuarii,  a  tribe  of  Franks  who 
occupied  the  country  upon  the  Rhine,  the 
Meuse  and  the  Scheldt,  were  governed. 
They  were  first  reduced  to  writing  by 
Theodoric,  king  of  Austrasia,  and  completed 


by  Dagobert.  Spelman,  voc.  Lex  Bipuario- 
rum.  Esprit  des  Loix,  liv.  28,  c.  1.  But- 
ler's Co.  Litt.  Note  77,  to  lib.  3.  Accordmg 
to  Spelman,  many  of  the  provisions  of  this 
code  were  copied  into  the  laws  of  Henry  I. 
of  England. 

RISCUS.  L.Lat.  In  the  civil  law.  A 
chest  for  the  keeping  of  clothing.  Calv. 
Lex. 

In  old  pleading.  A-  trunk.  Cro, 
Jac,  664. 

RISE.  [Fr.  risque ;  Lat.  periculum.] 
In  insurance  law.  A  peril,  hazard,  or 
danger ;  an  adventure ;  a  chance  of  loss. 
See  1  Marshall  on  Ins.  214,  et  seq.  3 
Kenfs  Com.  253,  291. 

RIVERA.  L.  Lat.  In  old  European 
law.     A  river.     Spelman. 

RIVUS.  Lat.  In  old  English  law. 
The  channel  of  a  water-coui-se.  Bract. 
fol.  233. 

RIXA.  Lat.  In  the  civil  law.  A 
quarrel ;  a  strife  of  words,  {yerhosa  con- 
tention    Calv.  Lex. 

RIXATRIX.  L.  Lat.  In  old  English 
law.  A  scold  ;  a  scolding  or  quarrelsome 
woman.     4  Bl.  Com.  168. 

ROBA,  Raula.  Ital.  k  Lat.  In  old 
English  law.  A  garment ;  a  robe.  Spel- 
man, Unam  robam  de  viridi ;  one  robe 
of  green.     Bract,  fol.  146. 

ROBARIA.  L.  Lat.  [from  roha,  a  robe 
or  garment.]  In  old  English  law.  Robbery. 
In  its  original  sense,  the  violent  taking  of 
one's  robe,  {roha)  or  garment.  Spelman. 
Bracton  writes  the  word  roberia,  (q.  v.) 

ROBATOR.  L.  Lat.  [from  roba,  a 
robe.]  In  old  English  law.  A  robber. 
Robatores  ;  robbers.  Hoveden  part.  post, 
in  Ric.  I.  A.  D.  1198.  Sturdy  thieves, 
who  fallmg  upon  the  persons  of  men,  plun- 
der them  of  their  goods,  (latrones  validi, 
qui  in  personas  hominum  insilientes,  bona 
sua  dirijnunt.)  Spelman.  So  called  ori- 
ginally because  they  spoiled  travellers  of 
their  robes,  or  garments.  Id,  Bracton 
writes  the  word  robbator,  (q.  v.) 

ROBBARE.  L.  Lat.  In  old  English 
law.  To  rob;  to  take  away  violently. 
Docere  oporiet  quod  de  custodia  sua  robbata 
fuerit ;  he  ought  to  show  that  it  was  robbed 
out  of  his  custody.    Bract,  fol.  146. 
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ROBBATOR.  L.  Lat.  [from  robbare. 
q.  v.]  In  old  English  law.  A  robber. 
Robbatores  ei  burglatores ;  robbers  and 
burglars.     Bract  fol.  115  b. 

ROBBER.  L.  Fr.  To  rob.  Robbe ; 
robbed.  Emble  au  robbe ;  stolen  or  robbed. 
Britt.  c.  4.  Bobbans ;  robbing.  Id, 
c.  16. 

ROBBERY.  [L.  Fr.  robberie  ;  L.  Lat. 
robaria,  roberia,  qq.  v. ;  Lat.  rapina,'\  In 
criminal  law.  A  felonious  taking  away  of 
a  man's  goods  from  his  person.  Co.  lAtt 
288  a. — ^The  felonious  and  forcible  taking 
from  the  person  of  another,  of  goods  or 
money,  to  any  value,  by  violence  or  putting 
him  in  fear.  4  BL  Com.  242. — ^A  felonious 
taking  of  money  or  goods  of  any  value  from 
the  person  of  another,  or  in  his  presence, 
against  his  will,  by  violence  or  putting  him 
in  fear.  1  Russell  on  Crimea,  867.  Whar- 
ton's Am,  Crim.  Law,  378,  380. 

This  word  is  a  slight  variation  from  the 
Fr.  robberie,  (probably  its  immediate  origin,) 
and  is  derived  by  Spelman  (though  its  L. 
Lat.  form  robaria  or  roberia)  from  roba,  or 
rauba,  a  robe  or  garment.  Bobatores, 
(robbers,)  he  observes,  were  originally  so 
called  because  they  spoiled  travellers  of 
their  robes,  or  garments,  {primo  sic  dicti 
quod  viatores  robis  seu,  raubis  t.  vestibus 
spoliarent,)  from  which  circumstance  rob- 
bery of  this  kind  is  at  this  day  called  by 
the  Germans  tauii,  and  to  rob,  rauiien* 
Spelman,  voc.  Robaria,  Lord  Coke  sub- 
stantially adopts  the  same  derivation,  al- 
though he  applies  it  differently ;  robbery  is 
so  called,  "  because  the  goods  are  taken,  as 
it  were,  de  la  robe,  from  the  robe,  that  is, 
from  the  person."  Co.  Liti.  288  a.  This 
derivation  is  not  noticed  by  Webster,  but  it 
is  strikingly  confirmed  by  the  following 
passage  from  Bracton,  being  the  commence- 
ment of  the  old  appeal  of  robbery.  A. 
appellat  B.  quod  si  cut  fuit  in  pace  domiui 
regis,  tali  loco,  tali  die,  ike,  venit  idem  B. 
cum  vi  sua,  et  nequiter,  et  infelonia,  et  con- 
tra pacem  domini  regis,  et  in  roberia  ab- 
stulit  ei  C.  s.  Hi.  d.  et  unum  equum  talis 
pretii,  et  unam  robam  de  viridi  talis  precii. 
A.  appeals  (accuses)  B.  that  as  he  was  in 
the  peace  of  the  lord  the  king,  in  such  a 
place,  on  such  a  day,  <&;c.,  the  said  B.  came 
with  his  force,  and  wickedly  and  feloniously 
and  against  the  peace  of  the  lord  the  king, 
and  in  robbery  [that  is,  as  a  robberj  took 
away  from  him  a  hundred  shillings  and 
three  pence,  and  one  horse  of  such  a  price, 
and  one  robe  of  vert  [of  green]  of  such  a 
price.    Bract,  fol.  146. 


ROBBOUR.  L.  Fr.  [from  robber,  to 
rob.]  A  robber.  De  Tohhouis  et  de  larouns  ; 
of  robbers  and  of  thieves.     Britt,  c.  16. 

ROBERIA.  L.  Lat.  In  old  English 
law.  Robbery.  In  robberia  ;  in  robbery ; 
in  the  manner  of  a  robber;  as  a  robber. 
Bract,  fol.  146. 

ROBERDSMEN,  Robersmen.  In  old 
English  law.  Persons  who,  in  the  reign  of 
Richard  I.  committed  great  outrages  on 
the  borders  of  England  and  Scotland.  Said 
to  have  been  the  followers  of  Robert  Hood, 
or  Robin  Hood.  4  Bl.  Com.  245.  3 
Inst.  197. 

RODA.  L.  Lat.  In  old  English  law. 
A  rod,  or  perch.  A  measure  of  land. 
Spelman, 

RODKNIGHTS.  [from  Sax.  rad,  road, 
and  cnyt,  an  attendant.]  In  old  English 
law.  kounted  retainers ;  vassals  or  tenants 
whose  service  was  to  ride  with  their  lord 
from  manor  to  manor.  Bract,  fol.  79  b. 
Spelman. 

ROGARE.  Lat.  In  the  Roman  law. 
To  ask.  Rogare  legem  ;  to  ask  for  a  law, 
to  propose  it  for  adoption.  Derivatively, 
to  vote  for  a  law  thus  proposed,  to  pass  a 
law.  Laws  were  passed  in  the  assemblies 
of  the  people,  in  the  form  of  asking  and 
answering  a  question.  The  consuls  asked, 
"  Velitis,  jubeatis,  Quirites  ?  "  (Do  you  so 
will,  or  order,  Romans  ?)  Those  who  were 
in  favor  of  the  law,  in  giving  their  vote, 
answered,  "  Uti  rogas,  volo,  vel  jubeo ; " 
(As  you  ask,  I  will  or  order ;)  or,  when  the 
vote  was  by  tablet  or  ballot,  they  threw  in 
a  ballot,  marked  with  the  letters  U.  R.  {uti 
rogas.)  Calv,  Lex.  Adam's  Rom.  Ant. 
97—100.     A.  Gell.  Noct.  Att.  x.  20. 

In  modem  legislative  assemblies,  also, 
laws  are  passed  by  the  same  formula  of 
interrogation.  The  question  "Shall  the 
bill  pass  ?"  may  be  compared  to  the  "  Ve- 
litis, jubeatis  ?     of  the  Romans. 

ROGATIO.  Lat.  [from  rogare,  q.  v.] 
In  the  Roman  law.  An  asking ;  a  ques- 
tion or  interrogation.  An  asking  for  a  law ; 
a  proposal  of  a  law  for  adoption  or  passage. 
Derivatively,  a  law  passed  by  such  a  form. 
Gellius  calls  it  the  very  head,  origin  and 
fountain  of  all  popular  legislation,  ^oct. 
Ait.  X.  20.  7.  Laws  are  passed  at  the 
present  day,  by  the  same  form  of  takmg  a 
question. 

ROGUE.     In  English  criminal  law.     A 
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sturdy  beggar;  a  vagrant.  The  word  is 
commonly  associated  with  vagabond  in  Eng- 
lish statutes,  though  neither  seems  to  be 
anywhere  explicitly  defined.  The  late  sta- 
tute 6  Geo.  IV.  c.  83,  (amended  by  1  &  2 
Vict.  c.  38,)  enumerates  fourteen  different 
descriptions  of  persons  as  coming  under 
the  general  head  of  "rogues  and  vaga- 
bonds:'     4  Stepk.  Com.  309. 


ROL,  Roule,  Roly, 
Kelham.    See  Roule. 


L.  Fr.      A  roll. 


ROLL.  [L.  Fr.  roule  ;  L.  Lat.  rotultis  ; 
Lat.  volumen.'\  In  practice.  A  sheet,  or 
connected  series  of  sheets,  of  parchment, 
upon  which  the  records  of  courts  and  other 
proceedings  are  written  ;  and  which,  when 
completed,  is  rolled  up,  and  permanently 
kept  in  that  form.     See  Hotulus, 

In  English  practice  there  were  formerly 
a  great  variety  of  these  rolls,  appropriated 
to  the  different  proceedings ;  such  as  the 
warrant  of  attorney  roll ;  the  process  roll ; 
the  recognizance  roll ;  the  imparlance  roll ; 
the  plea  roll ;  the  issue  roll ;  the  judgment 
roll ;  the  scire  facias  roll ;  and  the  roll  of 
proceedings  on  writs  of  error,  2  Tidd's 
Fr.  729,  730. 

The  ancient  public  records  of  Great  Bri- 
tain consist  of  a  great  variety  of  Rolls  ;  as 
the  Rolls  of  Parliament,  the  most  important 
branch ;  the  Charter  Rolls,  the  Patent 
Rolls,  the  Close  Rolls ;  the  Gascon,  Nor- 
man, French,  Roman,  Scotch  and  Welch 
Rolls;  the  Coronation  Rolls;  the  Pipe 
Rolls ;  the  Memoranda  Rolls,  and  others ; 
the  Rolls  of  the  Curia  Regis,  <kc.  See  all 
these  particularly  described  in  JETubback's 
Evidence  of  Succession,  607 — 636. 

ROLLS  OFFICE  OF  THE  CHAN- 
CERY. An  office  in  Chancery  lane,  Lon- 
don, where  are  deposited  the  rolls  and 
records  of  the  High  Court  of  Chancery,  of 
which  the  Master  of  the  Rolls  (q.  v.)  is,  by 
virtue  of  his  office,  the  keeper.  Anciently 
called  Domus  Conversorum,  (q.  v.) 

ROLLS  OF  PARLIAMENT.  A  series 
of  rolls  commencing  in  the  reign  of  Edward 
I.,  and  forming,  according  to  Mr.  Hubback, 
by  far  the  most  important  branch  of  the 
public  records  of  the  kingdom,  from  their 
antiquity,  and  the  multiplicity  of  subjects 
which  in  the  earlier  periods  of  English 
history  came  before  the  parliament.  Some 
of  these  Rolls  are  kept  in  the  Chapter- 
House  at  Westminster,  others  m  the  Tower, 
and  the  rest  in  the  Chapel  of  the  Rolls. 
Hubb,  JSvid.  of  Succession,  600 — 613. 


ROMAN  LAW,  in  a  general  sense, 
comprehends  all  the  laws  which  prevailed 
among  the  Romans,  without  regard  to 
the  time  of  their  origin,  including  the  col- 
lections of  Justinian,  (now  generally  deno- 
minated the  civil  law.)  1  Mackeld.  Civ. 
Law,  9,  §  18. 

In  a  more  restricted  sense,  the  Germans 
understand  by  this  term,  merely  the  law  of 
Justinian,  as  adopted  by  them.  Id.  note. 
In  England  and  the  United  States,  however, 
there  seems  a  propriety  in  limiting  its 
application  to  all  the  law  of  the  times 
anterior  to  Justinian,  distinguishing  the 
collections  of  that  emperor  by  the  term 
civil  law.  It  is  clear  that  a  large  portion 
of  the  Roman  law  was  excluded  from  the 
Corpus  Juris  Civilis. 

ROMESCOT.  [from  Rome,  and  Sax. 
sceat,  tribute.]  In  old  English  law.  An 
annual  tribute  of  one  penny  from  every 
family,  paid  to  Rome  at  the  feast  of  St. 
Peter.  Otherwise  called  Romepenny,  Peter- 
pence,  and  Rome  fee  (Rome-feah.)  SpeU 
man,     Cowell. 

ROTA.  The  name  of  a  court  held  at 
Genoa,  in  or  previous  to  the  sixteenth 
century,  the  decisions  of  which  in  maritime 
and  commercial  cases  are  contained  in  the 
work  of  Straccha  De  Mercatura.  These 
decisions  are  much  admired  for  their  equity 
and  wisdom,  and  are  frequently  referred  to 
by  Roccus,  in  his  treatise  De  Navibus  et 
Naulo.     See  IngersolVs  Roccus,  Note  lii. 

ROTHER  BEASTS.  In  old  English 
law.     Homed  cattle.     Cowell. 

ROTULUS.  L.  Lat.  In  old  English 
law.  A  roll ;  a  record  on  a  parchment  roll. 
See  Bract,  fol.  362  b. 

ROTULUS  WINTONI^.  L.  Lat.  The 
Roll  of  Winton,  or  Winchester.  A  term 
sometimes  applied  to  Domesday  Book.  But 
according  to  Spelman,  it  was  properly  the 
name  of  a  similar  record  made  by  Bang 
Alfred. 

ROULE.  L.  Fr.  A  roll.  Britt.  c.  1,  26. 

ROUT.  [Lat.  routa.]  In  English  cri- 
minal law.  A  disturbance  of  the  peace  by 
persons  assembling  together  with  an  inten- 
tion to  do  a  thin^,  which  if  it  be  executed, 
will  make  them  noters,  and  actually  making 
a  motion  towards  the  execution  thereof. 
4  Steph.  Com.  278. — The  unlawful  assem- 
bling of  a  number  of  persons  with  intent  to 
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commit    by  violence  some  unlawful  act. 
Spelman, 

ROUTA,  Ruia,  Rutta,  Rotta.  L.  Lat. 
[from  Germ,  rott,  a  ball,  band,  or  company ; 
Graeco-barb.  qovxa^  from  Lat.  rote,  a  wheel.] 
In  old  European  law.  A  company ;  a 
band ;  a  troop.  Spelman.  Hence  the 
English  routy  (q.  v.,)  which  the  Saxons 
called  loth, 

ROUTOUSLY.  [L.  Lat.  routose.]  In 
pleading.  A  technical  word  in  indictments, 
generally  coupled  with  the  word  riotously, 
(q.  V.)     2  Chitt.  Crim.  Law,  488. 

ROY,  Rey,  Rei.  L.  Fr.  King;  a,  or 
the  king.     Britt,  fol.  1.     Kelham, 

Roy  n'eat  li«  per  aacna  atatate,  ai  il  ■« 
•oic  expnaaemeiic  noame.  The  king  is  not 
bound  by  any  statute,  if  he  be  not  expressly 
named  to  be  so  bound.  Jenk,  Cent,  307. 
BroonCa  Max,  31. 

ROYAL  MINES.  In  English  law. 
Mines  of  silver  and  gold.     1  BL  Com,  294. 

RO YNE,  Roygn,  L.  Fr.  Queen ;  a,  or 
the  queen.     Kelham, 

ROYNES.  In  old  English  law.  Streams; 
currents,  or  other  usual  passages  of  rivers 
and  running  waters.     Cowell, 

RUCHE.  L.  Fr.  A  bee-hive,  made  of 
rushes.     Kelham, 

RULE.  L.  Fr.  and  Eng.  [from  Lat. 
regula^  In  practice.  An  order  made  by 
a  court  for  the  regulation  of  its  practice  ; 
otherwise  called  a  general  rule,  {regula 
generalis,) 

An  order  made  by  a  court  between  the 
parties  to  an  action  or  suit,  either  upon  the 
actual  motion  of  counsel,  or  without  motion. 
A  rule  of  court  is  distinguished  from  a 
judge's  order.     See  Order, 

RULE  NISI.  In  practice.  A  rule  to 
show  caxise  why  a  party  should  not  do  a 
certain  act  required,  or  why  the  object  of 
the  rule  should  not  be  eniforced;  a  rule 
which  is  made  absolute  after  service,  unless 
(7zm)  good  cause  is  shown  to  the  contrary. 

To  RULE.  In  practice.  To  require  by 
rule  ;  to  enter  a  rule  against.  To  rule  a 
sheriff  to  return  a  writ,  is  to  enter  a  rule  re- 
quiring him  to  return  it. 

To  determme  or  decide.  A  court  is  said 
to  rule  a  point ;  to  rule  in  favor  of  one  or 
the  other  party. 


RULE  IN  SHELLEY'S  CASE.  A 
celebrated  rule  in  English  law,  propounded 
in  Lord  Coke's  reports  in  the  following 
form, — that  whenever  a  man,  by  any  gift 
or  conveyance,  takes  an  estate  of  freehold, 
and  in  the  same  gift  or  conveyance  an  estate 
is  limited,  either  mediately  or  immediately, 
to  his  heirs  in  fee  or  in  tail,  the  word  heir9 
is  a  word  of  limitation  and  not  oi  purchase, 
1  Co.  104  a,  Shdley's  case.  In  other 
words,  it  is  to  be  understood  as  expressing 
the  quantity  of  estate  which  the  party  is  to 
take,  and  not  as  conferring  any  distinct  es- 
tate on  the  persons  who  may  become  his 
representatives.  1  Steph,  Com,  308.  Or, 
as  it  may  be  more  concisely  expressed,  the 
limitation  to  the  heirs  entitles  the  ancestor 
to  the  whole  estate.  1  Preston  on  Estates, 
263.     4  Kent's  Com,  215. 

RULE  OF  1*756.  In  mternational  law. 
A  rule  relating  to  the  trade  of  neutral  na- 
tions in  time  of  war,  first  practically  estab- 
lished in  the  year  1766,  the  substance  of 
which  is, — that  neutrals  are  not  to  carry 
on  with  a  belligerent  power,  a  trade  not 
open  to  them  in  time  of  peace.  1  Kent's 
Com.  82—85. 

RULES  OF  THE  KING'S  BENCH 
PRISON.  In  English  practice.  Certain 
limits  beyond  the  walls  of  the  prison,  within 
which  all  prisoners  in  custody  in  civil  actions 
were  allowed  to  live,  upon  giving  security 
by  bond,  with  two  sufficient  sureties,  to  the 
marshal,  not  to  escape,  and  paying  him  a 
certain  per  centage  on  the  amount  of  the 
debts  for  which  they  were  detained.  Bag- 
ley's  Pr,  Holthouse, 

RUMPERE.  Lat.  In  the  civil  law. 
To  break ;  to  revoke.  Rumpitur  testamen- 
tum  cum,  in  eodem  statu  manente  testatore, 
ipsius  testamenti  jus  viiiatur  ;  a  testament 
is  broken  when,  the  testator  remaining  in 
the  same  state,  the  legal  force  of  the  testa- 
ment itself  is  destroyed.  Inst.  2.  17.  1.  A 
testament  was  thus  broken  (ruptvm,)  by 
the  subsequent  adoption  of  a  child,  or  by 
the  making  of  a  subsequent  testament.  Id, 
2.  17.  1,  2,  3. 

To  RUN.  [Lat.  currere  ;  L.  Fr.  courir,^ 
To  operate ;  to  have  or  take  effect.  A 
statute  of  limitations  is  said  to  run  against 
a  claim,  to  commence  running,  to  continue 
to  run,  &c.     See  Currere. 

To  pass  ;  to  follow ;  to  go  with,  or  ac- 
compEmy.  A  covenant  is  said  to  run  with 
land,  where  it  is  inseparably  annexed  to  the 
estate,  and  passes  with  it.  See  Covenant 
running  with  land. 
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RUNCARIA,  Bancaria.  L.  Lat.  [L. 
Fr.  roncier.l  In  old  English  law.  Land 
full  of  brambles  and  briers.     Co,  Litt  5  a. 

RUNCINUS.  L.Lat.  In  old  English 
law.  A  load-horse;  a  sumpter  horse  or 
cart-horse ;  a  rowncy,  as  Chaucer  calls  it. 
Domesd,  tittt.  Nofrfolk,  Hex,  H,  de  Oalgow, 
Spelman. 

RUNNING  DAYS.  In  maritime  law. 
Days  allowed  in  a  charter  party  for  loading 
and  unloading  a  vessel,  and  for  other  pur- 
Abbott  on  Skip.  254,  255,  259. 


RUPTA.    L.  Lat.     In  old  records.     A 
band  or  troop.     CowelL     Spelman. 
Ruptarii;  soldiers;  troopers.     Id, 

RUPTUM.  Lat.  [from  rumpere,  q.  v.l 
In  the  civil  law.  Broken.  A  term  applied 
to  a  will ;  {ruptum  testamentum,)  Inst.  2. 
17.8. 

RUPTURA.  L.  Lat.  [from  rumpere,  to 
break.]  In  old  records.  Ground  broken 
up,  (by  the  plough  ;)  arable  land.  Orderie. 
Vital,  lib.  5,  p.  596.     CowelU 

RURAL  DEA.N.  [L.  Lat.  decanm  ru- 
ralis.'l  In  English  ecclesiastical  law.  An 
ancient  officer  of  the  church,  now  grown 
out  of  use,  otherwbe  called  bbhop's  dean, 

Sdecanus  episcopi,)  A  kind  of  bishop's 
leputy,  appointed  to  inspect  the  conduct 
of  the  parochial  clergy,  and  clothed  with 
an  inferior  degree  of  judicial  and  coercive 
authority.*  1  BL  Com,  383.  Spelman, 
voc.  Decanus, 

RURAL  SERVITUDE.  [Lat.  servitus 
pradii  rusticii,]  In  the  civil  law.  A  ser- 
vitude annexed  to  a  rural  estate,  (praedium 
rusHcum,)  1  Mackeld,  Civ.  Law,  338, 
§  309. 

RUSCA,  Euseha.  L.  Lat.  [from  L.  Fr. 
ruche.]  In  old  English  law.  A  hive,  or 
bee-hive,  {mellarium,  alveare.)  Spelman, 
Cowell, 

RUSCARIA.  L.  Lat.  In  old  Englbh 
law.  Soil  where  rusci,  or  kneeholm  grows. 
Co.  Litt.  5  a. 

RUSSATI.  L.  Lat.  In  old  English 
law.  Russets ;  a  kind  of  cloth  mentioned 
m  Magna  Charta  (c.  25.) 

RUSTICI.     Lat.  [from  rus,  country.] 
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In  feudal  law.  Natives  of  a  conquered 
country.  Feud.  lib.  2,  tit.  27,  §  5.  2  £1. 
Com,  413. 

In  old  English  law.  Inferior  country 
tenants,  churk,  or  chorls,  [Sax.  ceorlee,] 
who  held  cottages  and  lands  by  the  serviaes 
of  ploughing,  and  other  labors  of  agricul- 
ture, for  the  lord.  Paroch.  Antiq.  136. 
Cowell. 

RUSTICUM  JUDICIUM.  L.Lat.  In 
maritime  law.  A  rough  or  rude  judgment 
or  decision.  3  Kent*8  Com.  231.  Story 
on  Bailm.  §  608  a. 

RUTARII.  L.  Lat.  In  old  records. 
Stipendiary  forces ;  mercenary  soldiers. 
Cowell.     See  Ruptarii. 


RYCHE.     L.  Fr. 
ryche.     Britt.  c.  68. 


Rich.     Poure  ou 


RYVAILLE.    L.Fr.    Shore.   Ryvaille 
de  la  meer  ;  sea-shore.     Britt.  c.  33. 

RYVIRE.    L.  Fr.    A  river.    Kelham. 


S. 

S.  The  common  abbreviation  of  Salu- 
tern,  in  the  epistolary  correspondence  of  the 
Romans.     See  Salutem. 

S.  F.  S.  An  abbreviation  in  the  civil 
law  for  sine  fraude  sua,  (without  fraud  on 
his  part.)     Calv.  Lex. 


SA  ET  LA. 
Kelham. 

SAAL,  Sagel. 
ham. 


L.  Fr.    Here  and  there. 


L.  Fr.     A  seal.     KeU 


SABBATUM.  Lat.  Peace.  Post- 
quam  Willielmus  Rex  aduenit  et  sedebat  in 
sabbato,  <&c. ;  after  king  William  came  and 
settled  in  peace,  <fec.  Domesday,  cited  in 
Spelman. 

SAC,  S AK.  [L.  Lat.  saca,  sacha  ;  from 
Sax.  sac,  a  cause,  sake.]  In  old  English 
and  Scotch  law.  The  cognizance  which  a 
lord  had  in  his  court,  of  causes  and  suits 
arising  among  his  vassals  or  tenants.  The 
privilege  which  a  lord  had  within  his  ma- 
nor, of  holding  pleas  of  trespasses  and  other 
controversies  arising  there,  and  of  imposing, 
levying  and  collecting  of  his  tenants,  fines 
and  amercements  in  regard  of  the  same. 
Spelman.    Bract,  fol.  154  b. — ^A  privilege 
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toucbing  plea,  or  correction  of  trespasses  of 
men  within  a  manor.     Minshew,  cited  in 
CowelL    Eastal,  Expos, 
A  forfdtnre.    Id.  ibid, 

SACA,  Sacca,  Sacka.  L.  Lat.  In  old 
English  and  Scotch  law.  Sak  or  sac,  (q.  v.) 
LL.  Edw,  Conf.  c.  21.  Meff.  Maj.  lib. 
1,  c.  4,  §  2. 

SACABURTH,  Sakaburih,  Saccahor, 
Sacaber.  Sax.  [Scotch,  mcreborgh,  siker- 
borgk ;  L.  Fr.  sakeber,]  In  old  English 
law.  The  person  from  whom  a  thing  had 
been  stolen,  and  by  whom  the  thief  having 
it  on  his  person  was  freshly  pursued.  Ubi 
latro  deprehensus  est  seysitus  de  aliquo  la- 
irocinio, — et  insecutus  fuerit  per  aliquem 
cvjus  res  ilia  fuerit,  qui  dicitur  sakaburth. 
Bract,  fol.  150  b.  Insecutus  per  saccabor. 
Id.  fol.  154  b. 

Spelman  supposes  this  word  to  import 
the  same  thing  with  the  Scotch  sikerbfyrgh, 
that  is,  a  sure  pledge;  from  siker,  sure, 
and  borgh,  a  pledge ;  the  finding  of  the  thing 
stolen  on  the  person  of  the  thief  when 
caught,  being  considered  the  surest  pledge 
or  token  of  his  guilt.  Or  it  might  be  so 
called  from  sac,  a  cause  or  prosecution,  and 
burh,  a  pledge ;  the  thing  stolen  being,  as 
it  were,  the  pledge  or  proof  of  cause  of  ac- 
tion. Or,  in  the  form  saccabor,  or  sacaber, 
it  might  mean  one  who  bears,  brings,  or 
prosecutes  a  cause,  (saca.)  Lord  C(^e  in- 
terprets sakebere,  sacbere  or  sacburgh,  (as  he 
wntes  the  word,)  to  mean  one  who  "  did 
bear  the  bag,*'  from  "  sak,  an  ancient  French 
word,  signifying  a  bag,  purse  or  pouch," 
being,  in  legal  understanding,  he  that  was 
robbed  of  his  money  in  his  bag.  3  Inst.  69. 

SACCABOR.  Sax.  In  old  English 
law.  The  person  from  whom  a  thing  had 
been  stolen,  and  by  whom  the  thief  was 
freshly  pursued.  Bract,  fol.  154  b.  See 
Sacaburth. 

SACCULARII.  Lat.  [from  saccus,  a 
bag  or  purse.]  In  the  civil  law.  Persons 
who  cheated  in  wares  or  money,  by  means 
of  sacks  or  bags  which  they  carried  with 
them  ;  {yetiicts  in  sacculo  aries  exercentes.) 
Dig.  47.  11.  7,  and  gloss,  in  marg.  Black- 
stone,  referring  to  this  passage,  translates 
the  word  cutpurses.  4  Bl.  Com.  242.  But 
this  is  hardly  warranted  by  the  text. 

SACCUS  CUM  BROCHIA.  L.  Lat 
In  old  English  law.  A  sack  with  a  lance. 
Si  quis  teneat  per  servitium  inveniendi  do- 
mino regi,  certis  locis  et  certis  temporibus, 
unum  hominem,  et  unum  equum,  et  saccum 


cum  brochia  pro  aliqua  neceesitate  vel  uHH- 
tate  exercitum  suum  ccntingente  ;  if  any  one 
holds  by  the  service  of  finding  for  the  kmg, 
at  certain  places  and  certain  times,  one  man, 
and  one  horse,  and  a  sack  with  a  lance,  for 
any  necessity  or  advantage  happening  to  his 
army.  Bract,  fol.  36.  It  was  a  species  of 
petty  serjeanty,  which  Bracton  otherwise 
describes, — ut  si  quis  teneatur  invenire  do* 
mino  regi  equum  et  saccum  cum  brochia, 
eunti  in  Walliam  cum  exercitu ;  as  if  one 
should  be  bound  to  find  for  the  king  a  horse, 
and  a  sack  with  a  lance,  on  his  going  to 
Wales  with  his  army.     Id.  fol.  87  b. 

Spelman  supposes  the  words  saccus  and 
brochia  to  be  expressive  of  two  measures  of 
capacity  ;  saccus,  a  sack  or  bag  for  carrying 
dry  articles,  and  brochia,  (from  Fr.  broc,)  a 
large  bottle  or  jar  for  carrying  liquids.  But 
that  brochia  means  a  lance  .or  spear,  being 
merely  the  Latin  form  of  the  Fr.  broche,  (a 
lance,)  seems  apparent  from  what  may  be 
considered  the  parallel  passage  of  Britton, 
in  which  he  observes  that  "  petit  serjeanty 
is  a  service  issuing  out  of  tenements,  to  do  to 
us  (the  king)  some  small  service,  when  we 
have  occasion  to  ride  with  our  army,  (quant 
nous  devons  chevaucher  en  hoste,)  amounting 
to  a  demi-mark,  or  a  lance,  {pu  un  broche) 
or  a  buckler,  {pu  un  boson,)  or  a  bow  with- 
out a  string,  or  a  pair  of  spurs,  or  any  like 
service."  Britt.  c.  66.  Brochia  seems  to 
have  been  the  same  thing  with  what  is 
called  pryk  in  a  passage  (closely  resembling 
those  above  quoted  from  Bracton,)  cited  by 
Spelman  from  the  Roll  of  Fines  in  1  Ric. 
II.,  where  it  is  said  that  the  tenant  holds 
per  servicium  inveniendi  unum  equum, 
unum  saccum,  et  unum  pryk,  in  guerra 
WallicB,  quandocumque  contigerit  regem 
ibi  guerrare.  Spelman  gives  no  definition 
of  the  word  jjryA?,  but  merely  refers  to  the 
word  brochia  in  his  own  glossary.  Cowell 
also  passes  it  over  without  any  explicit  defi- 
nition, but  Blount  observes  that  "  it  seems 
to  signify  an  old  fashioned  spur,  with  one 
point,  not  a  rowel."  But  why  one  spur, 
(unum  pryk,)  should  be  so  emphatically 
reserved,  contrary  to  the  deus  esporouns 
(two  spurs)  of  Britton,  and  the  "pair  of 
spurs"  in  all  the  old  reservations  of  service, 
does  not  appear.  The  use  of  a  pointed  iron 
weapon  {stimulus  ferreus,  or  cu^pis,)  as 
part  of  a  horseman's  military  equipment,  is 
further  illustrated  by  the  quotation  which 
follows. 

Saccus  seems  to  have  been  a  sack,  or 
pack  of  cloth,  used  either  ordinarily  with  a 
saddle,  (sella,)  or  occasionally,  as  a  substi- 
tute for  it.  A  passage  from  an  old  record 
quoted  by  Cowell,  throws  some  light  upon 
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its  meaning.  JSdmundus  Buache  tenet  ter- 
ras in  Morton,  Com,  Essex^  per  servitium 
irweniendi  unum  stimulum  ferrenm  pro  una 
Warroks,  super  quoddam  cloth-sak,  quan- 
docunqae  D.  rex  equitaverit  in  exercitu  ver- 
sus partes  Wallioe,  tempore  guerras,  Ed- 
mund Busche  holds  lands  in  Morton,  coun- 
ty of  Essex,  by  the  service  of  finding  one 
iron  pomt  [spear-head  ?]  for  one  Warroks, 
upon  a  certain  cloth-sack,  whenever  the 
king  shall  ride  in  his  army  towards  the 
parts  of  Wales,  in  time  of  war.  28  Rie.  II. 
Blount,  of  Tenures,  82.  Cowell,  voc.  War- 
roks. The  meaning  of  the  important  word 
warroks,  in  this  passage  is,  however,  imex- 
plained,  either  by  Spelman  or  Cowell.  In 
some  of  the  old  copies  of  Bracton,  it  may 
be  further  observed,  the  passages  above 
quoted  from  that  author  have  sellam,  (a 
saddle,)  instead  of  saccum. 

Whatever  may  be  thought  of  the  fore- 
gomg  explanation,  it  seems  clear  that  the 
phrase  saccus  cum  brochia  denotes  certain 
articles  of  miUtary  equipment  which  a 
horseman  ordinarily  carried  with  him,  and 
which  were  classed  with  bucklers,  lances, 
spears,  swords,  daggers,  bows,  arrows, 
spurs,  gloves  of  mail,  &c.  Compare  Brit- 
ton,  (c.  68,)  with  Littleton,  (sect.  159.) 

SACHAUMENT.  L.  Fr.  [from  sacher, 
to  know.]  Knowingly;  willmgly.  ITel- 
ham, 

SACHENT.  L.  Fr.  [from  sacher,  to 
know.]  Know ;  know  ye,  {sciant,  noverint.) 
A  word  used  in  the  commencement  of  deeds 
or  charters.  Sachent  a  toutz  ceux  que  icy 
sount,  et  a  toutz  ceux  que  avener  sount,  que 
jeo  Johan  ay  done,  <&c.  Know  all  those 
who  are  here,  and  all  those  who  are  to 
come,  that  I,  John,  have  given,  &c.  Britt, 
c.  39.     See  Sciant  prasentes  et  futuri, 

SACHER.  L.  Fr.  [from  Lat.  scire,  q.  v.] 
To  know.  Saches,  sachez,  sachiez  ;  know. 
Stat.  Confirm.  Char  tar,  c.  1.  Kelham. 
Et  chescun  sache  son  several ;  and  each  one 
knows  his  several,  [separate  portion.]  Britt. 
c.  55. 

SACIRE.  L.  Lat.  In  old  European 
law.  To  seise ;  to  take  into  possesion. 
Supposed  by  Spelman  to  be  the  original 
form  of  saisire  and  seisire,  (qq.  v.)  and  to 
be  ultimately  derived  from  the  Lat.  sociare, 
to  join,  to  add  another's  property  to  one's 
own,  (rem  alterius  nostris  sociare ;)  to  ap- 
propriate. The  phrase  ad  proprium  sacire 
occurs  in  the  Formula  Solennes,  num.  19, 
150.  In  the  Laws  of  the  Bavarians, 
sociare  is  actually  used  in  a  similar  con- 


nexion. Sibi  sociare  in  patrimomum. 
LL.  Bou/r.  tit.  17, 1.  2. 

SACQUIER.  Fr.  In  old  French  mari- 
time law.  An  oflficer  in  the  ports  of 
Guyenne,  mentioned  by  Cleirac  in  his  ob- 
servations on  the  Laws  of  Oleron,  whose 
business  was  to  load  and  unload  vessels 
laden  with  salt,  com  or  fish,  to  prevent 
the  ship's  crew  defrauding  the  merchant 
by  false  tale,  or  cheating  him  of  his  mer- 
chandize otherwise.  Laws  of  Oleron,  Art. 
xi.  The  term  seems  to  be  derived  from 
the  saccarius  of  the  Roman  law.  Cod. 
Theodos.  Ub.  14. 

SACRAMENTALES.  L.  Lat.  [from 
sacramentum,  an  oath.]  In  feudal  law. 
Compurgators ;  persons  who  came  to  purge 
a  defendant  by  their  oath  that  they  believed 
him  innocent.  Lib.  Feud.  tit.  4,  sect.  3. 
Id.  titt.  10,  26. 

SACRAMENTUM.  Lat.  [from  saerarsy 
to  consecrate,  sacrum  facere,  to  make 
sacred.]  In  the  Roman  law.  A  sum  of 
money  deposited  by  both  the  parties  to  an 
action,  which  feU  to  the  gaining  party,  after 
the  cause  was  determined.  Festus.  Varro 
de  Ling.  Lat.  iv.  36.  Adam's  Bom. 
Ant.  249. 

A  suit  or  cause.     Id.  ibid. 

A  military  oath ;  an  oath  taken  by  sol- 
diers on  their  enlistment.  Calv.  Lex.  Its 
form  is  ^iven  by  Aulus  Gellius.  Noct.  Ait. 
xvi.  4,  citing  Cincius  de  Be  Miliiari,  lib.  5. 

SACRAMENTUM.  Lat.  [L.  Fr.  sere- 
ment.'\  In  the  old  common  law.  An  oath ; 
the  oath  of  a  juror,  witness  or  party  to  a 

suit.      Repelliutr  a  •acrameat*    iafamis. 

An  infamous  person  is  thrust  back  [kept 
from,  prevented  by  disqualification,]  from 
taking  an  oath.  Bract,  fol.  185.  iHcunt 
super  sacramentum  suum  ;  say  upon  their 
oath.     Cowell, 

Sacramentum  hahet  in  se  tree  comites, 
veritatem,  justitiam  et  judicium  ;  Veritas 
habenda  est  in  jurato,  justitia  et  judicium 
in  judice.  An  oath  implies  or  requires 
three  attendant  circumstances  ;  truth,  jus- 
tice and  judgment :  truth  is  to  be  observed 
m  the  party  sworn,  justice  and  judgment  in 
the  judge  [before  whom  the  oath  is  takea] 
8  Inst.  160. 

Lord  Coke's  derivation  or  composition  of 
this  word  from  sacra,  sacred,  and  mens, 
mind,  "  bt^cause  it  ought  to  be  performed 
with  a  sacred  and  religious  mind,"  will 
hardly  be  acquiesced  in.  3  Inst.  165.  See 
A^re^mentutn.  T^stamentumt 


Digitized  by 


Google 


SAC 


(908) 


SAF 


SACRAMENTUM  DECISIONIS.  Lat.  i 
In  the  civil  law.  The  oath  of  decision ;  the  j 
decisive  oath  :  the  voluntary  oath  of  a  party 
to  a  suit,  by  which  it  was  allowed  to  be 
decided.*  Where  one  of  the  parties  to  a 
suit  was  not  able  to  prove  his  charge,  he 
might  offer  to  refer  the  decision  of  the 
cause  to  the  oath  of  his  adversary.  Cod. 
4.  1.  12.     3  JBl.  Com,  842. 

SACRAMENTUM  FIDELITATIS.  L. 
Lat.  In  old  English  law.  The  oath  of 
fealty.  See  the  form  of  this  oath  in  law 
French.     Reg,  Orig.  303. 

SACREMENT,  5(i^rawie«^  L.Fr.  An 
oath.     Kelham, 

SACRILEGE,  [from  Lat.  sacrilegium, 
from  sacra,  sacred  things,  or  sacrum,  sacred, 
and  legere,  to  steal.]  In  Enslish  criminal 
law.  Larceny  from  a  church.  4  SUph. 
Com.  164.  The  crime  of  breaking  a  church 
or  chapel,  and  stealing  therein.  1  Rnssell 
on  Crimes,  843.  See  Sacrilegium.  This 
does  not  seem  to  be  recognized  as  a  distinct 
crime,  in  American  jurisprudence. 

In  old  English  law.  Profanation  of  holy 
things  ;*  the  alienation  to  lay-men  or  to 
profane  or  common  purposes,  of  what  was 
given  to  religious  persons,  and  to  pious 
uses.     Cowell. 

SACRILEGIUM.  Lat.  [from  sacrum, 
sacred,  and  legere,  to  steal.]  In  the  civil 
law.  The  stealing  of  sacred  things,  or 
things  dedicated  to  sacred  uses ;  the  taking 
of  things  out  of  a  holy  place.  Calv.  Lex. 
Brissonius. 

The  violation  of  an  imperial  rescript  or 
constitution.  Sacrilegii  instar  est  rescripto 
principis  obviari  ;  it  amounts  to  sacrilege, 
to  oppose  or  hinder  the  execution  of  the 
prince's  rescript.  Cod.  1.  23.  6.  1  Bl. 
Com.  74.  The  text  of  the  Code,  here 
referred  to,  reads,  Sacrilegii  instar  est — 
divinis  obviare  henefidis. 

S  A  CRILEGUS.  Lat.  In  the  civil  and 
common  law.  A  sacrilegious  person ;  one 
guilty  of  sacrilege.*  He  who  takes  away 
any  thing  that  is  given  for  the  divine  and 
true  service  of  God.  Sacrilegus  omnium 
pradonum  cupiditatem  et  scelera  superat ; 
a  sacrilegious  person  exceeds  all  robbers  in 
cupidity  and  wickedness,  [surpasses  the 
cupidity  and  wickedness  of  all  robbers.] 
4  Co.  106  a,  Adam^s  and  Lambert's  case. 

The  word  sacrilegus  in  this  passage  is 
erroneously  translated  sacrilege,  in  Branch's 
Principia,  and  Wharton's  Lexicon. 


SACROBARRA.  L.  Lat.  A  word 
given  by  Spelman  from  an  old  manuscript 
entitled  JJe  officio  corona  torts,  which  he 
suggests  might  mean  the  same  with  sacri- 
legia. 

8«pcB«Bier«  vbi  pr«pricla«  Tcrb«rBBi 
ntteaditar,      scBSva     Tcriiatis      aniitiitvr* 

Oftentimes  where  the  propriety  of  words 
is  attended  to,  [where  the  attention  is 
occupied  with  the  proper  meaning  of 
words,]  the  true  sense  is  lost.  Branch's 
Pr.     7  Co.  27. 

S-^VITIA.  Lat.  [from  scevus,  cruel.] 
In  the  law  of  divorce.  Cruelty ;  any  thing 
which  tends  to  bodily  harm,  and  in  that 
manner  renders  cohabitation  unsafe.  1 
Hagg.  Cons.  R.  468.  One  of  the  grounds 
of  divorce  a  mensa  et  tJioro.  To  constitute 
cruelty,  proof  must  be  given  of  a  reason- 
able apprehension  of  bodily  hurt.  Id.  87 — 
40.  ^eeShel/ordMarr.dtDiv.  42b— ASS. 
2  Kent's  Com.  126,  126. 

SAFE-CONDUCT.  [Fr.  savf -conduct  ; 
L.  Lat.  salvus  conducius.]  In  old  English 
law.  A  license  or  permission  in  the  form 
of  a  writ,  granted  by  the  king  under  the 
great  seal,  to  a  stranger  or  foreigner,  to 
come  into,  remain  in,  go  through  and  de- 
part from  the  kingdom  without  molestation, 
during  a  certain  specified  time.  Spelman, 
Reg.  Orig.  26  b.  All  merchants  .  were 
allowed  by  Magna  Charta,  (unless  publicly 
prohibited  beforehand,)  to  have  safe-con- 
duct of  this  kind,  except  in  time  of  war. 
Mag.  Chart,  c.  30.     1  Bl.  Com.  260. 

In  international  law.  A  passport  or 
privilege  granted  in  war,  exempting  the 
party  to  Tniom  it  is  granted  from  the  legal 
effects  of  war,  during  the  time  and  to  the 
extent  described  in  the  permission.*  1 
Kent's  Com.  102. — A  passport  or  privilege 
granted,  in  time  of  war,  by  the  sovereign 
or  government  of  a  country,  or  other  per- 
sons duly  authorized,  to  the  subjects  of  a 
hostile  power,  permitting  them  to  depart  in 
safety,  and  to  take  with  them  certain  effects 
specified ;  or  it  may  be  granted  for  the 
removal  of  effects  only.*  See  Id.  162, 
163. 

A  document  granted  to  the  master  of  a 
merchant  vessel,  for  the  protection  of  the 
vessel  in  time  of  war.     See  Passport. 

SAFE  GUARD.  [L.  Fr.  sauf -guard ; 
L.  Lat.  salva  gardia.]  In  old  English  law. 
A  special  privilege  or  license,  in  the  form 
of  a  writ,  under  the  great  seal,  granted  to 
strangers  seeking  their  right  by  course  of 
law  within  the  king's  dominions,  and  appre- 
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hendiog  violence  or  injury  to  their  persons 
or  property  from  others.     Reg,  Orig.  26. 

SAFE  PLEDGE.  [L.  Lat.  salvus 
plegius.']  In  old  English  law.  A  suffi- 
cient surety.  Bract,  fol.  160  b.  See 
Salvus  plegius, 

SAGES  DE  LA  LEY.  L.  Fr.  Sages 
of  the  law ;  persons  learned  in  the  law. 
Art,  svp.  Chart,  c.  5.  A  term  applied  to 
the  chancellor  and  justices  of  the  King's 
Bench.     Id.  ibid, 

SAGIBARO.  L.  Lat.  [from  sac,  or 
sag,  a  cause,  and  haro,  a  man.]  In  old 
European  law.  A  judge  or  justice ;  lite- 
rally, a  man  of  causes,  {yir  causarum,)  or 
having  charge  or  supervision  of  causes, 
{causis  et  litihus  prcepositus,)  Spelman, 
One  who  administered  justice  and  decided 
causes  in  the  mallum,  or  public  assembly. 
Id,  L,  Salic,  tit.  66,  §§  2,  3,  4.  LL. 
IncB,  c.  6. 

SAIEL.     L.  Fr.     Seal.     Kelham. 

To  SAIL.  In  insurance  law.  To  move, 
on  the  prosecution  of  a  voyage ;  to  make  a 
movement  for  the  purpose  of  proceeding  to 
sea.*  Cowen,  J.,  3  HiWs  (N.  Y.)  R,  126. 
Lord  Denman,  C.  J.,  1  Crompt.  M,  d:  R, 
809,  818.  The  least  locomotion,  with  readi- 
ness of  equipment  and  clearance,  satisfies  a 
warranty  to  sail.     B  B.  d:  Ad,  514. 

SAIN,  Saine,  L.  Fr.  Sound ;  strong. 
Kelham, 

SAIO.  L.  Lat.  In  Gothic  law.  The 
ministerial  officer  of  a  court  or  magistrate, 
who  brought  parties  into  court,  {qui  reos 
protraxit  in  judicium,)  and  executed  the 
orders  of  his  superior.  Spelman  thinks  the 
word  may  be  derived  from  the  Sax.  sogol, 
or  saiol,  a  staff,  giving  it  the  sense  of  the 
modem  tipstaff, 

SAIREMENT.  L.  Fr.  An  oath.  KeU 
ham, 

SAISINA.  L.  Lat.  An  old  form  of 
seisina,  (q.  v.) 

SAISIRE.  L.  Lat.  [from  L.  Fr.  saisir, 
to  seise.]     An  old  form  of  seisire,  (q.  v.) 

SAKEBER.  The  French  form  of  sacca-^ 
bor  or  sacaburth,  (qq.  v.)     Britt,  c.  16,  29. 

SALA.    L.Lat.     \L,Tr,  sale,]    In  old 


European  law.     A  hall.     L,  Alam.  tit.  81» 
§  1.     Spelman. 

SALARIUM.  Lat.  [from  sal,  salt.] 
In  the  civil  law.  An  allowance  of  pro- 
visions.    Calv.  Lex, 

A  stipend,  wages  or  compensation  for 
service.     Id, 

An  annual  allowance  or  compensation.  Id, 

SALARIUM.  L.  Lat.  In  old  Euro- 
pean law.  The  rents  or  profits  of  a  sola, 
hall  or  house.     Cowell. 

Wages  ;  stipend ;  annual  allowance ; 
salary.  Id.  But  qucere  if  this  word  be 
not  the  same  with  the  salarium  of  the  civil 
law.     See  supra, 

SALARY,  [from  Lat.  salarium,  q.  v.] 
An  annual  compensation  for  services  ren- 
dered ;  a  fixed  sum  to  be  paid  by  the  year 
for  services. 

SALE.  [Lai.  venditio  ;  Ft,  vente,]  A 
transmutation  of  property  from  one  man  to 
another  in  consideration  of  some  price  or 
recompense  m  value.  2  Bl,  Com,  446. — 
A  transfer  of  goods  for  money.  Id,  ibid. — 
A  contract  for  the  transfer  of  property 
from  one  person  to  another,  for  a  valuable 
consideration.  2  Kent's  Com,  468. — *'  Sale 
is  a  word  of  precise  legal  import,  both  at 
law  and  in  equity.  It  means,  at  all  times, 
a  contract  between  parties  to  give  and  to 
pass  rights  of  property  for  money,  which 
the  buyer  pays  or  promises  to  pay  to  the 
seller  for  the  thing  bought  and  sold." 
Wayne,  J.,  8  Howard's  R,  495,  644.  See 
U.  S,  Digest,  Sale.  And  see  BelVs  Con- 
tract  of  Sale,  chap.  1. 

SALIC  (or  SALIQUE)  LAW.  [Lat. 
Lex  Salica,]  A  body  of  law  framed  by 
the  Salians,  or  Salian  Franks,  after  their 
settlement  in  Gaul  under  their  king  Phara- 
mond,  about  the  beginning  of  the  fifth  cen- 
tury. Esprit  des  Lois,  liv.  28,  c.  1.  It  is 
the  most  ancient  of  the  barbarian  codes, 
(as  they  are  sometimes  called,)  and  is  con- 
sidered one  of  the  most  important  compila- 
tions of  law  in  use  among  the  feudal  nations 
of  Europe.  Butler's  Co.  Litt.  Note  77, 
Hb.  3.  Dr.  Robertson  calls  it  "  the  most 
venerable  monument  of  French  jurispru- 
dence." 1  Rob.  Ch,  V.  Appendix,  Note 
xxxviii.  It  received  considerable  additions 
from  Clovis,  Childebert,  Clotaire,  Charle- 
magne, and  Louis  le  Debonnaire,  and  was 
re-published  by  Charlemagne  in  798.  See 
Lex  Salica. 

SALIC  LAW.  In  French  jurisprudence. 
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A  tenn  frequently  applied  to  that  funda- 
mental law  of  France  which  excluded 
females  from  succession  to  the  crown. 
Supposed  to  have  been  derived  from  the 
sixty-second  title  of  the  Salic  Law,  De 
alode.     Brande, 

SALICETUM.  L.  Lat.  In  old  Eng- 
lish  law.  A  wood  of  willows.  Co,  LitU  4  b, 
Skep.  Touch,  95. 

SALINA.  L.  Lat.  [from  sal,  salt.]  In 
old  English  law.  A  salt-pit ;  a  house  or 
place  where  salt  is  made.  Cornell,  In 
Coke  on  Littleton,  this  word  is  printed 
saliva,     Co,  Litt.  4  b. 

SALTUS.  Lat.  In  old  English  law. 
A  high  thick  wood,  or  forest.  Cowell,  voc. 
Boscua,  A  lawn  in  a  park  or  forest.  For- 
tescfie  de  L,L,  Anglioe,  c.  29,  note. 

SALUS.     Lat.      Health ;    prosperity ; 

good  or  welfare.       Saivs  p*F«li  sui^rema 

lex.  The  good  or  welfare  of  the  people  is 
the  supreme  law.  Bacon's  Max,  55,  in 
reg.  12.     Broom's  Max,  1. 

Safety ;  salvation.    Saliu  abi  atalti  caa- 

■iiiarii.  There  is  safety  where  there  are 
many  counsellors.    4  Inst.  1.    Frov,  xi.  14. 

SALUTE.  [Lat.  salusA  A  gold  coin 
stamped  by  Henry  V.  m  France,  after  his 
conquests  there,  whereon  the  arms  of  Eng- 
land and  France  were  stamped  quarterly. 
Stow's  Ckron,  689.     CowelL 

SALUTEM.  Lat.  [Gr.  x^lgsiy,  el 
TtQdxjeiy,]  Health  ;  greeting  ;  prosperity ; 
salvation.  An  expression  of  salutation  used 
by  the  Romans  in  the  commencement  of 
their  letters  or  epistles,  generally  abbre- 
viated, S.  "  C.  Plinius  ComeUo  Tacito  suo, 
S."     Flin,  Ep,  i.  6,  et  passim, 

A  formal  word  in  the  commencement  of 
Roman  deeds  and  charters,  which,  during 
the  later  periods  of  the  empire,  were  written 
in  an  epistolary  form.  See  JSpistola,  In 
a  conveyance  in  Greek,  preserved  in  the 
Digests,  the  corresponding  words  are 
nUxata  xa/^^iy ;  most  health,  or  all  health. 
J)ig,  8.  3.  37.  After  Christianity  had  be- 
come estabUshed,  salutem  seems  to  have 
been  used  in  its  religious  sense  of  salvation, 

A  formal  word  in  the  commencement  of 
old  English  deeds,  probably  derived  from 
the  Roman  practice  above  noticed.  Omni- 
bus ChrisH  fdelibus  ad  quos  prasentes 
Uteres  indentatcs  pervenerint,  A.  de  B,  salu- 
tem in  Domino  sempiternam:  Sciatis  me 
dedisse,  &c.  To  all  Christian  people  to 
whom  these  present  [present  letters]  inden- 


ted shall  come,  A.  of  B.  saids  greeting  far 
salvation,]  in  our  Lord  everlasting.  JAtt 
sect.  372. 

A  formal  word  invariably  used  in  the 
address  of  old  English  writs,  which  com- 
menced in  the  epistolary  form.  Hex  vice- 
comiti,  dbc,  salutem  ;  the  king  to  the  sheriff, 
<fec.  Greeting.  Reg,  Grig,  d:  Jud,  per  tot. 
Translated  "  greeting"  and  retained  in 
modem  English  and  American  writs.  See 
Breve, 

SALVA  GARDIA.  L.  Lat.  Safe- 
guard.    Feg,  Orig,  26.     See  Safe  guard. 

SALVAGE.  In  maritime  law.  A 
compensation  allowed  to  persons  by  whose 
assistance  a  ship  or  its  cargo  has  been 
saved,  in  whole  or  in  part,  from  impending 
danger,  or  recovered  from  actual  loss,  in 
cases  of  shipwreck,  derelict  or  recapture. 
3  Kent's  Com,  245.  See  Abbott  on  Ship. 
554.  1  Feiers'  Adm,  Dec,  31,  48,  70,  87. 
2  Id,  278,  284,  361. 

SALVAGE  SERVICE.  In  maritime 
law.  Any  service  rendered  in  saving  pro- 
perty on  the  sea,  or  wrecked  on  the  coast 
of  the  sea.     Story,  J.,  1  Sumner's  H,  210. 

SALVAGE,  Sauvage.  L,  Fr.  WUd ; 
Savage.     Kelkam, 

SALVAIGNE,  Savagnie,  Sauvagine, 
Wild  animals  ;  animals  fsrce  natures  ;  the 
wild  or  savage  state.     Kelham, 

SALVIAN  INTERDICT.  See /n^er- 
dicium  Salvianum, 

SALVO.  L.  Xat.  [from  salvus,  safe.] 
In  old  conveyancing.  Saving.  One  of  the 
apt  words  of  exception  in  a  deed.  Co,  Litt. 
47  a. 

In  old  practice.  Safely.  Salvo  et  se- 
cure ;  safely  and  securely.  2  Man,  G.  <t 
S.  877. 

SALVOR.  In  maritime  law.  A  per- 
son by  whose  assistance  a  vessel  or  its  car- 
go is  saved,  in  whole  or  in  part,  from  im- 
pending danger  or  actual  loss;  a  person 
entitled  to  salvage.*  3  Kent's  Com.  245. 
See  Salvage, 

SALVUS.  Lat.  Safe.  Salvus  con- 
ductus;  safe  conduct.  Reg,  Orig,  26. 
See  Safe  conduct,  Salvus  et  securus  con- 
ductus.     Magna  Charta,  c.  30. 

SALYJTE,     L,  Fr.     A  salt-pit.    Kel- 
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SALVUS  PLEGIUS.  L.  Lat.  In  old 
English  practice.  A  safe  pledge.  Bract. 
fol.  160  b.  Called  also  certus  plegius,  a 
8nre  pledge.     Id,  ibid. 

SANCTIO.  Lat.  [from  sanctus,  holy; 
inyiolable.]  In  the  civil  law.  That  part 
of  a  law  by  which  a  penalty  was  ordained 
agsunst  those  who  should  violate  it.  InsU 
2.  1.  10.  That  part  of  a  law  by  which  its 
inviolability  was  secured. 

Sanctio  justa,  jubens  hanesta,  prohihens 
contraria,  A  just  sanction,  [or  rule  of  civil 
conduct,]  commanding  what  is  right,  pro- 
hibiting the  contrary.  Bract,  fol.  2.  1  BL 
Com.  122.     8  Id.  1,  note. 

SANCTION,  [from  Lat.  sanctio,  q.  v.] 
The  vindicatory  part  of  a  law,  or  that  part 
which  ordains  or  denounces  a  penalty  for 
its  violation.     1  Bl.  Com.  56. 

SANCTUARY.  [Lat.  sancluarium, 
from  8anctus,  holy ;  Sax.  fridstoll,  grith- 
atole^  In  old  English  law.  A  consecrated 
or  privileged  place,  such  as  a  church  or 
churchyard,  to  which,  if  an  oflfender  fled, 
his  person  was,  (except  in  cases  of  treason 
and  sacrilege,)  secure  from  punishment.* 
4  Bl.  Com.  332,  333.  All  privilege  of 
sanctuary  was  abolished  by  statute  21 
Jac.  1,  c.  28. 

SANE.  L.  Fr.  and  Eng.  [from  Lat. 
sanus,  q.  v.]  Sound.  Be  noa  sane  me- 
morie  ;  of  unsound  memory  ;  non  compos 
mentis  ;  Litt.  sect.  405. 

SANG,  Sancy  Sank.  L.  Fr.  [from  Lat. 
sanguis,  q.  v.]     Blood.     Kelham. 

SANGUIS.  Lat.  Blood.  Sanguinemre- 
dimere ;  to  redeem  one's  blood ;  to  pay 
the  mercket  or  accustomed  fine,  for  leave 
given  to  servile  tenants  to  dispose  of  their 
daughters  in  marriage.     Cowell, 

SANS,  Sauns.  L.  Fr.  [from  Lat.  sine.^ 
Without.     See  infra. 

SANS  CEO  QUE.  L.  Fr.  [Lat.  absque 
hoc  quod."]  Without  this  that.  Technical 
words  formerly  used  in  pleading  by  way  of 
special  traverse.  Ou  mesme  celuy  Johan  de 
iener  sa  terre  en  i\r.  sicome  son  several,  sans 
ceo  que  Vavaundit  Peres  et  les  autres  y 
deyvent  communer ;  or  the  said  John  to 
hold  his  land  in  N.  as  his  several,  without 
this,  that  the  aforesaid  Peter  and  the  others 
ought  to  have  common  there.  Britt,  c.  59. 
See  Absque  hoc. 


SANS  IMPEACHMENT  DE  WAST. 
L.  Fr.  Without  impeachment  of  waste. 
Litt.  sect.  352.  See  Absque  impetitione  vasti, 

SANS  JOUR.  L.  Fr.  Without  day. 
Aler  sans  jour  ;  to  go  without  day.  Litt. 
sect.  201.     See  Sine  die. 

SANS  NOMBRE.  L.  Fr.  [Lat.  sine 
numero."]  Without  number ;  witnout  stint 
or  limit.     See  Common  sans  nombre. 

SANS,  Sens.  L.  Fr.  Sense;  under- 
standing.    Kelham. 

Sapicaif  iaciplt  a  flaey  et  q««d  priHivBi  est 
in  iatentl^ae,  ■llimvm  est  in  execviione. 

A  wise  man  begins  at  the  end,  and  that 
which  is  first  in  intention  is  last  in  execu- 
tion. 10  Co.  25  b.  The  case  of  Sutton's 
Hospital.  Finis,  (end,)  here  has  the  sense 
of  object.     Id.     See  Co.  Litt.  10  b. 

9api«ntis  jvdicia  est  c^xitniw  taatnm  aibi 
ease  permMsvniy  qnantnin  cemmisenni  et 
creditam.  It  is  the  part  of  a  wise  judge 
to  think  that  a  thing  is  permitted  to  him,  only 
so  far  as  it  is  committed  and  entrusted  to 
him.  4  Inst.  163.  That  is,  he  should 
keep  his  jurisdiction  within  the  limits  of  his 
commission.  Id.  The  word  permissum  is 
in  Branch's  Principia  mis-printed  premis- 
sum,  leading  to  the  following  wholly  inac- 
curate and  unintelligible  translation:  "A 
wise  man  should  consider  as  much  what  he 
premises  as  what  he  commits  and  believes'' ! 

SART.  In  old  English  law.  A  piece 
of  woodland,  turned  into  arable.  Cowell. 
See  Assart, 

SARTARE.  L.  Lat.  In  old  records. 
To  clear  a  place  of  woods  and  thickets. 
Spelman.     See  To  assart. 

SARUM.  L.  Lat.  In  old  records.  The 
city  of  Salisbury  in  England.     Spelman. 

SASINE.  In  Scotch  law.  The  sym- 
bolical delivery  of  land,  answering  to  the 
livery  of  seisin  of  the  old  English  law.  4 
Kent's  Com.  459. 

SATIO.  Lat.  [from  severe,  to  sow.]  In 
the  civil  law.  A  sowing  of  seed.  One 
of  the  modes  of  gaining  property  by  acces- 
sion. Frumenta  quce  sata  sunt  solo  cedere 
intelliguntur ;  grains  which  are  sown,  are 
understood  to  go  with  the  soil,  or  become 
a  part  of  it.     Inst.  2.  1.  82. 

SATISDATIO.     Lat.  [from  saiisdare. 
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from  satis,  sufficient,  or  equivalent,  and 
dare,  to  give.]  In  the  civil  law.  Security 
given  by  a  party  to  an  action,  as  by  a  de- 
^ndant,  to  pay  what  might  be  adjudged 
against  him,  (judicatum  solvu)  Inst.  4. 
11.     3  JBL  Com,  291. 

SATISFACTION.  [Lat.  satis/actio, 
from  satisfacere,  from  satis,  enough,  and 
facers,  to  make.]  In  practice.  The  making 
amends  for  an  injury  done  ;  the  giving  an 
equivalent  required  by  law  ;  payment  of  a 
legal  debt  or  demand,  usually  such  as  is 
due  by  matter  of  record,  as  a  judgment, 
mortgage,  <kc. 

The  discharging  or  cancelling  a  judgment 
or  mortgage,  by  paying  the  amount  of  it, 
or  an  amount  accepted  as  sufficient  by  the 
party  holding  it,  or  by  having  property 
taken  and  sold  to  an  equal  amount. 

SATISFACTION  PIECE.  In  practice. 
A  memorandum  in  writing,  entitled  in  a 
cause,  stating  that  satisfaction  is  acknow- 
ledged between  the  parties,  plaintiff  and 
defendant.  Upon  this  being  duly  acknow- 
ledged and  filed  in  the  office  where  the 
record  of  the  judgment  is,  the  judgment 
becomes  satisfied,  and  the  defendant  dis- 
charged from  it. 

SAUCES  DEL  MER.  L.  Fr.  Creeks 
of  the  sea.     Ketham. 

SAULX,  Saulices,  Sawces,  L.  Fr. 
Sallows ;  willows.     Kelham, 

SAUNKE,  Saunk,  Saunc,  L.  Fr. 
[from  Lat.  sanguis.]  Blood.  Ilors  del 
saunke ;  out  of  the  blood.  Britt.  c.  68. 
Par  defaute  de  saunk ;  by  failure  of  blood. 
Id.  c.  119. 

S AUNKEFI N.  L.  Fr.  End  of  blood ; 
failure  of  the  direct  line  in  successions. 
Spelman.     Cowell,     Britt.  c.  119. 

SAUNS,  Saum,  Sauntz.  L.  Fr.  With- 
out. Sauns  fairs  alienacion ;  without 
making  alienation.  Britt.  c.  39.  Kelham, 
See  Sans. 

SAUTE,  Sautie,  Sauvtie.  L.Fr.  Safety; 
health.     Kelham. 

SAUVAGINE.  L.  Fr.  Wild  animals. 
De  pessons  et  de  autre  sauvagine.  Britt 
c.  33. 

The  wild  disposition  of  an  animal,  {fera 
natura.)  Mes  si  ele  eschape  et  repreigne  la 
sauvagine  en  son  natural  estate  ;  but  if  it 


escape,  and  resume  its  wildness,  in  its  natu- 
ral estate.     Id.  ibid. 


SAUVEMENT.   L.Fr. 
ment  gardes  ;  safely  kept. 


Safely.  Sauve- 
Britt.  c.  87. 


SAVANT.  L.  Fr.  Saving;  knowing. 
Kelham. 

SAVER,  Savor,  Savoer.  L.  Fr.  To 
know.  Fait  a  saver  ;  fet  assaver  ;  be  it 
known  or  understood  ;  (it  is  a  thing  to  be 
known.)  Kelkam.  See  Fet  assavoir.  Cest 
a  saver ;  it  is  to  wit ;  it  is  to  be  known ; 
that  is  to  say.     S^e  C*est  ascavoir. 

To  SAVE  THE  STATUTE  OF  LIMI- 
TATIONS.  In  practice.  To  prevent  the 
operation  of  the  statute  ;  to  save  a  debt  or 
demand  from  being  barred  by  the  operation 
of  the  statute.     Holthouse. 

SAVER  DEFAULT.  L.  Fr.  In  old 
English  practice.  To  excuse  a  default. 
Termes  de  la  ley.     Cowell. 

SAWCES.  In  old  English  law.  Wil- 
lows.    Co.  Litt.  4  b. 


SCABINI,  Scahinei,  Scabmii.  L.  Lat. 
[Fr.  echevins.]  In  old  European  law.  The 
judges  or  assessors  of  the  judges  in  the 
mallus,  or  court  held  by  the  count,  (comes,) 
or  missus  dominicus.  1  Robertson's  Charles 
V.  Appendix,  Note  xl. — Assistants  or  as- 
sociates of  the  count ;  officers  under  the 
count.  Spelman.  JEsprit  des  Lois,  liv. 
28,  c.  28. — The  permanent  selected  judges 
of  the  Franks.  1  Spencers  Chancery,  HI, 
note  (/). — Judges  among  the  Germans, 
Franks  and  Lombards,  who  were  held  in 
peculiar  esteem.     Spelm^an. 

This  word  is  found  in  an  English  charter 
granted  by  the  wardens  of  Lynn  in  Norfolk, 
in  the  reign  of  Henry  Vlll.  in  which  the^ 
are  described  as  Scabini.  Spelman.  CoW' 
ell. 

SCACCARIUM.  L.Lat.  In  old  Eng- 
lish law.  Exchequer.  Spelman.  See 
Exchequer. 

SCALA.  L.  Lat.  In  old  English  law. 
Scale ;  the  scale.  To  pay  ad  scalam,  (ac- 
cording to  the  scale,)  was  the  old  way  of 
paying  into  the  exchequer  twenty  shillings 
and  sixpence  for  a  pound  sterling,  the  six- 
pence being  superadded  to  make  up  the 
full  weight.  Lovmdes'  Essay  on  Voin,  4. 
ITale  OH  Sheriff's  Ace.  21.     CawelL 


Digitized  by 


Google 


SCA 


(913) 


SCI 


SCALINGA.  L.  Lat.  In  old  records. 
A  quarry  for  stones  or  slates.  2  Mon, 
AngL  130. 

SCAMNUM,  (or  SCANNUM)  CADU- 
CUM.  L.  Lat.  In  old  records.  The 
cucking-stool,  or  ducking-stool.     Cowell, 

SCANDAL.  In  equity  practice.  The 
allegation  of  any  thing  either  in  a  bill,  answer 
or  any  other  pleading,  which  is  unbecoming 
the  dignity  of  the  court  to  hear,  or  is  con- 
trary to  good  manners,  or  which  charges 
some  person  with  a  crime  not  necessary  to 
be  shown  in  the  cause.  Wi/att's  Pract. 
Reg,SS3.  1  Darnell's  Ch,Pr.  397,  Story's 
Eq,  PL  §§  266,  862. 

SCANDALUM  MAGNATUM.  L.  Lat. 
In  English  law.  Scandal  or  slander  of 
great  men  or  nobles.  Words  spoken  in 
derogation  of  a  peer,  a  judge,  or  other 
great  officer  of  the  realm,  for  which  an  ac- 
tion lies,  though  it  is  now  rarely  resorted 
to.     3  Bl.  Com,  123.     3  Sieph.  Com.  473. 

SCAVAQE,  or  SCHEWAGE.  [L.  Lat. 
scavagium  ;  from  Sax.  sceawian,  to  show.] 
In  old  English  law.  A  tribute  exacted  of 
merchants  by  the  owners  of  fairs,  for  leave 
to  show  or  offer  their  wares  for  sale  there, 
Spelman,     Cowell. 

SCAVER,  Scavoir.  L.  Fr.  To  know. 
Scait,  scety  sciet ;  knows.  Brltt.  c.  70. 
Kelham.  Scevent,  secivent,  sceuveni;  know. 
Id. 

SC.  An  abbreviation  of  scilicet,  used  in 
the  old  books.     Jffob.  171. 

SCEATTA,  ScoBtta..  Sax.  A  Saxon 
coin,  of  less  denomination  than  a  shilling. 
Spelman. 

SCEN.  L.  Fr.  Sense;  knowledge. 
Kelham. 

SCEPP.  L.Fr.  Stock;  a  stock.  Kelham. 

SCHEDULE.  [Lat.  schedula,  dimin.  of 
scheda,  a  sheet  of  parchment  or  paper.] 
In  practice.  A  small  sheet  or  scroll ;  a 
sheet  of  parchment  or  paper  appended  to 
any  written  instrument,  containing  a  de- 
tailed statement  of  matters  generally  men- 
tioned and  referred  to  in  such  instrument. 

An  inventory,  or  paper  containmg  an  in- 
ventory. 

SCHETES.  In  old  English  law.  Usury, 
•o  called.     Hot.  Pari,  14  Etc.  11.    Comll. 

116 


SCHIRA,  Schyra,  Shira,  Shyra.  L. 
Lat.  [from  Sax.  scyran,  to  shear,  cut  or  di- 
vide.] In  old  EngUsh  law.  A  shire  or 
coimty.     Spelman. 

SCHIREMAN.  [Sax.  scyremon.]  In 
Saxon  law.  An  officer  having  the  civil 
government  of  a  shire,  or  county  ;  an  earl. 
1  Bl.  Com.  398. 

SCIANT  PRiESENTES  ET  FUTURI. 
L.  Lat.  Know  [all  men]  present  and  to 
'  come.  Liu.  sect.  372.  Bract,  fol.  34  b. 
A  form  of  commencing  deeds,  of  very  great 
antiquity  in  the  common  law.  Expressed 
in  the  French  of  Britton,  Sachent  a  toutz 
ccux  que  icy  sount,  et  a  toutz  ceux  que  ave- 
ner  sount ;  know  all  those  who  are  here, 
and  all  those  who  are  to  come.  Britt.  c. 
39. 

SCIENDUM  EST.  Lat.  It  is  to  be 
known,  or  understood.  A  phrase  frequently 
used  in  the  civil  law,  in  the  commencement 
of  paragraphs  or  other  divisions  of  a  sub- 
ject, as  preliminary  to  some  explanation,  or 
as  calling  attention  to  some  particular  rule. 
Sciendum  itaque  est,  omnia  fdei-commissa 
primis  tem)x}ribus  infinna  fuisse  ;  it  is  to 
be  known,  then,  that  all  trusts  were,  in  their 
origin,  weak.  Inst.  2.  23.  1.  In  primis 
igitur  sciendum  est,  opus  esse,  <S?c. ;  in  the 
first  place  it  is  to  be  understood,  that  it  is 
necessary,  &c.  Id.  2.  23.  2.  It  seems  to 
be  the  immediate  origm  of  the  L.  Fr.  est 
ascavoir,  or  c'est  ascavoir,  constantly  used 
in  Littleton  and  other  writers.  See  Asca- 
voir. 

SCIENTER.  L.  Lat.  Knowingly ;  with 
knowledge.  Bract,  fol.  48  b.  A  term 
used  in  pleading,  to  express  knowledge  on 
the  part  of  a  defendant  or  prosecuted  party, 
of  certain  facts  essential  to  constitute  a  valid 
ground  of  complaint  against  him  ;  and  also 
used  as  the  name  of  that  part  of  a  declara- 
tion or  indictment  in  which  such  knowledge 
is  charged.  Thus,  in  an  action  for  keeping 
a  mischievous  animal  by  which  some  injury 
has  been  done,  it  must  be  alleged  that  the 
defendant  kept  it  with  knowledge  of  its 
habits  or  mischievous  nature.  2  Chitt.  PI. 
597.  And  in  an  indictment  for  passing 
counterfeit  coin,  it  must  be  alleged,  that 
the  accused  did  so,  knowing  it  to  be  coun- 
terfeit, Wharton's  Prec.  of  Indict.  174, 
175.  This  is  called,  laying  the  action  or 
indictment  with  a  scienter. 

,  This  term  is  merely  the  emphatic  word 
used  in  the  old  Latin  forms  of  declarations 
and  indictments,  retained  in  use  from  its 
peculiar  expressiveness, 
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SeiMiU  et  T«l«Mti  ■•■  «•  iajaria.       An  | 

injury  is  not  done  to  one  who  knows  and  i 
wills  it.     An  act  done  to  a  person  with  his 
knowledge  and  consent,  is  not  an  injury. 
Bract,  fol.  20. 

SCIENTIA.    Lat.  [from  scire,  to  know.] 
Knowledge  ;  information. 

Scicntia  nirimqaepar  pares  contralicntcs 

fmciu  Equal  knowledge  on  both  sides 
makes  contracting  parties  equal.  Lord 
Mansfield,  C.  J.,  3  Mrr.  1905.  An  in- 
sured need  not  mention  what  the  under- 
writer knows,  or  what  he  ought  to  know. 
Id,  ibid.     Broom's  Max,  363. 

SCILICET.  Lat.  Ffrom  *cir^,  to  know, 
and  licet,  it  is  permittea.]  To  wit ;  that  is 
to  say.  A  word  used  in  pleadings  and 
other  instruments,  as  introductory  to  a  more 
particular  statement  of  matters  previously 
mentioned  in  general  terms.  Mob,  171,172. 
Commonly  abbreviated  sc,  or  ss.  The  word 
videlicet,  (of  similar  import,)  is  now  more 
common.     See  Videlicet, 

Scilicet  radically  means,  according  to  its 
derivation,  "  You  may  know,"  and  is  closely 
allied  in  its  form  and  application  with  the 
civil  law  phrase  sciendum  est,  (q.  v.)  So  in 
colloquial  English,  formal  explanations  of 
any  matter  are  often  introduced  by  the 
phrase,  "  you  must  know."  So  the  French 
phrase  c'est  ascavoir  (or  est  ascavoir,)  had 
the  double  meaning  of  "  it  is  to  be  known," 
and  **  that  is  to  say,"  the  latter  a  derivative 
from  the  former.  And  the  English  "to 
wit,''  itself,  literally  signifies  *' to  know," 
See  To  wit.  Wit. 

SCINTILLA  JURIS.  L.  Lat.  A  spark 
of  right ;  a  latent  particle  of  right  or  inter- 
est. A  very  small  but  sufficient  portion  of 
the  fee  simple  of  an  estate,  supposed  to  re- 
main m  feoffees  to  uses,  to  serve  and  sup- 
port contingent  uses  when  they  came  in 
esse,*  4  Kent's  Com,  238 — 246.  1  Co, 
120,  Chudhigk's  case, — A  possibility  of 
future  seisin,  to  serve  future  uses.  1  Steph, 
Com.  340,  note. — A  capacity  to  receive  a 
future  seisin.     Burton's  Real  Prop,  67. 

Mr.  Sugden  has  observed  that  the  doc- 
trine of  scintilla  juris  was  first  started  in 
Brent's  case.  JDyer,  340  a.  Sugden  on 
Powers,  13,  14.  The  words  used  by  Dyer, 
in  the  case  last  referred  to,  are,  "  adhiLc  re- 
manet  quagdam  sciutilk  juris  et  tituli,  quasi 
medium  quid  inter  utrosque  status,  scilicet 
illapossibilitas/uturiusus  emergentis,  etsic 
interesse  et  titulus  et  non  tantum  nuda  auc- 
toritas  seu  potestas  remanet ;  there  still  re- 
inains  some  scintilla  (or  spark)  of  right  and 


title,  as  a  kind  of  middle  or  intermediate 
thing  between  both  estates,  to  wit,  that 
possibility  of  a  future  emerging  (or  arising) 
use  ;  and  so,  an  interest  and  title,  and  not 
only  a  naked  authority  or  power  remains. 

In  1  Siderfin's  Reports,  99,  whw«  the 
above  passage  is  quoted,  the  word  tan- 
tum is  erroneously  printed  tarn,  an  error 
occasioned  by  a  misapprehension  of  the  ab- 
breviation tm,  used  in  the  edition  of  Dyer 
quoted  by  Mr.  Sugden.  In  an  old  folio 
edition  of  Dyer,  in  French,  (London,  1601,) 
the  word  is  abbreviated  tatu,  which  re- 
moves all  doubt  as  to  the  true  reading. 
This  edition  seems  not  to  have  been  con- 
sulted at  the  time  the  note  to  1  Sugden  on 
Powers,  15,  was  written. 

The  phrase  scintilla  juris  itself,  seems  to 
have  been  taken  from  Bracton.  Sed  quid 
dicetur  de  eo  qui  nullam  omnino  seysinam 
habuit,  nee  aliquam  juris  scintiUam ;  but 
what  shall  be  said  of  him  who  had  no  sei- 
sin at  all,  nor  any  spark  of  right.  Bract, 
fol.  310.  Nuda  \^possehsio^  ubi  quis  ni- 
hil juris  habet  in  re,  nee  aliquam  juris  scin- 
tillam,  sed  tantum  nudam  pedum  positio- 
nem  ;  naked  possession,  where  one  has  no 
right  in  a  thing,  nor  any  spark  of  right,  but 
only  a  mere  foothold.     Id.  fol.  39. 

Scintilla  juris  is  used  by  Lord  Coke  in 
the  sense  of  a  spark  of  law,  3  Inst,  79. 
4  Bl.  Com,  360. 

SCIRE  FACIAS.  L.  Lat.  (You  cause 
to  know.)  In  practice.  A  judicial  writ, 
founded  upon  some  record,  and  requiring 
the  person  against  whom  it  is  brought  to 
show  cause  why  the  party  bringing  it 
should  not  have  advantage  of  such  record, 
or  (in  the  case  of  a  scire  facias  to  repeal 
letters  patent,)  why  the  record  should 
not  be  annulled  and  vacated.  2  Arch, 
Pr,  86.  So  called  from  the  words  of 
of  the  writ  (when  in  Latin,)  to  the  sherifif, — 
Quod  SCIRE  Yxcws  prafato  T.  quod  sit  co- 
ram, ike,  ostensurus,  si  quid  pro  se  habeat 
aut  dicere  sciat  quare,  (tc.  ;  that  you  cause 
the  said  T.  to  know,  [or  that  you  give  no- 
tice to  the  said  T.]  that  he  be  before,  Ac, 
to  show,  if  he  have  or  know  any  thing 
to  say  for  himself,  why,  &c.  Co,  Lilt,  290  b. 
See  Reg,  Jud,  11,  12,  21,  41. 

The  most  common  application  of  this 
writ  is  as  a  process  to  revive  a  judgment  after 
the  lapse  of  a  certain  time,  or  on  a  change 
of  parties,  or  otherwise  to  have  execution 
of  the  judgment,  in  which  cases  it  is  merely 
a  continuation  of  the  original  action.  2 
Arch,  Pr,  86.  It  is  used  more  rarely  as  a 
mode  of  proceeding  against  special  bail  on 
their  recognizance,  and  as  a  means  of  re- 
peaUng  letters  patent ;  m  which  cases  it  m 
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an  original  proceeding.  Id,  ibid.  It  is 
said  hj  Lord  Coke  to  be  "  accounted  in 
law  in  nature  of  an  action/'  because  the  de- 
fendant ma^  plead  to  it,  and  is  sometimes 
expressly  called  an  action,  Co,  Litt.  290  b. 
1  HilVs  (N.  Y.)  R,  839.  Cowen,  J.,  Id, 
342.     See  2  Burr,  Pr,  164. 

SCIRE  FECI.  L.  Lat.  (I  have  caused 
to  know.)  In  practice.  The  name  given 
to  the  sheriflf 's  return  to  a  writ  of  scire  fa- 
cias, that  he  has  caused  notice  to  be  given 
to  the  party  or  parties  against  whom  the 
writ  was  issued.  2  Arch.  Pr,  98,  99.  Arch, 
Fomu,  439.  Derived  from  the  emphatic 
words  of  the  old  Latin  return. 

SCIREGEMOTE,  (or  SCYREGE- 
MOTE.)  Sax.  [from  scyre,  shire,  and  ge- 
mote, court.]  In  Saxon  law.  The  shire 
mote  or  county  court ;  the  principal  court 
of  the  Saxons,  held  twice  a  year  before  the 
bishop  and  alderman.  Crabh's  Hist,  28. 
Spelman,  voc.  Gemotum, 

Scire  legMf  bom  li«c  e«t  rerba  earnm  te- 
■cre,  acd  rim  ac  p«tMt«l«iii.      To  kuow  the 

laws,  is  not  to  observe  their  mere  words, 
but  their  force  and  power ;  [that  is,  the  es- 
sential meaning  in  which  their  efficacy  re- 
sides.]  Diff,  1.3.  11,    1  Kent's  Com.  462. 

Scire  i^r«|prie  est  rem  r«U«Me  ec  per  can- 
•««  c#g«eeccre.  To  know  properly  is  to 
know  a  thing  in  its  reason,  and  by  its  cause. 
We  are  truly  said  to  know  any  thing,  where 
we  know  the  true  cause  thereof,  Co.  Litt. 
183  b. 

SciTO  quod  ut  modas  est,  si  conditio,  quia  canss. 
Know  that  ut  expresses  or  denotes  man- 
ner, si,  condition,  quia,  cause.  A  rule 
in  the  form  of  a  hexameter  line,  by  which 
the  peculiar  force  and  function  of  the  par- 
ticles ut,  si  and  quia,  in  old  conveyancing, 
were  expressed.  Bract,  fol.  18  b.  See 
m,  Si,  Quia. 

SCOT.  [L.  Lat.  scottum,  scottus,  scotta; 
from  Sax.  sceat,  a  part  or  portion.]  In  old 
English  law.  A  tax,  or  tribute  ;  one's 
share  of  a  contribution.  Or  rather,  a  con- 
tribution of  several. 

Camden,  following  Matthew  of  West- 
minster, defines  this  word  to  mean,  "  that 
which  is  gathered  together  into  one  heap, 
from  several  thmgs,"  {illud  quod  ex  diver- 
sis  rebus  in  unum  acervum  aggregatur.) 
Cowell.  Spelman  observes  that  it  properly 
signifies  what  the  authors  of  the  middle 
ages  called  covjectus,  (a  throwing  together,) 
because  it  was  thrown  together  by  several 


into  one,  from  Sax.  sceote,  to  throw  or  cast, 
whence  sceotan,  to  shoot.  It  is  found  as- 
sociated with  the  word  lot,  in  the  laws  of 
William  the  Conqueror,  and  other  early 
records ;  scot  and  lot,  (or,  in  the  Saxon 
form,  an  hlot  &  an  scote,)  signifying  a 
customary  contribution  laid  upon  all  sub- 
jects, according  to  their  ability.  Cowell. 
Spelman,  voce.  Scot,  Lot. 

SCOTALE,  Scotall.  [L.  Lat.  scotalla, 
scotallum  ;  from  Sax.  scot,  money  or  tribute, 
and  ale.'\  In  old  English  law.  A  compo- 
tation,  or  entertainment  with  ale,  given  for 
the  purpose  of  extorting  money.  Called 
in  old  English,  ale  sliot,  and  in  Welch,  ca- 
mortha.  Spelman.  Britt,  c.  21.  Cowell. 
The  word  scotalla  occurs  in  the  Charter  of 
the  Forest,  (c.  8.,)  and  is  defined  by  Man- 
wood  to  be,  where  any  officer  of  the  forest 
keeps  an  alehouse  within  the  forest,  by 
color  of  his  office,  causing  men  to  come  to 
his  house,  and  there  to  spend  their  money, 
for  fear  of  having  displeasure.  Id,  But 
Spelman  gives  a  different  reading  of  the 
word,  with  quite  a  different  interpretation, 
which  he  prefers. 

SCOTTARE.  L.  Lat.  In  old  records. 
To  pay  scot,  tax  or  customary  dues.   Cowell, 

Scribcre  cat  agere.      To    write   is   to   act. 

Treasonable  words  set  down  in  writing 
amount  to  overt  acts  of  treason.  2  Roll. 
R.  89.  4  Bl  Com.  80.  Broom's  Max. 
146. 

SCRIP,  held  not  to  be  goods,  wares  or 
merchandize.     10  Mees.  <t  W,  66. 

SCRIPTUM.  Lat.  [from  scribere,  to 
write.]  In  old  conveyancing.  A  writing ; 
a  thing  written.  This  word,  alone,  does 
not  import  or  signify  a  deed,  (that  is,  an 
instrument  under  seal.)     2  Sir  a,  814. 

Scripium  indentatum  ;  a  writing  inden- 
ted ;  an  indenture  or  deed.  Reynolds,  J., 
/rf.815. 

Scriptum  obligatorium ;  a  writing  obli- 
gatory. The  technical  name  of  a  bond  in 
old  pleadings.  T.  Raym,,  393.  Any 
writing  under  seal.     Id.  ibid. 


SCRIVER. 
ham. 


L.  Fr.     To  write.     KeU 


SCROLL,  [[j,  Fr.  escrowe,  escrovet,'] 
In  practice.  A  paper  or  parchment  con- 
taining some  writing,  and  rolled  up  so  as 
to  conceal  it.  Littleton  speaks  of  petits 
escrovets,  (little  scrolls,)  used  for  drawing 
lots  between  co-parceners.    Litt.  sect.  246. 
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See  Escrow,  The  papers  on  which  jurors' 
names  are  written,  and  so  drawn  out  of  the 
box,  are  still  sometimes  called  scrolls.  8 
IredeWs  (N.  C.)  R.  35. 

A  flourish  with  the  pen,  at  the  end  of  a 
signature,  or  a  circle  of  ink,  or  other  mark 
with  a  pen,  representing  a  seal,  is  allowed 
in  some  of  the  United  States  as  a  valid 
substitute  for  a  seal.  4  Kent's  Com.  453. 
and  notes.  4  Greenl.  Cruise  Dig,  [27,] 
86,  38,  note.  This  is  sometimes  called  a 
scrawl.  Statutes  of  Ohio,  1841,  chap. 
103.     2  Hilliard's  Real  Prop,  280. 

SCTUM.  A  common  abbreviation,  in 
the  civil  law,  for  senatus  consultutn,  (q.  v.) 

SCULDASIUS,  Sculdais.  L.  Lat.  In 
old  European  law.  A  kind  of  judicial 
officer ;  a  judge's  assistant,  combining  mini- 
sterial with  judicial  duties.  Spelman,  L.L. 
Longohard,  lib.  1,  tit.  2,  1.  2.  Id,  tit. 
14, 1.  7. 

SCUTAGE.  [L.  Lat.  scutagium,  from 
scutum,  a  shield ;  L.  Fr.  escuage,  from  escUy 
a  shield ;  Sax.  scild-penig,  shield-money.] 
In  old  English  law.  A  sum  of  money 
assessed  upon  those  tenants  by  knight-ser- 
vice who  had  made  default  in  doing  their 
service,  (that  is,  had  not  followed  their 
lord  in  person  to  the  wai-s,  nor  found  a 
substitute)  being  so  much  for  each  shield 
(scutum.)     Reg,  Orig.  88. 

A  pecuniary  aid  or  tribute  originally  re- 
served by  particular  lords,  instead  or  in 
lieu  of  personal  service,  varying  in  amount 
according  to  the  expenditure  which  the 
lord  had  to  incur  in  his  personal  attendance 
upon  the  king  in  his  wars.  See  Wright  on 
Tenures,  121—134. 

A  pecuniary  composition  or  commuta- 
tion made  by  a  tenant  by  knight-service  in 
lieu  of  actual  service.  2  Bl.  Com.  74.  See 
Bract,  fol.  36,  37,  77  b. 

SCUTAGIUM.  L.  Lat.  [from  scutum, 
a  shield.]  In  old  English  law.  Scutage, 
(q.  V.)  Scutagium  [nominatur]  quia  talis 
prcesiatio pertinct  ad  scutum  guod  a^sumitur 
ad  servitium  militare  ;  it  is  called  scutage 
because  such  payment  belongs  to  the  shield 
which  is  borne  for  military  service.  Bract. 
fol.  36.     /rf.  fol.  77  b. 

SCUTE,  STcuU,  I^Lat.  scutum:\  A 
French  coin  of  gold,  corned  A.  D.  1427,  of 
the  value  of  8s.  4d.  Fortescue  de  L.L, 
Angliat,  c.  29,  note. 

SCUTUM.   L.Lat.   In  old  English  law. 


A  pent-house  or  awning ;  literally,  a  shield, 
or  shelter.  By  the  Assise  of  Measures, 
9  Ric.  I.  it  was  forbidden  to  all  merchants 
throughout  England  to  spread  over  their 
shop  windows  red  or  black  cloths  or  awn- 
ings («cttte,)  or  any  other  things  by  which 
the  sight  of  purchasers  is  often  deceived  in 
selecting  a  good  cloth.     Spelman. 

SE,  Si,  L.  Fr.  If ;  whether  ;  his ;  but ; 
except.     Kelham, 

SE  DEFENDENDO.  L.  Lat.  [L.  Fr. 
soy  defend  aunt, \  In  defending  himself; 
in  self  defence.  See  Jffomiciae  se  defen- 
dendo. 

SEA-LETTER.  In  international  law. 
A  document  which  neutral  merchant  vessels 
are  bound  to  carry  in  time  of  war,  as  an 
evidence  of  nationality,  and  for  the  purpose 
of  protection  against  belligerent  powers.* 
4  Kent's  Com.  1 67.  In  form,  it  is  a  permis- 
sion from  the  neutral  state  to  the  master  of 
the  vessel,  to  proceed  on  the  intended 
voyage,  and  usually  contams  his  name  and 
residence,  the  name,  description  and  destina- 
tion of  the  vessel,  with  such  other  matter 
as  the  local  law  and  practice  require. 
Wheaion  on  Cap.  65.  JacohserCs  Sea 
Laws,  (Am.  ed.  1818,)  69,  note.  In 
American  law,  the  term  sea-letter  has  gene- 
rally been  used  as  synonjTnous  with  pass- 
port, (q.  V.)  Id,  67,  note.  1  Kent's  Com. 
157.  Wheaton  on  Cap.  Q6.  According 
to  Mr.  Marshall,  however,  the  sea-letter  (or 
sea-brief,  as  it  is  otherwise  termed,)  is  a 
diflferent  document  from  the  passport,  rela- 
ting to  the  nature  and  quantity  of  the  cargo, 
the  place  from  whence  it  comes  and  its 
destination.  1  Marshall  on  Ins,  817.  But 
see  the  edition  of  1810,  p.  406  b.  And  in 
New  York  it  has  formerly  been  held  to  be 
the  same  thing  with  the  certificate  of  pro- 
perty or  ovmerskip,  2  Johns,  R.  631. 
But  see  1  Id.  192.  Jacohsen's  Sea  Laws, 
66 — 69,  note,  (Am.  ed.) 

SEA-SHORE.  \LsX,littus  maris,]  The 
ground  between  the  ordinary  high  and  low 
water  mark.  Hale  de  Jure  Maris,  c.  4,  5. 
8  Kent's  Com.  431.  According  to  the 
Roman  law,  the  shore  included  the  land  as 
high  up  as  the  largest  wave  extended  in 
winter.  See  Litus.  And  this  definition 
has  been  substantially  adopted  in  the  Civil 
Code  of  Louisiana.     Art.  442. 

SEA- WORTHY.  In  insurance  law.  In 
a  condition  to  perform  a  voyage.  2  Sfeph. 
Com,  177.  A  warranty  of  sea- worthiness 
means  that  the  vessel  is  competent  to  resist 
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the  ordinary  attacks  of  wind  and  weather, 
and  is  competently  equipped  and  manned 
for  the  voyage,  with  a  sufficient  crew,  and 
with  sufficient  means  to  sustain  them,  and 
with  a  captain  of  general  good  character 
and  nautical  skill.  3  Kent^a  Com,  287, 
and  note.    See  1  Arnould  on  Ins.  652. 

SEAL.  L.  Fr.  &  Eng.  [Lat.  sigillum, 
signum.l  In  conveyancing.  An  impres- 
sion upon  wax  or  wafer,  or  some  other 
tenacious  substance,  capable  of  being  im- 
pressed. 4  Kent* 8  Com.  452.  5  Johns. 
R.  289.  Bronson,  J.,  1  Demons  R.  376. 
2  HilVs  R.  227.  3  Id.  493.  Lord  Coke 
defines  a  seal  to  be  wax  impressed,  {cera 
impressa,)  or  wax  with  an  impression, 
adding  that  wax  without  an  impression  is 
not  a  seal,  (cera  sine  impressione  non  est 
sigUlum.)  3  Inst.  169.  This  is  the  well- 
settled  definition  of  the  common  law,  and 
it  has  been  adopted  in  several  of  the  United 
States.  In  New  York  it  has  been  decided, 
that  an  impression  upon  paper  alone  is  not 
a  seal,  except  where  it  has  been  made  so 
by  statute.  Bronson,  J.,  I  Denio^s  R.  376. 
•2  IlilVs  R.  227.  3  Id.  493.  The  same 
rule  prevails  generally  in  the  Eastern  states. 
4  Greenl.  Cruise  Dig.  [27,]  36,  38,  note. 
But  in  the  southern  and  western  states, 
from  New  Jersey  inclusive,  the  impression 
upon  wax  has  been  disused,  and  a  scroll, 
scrawl  or  flourish  with  a  pen  substituted  for 
many  purposes,  in  its  place.  See  Id,  ibid. 
4  Kent's  Com.  452,  453,  and  note.  2  HiU 
hard's  Real  Frop.  280.     See  Scroll. 

SEAL,  [Lat.  sipillum,  signum.']  A 
plate  or  disk  of  metal,  usually  of  circular 
form,  having  some  device  engraved  upon 
it,  with  which  an  impression  may  be  made 
on  wax  or  other  substance,  on  paper  or 
parchment,  for  the  purpose  of  authentica- 
tion. See  Merlin  Repert.  mot  Sceau.  Of 
this  description  are  the  seals  of  a  govern- 
ment, the  seals  of  courts,  of  public  notaries, 
and  other  public  officers. 

Private  seals  are  also  engraved  on  other 
materials,  such  as  precious  stones ;  but  the 
use  of  these  in  the  execution  of  instruments 
is  comparatively  infrequent,  and  of  far  less 
importance  than  formerly.  When  sealing 
was  the  principal  formality  in  the  execution 
of  instruments,  the  seal  used  by  a  donor  or 
grantor,  was  emphatically  and  literally  his, 
that  is,  it  was  his  private  seal,  bearing  some 
peculiar  device  by  which  it  was  known,  so 
that  the  deed  or  charter  upon  which  it 
was  impressed  was  by  that  circumstance 
known  to  have  been  executed  by  him. 
Hence  the  importance  attached  to  the  pos- 
session of  these  private  seals,  which  ap- 


pears in  various  ancient  records.  In  one 
of  the  Clause  Rolls  of  8  Edw.  I.  (m.  3,  in 
dorso,)  it  is  recorded  that  one  Henry  de 
Pergount  came  into  the  Chancery,  and 
publicly  declared  that  he  had  lost  his  seal, 
and  that  if  any  instrument  should  be  found 
sealed  with  that  seal  after  that  date,  it  was 
of  no  value  or  moment.  Blount.  In  an- 
other instrument,  dated  at  Drakelew,  in 
the  1 8th  year  of  Richard  II.,  one  John  de 
Gresley  makes  known  to  all  Christian  peo< 
pie  that  he  has  not  had  possession  of  his 
seal  for  a  whole  year  last  past,  and  being  in 
good  memory  and  sound  mind  gives  notice 
that  he  disclaims  and  totally  denies  any 
writings  sealed  with  his  seal  from  the  time 
aforesaid  until  the  day  when  his  said  seal 
should  be  restored,  mount,  voc.  Sigillum. 
And  according  to  Britton,  it  was  customary 
in  such  cases  to  have  public  notice  of  the 
loss  given  in  churches  and  market  places. 
Britt.  c.  28.     And  see  Bract,  fol.  16,  38. 

SEALED  AND  DELIVERED.  In 
conveyancing.  The  common  formula  of 
attestation  of  deeds  and  other  instruments, 
written  immediately  over  the  witnesses' 
names.  This  has  been  retained  without 
change  from  the  old  practice  when  sealing 
alone,  without  signing,  constituted  a  suffi- 
cient execution  or  authentication.  2  Bl. 
Com.  306.     See  15  Ohio  R.  107. 

SEALX,  Seaux.  L.  Fr.  Seals.  BHtt. 
c.  4.  Defauseours  de  sealx,  et  de  monoye. 
Id. 

SEAMAN.  [Lat.  nauta.'\  A  mariner ; 
one  whose  business  is  navigation ;  a  person 
who  works,  or  aids  in  navigating  a  vessel ; 
a  sailor.*  See  3  Kent's  Com.  176.  See 
Nauta. 

In  a  large  sense,  this  term  includes  all 
persons  who  do  duty  on  board  of  a  ship, 
and  are  instrumental  to  her  navigation. 
Roccus  de  Nav.  <k  Naulo,  Note  ix.  See 
Crew. 

SEARCH,  RIGHT  OF.  In  inter- 
national law.  The  right  of  belligerent 
powers  to  examine  and  search  private  mer. 
chant  vessels  at  sea,  for  enemy's  property, 
and  articles  contraband  of  war.*  1  Kent's 
Com.  153.  It  is  generally  limited  to  an 
inspection  of  the  ship's  papers,  or  the 
documentary  proofs  of  the  property  on 
board.  This  is  wholly  distinct  from  what 
is  termed  the  right  of  visit,  which  is  con- 
ceded for  the  sole  purpose  of  ascertaining 
the  real  character  of  a  vessel  sailing  under 
suspicious  circumstances.  Id.  ibid.  note. 
The  latter  right  has  been  termed  by  the 
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Supreme  Court  of  the  United  States,  the 
riffht  of  approach,  11  Wheatoii's  H. 
1,  43. 

SEARCH  WARRANT.  In  criminal 
law.  A  warrant  granted  by  a  justice  or 
magistrate  upon  the  oath  or  affirmation  of 
a  party,  authorizing  the  search  of  premises, 
usually  for  goods  stolen,  but  sometimes  for 
other  purposes.  2  Ckitt,  Gen.  Fr,  179, 
180.     1  iV^.   F.  Eev,  JSt.  [93,]  84,  §  11. 

2  Id.  [746,]  625,  §§  25—28.  Id.  [149,] 
88,  §  5.      1  Id.  [125,  §  64,]  115,  §  59. 

SECOND  DELIVERANCE,  Writ  of. 
[L.  Lat.  breve  de  secunda  deliberatione.^  In 
practice.  A  writ  allowed  a  plaintiff  in 
replevin,  where  the  defendant  has  obtained 
judgment  for  return  of  the  goods,  by  de- 
fault or  nonsuit,  in  order  to  have  the  same 
distress  again  delivered  to  him,  on  giving 
the  same  security  as  before.  3  BL  Com. 
150.  3  Steph.  Com.  668.  This  writ  has 
been  formally  abolished  in  New  York.  2 
Bev.  St.  [533,]  439,  §  63. 

SECOND  SURCHARGE.  In  English 
law.  The  surcharge  of  a  common  a  second 
time,  by  the  same  defendant  against  whom 
the  common  was  before  admeasured ;  and 
for  which  the  writ  of  second  surcharge  was 
given  by  the  statute  of  Westminster,  2. 

3  £1.  Com.  239. 

SECONDARY.  In  English  practice. 
An  officer  of  the  courts  of  King  s  Bench 
and  Common  Pleas ;  so  called  because  he 
was  second  or  next  to  the  chief  officer.  In 
the  King's  Bench  he  was  called  Master  of 
the  King's  Bench  Office,  and  was  a  deputy 
of  the  prothonotary  or  chief  clerk.  1  Arch, 
Pr.  11,  12.  By  statutes  7  WUl.  IV.  and 
1  Vict.  c.  30,  the  office  of  secondary  was 
abolished. 

SECONDARY  CONVEYANCES.  The 
name  given  to  that  class  of  conveyances, 
which  presuppose  some  other  conveyance 
precedent,  and  only  serve  to  enlarge,  con- 
firm, alter,  restrain,  restore  or  transfer  the 
interest  granted  by  such  original  convey- 
ance. 2  BL  Com.  324.  Otherwise  termed 
derivative  conveyances,  (q.  v.) 

SECONDARY  EVIDENCE.  In  prac- 
tice.  The  next  best  evidence  that  can  be 
given  of  the  contents  of  an  instrument  or 
writing,  where  the  best  possible  evidence 
the  nature  of  the  case  will  admit,  (that  is, 
the  instrument  or  writing  itself,)  cannot  be 
produced,  as  where  it  has  been  lost  or 
destroyed,  or  withheld  by  the  opposite 


party.*  Arch.  Fl.  d  Evid.  373.  Parol 
evidence  is  frequently  made  use  of  for  this 
purpose.  See  9  Wheaton's  R.  483.  Id. 
681. 

SECTA.  L.  Lat.  In  old  English  prac- 
tice. Suit.  A  number  of  persons  which 
a  plaintiff  produced  in  court,  immediately 
after  making  his  count  or  declaration,  for 
the  purpose  of  confirming  his  allegations 
by  their  testimony,  before  the  defendant 
pleaded.  M  inde  statim  producat  sectam 
sufficientem,  duos  ad  minus,  vel  tres,  vel 
plures,  si  possit ;  and  thereupon  he  shoidd 
immediately  produce  a  sufficient  suit,  two 
persons,  at  the  least,  or  three  or  more,  if  he 
can.  Bract,  fol.  410.  See  Id.  214  b, 
400  b.  Called  secia,  (from  seqtii,  to  follow,) 
because  they  were  usually  the  plaintiff's 
followers  or  retainers,  {domestici  et  fami- 
liares.)  3  Bl.  Com  295.  Bract,  fol.  214  b, 
400  b.  This  production  of  suit  became  a 
mere  form  as  early  as  the  reign  of  Edward 
II.,  but  the  formula  by  which  it  was  ex- 
pressed,— "  Et  inde  producit  sectam,^*  con- 
tinued to  be  retained  on  the  record,  and  in 
this  way  came  to  be  used  as  the  concluding 
clause  of  the  plaintiff's  declaration ;  though, 
in  the  modem  forms,  it  is  translated,  (with 
reference  to  another  meaning  of  secta,) 
"  And  thereupon  he  brings  suit,**  or,  "And 
therefore  he  brings  his  suit,**  Ac.  Steph. 
Fl.  429,  430.  3  Bl.  Com.  296.  Spelman 
seems  to  have  overlooked  this  meaning  of 
the  word. 

Pursuit  of  a  felon.  Et  sic  quod  fiat 
secta  de  terra  in  terram,  cum  omni  dili^ 
gentia,  donee  malefactores  comprehendantur ; 
and  so  that  suit  (or  pursuit)  be  made  from 
land  to  land,  (from  one  lord's  land  to  an- 
other's) with  all  dihgence,  until  the  male- 
factors be  taken.     Bract.  116. 

A  suit  or  action;  the  prosecution,  or 
following  up  of  one's  right  at  law.  Spel- 
man. Stat.  Westm.  2,  c.  40.  Secta  eff< 
pugna  civilis ;  sicut  actor es  armantur 
actionibus,  et  quasi  accinguntur  gladiis, 
ita  rei  [e  contra,^  muniuntur  exceptiondbus, 
et  de/enduntur  qua^i  clypeis.  A  suit  is  a 
civil  battle ;  as  plaintiff's  are  armed  with 
actions,  and  girded  [with  them]  as  it  were, 
with  swords,  so  defendants  on  the  other 
hand  are  guarded  with  exceptions,  [pleas 
or  defences,]  and  defended  [with  them]  as 
it  were  with  shields.  Hob.  20.  This,  with 
the  exception  of  the  words  secta  est  pugna 
civilis,  is  a  quotation  from  Bracton.  Bnui. 
fol.  399  b. 

A  feudal  service,  by  which  a  tenant  was 
bound  to  attend  his  lord's  court.  See 
Secta  curia. 

A  customary  service  on  the  part  of  ft 
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tenant,  to  grind  his  grain  at  hb  lord's  mill. 
See  Secta  ad  molendinum. 

In  old  records.  A  suit  of  clothes.  Cowell, 
Spelman, 

SECTA  AD  MOLENDINUM.  L.  Lat. 
In  old  English  law.  Suit  at  mill;  the 
customary  service  of  doing  auil  to  another's 
mill,  A  ser^'ice  which  was  due  hy  usage 
time  out  of  mind,  from  the  persons  resident 
in  a  particular  place,  of  carrying  their  corn 
to  a  certain  mill  to  he  ground.  3  Bl.  Com, 
235.  The  writ  de  secta  ad  molendinum 
was  given  as  a  remedy  for  the  withdrawal 
of  this  service.     Id.  ibid, 

SECTA  AD  FURNUM.  L.  Lat.  In 
old  English  law.  Suit  due  to  a  man's 
public  oven  or  bake  house.  3  Bl,  Com,  235. 

SECTA  AD  TORRALE.  L.  Lat.  In 
old  English  law.  Suit  due  to  a  man's  kiln 
or  malthouse.     3  Bl,  Com.  235. 

SECTA  CURIAE.  L.  Lat.  In  feudal 
and  old  English  law.  Suit  of  court ;  the 
service  of  following  the  lord  in  his  court, 
or  of  attending  his  court.  A  service  which 
aU  feudal  tenants  were  bound  to  perform  ; 
the  object  of  such  attendance  being  to  an- 
swer such  complaints  as  might  be  alleged 
against  themselves,  as  well  to  to  form  a 
jury  or  homage  for  the  trial  of  their  fellow 
tenants.*     2  Bl,  Com.  54. 

SECTATOR.  L.  Lat.  [from  secta,  suit.] 
In  old  English  law.  A  suitor ;  one  who 
was  bound  to  do  suit,  especially  suit  at 
court.  The  sectatores,  or  suitors  of  the 
courts,  were  the  judges  who  transacted  the 
business.      Wortkington  on  Juries,  19. 

SECTORES.  Lat.  In  the  Roman  law. 
Purchasers  at  auction,  or  public  sales. 
Babington  on  Auctions,  2.  Properly,  the 
purchasers  of  confiscated  property.  Adams 
Rom.  Ant,  49. 

SECUNDUM.  Lat.  In  the  civil  and 
common  law.  According  to.  Secundum 
honos  mores  ;  according  to  good  usages ; 
according  to  established  custom ;  regularly, 
orderly.  Calv,  Lex,  Secundum  quanti- 
tatem  terrce ;  according  to  the  quantity  of 
land.     Flowd,  10. 

For;  in  favor  of;  (pro.)     Calv,  Lex, 
Near ;  (prope.)  Secundum  ripam  ;  near 
the  bank.    Id.    Secundum  parietem ;  near 
the  wall.     Id, 

SECUNDUM  ALLEGATA  ET  PRO- 
BAT  A.     Lat.    According  to  the  things 


alleged  and  proved ;  according  to  the  allega- 
tions and  proofs.     1  Sumner  s  B*  375. 

SECUNDUM  FORMAM  STATUTI. 
Lat.  According  to  the  form  of  the  statute. 
This  phrase  is  adduced  by  Sir  W.  Black- 
stone  to  show  the  inferiority  of  the  English 
language  to  the  Latin  in  point  of  concise- 
ness ;  seven  English  words  being  necessary 
to  express  the  meaning  of  three  Latin.  3 
BL  Com,  323,  and  note.  The  phrase 
secundum  statutum  is  found  in  the  civil  law. 
Calv,  Lex, 

SECUNDUM  SUBJECTAM  MATE- 
RIAM.  L.  Lat.  According  to  the  subject 
matter.     1  Bl.  Com,  229. 

SECURUS.  Lat.  Secure ;  safe  or  sure. 
See  Si  te/ecerit  securum. 

SECURITAS.  Lat.  [from  «wfirM«,  q.  v.] 
In  old  English  law.  Security  ;  surety.  See 
infra. 

In  the  civil  law.  An  acquittance,  or 
release,  (apocha,)     Spelman,     Calv.  Lex, 

SECURITATE  PACIS,  Breve  De,  L. 
Lat.  In  old  English  practice.  Writ  of 
security  of  the  peace.  A  writ  which  lay 
for  one  who  was  in  fear  of  some  bodily 
harm  from  another ;  as  where  another  had 
threatened  to  kill,  beat  or  assault  him. 
F,  N,  B.  79  G.  Called  in  the  Register, 
breve  de  minis,  a  writ  of  threats,  or  in  case 
of  threats.     Reg.  Grig.  88  b. 

SECURITY.  [Lat.  securitas,  q.  v.] 
That  which  makes  secure.  An  instrument 
given  to  secure  the  performance  of  an  act 
or  contract. 

A  surety ;  a  person  bound  by  such  an 
instrument.  But  surety  is  the  more  proper 
term  in  this  application. 

SECURITY  FOR  COSTS.  In  prac- 
tice. A  security  which  a  defendant  in  an 
action  may  require  of  a  plaintiff  who  does 
not  reside  within  the  jurisdiction  of  the 
court,  for  the  payment  of  such  costs  as 
may  be  awarded  to  the  defendant.  1  Tidd*s 
Pr.  534.  2  Arch,  Pr,  213.  1  Barr, 
Pr,  116. 

Securiav  cxpediunlnr  iie||«tia  c«HiHiiaaa 
plnribasy  ct  plaa  ridcni  •cnii  qaani  •calnn. 

Matters  entrusted  to  several  are  more  se- 
curely dispatched,  and  [several]  eyes  see 
more  than  [ooe]  eye.     4  C7o.  46  a. 

SECUS.    Lat.    Otherwise,  (a/tter.)   Se« 
Aliter. 
Amiss ;  contrary.     Calv,  Lex. 


Digitized  by 


Google 


SED 


(920) 


S£I 


SED  NON  ALLOCATUR.  L.  Lat. 
But  it  is  not  allowed.  See  Allocatur ,  and 
the  old  reports,  passim, 

SEDENTE  CURIA.  L.  Lat.  The 
court  sitting ;  during  the  sitting  of  the 
court. 

SEDERE.  Lat.  To  sit,  as  a  court,  or 
the  judges  of  a  court.  See  Sedente  curia. 
Bracton  uses  residere. 

In  the  civil  law.  To  be  satisfactory  to  a 
judge,  (placere.)  Si  hoc  judici  sederit :  if 
this  be  approved  by  the  judge.  Dig. 
2.  8.  1.  2. 

SEDERUNT.  L.  Lat.  (They  sat.)  In 
Scotch  law.  The  session  or  sitting  of  a 
court.     See  Acts  of  sederunt. 

SEDES.  Lat.  A  see ;  the  dignity  of  a 
bishop.     3  Steph.  Com.  65. 

SEDITIO.  Lat.  [from  seorsum,  apart, 
and  ire,  to  go.]  In  the  civil  law.  Dis- 
turbance of  the  public  tranquilUty,  {quietis 
public€B  perturbatio.)     Cod.  9.  30.  1. 

In  old  English  law.  Sedition  ;  treason. 
Glanv.  lib.  1,  c.  2.     1  Hal.  P.  C  11,  note. 

SEDITION,  [from  seditio,  q.  v.]  In 
cnmina^  law.  An  offence  against  the  go- 
vernment of  a  country,  not  capital,  and  not 
amounting  to  treason,  consisting  of  attempts 
made  by  meetings,  or  by  speeches  or  pub- 
lications, to  disturb  the  tranquillity  of  the 
state,  or  to  excite  discontent  against  the 
government.*  It  is  of  the  like  tendency 
with  treason,  but  without  the  overt  acts 
which  are  essential  to  constitute  the  latter 
crime.     Brande. 

Sedition,  {seditio,)  is  used  by  the  oldest 
writers  on  English  law,  (Glanville,  Bracton 
and  Hengham,)  in  the  sense  of  treason,  and 
seditio  continued  to  be  the  technical  word 
in  legal  proceedings  untjl  the  term  proditio 
prevailed  in  its  room.  In  the  time  of  Sir 
Matthew  Hale,  sedition  had  lost  this  ancient 
sense,  which  accounts  for  the  comparative 
disuse  of  the  term  in  modern  English  law, 
and  its  entire  omission  in  some  of  the  dic- 
tionaries and  standard  treatises.  1  Hal. 
P.  C.  11,  and  note. 

SEDUCTION,  [from  Lat.  seduciio,  from 
seducere,  to  draw  aside.]  The  debauching 
of  a  woman  ;  the  offence  of  inducing  a  wo- 
man to  consent  to  unlawful  intercourse. 
See  3  BL  Com.  140.     3  Steph.  Com.  640. 

SEE.     L.  Fr.     Seat.     Kelham. 


SEI.  L.  Fr.  Him  ;  his ;  them.  Kel- 
ham. 

SEIGNIORY.  [L.  Fr.  seigmoury  ;  L. 
Lat.  dominicum,  dominium.^  In  feudal 
and  English  law.  Lordship ;  the  estate 
which  a  lord  had  in  the  land  held  by  his 
tenant ;  the  ultimate  property  retained  by 
the  lord.     See  Dominicum. 

A  lordship  or  manor.     CowelL 

SEIGNIOUR.  L.  Fr.  [Lat.  dominus.] 
Lord  ;  a  lord.     Britt.  c.  68. 

SEISER.  L.  Fr.  To  take;  to  take 
hold  of.  Seiser  et  tener  ;  to  take  and  hold. 
Britt.  c.  40. 

SEISIN.  [L.  Fr.  seisine,  from  seiser, 
saisir,  to  seize ;  L.  Lat.  seisina,  seysina, 
q.  v.]  Possession ;  possession  of  land ; 
possession  of  an  estate  of  freehold  in  lands. 
Co.  Litt.  153  a.  2  CrahVs  Real  Prop. 
1000,  §  2374. 

In  its  feudal  sense,  actual  corporal  pos- 
session of  land  ;*  investitiu-e.  Spelman. 
The  ownership  of  a  feudal  tenant.  1  Spencers 
Chancery,  135,  note.  "  Seisin  is  a  techni- 
cal term  to  denote  the  completion  of  that 
investiture  by  which  a  tenant  was  admitted 
into  the  tenure,  and  without  which  no  free- 
hold could  be  constituted  or  pass.''  Lord 
Mansfield,  1  Burr.  60,  107.  See  Seisina, 
Seysina, 

Seisin  is  properly  applied  to  freehold, 
possession  to  goods  and  chattels,  although 
sometimes  the  one  is  used  instead  of  the 
other.  Co.  Litt.  17  a.  Seisin  in  deed  is 
actual  possession  of  the  freehold ;  seisin  in 
law  is  a  legal  right  to  such  possession.  4 
Kent's  Com.  386,  note.  In  some  of  the 
United  States,  seisin  means  merely  owner- 
ship, and  the  distinction  between  seisin  in 
deed  and  in  law  is  not  known  in  practice. 
1  Hilliard's  Real  Prop.  82,  83. 

SEISINA,  Seysina,  Saisina.  L.  Lat. 
[from  L.  Fr.  seisine,  q.  v.]  In  old  English 
law.  Seisin ;  possession  of  a  freehold  estate. 
Seivina  facit  Mtiritem.  Seisin  makes  the 
stock.  2  BL  Com.  209.  Actual  seisin 
of  a  person  makes  him  the  root  or  stock 
from  which  all  future  inheritance  by  right 
of  blood  must  be  derived.  Id.  ibid.  This 
maxim  has  been,  in  effect,  discarded  in 
England,  by  the  late  Inheritance  Act,  3  <k 
4  Will.  IV.  c.  106,  which  establishes  in 
every  case  the  rule  that  descent  shall  be 
traced  from  the  purchaser.  1  Steph.  Com. 
367.  Broom's  Max.  226 — 2*29.  It  is  ab- 
rogated, also,  in  most  of  the  United  States. 
4  Kent's  Com.  388,  389. 
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SEISIK  L.  Fr.  [from  seUer,  q.  v.]  In 
old  English  law.  Seised.  Called  by  Lord 
Coke,  **  a  word  of  art,  and  in  pleading  only 
applied  to  a  freehold  at  least,  as  possesw, 
(possessed,)  is,  for  distinction  sake,  to  a 
chattel  real  or  personal."  Co.  lAti,  200  b. 
17  a.     i/t//.  sect.  324. 

SEISIRE.  L.  Lat.  In  old  English  law. 
To  take;  to  be  seised.  Seisitus;  seised. 
Oro,  Jac.  634.     See  Seynre. 

8ELDA.    L.  Lat.     In  old  English  law. 

A  window ;  a  shop-window.     Assis.  Men- 

9ur.  9  Etc.  I.     Spelman, 

A  shop,  shed  or  stall.     CowelL 

A  wood  of  sallows,  willows,  or  withies. 

Co,  LitL  4  b. 

SELECTI  JUDICES.  Lat.  In  the 
Roman  law.  Selected  judges ;  persons 
chosen  by  lot,  out  of  a  larger  number,  to 
aet  as  judices  in  criminal  cases.  Hallifax 
Anal  b.  3,  c.  13,  num.  4,  20.  Adam's  Rom, 
Ant.  276,  280.  The  points  of  resemblance 
between  ihes/^  judices  and  the  yuror«  of  the 
common  law,  have  been  particularly  noticed 
by  Blaokstone,  but,  as  remarked  by  Dr. 
Hallifax,  his  observations  on  this  head 
would  have  been  better  placed,  if  inserted 
in  that  part  of  the  commentaries  which 
treats  of  criminal  proceedings.  3  BL  Com. 
366.  The  selecti  judices  were  exclusively 
used  in  what  were  termed  publicajudicia,  or 
criminal  trials,  and  not  at  all  in  the  trial  of 
civil  causes.  Hall.  Anal.  b.  3,  e.  13,  num. 
31,  note. 

SELL  L.  Fr.  Of  this  ;  this.  Ktlham. 
A  corruption  of  celui. 

8ELI0.  Lat.  [from  Fr.  seillon,  ground 
nused  between  two  furrows,  from  Sax,  sul 
or  syl,  a  plough.]  In  old  English  law.  A 
selion  or  ridge  of  land,  contaming  no  cer- 
tain quantity,  but  sometimes  more  and 
sometimes  less.  Spelman.  Co.  Litt,  5  b. 
CowelL 


SEMBLABLE. 
Britt.  c.  66. 


L.  Fr.     Similar;  like. 


SEMBLE.  L.  Fr.  Seems ;  it  seems. 
A  term  used  in  the  books,  expressive  of  an 
opinion  on  some  point  not  definitely  settled ; 
or  expressive  of  an  opinion  as  to  ihe  appli- 
cation or  bearing  of  some  decision  upon  a 
particular  point. 

SEMESTRIS,  Semestre.  Lat.  [from  sex, 
912,  and  mensis,  month.]     Of,  or  for  six 


months.  Big.  27. 1.  41.  SUzt  Wesim.  2, 
c.  5.     2  Inst.  361. 

SEMI-PLENA  PROBATIO.  Lat.  In 
the  civil  law.  Half-full  proof ;  half  proof. 
3  Bl.  Com.  370.     See  Half-proof. 

SEMPER.  Lat.  Always,  n^mperim 
daUis   lMaigai«r»  pmfereads  mumU       In 

doubtful  cases,  the  more  favorable  construc- 
tions are  always  to  be  preferred.  Dig.  50. 
17.  56. 

Semper  ita  flat  relstie,  at  T«le»t  di«p«siti«. 

Reference  [of  a  disposition  in  a  will]  should 
always  be  so  made,  that  the  disposition 
may  have  effect.     6  Co.  76  b. 

Seatper  praanaiitar  pra    leffitiatatiaaa 

paararam.  The  presumption  always  is  in 
favor  of  the  legitimacy  of  children.  6  Co. 
98  b,  Bury's  case.  Co.  Litt.  126  a.  Best 
on  Evid.  336,  §  297. 

Scatper  pravaailtar  pra  aeatcatia.  The 
presumption  always  is  in  favor  of  a  sentence. 
3  Bulstr.  42.     Branch's  Pr. 

Seaipcr  «ai  aaa  praMbct  pra  m%  iaterre* 
aire^  aiaadara  creditar.      He  who  does  not 

prohibit  the  intervention  of  another  in  his 
behalf,  is  supposed  to  authorize  it.  2  Kent's 
Com.  616.  Big.  14.  6.  16.  Id.  46.  3. 
12.  4. 

SEN,  Sens.  L.  Fr.  [from  Lat.  senstis.\ 
Sense ;  reason ;  mind  ;  understanding.  En 
son  droit  sen  ;  in  his  right  mind.  Britt.  c. 
86.     En  lour  droit  sens.     Id.  c.  28. 

SENATOR.  Lat.  In  the  Roman  law. 
A  member  of  the  senatus,  (senate.)  Calv. 
Lex. 

In  old  English  law.  A  member  of  the 
king's  «ouncil,  or  council  board ;  a  king's 
councillor.  Senator es  sunt  partes  corporis 
regis ;  councillors  are  parts  of  the  king's 
body.  Staundf  72,  E.  4  Inst.  63,  in 
marg.  They  are  mcorporated  to  the  king 
himself,  and  bear  part  of  his  cares.    Id.  63. 

SENATUS.  Lat  In  the  Roman  law. 
The  senate ;  the  great  national  council  of 
the  Roman  people. 

The  place  where  the  senate  met.  Calv. 
Lex.  Aul.  Gell.  Noct.  Att.  xviii.  7.  6. 
But  this  was  more  commonly  termed  curia, 
(q.v.) 

SENATUS  CONSULTUM.  Lat.  In 
the  Roman  and  civil  law.  A  decree  of  the 
senate.  Defined  in  the  Institutes  to  be 
"  that  which  the  senate  orders  or  ordains," 
{quod  senatus  jubet  atque  eonstituit.)  Inst. 
1.  2.  5.    The  senatfM  eonsulta  were  among 
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the  most  important  sources  of  Roman  juris- 
prudence. 1  Kent* 9  Com.  527,  532.  1 
Mackeld.  Civ,  Law,  19,  28,  §§  28,  38. 

8ENATUS  CONSULTUM  ORFICIA- 
NUM.  Lat.  In  the  civil  law.  The  Or- 
fician  decree  of  the  Senate.  A  decree  en- 
acted in  the  consulate  of  Orficius  and  Ru- 
fus,  in  the  reign  of  the  Emperor  Marcus 
Antoninus,  by  which  children,  both  sons  and 
daughters,  were  admitted  to  the  inheritance 
of  their  intestate  mothers.     Inst  3.  4.  pr. 

SENATUS  CONSULTUM  PEGASI- 
ANUM.  Lat.  In  the  civil  law.  The 
Pegasian  decree  of  the  Senate.  A  decree 
enacted  in  the  consulship  of  Pegasus  and 
Pusio,  in  the  reign  of  Vespasian,  by  which 
an  heir,  who  was  requested  to  restore  an 
inheritance,  was  allowed  to  retiun  one-fourth 
of  it  for  himself.  Inst.  2.  23.  5.  This  was 
declared  by  Justinian  to  be  superseded  by 
the  Senaius  consultum  Trebellianum,  (q.  v.) 
Id.  2.  23.  7.  Heinecc.  Mem.  Jur.  Civ.  lib. 
2,  tit.  23,  §  668. 

SENATUS  CONSULTUM  TREBEL- 
LIANUM.  Lat.  In  the  civil  law.  The 
Trebellian  decree  of  the  Senate.  A  decree 
enacted  in  the  consulate  of  Trebellius  Maxi- 
mus  and  Annaeus  Seneca,  in  the  reign  of 
Nero,  by  which  it  was  provided  that  if  an 
inheritance  was  restored  imder  a  trust,  all 
actions  which,  by  the  civil  law,  might  be 
brought  by  or  against  the  heir,  should  be 
given  to  and  against  him  to  whom  the  in- 
heritance was  restored.     Inst,  2.  23.  4. 

SENATUS  CONSULTUM  VELLEI- 
ANUM.  Lat.  In  the  civil  law.  The 
Velleian  decree  of  the  Senate.  A  decree 
enacted  in  the  consulship  of  Yelleius,  by 
which  married  women  were  prohibited 
from  making  contracts.  Siary^s  Confi,  of 
Laws,  §  425. 

SENESCHAL.  L.  Fr.  [L.  Lat.  «en««- 
callus,  seneschallus,  from  sein,  a  house  or 
place,  and  sckalc,  an  officer  or  governor.] 
In  old  European  law.  A  French  title  of 
office  and  dignity,  derived  from  the  middle 
ages,  answering  to  that  of  steward  or  high 
steward  in  England.  Seneschals  were  origi- 
nally the  lieutenants  of  the  dukes  and  other 
great  feudatories  of  the  kmgdom ;  some- 
times termed  haillis  or  bailiffs.     JBrande. 

In  old  English  law.  A  steward.  Bailera 
a  le  seneschal ;  shall  deliver  to  the  steward. 
Litt.  sect.  78.     Co.  Litt.  61  a.     Cowell. 

SENEUCIA.  L.  Lat.  In  old  records. 
Widowhood.     Cowell, 


SENIORES.  Lat.  In  old  English  law. 
Seniors;  ancients;  elders.  A  term  applied 
to  the  great  men  of  the  realm,  {regni  mag- 
nates.)    Spelman. 


SENSUS.  Lat.  Sense;  meaning; 
reason ;  understanding.  Sea»a«  Tcrb«r«Bi 
est  »■!■§«  legis.  The  sense  of  the  words 
is  the  soul  of  the  law.  5  Co.  2  b,  Elmer* t 
ca^e, 

Senaaa  Terb«r«Hi  ex  caas»  diceadl  »ccft- 
plcndas  rat;  ct  acmi^nea  aeatper  acclipi- 
cadi  «aat  •ecandam  ■■bJ«claHi  atatoriaBi. 

The  sense  of  words  is  to  be  taken  from  the 
occasion  of  speaking  them,  and  discourses 
are  always  to  be  interpreted  according  to 
the  subject  matter.  4  Co.  13  b.  Apptied 
to  cases  of  slander  by  words.  Id,  ibid. 
See  2  Kent's  Com.  555. 

SENTENCE.  [L&t.  sententia,  ({.  y,]  In 
the  civil  law.  The  judgment  of  a  court 
pronounced  after  the  hearing  of  a  cause. 
Hallifax  Anal.  b.  3,  c.  9,  num.  41.  Id. 
c.  11,  num.  25.  Used  in  admiralty  prac- 
tice, in  the  same  sense.  1  Kent*s  Com.  102. 

In  the  common  law,  sentence  is  exclu- 
sively used  to  denote  the  judgment  in 
criminal  cases.    4  Bl,  Com.  376. 

SENTENTIA.  Lat.  Sense ;  import ; 
meaning,  as  distinguished  from  mere  words. 
Calv.  Lex, 

The  sentence  of  a  judge  or  court.  Inst. 
4.   11.  4.      Judicial  opinion.      SoiicBtia 

facit  Ja»y  at  lesi*  iaterpFatatia  le||i»  tIbi 

abtiact.  Judicial  opinion  makes  law,  and 
the  mterpretation  of  law  obtains  the  force 
of  law.  Ellesm.  Postn.  55.  Branches 
Fr. 

•eateatia  iaterlacataria  ravacari  paMct. 

An  interlocutory  sentence,  or  order  of  a 
judge  may  be  revoked,  (but  a  judgment 
cannot.)     Bacons  Max.  81,  in  reg.  20. 
Seataalia  aaa  fcrtar  de  rabav  aaa  li^aidi*. 

Sentence  is  not  given  upon  matters  that  are 
not  clear.     Jenk.  Cent.  7,  case  9. 

SENTENTLALITER.  L.  Lat.  In  old 
Enghsh  law.  By  sentence.  Sententialiter 
terminatum.     Artie,  Cleri,  c.  6. 

SEP.  L.  Fr.  Stock ;  a  stock.  Britt. 
c.  31.    Seps  ;  ceps ;  the  stocks.     Kelham. 

SEPARALE.  L.  Lat.  In  old  English 
law.  Several ;  a  several  or  separate  share 
or  portion.  Ita  quod  nullus  sciat  suum 
separate ;  so  that  no  one  knows  his  several. 
Bract,  fol.  226. 

SEPARATE  ESTATE.  Property  given 
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or  settled  to  the  separate  use  of  a  married 
woman.  See  2  Moper  on  Hush,  <&  Wife, 
151,  et  seq.     2  Kent's  Com.  162. 

SEPARATE  MAINTENANCE.  The 
maintenaace  of  a  woman  bj  her  husband, 
on  an  agreement  to  hve  separately.*  An 
allowance  made  by  a  husband  to  his  wife 
for  her  separate  support  and  maintenance. 
Bouvier,  See  2  Boper  on  Hush,  d:  Wife, 
267,  ei  seq,     2  Stepk.  Com,  309. 

SEPARATIM.  Lat.  In  old  convey- 
ancing. Severally.  A  word  which  made 
a  several  covenant.  6  Co,  23  a,  Mathew- 
son's  case, 

SEPTUM.  Lat.  [from  sepere,  to  enclose.] 
In  the  Roman  law.  An  enclosure ;  an 
enclosed  place  where  the  people  voted ; 
otherwise  called  ovi/e.  Adam's  Bom,  Ant,  99. 

In  old  English  law.  An  enclosure  or 
close.     Cowell. 

SEPTUNX.  Lat.  In  the  Roman  law.  A 
division  of  the  as,  containing  seven  uncial  or 
duodecimal  parts ;  the  proportion  of  seven- 
twelfths.     2  Bl.  Com,  462,  note.     See  As, 

SEQUATUR  SUB  SUO  PERICULO. 
L.  Lat.  ( Let  him  follow  at  his  peril.)  In 
old  English  practice.  A  writ  which  issued 
where  a  sheriff  had  returned  nihil,  upon  a 
summoneas  ad  warrantizandum,  and  after 
an  alias  and  pluries  had  been  issued.  So 
called,  because  the  tenant  lost  his  lands 
without  any  recovery  in  value,  imless  upon 
that  writ  he  brought  the  vouchee  into 
court.     Boscoe's  Beal  Act,  268.     Cowell, 

SEQUELA.  L.  Lat.  [from  sequi,  to 
follow  or  sue.]  In  old  English  law.  Suit ; 
process  or  prosecution.  Sequela  causae; 
the  process  of  a  cause;  the  process  and 
depending  issue  of  a  cause  or  trial.  Cowell. 
Seqnela  curies;  suit  of  court.  2  Mon, 
Angl.  253. 

The  suit  of  a  villein ;  the  retinue  and 
appurtenances  to  the  goods  and  chattels  of 
servile  tenants.  Cum  sequela,  et  catallis 
suis  qua:  corpus  sequuntur  ;  with  his  suit 
and  all  his  chattels  which  follow  his  body. 
Bract,  fol.  197  b.  Ouesque  ses  chateux,  et 
tout  sa  suyte.     Britt,  c.  38. 

SEQUESTER.  Lat.  [from  sequi,  to 
foUow.J  In  the  civil  law.  A  person  with 
whom  two  or  more  contending  parties 
deposited  the  subject  matter  of  the  con- 
troversy, {apud  quern  plures  eandem  rem 
de  qua  controversia  est,  deposuerunt.)  Dig. 
50*  16.  110.     So  called,  says  the  Digest, 


from  the  circumstance  that  it  is  entrusted 
to  one  who  meets,  or  as  it  -were,  follows  the 
contending  parties,  {ab  eo  quod  occurrenti 
aut  quasi  sequenti  eos  qui  contendunt,  com- 
mit titur.)  Id,  ibid.  Or,  according  to 
Gellius,  because  both  paities  followed  or 
relied  upon  the  good  faith  of  the  person  so 
chosen,  {quod  ejus,  qui  electus  sit,  utraque 
parsfdem  sequatur.)     Noct,  Alt,  xx.  11. 

A  mediator  or  umpire  between  two  par- 
ties, {interventor ;)  a  middle-man,  (Gr. 
fisaiyyvog,)     Calv,  Lex, 

To  SEQUESTER  (or  SEQUESTRATE.) 

iLat.  sequestrare^  In  the  civil  law.  To 
deposit  a  thing  which  is  the  subject  of  a 
controversy,  in  the  hands  of  a  third  person, 
to  hold  for  the  contending  parties.  See 
Sequester,  To  take  a  thing  which  is  the 
subject  of  a  controversy,  out  of  the  pos- 
session of  the  contending  parties,  and  de- 
posit it  in  the  hands  of  a  third  person.  Calv. 
Lex, 

In  equity  practice.  To  take  possession 
of  the  property  of  a  defendant,  and  keep 
the  same  until  he  shall  have  cleared  him- 
self of  a  contempt.     See  Sequestration, 

In  English  ecclesiastical  practice.  To 
gather  the  fruits  of  a  void  benefice,  and 
keep  them  for  the  use  of  the  next  in- 
cumbent. Stat.  28  Hen,  VIIL  c.  11. 
Cowell,  voc.  Sequestration,  To  take  pos- 
session of  the  ecclesiastical  property  of  a 
defendant,  and  hold  it  until,  out  of  the 
rents,  tithes  and  profits,  the  plaintiff's  debt 
be  satisfied.  See  Sequestrari  facias.  To 
dispose  of  the  goods  and  chattels  of  one 
deceased,  whose  estate  no  man  would  inter- 
meddle with.     Cowell,  voc.  Sequestration. 

In  international  law.  To  seize  the  pro- 
perty of  an  individual,  and  appropriate  it  to 
pubhc  use;  to  confiscate.  Particularly 
applied  to  the  confiscation,  by  a  belligerent 
power,  of  debts  due  from  its  subjects  to  the 
enemy.     1  Kent's  Com.  62,  et  seq. 

SEQUESTRARE.  Lat.  [from  sequester, 
q.  v.]  In  the  civil  law.  To  sequester  or 
sequestrate.     Calv.  Lex. 

SEQUESTRARI  FACIAS.  L.  Lat. 
(You  cause  to  be  sequestered.)  In  English 
ecclesiastical  practice.  A  process  in  the 
nature  of  a  levari  facias,  commanding  the 
bishop  to  enter  into  the  rectory  and  parish 
church,  and  to  take  and  sequester  the 
same,  and  hold  them  until,  of  the  rents, 
tithes  and  profits  thereof,  and  of  the  other 
ecclesiastical  ^oods  of  a  defendant,  he  have 
levied  the  plaintiff's  debt.  3  Bl,  Com.  418. 

SEQUESTRATION.  [Lat.  sequestratio, 
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from  sequeitrare,  q.  v.]  In  the  civil  law. 
The  depositing  of  a  thing  in  controversy, 
by  the  contending  parties  themselves,  in 
the  hands  of  a  third  person,  called  seqtiester, 
(q.  V.)  to  be  held  indiflFerently  between 
them,  and  to  be  delivered  to  the  party  tt ho 
should  be  found  to  be  entitled  to  it. 

The  taking  of  a  thing  in  controversy  out 
of  the  possession  of  the  contending  parties, 
by  order  of  a  court,  and  entrusting  it  to  a 
third  person,  to  be  held  indiflFerently  be- 
tween them,  and  delivered  to  the  successful 
party.     Calv.  Lex.     Cowell. 

In  English  practice.  The  taking  posses- 
sion of  a  defendant's  property,  by  virtue  of 
a  judicial  process,  and  holding  it  until  some 
act  be  doue,  or  claim  satisfied ;  as  until  a 
defendant  in  equity  clears  himself  of  a 
contempt,  or,  in  ecclesiastical  practice,  until 
out  of  the  rents  and  profits,  the  plaintiff's 
debt  be  levied*  8  £1.  Com,  444,  418. 
See  Sequestrari  facias. 

The  act  of  the  ordinary  in  disposing  of 
the  goods  and  chattels  of  one  deceased, 
whose  estate  no  one  will  meddle  with. 
CowelL  Or,  in  other  words,  the  taking 
possession  of  the  property  of  a  deceased 
person,  where  there  is  no  one  to  claim  it. 

In  international  law.  The  seizure  of  the 
property  of  an  individual,  and  the  appro- 
priation of  it  to  the  use  of  the  government. 
See  To  sequester. 

SEQUI.  Lat.  To  follow.  Sc^ai  4ebet 
p«t«Btia  Jaailtiaai,  b«h  prKCedere.  Power 

ought  to  follow  justice,  not  go  before  it. 
2  Inst.  464. 

In  old  English  practice.  To  sue;  to 
prefer  an  action  ;  to  prosecute  or  follow  up 
a  suit  or  cause,  in  electione  illius  qui 
sequitur ;  at  the  election  of  him  who  sues. 
Stat.  Westm.  2,  c.  18. 

To  sue  out;  to  obtain  or  issue  process 
from  a  court.  Pro  hujusmodi  debito  aut 
damnis,  sequi  breve;  for  such  debt  or 
damages,  to  sue  out  a  writ.     Id,  ibid. 

SEREMENT,  Serment.  L.  Fr.  [from 
Lat.  sacramentum.']  An  oath.  Stat.  Westm, 
1,  c.  38.     Britt,  c.  45. 

SERF,  Serfe,  L.  Fr.  [from  Lat.  servus,"] 
A  slave.  Que  celuy  que  serroit  pris  \en 
bataille]  demorast  serfe  a  son  pamour  a 
toutz  jours  ;  that  he  who  should  be  taken 
[prisoner  in  battle]  should  remain  a  slave 
to  his  captor  forever.     Britt,  c.  31. 

A  villein.     Id,  ibid. 

SERIANTIA.  L.  Lat.  ffrom  L.  Fr. 
seriaunt,  q.  v.]  In  old  Englisn  law.  Ser- 
jeanty.     Brad.  fol.  86  b.     See  Serjeanty. 


SERIATIM.  L.  Lat  [from 
order.]  In  order;  one  after  another.  A 
term  used  in  the  reports  to  denote  the 
delivery  of  separate  opinions  by  the  judges, 
one  after  another,  which  is  done  in  some 
cases,  instead  oi  having  the  opinion  of  the 
court  delivered  by  a  smgle  judge. 

SERJANS,  Serjantus,  Serzianius,  Sar- 
gantus.  L.  Lat.  In  old  European  law. 
A  Serjeant.     Spelman,    See  Serjeant. 

SERJANTIA,  Seriantia.  L.  Lat.  In 
old  English  law.  Serjeanty.  Spelman. 
Bract,  fol.  86  b.     See  Serjeanty, 

SERJEANT,  Serjant,  Serjent.  L.  Fr. 
&  Eng.  [L.  Fr.  seriaunt ;  L.  Lat.  serjans, 
serjantus,  serjandus,  sargantus,  serzianius, 
serzientus  ;  from  Lat.  servuns,  serving,  one 
who  serves.]  The  title  of  several  ofl^cers 
in  the  common  law,  generally  of  the  mini- 
sterial class.  Spelman,  voc.  Serjans.  See 
infra.  Written  by  Cowell,  sergeant,  which 
is  also  the  form  preferred  in  some  modern 
dictionaries.  But  that  Serjeant  is  the  pro- 
per form  is  clearly  shown  by  the  use  of  the 
Fr.  seriant  in  Britton,  and  the  Lat.  seriantia, 
in  Bracton,  the  modem  j  being  constantly 
written  t,  in  the  old  books. 

SERJEANT  AT  LAW.  [L.  Lat.  wr- 
viens  ad  legem,]  The  highest  degree  of 
counsel  in  the  common  law,  corresponding 
with  doctor  in  the  civil  law.  Called  also 
anciently,  Serjeant  of  the  coif,  and  Serjeant 
counter,  (serviens  narrator.)  CowelL  Spel- 
man, voc.  Serjans,  Fortescue,  de  L.L. 
AngluB,  c.  60.  The  title  literally  imports, 
one  who  attends  the  service  of  the  king  and 
his  people,  in  the  study,  profession  and 
practice  of  the  law.     Id.  ibid.  note. 

This  has  always  been  a  degree  of  the 
highest  dignity  in  the  English  law,  being 
what  an  old  writer  describeis  as  "  the  semi- 
nary of  justice,  out  of  which  the  judges  are 
called ;''  and  down  to  the  present  day,  none 
but  a  Serjeant  at  law  can  be  a  judge  of 
either  of  the  superior  courts  at  Westmin- 
ster. 3  Bl.  Com,  27.  Until  within  a  veiy 
late  period  also,  the  Serjeants  (or  couniort, 
as  they  were  termed,)  had  the  exclusive 
privilege  of  pleading  and  practising  in  the 
court  of  Common  Pleas,  or  Bench,  that 
being  the  court  in  which  the  common  law 
of  England  was  supposed  to  be  most 
strictly  observed.  CowelL  3  Mann,  Or, 
d:  S.5S7.     See  Countor,  To  count, 

Serjeants  are  made  by  the  king's  or 
queen  s  writ,  addressed  to  such  as  are  called, 
commanding  them  to  take  upon  them  that 
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degree  by  a  certain  day.  The  assumption 
of  the  degree  was  formerly  markea  by 
peculiar  ceremonies.  The  candidates  for 
the  degree  assembled  at  Serjeant's  Inn, 
before  the  two  chief  justices  and  the  jus- 
tices of  both  benches,  and  after  counting, 
and  having  their  coifi  and  scarlet  hoods 
put  on,  were  attired  in  their  party-colored 
robes,  and  widked  in  procession  to  West- 
minster, where  they  counted  at  the  bar  of 
the  Common  Pleas,  had  their  writs  read, 
and  gave  rings  to  the  judges,  with  inscrip- 
tions. See  Cro,  Car,  Introd.  Fortescue 
de  LL,  AnglicB,  c.  50.  Of  all  these  cere- 
monies, the  last  alone  is  retained  at  the 
present  day.     See  Rings  giving. 

SERJEANT  AT  ARMS.  [L.  Lat. 
serviens  ad  arma,]  In  English  law.  The 
title  of  an  officer  whose  duty  is  described 
by  Cowell  to  be,  "  to  attend  the  person  of 
the  king,  to  arrest  traitors,  or  persons  of 
quaUty  offending,  and  to  attend  the  Lord 
High  Steward  of  England  sitting  in  judg- 
ment upon  any  traitor,  and  such  like.''  Two 
of  these,  by  the  royal  permission,  attend  on 
the  two  houses  of  parliament,  and  another 
in  the  Court  of  Chancery.  Cowell.  In 
the  House  of  Lords,  the  serjeant  at  arms 
attends  upon  the  chancellor  with  the  mace, 
and  executes  the  orders  of  the  house  for 
the  apprehension  of  delinquents ;  in  the 
Commons,  he  attends  upon  the  speaker 
with  the  mace,  carries  messages  from  the 
bar  to  the  table,  and  executes  the  orders  of 
the  house  with  respect  to  delinquents  to  be 
taken  into  his  custody  for  breaches  of  its 
privileges.     Holtkouse, 

In  the  United  States,  Serjeants  at  arms 
are  officers  who  attend  upon  the  sessions  of 
Congress,  and  of  the  State  Legislatures, 
with  duties  similar,  in  many  respects,  to 
those  of  the  same  officers  in  England. 
The  ministerial  officers  attending  courts  of 
chancery  are  also  generally  styled  Serjeants 
at  arms. 

SERJEANT  OF  THE  MACE.  [L. 
Lat.  serviens  ad  clavam,\  In  English  law. 
An  officer  who  attends  the  Lord  Mayor  of 
London,  and  the  chief  magistrates  of  other 
corporate  towns.     Holthouse, 

SERJEANTY.  [L.  Fr.  serjaunty ;  L. 
Lat.  seriantia,  serfantia,']  In  English  law. 
Service ;  an  honorary  kind  of  feudal  service 
due  to  the  crown  for  lands  held  of  it,  and 
which  is  still  retained.  See  Grand  ser- 
jeanty,  Petit  seijeanty. 

SERMO.     Lat      Speech;    language; 


discourse ;  conversation.  Bmrmm  index 
aniBii,  Speech  is  the  index  of  thought.  5 
Co,  118. 

••rBi«  r«lat«s  ad  p«rs«BaBi  incelligi  d«« 
bet    de  ceaditieae    peraea**        Language, 

which  is  referred  to  a  person,  ought  to  be 
understood  of  the  condition  of  the  person. 
4  O).  10. 

SERRATED.  [Lat.  serratus,  from  ser- 
ra,  a  saw.]  Marked  or  cut  in  notches,  re- 
sembling Uie  teeth  of  a  saw.  Some  of  the 
Roman  coins  were  thus  serrated,  indented, 
(or  milled,  in  modern  phrase,)  as  a  security 
against  forgery.  To/:,  de  Mot,  Oerm,  v. 
The  serrated  or  indented  line  was  used  in 
old  English  deeds  for  a  similar  purpose  of 
precaution.     See  To  indent.  Indenture, 

SERVE.  In  practice.  To  deliver  with 
judicial  effect ;  to  deUver  so  as  to  charge  a 
party  in  law  with  such  delivery ;  to  exe- 
cute. To  serve  a  paper  is  to  deliver  or 
otherwise  communicate  it  to  the  opposite 
party,  or  his  attorney,  so  as  to  charge  him 
with  the  receipt  of  it.  To  serve  process  is 
to  apply  it  to  the  party  named,  so  as  to 
subject  him  to  its  operation,  as  by  showing 
and  reading  it,  or  showing  it  and  delivering 
a  copy,  (fee.     See  Service, 

SERVI.  Lat.  [plur.  of  servus,  q.  v.]  In 
old  European  law.  Slaves ;  persons  over 
whom  their  masters  had  absolute  dominion. 
1  Rob.  Charles  V.  Appendix,  Note  ix. 

In  old  English  law.  Bondmen  ;  servile 
tenants.     Cowell, 

SERVICE.  L.  Fr.  and  Eng.  [Lat. 
servitium,']  In  feudal  and  old  English  law. 
The  duty  which  a  tenant  by  reason  of  his 
fee,  owed  to  his  lord.  See  Servitium. 
That  which  he  was  bound  to  render  in  re- 
compense for  the  land  he  held.  2  BL  Com, 
54.  Pour  service  quearrere  luy  est.  Britt, 
c.  27.  Pur  arrerages  de  ascun  service  issu- 
ant  de  ascun  tenement;  for  arrearages  of 
any  service  issuing  out  of  any  tenement. 
Id.  ibid. 

SERVICE.  In  Scotch  law.  The  in- 
quisition  or  verdict  of  a  jury,  by  which  the 
character  of  an  heir  is  judicially  established. 
Hubback's  Evid,  of  Success.  697. 

SERVICE.  In  practice.  Juaicial  de- 
livery or  communication  of  papers ;  exe- 
cution of  process.  The  deliveiy  or  com- 
munication of  a  pleading,  notice  or  other 
paper  in  a  suit,  to  the  opposite  party,  so  as 
to  charge  him  with  the  receipt  of  it,  and 
subject  him  to  its  legal  effect.    The  com- 
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munication  or  application  of  process  to  a 
party  or  witness,  so  as  to  subject  him  to  its 
operation.  As  applied  to  writs,  it  properly 
means  execution  without  arrest.  See  3 
Chitt.  Om.  Pr,  269. 

SERVIENS.  L.  I^t.  [L.  Fr.  seriant, 
seriaunU]  In  old  English  law.  A  Ser- 
jeant; a  countor  or  pleader.  Spelman. 
Britt.  c.  39  b,  40,  40  b.  See  Serviens  ad 
legem, 

A  bailiflf.  The  servlentes  hundredorum, 
(Serjeants  of  hundreds,)  are  mentioned  by 
Bracton  in  immediate  connexion  with  bai- 
liflfe,  (ballivi,)  Bract,  fol.  116.  A  bailiflf, 
chamoerlain  or  receiver.  Stat,  Westm,  2, 
c.  11.  Seriaunt  is  used  by  Britton  to  de- 
note the  bailiff,  steward  or  attorney  of  a 
private  person.  Britt,  c.  60,  70,  123  b, 
204. 

A  sheriff's  officer,  (serviens  vicecomitis.) 
Bract,  fol.  167.  Britton  enumerates  hun- 
dredors,  Serjeants,  and  bedels,  as  officers 
under  the  sheriff.     Britt,  fol.  2. 

A  vassal,  or  feudal  tenant.     Spelman, 

A  servant.     Beg,  Orig,  189,  190. 

SERVIENS  AD  LEGEM.  L.  Lat.  In 
old  English  practice.  Serjeant  at  law. 
Spelman,  voc.  Serjans.  See  Serjeant  at 
law, 

SERVIENS  DOMINI  REGIS.  L.  Lat. 
In  old  English  law.  King's  serjeant;  a 
public  officer,  who  acted  sometimes  as  the 
sheriff's  deputy,  and  had  also  judicial  pow- 
ers. Bract,  fol.  146  b,  160  b,  330,  358. 
Spelman  supposes  that  he  acted  as  public 
prosecutor  in  behalf  of  the  crown. 

SERVIENT,  [from  Lat.  serviens.']  Ser- 
vmg  ;  subject  to  a  service  or  servitude.  A 
servient  estate  is  one  which  is  burdened 
with  a  servitude.  1  Macheld,  Civ,  Law, 
336,  §  306. 

SERVITIUM.  Lat.  [from  servire,  to 
serve.]  In  feudal  and  old  English  law. 
The  duty  of  obedience  and  performance 
which  a  tenant  was  bound  to  render  to  his 
lord,  by  reason  of  his  fee.  Spelman,  See 
Co,  Lilt.  66  a. 

Servitium  forinsecum  ;  forinsic,  foreign, 
or  extra  service  ;  a  kind  of  service  that  was 
due  to  the  king,  over  and  above  {forts)  the 
service  due  to  the  lord.  Ideo  forinsecum 
dici  potest  quia  fit  et  capitur  foris,  sive  ex- 
tra servitium  quod  fit  domino  capitali. 
Bract,  fol.  36. 

Servitium  inirinsecum  ;  intrinsic  or  or- 
dinary service  ;  the  ordinary  service  due  the 


chief  lord,  from  tenants  within  the  fee. 
Bract,  fol.  36,  36  b. 

Servitium  liherum  ;  free  service.      Id, 
fol.  24  b.     See  Free  services. 


I 


SERVITIUM  MILITARE.  L.  Lat. 
L.  Fr.  service  de  chivaler,]  In  old  English 
kW.  Knight-service ;  the  service  of  a 
miles  or  military  tenant ;  military  service.* 
2  Bl,  Com,  62.  Called  also  servitium  hau- 
berticum,  hrigandinum  or  loricatum,  from 
the  armor  in  which  the  tenant  performed 
it.     Co,  Litt,  108  a. 

SERVITIUM  REGALE.  L.  Lat.  In 
old  English  law.  Royal  service ;  a  royal 
prerogative  or  privilege,  granted  to  the 
lord  of  a  manor,  to  be  exercised  within  it. 
Paroch.  Ant,  60.     Cowell, 

SERVITORS  OF  BILLS.  In  old  Eng- 
hsh  practice.  Servants  or  messengers  of 
the  marshal  of  the  Eling's  Bench,  sent  out 
with  bills  or  writs  to  summon  persons  to 
that  court.  Now  more  commonly  called 
tipstaves,     Cowell, 

SERVITUDE.  [Lat.  servitus,  q.  v.] 
A  charge  upon  one  estate  for  the  benefit  of 
another.  3  Kent's  Com,  434.  A  species 
of  incorporeal  right  derived  from  the  civil 
law,  resembling  and  answering  to  the  ease- 
ment of  the  common  law.  Id,  ibid.  For 
the  i^arious  descriptions  of  this  right,  see 
Servitus, 

Service  is  used  by  Dr.  Cooper,  in  his 
translation  of  the  Institutes,  as  the  trans- 
lation of  servitus  ;  and  in  this,  he  observes, 
he  follows  Wood,  Taylor  and  Harris.  Coo- 
per's Justin,  88,  and  note.  Servitude,  how- 
ever, seems  to  have  the  support  of  higher 
authority,  being  the  form  adopted  by  Lord 
Mansfield  and  Chancellor  Kent,  as  well  as 
the  modern  German  civilians,  and  in  the 
civil  code  of  Louisiana.  1  Burr,  443.  3 
Kent's  Com,  ub,  sup,  1  Mackeld,  Civ. 
Law,  819,  §  294.  Civ,  Code  of  Louis.  Art. 
642. 

SERVITUS.  Lat.  [from  «crviV«,  to  serve.] 
In  the  civil  law.  Slavery  ;  bondage  ;  the 
state  of  service.  Defined  in  the  Institutes 
of  Justinian  to  be  "  an  institution  of  the 
conventional  law  of  nations,  by  which  one 
person  is  subjected  to  the  dominion  of  an- 
other, contrary  to  natural  right,"  (est  con- 
stitutio  juris  gentium,  qua  quis  dominio 
alieno  contra  naturam  subjicHur,)  Inst,  1. 
3.  2.  This  passage  is  quoted  verbatim  by 
Bracton,  and  from  Bracton  by  Lord  Coke. 
Bract,  fol.  4  b.  Co,  Litt.  116.  In  Branch's 
Principia,  the  word  dominio  is'  mis-printed 
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domino,  wMoh  has  occasioned  error  in  the 
translation. 

SERVITUS.  Lat.  In  the  civil  law. 
A  service  or  servitude ;  a  burden  imposed 
upon  persons  or  estates  for  the  benefit  of 
others.  See  1  Mackeld,  Civ,  Law,  819 — 
866. 

Servitus  prtBdiorum;  a  praedial  servi- 
tude, (q.  V.)  a  service,  burdeA,  or  charge 
upon  one  estate  (pradium)  for  the  benefit 
of  another.     Inat,  2.  8.  8. 

Servitus  prtBdii  rmtici ;  the  servitude  of 
a  rural  or  country  estate  ;  a  rural  servitude. 
Inst,  2,  8.  pr.  &  8.  1  Mack,  Civ,  Law, 
388,  §  809. 

Servitus  pradii  urbani ;  the  servitude 
of  an  urban  or  city  estate ;  an  urban  ser- 
vitude. Inst.  2.  8.  1.  1  Mack,  C.  L.  ub. 
sup. 

Servitus  actus;  the  servitude  or  right 
of  walking,  riding,  or  driving  over  another's 
ground.  Inst,  2.  8.  pr.  1  Mack,  C,  L, 
848,  §  818.  A  species  of  right  of  way. 
See  Actus, 

Servitus  altius  non  tollendi  ;  the  servi- 
tude of  not  building  higher.  A  right  at- 
tached to  a  house,  by  which  its  proprietor 
can  prevent  his  neighbor  from  building  his 
own  house  higher,  (ne  altius  tollat  cedes 
suas.)  Inst,  2,  8.  4.  1  Mack,  C,  L,  840, 
§811. 

Servitus  aqurs  ducendce ;  the  servitude 
of  leading  water;  the  right  of  leading 
water  to  one's  own  premises  through  an- 
other's land.  Inst,  2.  8.  pr.  Called  also 
aqucB  ductus.   Id,  ibid, 

Servitus  aqua  educendcB  ;  the  servitude 
of  leading  off  water ;  the  right  of  leading 
off  the  water  from  one's  own  on  to  anoth- 
er's ground.  Big.  8.  3.  29.  1  J/ocifc.  C, 
L,  846,  §  815. 

Servitus  aquce  hauriendce  ;  the  servitude 
or  right  or  draiaiDg  water  from  another's 
spring  or  well.     Inst,  2.  8.  2. 

Servitus  cloacce  mittendce  ;  the  servitude 
or  right  of  having  a  sewer  through  the 
house  or  ground  of  one's  neighbor.  Dig. 
8.  1.  1. 

Servitus  fumi  immittendi ;  the  servitude 
or  right  of  leading  off  smoke  or  vapor 
through  the  chimney  or  over  the  ground  of 
one's  neighbor.     Dig.  8.  5.  8.  5 — 7. 

Servitus  itineris ;  the  servitude  or  pri- 
vilege of  walking,  ridmg,  and  being  carried 
over  another's  ground.  Inst,  2.  8.  pr. 
1  Mack.  C,  L.  843,  §  818.  A  species  of 
right  of  way. 

Servitus  luminum ;  the  servitude  of 
lights ;  the  right  of  making  or  having  win- 
dows or  other  openings  in  a  wall  belonging 
to  another,  or  in  a  common  wall,  in  order 


to  obtain  light  for  one's  building.  Dig. 
8.  2.  4.  1  Mack,  C,  L.  846,  §  311,  and 
Kauf  mann's  note,  ibid. 

Servitus  ne  luminibus  officiatur  ;  a  ser- 
vitude not  to  hinder  lights ;  the  right  of 
having  one's  lights  or  windows  unobstruc- 
ted or  darkened  by  a  neighbor's  building, 
(fee.     In%t,  2.  8.  4.     See  Ancient  lights. 

Servitus  oneris  ferendi;  the  servitude 
of  bearing  weight ;  the  right  to  let  one's 
building  rest  upon  the  buildmg,  wall  or 
pillars  of  one's  neighbor.  1  Mack.  C,  L. 
889,  §  810. 

Servitus  pascendi ;  the  servitude  of 
pasturing;  the  rifi;ht  of  pasturing  one's 
cattle  on  anothers  ground;  otherwise 
c&Uedjtis  pcucendi,     Inst.  2.  8.  2. 

Servitus  prqjiciendi ;  the  servitude  of 
projecting ;  the  right  of  building  a  projec- 
tion from  one's  house  in  the  open  space  be- 
longmg  to  one's  neighbor.  1  Mack.  C.  L. 
340,  §  811. 

Servitus  stillicidii ;  the  right  of  drip ; 
the  right  of  having  the  water  drip  from  the 
eaves  of  one's  house  upon  the  house  or 
ground  of  one's  neighbor.  Inst,  2.  8.  1, 
4. 

Servitus  tigni  immittendi  ;  the  servitude 
of  letting  in  a  beam  ;  the  right  of  inserting 
beams  in  a  neighbor's  wall.  Inst,  2.  8.  1. 
4. 

Servitus  vicB ;  the  servitude  or  right  of 
way  ;  the  right  of  walkmg,  riding  and  driv- 
ing over  another's  land.     Ifist,  2.  8.  pr. 

SERVUS.  Lat.  [L,¥r.  serf,]  In  the 
civil  and  old  English  law.  A  slave ;  a 
bond-man.  Inst,  1.  8.  pr.  Bract,  fol.  4  b. 
Omnis  homo  aut  est  liber,  out  est  servus  ; 
every  man  is  either  free  or  a  slave.  Id. 
ibid.  Derived  in  the  Institutes  from  ser- 
vare,  ^to  preserve,)  from  the  ancient  prac- 
tice 01  selling  prisoners  of  war,  and  so  pre- 
serving their  hves,  instead  of  putting  them 
to  death.     Inst,  1.  8.  8. 

A  servant.  Servus  facit  ut  herus  det ; 
the  servant  does  [the  work]  in  consideration 
of  his  master's  giving  [him  wages.]  2  £1. 
Com,  446.  Herus  dat  ut  servus  faciat ; 
the  master  gives  [the  wages]  in  considera- 
tion of  the  servant  s  performinfi:  [the  work.1 
Id,  ibid,  ^  ^^  ^ 

SESSIO.  Lat.  [from  sedere,  to  sit.] 
In  old  English  law.  A  sitting ;  a  session. 
Sessio  parliamenti;  the  sitting  of  parlia- 
ment.    Cowell. 

SESSION,  [from  Lat.  sessio,  q.  v.] 
The  sitting  of  a  court ;  the  sitting  of  jus- 
tices or  judges  in  court ;  the  time  during 
which  a  court  is  held.     Frequently  used 
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in  the  plural,  sessions,  like  the  word  sit- 
Hnps,  (q.  V.) 

SESSION,  COURT  OF.  The  supreme 
civil  court  of  Scotland,  instituted  A.  D. 
1532,  consisting  of  thirteen,  (formerly  fif- 
teen) judges,  viz.  the  Lord  President,  the 
Lord  Justice-Clerk,  and  eleven  ordinary 
lords.     WhartorCs  Lex.  Brande. 

SESSIONS.  {L.  Lat.  sessumes^l  A 
sitting  of  justices  m  court  upon  their  com- 
mission, or  by  virtue  of  their  appointment, 
and  most  commonly  for  the  trial  of  crimi- 
nal cases.  The  title  of  several  courts  in 
England  and  the  United  States,  chiefly 
those  of  criminal  jurisdiction. 

SESSIONS  OF  THE  PEACE.  In 
English  law.  A  sitting  of  justices  of  the 
peace  for  the  execution  of  those  duties 
which  are  confided  to  them  by  their  com- 
mission, and  by  charter  or  statute.  They 
are  of  the  four  following  descriptions : 

A  petty  or  petit  session  is  a  sitting  of  two 
or  more  justices,  or  in  some  cases  even  a 
single  magistrate,  for  the  purpose  of  trying 
in  a  summary  way,  and  without  jury,  cer- 
tain minor  offences  particularized  by  stat- 
ute, and  for  other  purposes.  3  Steph. 
Com,  44. 

A  special  session  is  a  sitting  of  two  or 
more  justices  for  the  transaction  of  some 
special  description  of  business,  such  as  li- 
censing ale  houses,  or  appointing  overseers 
of  the  poor,  or  surveyors  of  highways. 
Id.  ibid.  Stat.  7  and  8  Vict.  c.  33. 

A  general  sessions  of  the  peace  is  a  court 
of  record  holden  before  two  or  more  jus- 
tices, whereof  one  is  of  the  quorum,  for  exe- 
cution of  the  general  authority  given  to 
justices  by  the  commission  of  the  peace 
and  certain  acts  of  parliament.  Wharton's 
Lex.     4  Steph.  Com.  335,  notes  (k),  (/). 

The  general  quarter  sessions  of  the  peace 
18  a  court  of  record  held  in  every  county 
once  in  every  quarter  of  a  year,  before  two 
or  more  justices  of  the  peace,  one  of  which 
must  be  of  the  quorum.  Its  jurisdiction 
by  statute  34  Edw.  III.  c.  1,  extends  to 
the  trying  and  determining  all  felonies  and 
trespasses  whatsoever,  but  it  has  never  been 
usual  to  try  there  any  greater  offences  than 
small  felonies.     4  Steph,  Com.  335,  336. 

SET.  A  form  of  sed,  used  in  old  plead- 
ings.    Towns.  PI.  19.     Spelman. 

SET.     L.  Fr.    Seven,  {sept).  Kelham. 
Knows ;  known.    Id.    A  corruption  of 
seet,  or  scait. 


That ;  this.    Id,    A  corruption  of  eH. 

To  SET.  A  word  used  in  old  convey- 
ancmg,  synonymous  with  let  or  demise. 
2  Term  R.  425.  16  Johns.  R.  280.  It 
seems  to  be  a  translation  of  the  old  Latin 
ponere.  Ad  firmam  ponere ;  to  put  or 
set  to  farm.  Chart,  R.  Hen.  I.  be  lib- 
ert.  Anglice.     Spelman,  voc.  Firma. 

SETTER.  In  Scotch  law.  The  grant- 
er  of  a  tack  or  lease.  1  Forbes^  Inst,  part 
2,  p.  153. 

SET-OFF.  [Lat.  compensatio.]  In 
practice.  A  counter-claim  or  demand ;  a 
cross  demand ;  a  demand  set  up  against 
another  demand,  for  the  purpose  of  redu- 
cing its  amount,  or  of  extinguishing  it  alto- 
gether. 

A  mode  of  defence  to  a  civil  action,  be- 
ing a  species  of  plea  in  bar,  by  which  a  de- 
fendant alleges  a  reciprocal  debt  due  to 
him  from  the  plaintiff,  and  claims  to  have 
it  allowed  by  way  of  discharge  from  the 
action,  either  wholly  or  in  part,  as  the  case 
may  be.*  3  Steph,  Com.  677.  1  Chitt. 
PI.  668.  U.  S.  Digest  and  Supplement, 
Set-off. 

SET  OF  EXCHANGE.  In  mercantile 
law.  A  bill  of  exchange  drawn  in  several 
parts,  (called  the  "  first  of  exchange,"  "  se- 
cond of  exchange,''  <&c.)  any  one  part  of 
which  being  paid,  the  others  are  to  be 
void.*     Story  on  Bills,  §§  66,  67. 

SETTLEMENT.  [Lat.  sedes.]  A  set- 
tled place  of  abode  ;  residence. 

A  right  growing  out  of  residence;  a 
right  to  be  considered  a  resident  of  a  par- 
ticular place,  chiefly  for  the  purpose  of 
parochial  relief.*  1  Bl.  Com.  861 — 363. 
1  Steph.  Com.  200—203.  Id.  207—210. 
The  law  of  settiement  and  the  law  of  relief 
are  the  two  main  branches  of  which  the 
poor-law  of  England  consists.     Id.  201. 

SETTLEMENT.  In  conveyancing.  A 
disposition  of  property  by  deed,  usually 
through  the  medium  of  a  trustee,  and  for 
the  benefit  of  a  wife,  children  or  other  re- 
lations.    See  Marriage  settlement. 

SEURE,  Seuyr.  L.  Fr.  To  sue;  to 
prosecute.     Kelham. 

To  SEVER.  In  practice.  To  separate 
or  divide.  Defendants  are  said  to  sever  in 
their  pleas,  where  each  pleads  separately, 
instead  of  all  joining  in  the  same  plea.* 
Steph.  PI.  257. 
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SEVERAL.  L.  Fr.  <fe  Eng.  [L.  Lat. 
separate.]  In  old  English  law.  A  sepa- 
rate share  or  portion.  I^t  ckescun  sacke  son 
several ;  and  each  one  knows  his  several. 
£ritt.  c.  55.  Sicome  son  several ;  as  his 
several.     Id,  c.  69. 

SEVERAL.  [L.  Lat.  separalis.]  Se- 
parate ;  distinct ;  independent ;  the  oppo- 
site of  joint     See  Several  covenant 

Separate;  exclusive;  the  opposite  of 
common.     See  Several  fishery. 

SEVERAL  COVENANT.  A  covenant 
by  two  or  more,  separately ;  a  covenant 
made  so  as  to  bind  the  parties  to  it  several- 
Ij,  or  individually. 

SEVERAL  FISHERY.  [L.  Lat.  sepa- 
ralis piscaria.]  A  right  to  fish  in  a  pri- 
vate water,  either  exclusively,  or  in  con- 
junction with  the  owner  of  the  soil.  1 
Crabb*s  Real  Prop.  114,  §  1C8.  See  3 
Kent's  Com.  410,  and  note.  1  Chitt  Gen. 
Pr.  224.     8  Ad.  <&  Ell.  N.  S.  1000. 

SEVERAL.  Consisting  of  a  number ; 
more  than  one. 

Several  counts  are  frequently  allowed  to 
be  used  by  a  plaintiff  in  the  same  declara- 
tion.    Steph.  PI.  267. 

Several  pleas  are  also  allowed  to  a  de- 
fendant.    Steph,  PI.  269—275. 

SEVERALTY.  A  state  of  separation. 
An  estate  in  severalty  is  one  that  is  held  by 
a  person  in  his  own  right  only,  without  any 
other  person  bein?  joined  or  connected  with 
him,  in  point  of  mterest,  during  his  estate 
therein.     2  £1.  Com.  179. 

SEVERANCE.  In  pleading.  Separa- 
tion ;  division.  The  separation  by  defend- 
ants in  their  pleas  ;  the  adoption,  by  seve- 
ral defendants,  of  separate  pleas,  instead  of 
joining  in  the  same  plea.     Steph.  PL  257. 

SEXTANS.  Lat.  In  the  Roman  law. 
A  subdivision  of  the  as,  containing  two 
unciee ;  the  proportion  of  two-twelfths,  or 
one-sixth.     2  £1,  Com.  462,  note. 

SEXTARY.  [Lat.  sextaHus.]  In  old 
records.  An  ancient  measure  of  liquids, 
and  of  dry  commodities ;  a  quarter  or  seam. 
Spelman. 

A  quart.  Id.  But  according  to  Cowell, 
it  was  about  a  pint  and  a  half. 

SEXTUS  DECRETALIUM.  Lat.  The 
sixth  of  the  decretals.  One  of  the  subdi- 
visions of  the  Corpus  Juris  Canonici,  or 
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canon  law ;  consisting  of  a  collection  of 
supplements  to  the  Decretales  Gregorii  IX., 
which  consisted  of  five  books.  It  was  pub- 
lished A.  D.  1298,  and  is  sometimes  called 
in  English,  the  Sext,  and  Sixth  Decretal. 
See  1  £1.  Com.  82.  1  Mackeld.  Civ.  Law, 
83,  Eaufmann's  note. 

SEYSINA.  L.  Lat.  In  old  English 
law.  Seisin ;  possession  of  lands  ;  or  of  a 
freehold  estate  in  lands.  £ract  fol.  38  b, 
39,  et  passim.  This  is  the  form  invariably 
used  by  Bracton. 

SEYSIRE.  L.  Lat.  To  take ;  to  take 
possession ;  to  seise.  Seysire  in  manum 
suum;  to  seise  or  take  into  his  hand.  £ract. 
fol.  71  b.  Sey situs  ;  seised ;  possessed  of. 
Id.  et  passim. 

SHACK.  In  English  law.  At  large. 
A  term  apphed  to  a  species  of  common. 
See  Common  of  shack. 

SHAM  PLEA.  A  false  plea ;  a  plea 
of  false  or  fictitious  matter,  subtly  drawn 
so  as  to  entrap  an  opponent,  or  create  de- 
lay.    3  Chitt  Gen.  Pr.  729,  730. 


SHARE  AND  SHARE  ALIKE, 
equal  shares  or  proportions. 


In 


SHAW.  In  old  English  law.  A  wood. 
Co.  Lilt  4  b. 

SHERIFF,  [from  Sax.  scyre-gerefa,  shire- 
reeve  ;  L.  Lat.  vicecomes  ;  L.  Fr.  viscount] 
The  chief  civil  officer  of  a  county,  specially 
entrusted  with  the  execution  of  the  laws 
and  the  preservation  of  the  peace.  In 
England,  he  transacts  all  the  sovereign's 
business  in  the  county,  the  crown,  by  let- 
ters patent,  committing  the  custody  of  the 
county  to  the  sheriff  alone.  1  £1.  Com. 
339.  He  has  judicial  as  well  as  ministerial 
powers,  being  authorized  to  hold  courts  for 
the  trial  of  small  causes.  As  keeper  of  the 
Queen's  peace,  both  by  common  law  and 
special  commission,  he  is  the  first  man  in 
the  county,  and  superior  in  rank  to  any 
nobleman  therein,  during  his  office.  In  his 
ministerial  capacity,  he  is  bound  to  execute 
all  process  issuing  out  of  the  superior  courts, 
and  in  this  respect  is  considered  as  an  offi- 
cer of  these  courts.  And  as  the  Queen's 
bailiff,  it  is  his  business  to  preserve  her 
rights  within  his  bailiwick.  See  Id.  d43 — 
344.     SewelVs  Law  of  Sheriff,  7 — 12. 

In  the  United  States,  the  powers  and 
duties  of  the  sheriff,  in  addition  to  those  of 
conservator  of  the  peace,  are  chiefly  minis- 
terial, he  being  the  officer  to  whom  the 
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process  of  the  superior  courts  in  the  several 
states  is  always  directed  for  execution.  In 
the  commencement  of  civil  causes,  he  serves 
the  writ,  and  in  cases  requiring  it,  arrests 
and  takes  hail ;  when  the  cause  comes  to 
trial,  he  summons  and  returns  the  jury, 
and  when  it  is  determined  he  sees  the  judg- 
ment of  the  court  carried  into  execution. 
In  criminal  matters,  he  also  arrests  and  im- 
prisons, he  returns  the  jury,  he  has  the 
custody  of  the  delinquent,  and  he  executes 
the  sentence  of  the  court,  though  it  extend 
to  death  itself.  See  1  Bl.  Com.  344.  His 
judicial  powers  are  much  more  limited  than 
m  England,  being  chiefly  confined  to  the 
taking  of  inquisitions  on  writs  of  inquiry  of 
damages,  before  a  jury  summoned  for  the 
purpose.     See  Writ  of  inquiry. 

The  derivation  of  the  word  sheriff,  from 
the  Sax.  scyre-gerefa,  or  scyre-refa,  suf- 
ficiently attests  the  high  antiquity  of  the 
office.  The  sheriff  was,  in  the  Saxon  times, 
the  reeve  or  bailiff  of  the  shire,  and  during 
the  Anglo-Norman  period,  acted  as  the 
deputy  of  the  cownt  or  earl,  {comes ^  who 
had  the  government  of  the  county.  Hence 
his  title,  in  law  Latm,  of  vice-comes,  (q.  v.) 
and  in  law  French,  viscount,  (q.  v.)  that  is, 
count's  or  earl's  deputy.  The  Saxon  scyre- 
gerefa,  or  scyre-refa,  gradually  became  the 
English  shyre-greve,  shire-greeve,  shire-reeve 
sma  schireve,  still  further  contracted  to  shi- 
reve,  and  finally  softened  to  shyrefe,  which 
was  the  form  of  the  word  in  Camden's 
time.  Camd.  Brit,  1 04.  Shiriff  is  a  form 
used  in  old  records,  which  by  the  change 
of  a  single  letter  has  become  the  modem 
sheriff,  Blount  treats  of  the  word  under 
the  forms  shirif,  or  shiref ;  Co  well,  under 
shireve,     Skene,  the  Scotch  expositor,  uses 


SHERIFF  CLERK.  In  Scotch  law. 
The  clerk  of  the  sheriff's  court.  Wharton's 
Lex. 

SHERIFF  DEPUTE.  In  Scotch  law. 
The  principal  sheriff  of  a  county,  who  is 
also  a  judge.  Brande.  1  Chitt.  Bl.  Com. 
339,  note. 

SHERIFFALTY.  The  time  of  a  man's 
being  sheriff.  Cowell.  The  term  of  a 
sheriff's  office. 

SHERIFFWICK.  The  jurisdiction  of 
a  sheriff.  Doct.  d  Stud.  dial.  2,  ch.  42,  p. 
232.     Called  in  modem  law,  bailiwick. 

SHERIFF'S  JURY.  In  practice.  A 
jury  summoned  for  the  taking  of  inquisitions 


before  the  sheriff  or  under  sheriff,  on  a  writ 
of  inquiry.     1  Burr.  Pr.  375,  377. 

SHIFTING  USE.  A  use  which  is  made 
to  shift  or  change  from  one  person  to  an- 
other by  matter  ex  post  facto,  (of  after  oc- 
currence.) As  if  an  estate  be  limited  to 
the  use  of  A.  and  his  heirs,  with  proviso 
that  when  B.  returns  from  Rome,  the  land 
shall  be  to  the  use  of  C.  and  his  heirs ; 
here,  on  the  return  of  B.,  the  use  changes 
or  shifts  from  A.  to  C,  and  is  hence  called 
a  shifting  use.  See  1  Steph.  Com.  503. 
These  shifting  uses  are  common  in  all  set- 
tlements ;  and  in  marriage  settlements,  the 
first  use  is  always  to  the  owner  in  fee  till 
the  marriage,  and  then  to  other  uses.  The 
fee  remains  with  the  owner  until  the  mar- 
riage, and  then  it  shifts  as  uses  arise.  4 
Kent's  Com.  297. 

SHIP,  [Sax.  scip ;  Lat.  navis ;  L.  Fr. 
nef]  in  its  general  sense,  as  used  in  mari- 
time law,  is  synonymous  with  vessel,  and  is 
a  generic  term,  including  all  vessels.  1 
Peter's  Adm.  Dec.  128,  note.  By  the  late 
English  statute  of  5  &  6  Will.  IV.,  the  term 
ship  is  declared  to  comprehend  every 
description  of  vessel  navigating  on  the  sea. 

In  a  stricter  sense, — a  vessel  with  three 
complete  masts,  viz.  lower,  top,  and  top- 
gallant masts.     Brande. 

To  SHIP.  In  maritime  law.  To  put 
on  board  a  ship ;  to  send  by  ship.  Goods, 
in  this  sense,  are  said  to  be  shipped,  and 
the  merchant  or  person  putting  them  on 
board  is  called  the  shipper,  (q.  v.) 

To  engage  to  serve  on  board  a  vessel  as 
a  seaman,  for  a  certain  voyage  or  for  a 
specified  term ;  to  engage  to  go  on  board 
a  vessel  as  a  seaman  for  a  certain  voyage 
or  time.     See  Shipping  articles. 

SHIPPER.  The  charterer  or  freighter 
of  a  vessel.  3  Kent's  Com.  218.  The 
merchant  or  person  who  ships  goods  on 
board  a  vessel.     See  To  ship. 

SHIPPING  ARTICLES.  In  maritime 
law.  An  agreement  in  writing  made  be- 
tween the  master  of  a  vessel  and  the  sea- 
men engaging  to  serve  on  board,  specifying 
the  voyage  or  term  for  which  they  are 
shipped,  and  the  rate  of  wages,  and  when 
they  are  to  render  themselves  on  board. 
3  Kent's  Com.  177.  Abbott  on  Ship.  606, 
611—614.  Id.  718—725,  Perkins'  ed. 
1850,  and  notes.  This  contract,  though 
made  with  the  master,  is  deemed  a  contract 
also  with  the  owner,  and  on  the  credit  of 
the  ship ;  and  it  constitutes  also  a  several 
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contract  with  each  seaman  to  all  intents 
and  purposes.  Id,  721,  note,  and  cases 
cited  ibid, 

SHIP'S  HUSBAND.  In  maritime  law. 
A  person  appointed  by  the  several  part- 
owners  of  a  ship,  and  usually  one  of  their 
number,  to  manage  the  concerns  of  the 
ship  for  the  common  benefit.  3  Kent[s 
Com.  151.  Abbott  on  Ship,  105,  (131, 
Perkins'  ed.  1850.)  Generally  understood 
to  be  the  general  agent  of  the  owners  in 
regard  to  all  the  afifairs  of  the  ship  in  the 
home  port.     Story  on  Agency,  §  35. 

SHIP'S  PAPERS.  In  maritime  and 
international  law.  Papers  with  which  a 
vessel  is  required  by  law  to  be  provided, 
either  as  evidences  of  title,  or  in  compliance 
with  custom  house  regulations,  or  the  pro- 
visions of  treaties,  or  for  the  manifestation 
and  protection  of  the  ship  and  cargo  in 
time  of  war.*  The  documents  expected  to 
be  found  on  board  a  neutral  ship  are  the 
register,  the  passport,  or  sea  letter,  the 
muster  roll,  the  charter  party,  the  bills  of 
lading,  the  invoice,  the  log  book,  and  the 
bill  of  health.  1  Kenfa  Com,  157.  Ab- 
bott on  Ship,  347,  note.  See  Id,  430, 
Perkins'  ed.  1850,  note. 

SHIP- WRECK.  [Lat.  naufragium  ;  L. 
Fr.  naufrage.l  The  breaking  or  shattering 
of  a  ship  or  vessel,  either  by  driving  ashore, 
or  on  rocks  or  shoals  in  the  mid-seas,  or  by 
the  mere  force  of  the  winds  and  waves  in 
tempests.*  2  Arnould  on  Ins,  §  296. 
Chancellor  Kent  observes  that  there  has 
been  some  difficulty  as  to  the  true  defini- 
tion of  shipwreck.  3  Kent's  Com,  323. 
Shipwreck,  it  appears,  may  be  either  total, 
as  where  a  vessel  is  dashed  to  pieces,  and 
reduced  to  a  mere  congeries  of  planks  or 
timbers,  or  sinks  in  consequence  of  her 
injuries  ;  or  partial,  where  the  vessel  con- 
tinues to  preserve  her  form  and  construction 
with  more  or  less  of  injury.  See  2  Arnould 
on  Ins.  ub,  sup.  In  the  French  law,  various 
degrees  of  shipwreck  are  recognized ;  such 
as  naufrage,  bris  absolu,  oris  partial, 
echouement  avec  bris,  echouement  sans  bris, 
&c.     Id,  note. 

SHIRE,  [from  Sax.  scyran,  to  divide.] 
A  county.  So  called  because  every  coun- 
ty or  slure  is  divided  and  parted  by  cer- 
tain metes  and  bounds  from  another.  Co, 
Litt.  60  a. 

SHIRE-MOTE.  In  Saxon  law.  The 
county  court.     See  Scire  gemote. 


SHIRE-REEVE,  Shireve.  In  Saxon 
law.  The  reeve  or  bailiflf  of  the  shire.  The 
viscount  of  the  Anglo-Normans,  and  the 
sheriff  of  later  times.  Co,  Litt,  168  a. 
See  Sheriff, 

SHORE.  [Lat.  litus,]  Land  on  the 
margin  of  the  sea,  or  a  lake,  or  river.  See 
Sea-shore.  The  shore  of  a  fresh  water 
river  is  where  the  land  and  water  ordinarily 
meet.  6  Cotven's  R,  547.  But  this  is 
more  properly  called  the  bank,  [ripa,)  A 
river  in  which  the  tide  does  not  ebb  and 
flow,  has  no  shores  in  the  legal  sense  of  the 
term.  Walworth,  C,  4  HilVs  R,  375. 
See  Litus,  Ripa. 

SHORT  NOTICE.  In  practice.  No- 
tice of  less  than  the  ordinary  time  ;  gene- 
rally, of  half  that  time.  2  Tidd's  Pr.  767. 
3  Chitt,  Gen,  Pr,  709.     1  Burr.  Pr.  213. 

SI,  Cy.  L.  Fr.  So.  Si  luy  eyde  Dieu 
et  les  sainiz  ;  so  help  him  God  and  the 
saints.  Britt.  c.  2.  Si  lour  eyde  Dieu  et 
ses  seyntz  ;  so  help  them  God  and  his  saints. 
Id.  ibid.  Si  Dieu  moy  eyde  et  les  seintz  ; 
so  help  me  God  and  the  saints.  Id,  c.  22. 
Id,  c.  52.     Id,  c.  68. 

If.  SHI  ne  osast ;  if  he  dares  not.  Litt. 
sect.  419.  Si  in  this  sense  is  frequently 
repeated  in  the  same  sentence,  the  latter 
word  answering  to  the  former,  thus  :  Si  les 
jorours  dient  que  le  tenement  nest  mie  en  la 
ville  nosme  en  le  brefe,  si  chet  le  brefe :  if 
the  jurors  say  that  the  tenement  is  not  in 
the  town  named  in  the  writ,  the  writ  shall 
abate.     Britt.  c.  48. 

SI.  Lat.  K.  The  proper  word  ex- 
pressive of  a  condition  in  old  conveyances. 
Bract,  fol.  18  b.     Co,  Litt.  204  a. 

Si  aliqaid  ex  ■•IcHtnibiu  deflcialy  ciiHi 
nqnUa*  p«acit,  ■abTeniendnm  emU      If  any 

one  of  certain  required  forms  be  wanting, 
where  equity  requires,  it  will  be  aided. 
1  Kent's  Com.  157.  The  want  of  some  of 
a  neutral  vessel's  papers  m  strong  pre- 
sumptive evidence  against  the  ship  s  neu- 
trality, yet  the  want  of  any  one  of  them  is 
not  absolutely  conclusive.     Id,  ibid. 

Si  m  jnre  diacedas,  Taffva  wnMj  et  «raat 
•mnia  •nmiba*  iHcerta.  If  you  depart 
from  the  law,  you  will  go  astray,  and  aU 
things  will  be  uncertain  to  every  body. 
Co.  Litt,  227  b. 

Si  aasuctia  mcdcri  pasaia,  nava  naa  •■■! 

teatanda.  If  you  can  be  reUeved  by 
accustomed  remedies,  new  ones  should  not 
be  tried.  10  Co.  142  b.  If  an  old  wall 
can  be  repaired,  a  new  one  should  not  be 
made.    Id,  ibid. 
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SI  CONTINGAT.  Lat.  If  it  happen. 
Words  of  condition  in  old  conveyances. 
10  Co.  42  a,  Mary  Partington's  case, 

SI  ITA  EST.  Lat.  If  it  be  so.  Em- 
pliatic  words  in  the  old  writ  of  mandamus 
to  a  judge,  commanding  him,  if  the  fact 
alleged  be  truly  stated,  (si  ita  est,)  to  affix 
his  seal  to  a  bill  of  exceptions,  {guodapponai 
iigillum.)  Marshall,  C.  J.,  5  Peters'  R.  1 92, 
referring  to  the  Register  for  the  form.  The 
writ  in  the  Register  is  not  strictly  a  man- 
damus, prcBcipimus  being  the  word  used. 
It  is  called  hreve  de  ponendo  sigillum  ad 
exceptionem ;  a  writ  for  putting  a  seal  to 
an  exception.     Peg,  Orig.  182. 

SI  FECERIT  TE  SECURUM.  L.Lat. 
If  [he]  make  you  secure.  In  practice.  The 
initial  and  emphatic  words  of  that  descrip- 
tion of  original  writ  which  directs  the 
sheriff  to  cause  the  defendant  to  appear  in 
court,  without  any  option  given  him,  pro- 
vided the  plaintiff  gives  the  sheriff  security 
effectually  to  prosecute  his  claim.  3  BL 
Com.  274.  See  Peg,  Orig.  30,  12,  et 
passim. 

SI  NON  OMNES.  Lat.  (If  all  can- 
not.) In  English  practice.  A  writ  of 
association  of  justices  whereby,  if  all  in 
commission  cannot  meet  at  the  day  assigned, 
it  is  allowed  that  two  or  more  may  proceed 
with  the  business.  Cowell.  F.  N.  B. 
Ill  C.  Id.  186  A.  Peg.  Orig.  202, 
206. 

SI  RECOGNOSCAT.  Lat.  (If  he 
acknowledge.)  In  old  practice.  A  writ 
which  lay  for  a  creditor  against  his  debtor 
for  money  numbered  (pecunia  numerata,) 
or  counted,  that  is,  a  specific  sum  of  money, 
which  the  debtor  had  acknowledged  in  the 
county  court,  to  owe  him,  as  received  in 
pecuniis  nnmeratis,     Cowell. 

SIC.  Lat.  So.  Sic  iaterprctandnn 
cat  at  Tcrba  ■ccipianlar  cuat  cflectu,     [A 

statute]  is  to  be  so  mterpreted  that  the 
words  may  be  taken  with  effect,  [that  its 
words  may  have  effect.]     3  Inst.  80. 

Sic  caiui  dcbeic  qaem  aielicreni  asrnm 
•■■n  faccrcy  ac  Ticini  detcri^rcn  faciat. 

Every  one  ought  so  to  improve  his  land,  as 
not  to  injure  his  neighbor's.  3  Kent's  Com. 
441.     A  rule  of  the  Roman  law. 

Sic   atcrc   ma    at   aiicnnm    ■•■    l»das« 

So  use  your  own  [right  or  property]  as  not 
to  injure  another's.  9  Co.  69  a,  William 
Aldred's  case.  1  Bl.  Com.  306.  3  Id.  217. 
Broom's  Max.  160.  One  of  the  funda- 
mental maxims  of  the  law.     Thompson, 


C.  J.,  16  Johns.  -R.  218.  Woodworth,  J., 
17  Id.  99. 

SICARIUS.  Lat.  [from  sica,  a  dagger 
or  knife.]  In  the  civil  law.  An  assassin ; 
one  who  carried  a  knife,  dagger  or  other 
weapon,  with  intent  to  kill.  Inst.  4. 18.  6. 
The  Lex  Cornelia  de  sicariis  was  enacted  to 
punish  such  persons.     Id.  ibid. 

SICH,  Sichet,  Siket.  [L.  Lat  sicketum, 
sikettus.'l  In  old  records.  A  little  cur- 
rent of  water,  that  is  dry  in  summer;  a 
water  furrow  or  gutter.  2  Mon.  Avgl.  426. 
Cowell. 

SICOME.  L.  Fr.  So;  as.  Sicome 
son  several ;  as  his  several.  Britt,  c.  69. 
Sicome  mog  ayde  Dieu  ;  So  help  me  God. 
Liit.  sect.  614. 

SICUT.  Lat.  As.  Sicut  alias;  as 
before,  or  on  another  occasion.  See  Alias. 
Sicut  pluries  ;  as  oftentimes.    See  Pluries. 

Sicui  aaiara  aan  faeil  valtnai,  ita  ncc  lex. 

As  nature  does  nothing  by  a  bound  or  leap 
[in  a  hurried  or  irregular  manner,]  so 
neither  does  law.     Co.  Litt.  238  b. 

SIDE  BAR  RULE.  In  English  prac- 
tice. A  rule  authorized  by  the  courts  to 
be  granted  by  their  officers  as  a  matter  of 
course,  without  formal  application  being 
made  to  them  in  open  court.  So  called, 
because  anciently  moved  for  by  the  attor- 
nies  at  side  bar,  that  is,  in  an  informal  way. 
These  rules  are  also  called  in  the  court  of 
Common  Pleas,  treasury  rules,  because 
moved  for  in  the  treasury  chamber  of  the 
court.     See  1  Tidd's  Pr.  483,  484. 

SIDELINGS.  fL.  Lat.  sidllngi,  syih- 
ItngL']  In  old  records.  Unploughed  pieces 
of  land  on  the  sides  of  fields.  See  Butts. 
Meres  or  balks  on  the  sides  of  arable  lands. 
2  Mon.  Angl.  276.     Cowell. 

SIDESMEN  or  QUESTMEN.  [L.Lat. 
synod  ales.]  In  English  ecclesiastical  law. 
Persons  yearly  chosen,  according  to  the 
custom  of  every  parish,  to  assist  the  church- 
wardens in  the  inquiry  and  presenting  such 
offenders  to  the  ordinary  as  are  punishable 
in  the  court  christian.  Cowell.  Blount 
says  they  are  more  properly  called  synods- 


SIGILLARE.  Lat.  [from  sigillum,  a 
seal.]  In  the  civil  and  old  English  law. 
To  seal ;  to  affix  a  seal.  Calv.  Lex.  Si- 
gillatum ;  sealed.  1  Salk.  141.  Per 
literasvestras  sigillatas  sigillo  tuo,  et  sigillis 
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pradictorum  juratorum ;  by  your  letters 
sealed  with  your  seal,  and  the  seals  of  the 
aforesaid  jurors.     Bract  fol.  310. 

SIGILLUM.  Lat.  [dimin.  of  signum, 
a  seal.]  In  old  English  law.  A  seal. 
Sigillum  est  cera  impressa  ;  a  seal  is  wax 
impressed.  3  Inst,  169.  See  Seal.  In 
cvjus  rei  iestifnonium,  huic  scripto  sigillum 
meum  apposui :  In  witness  whereof,  1  have 
to  this  writing  set  my  seal.  Bract. 
fol.  38. 

To  SIGN.  To  subscribe;  to  affix  the 
name  to  an  instrument  or  writing.  Ob- 
viously derived  from  the  Lat.  signare,  which, 
however,  signified  to  seal,  as  distinguished 
from  subscribere,  to  subscribe,  or  write 
under.  Probably  the  word  signing  in  its 
first  application  to  written  instruments 
meant  sealing. 

SIGNARE.  Lat.  [from  signum,  seal, 
or  mark.  J  In  the  civil  law.  To  seal ;  to 
affix  a  seal ;  to  confirm  by  a  seal,  {sigillo 
confirrnare.)  Literally,  to  put  one's  own 
mark,  (signum,)  upon  a  thing.     Calv.  Lex, 

SIGNATURE.  [Lat.  signatura,  from 
signum,  a  seal  or  mark.]  The  writing  or 
subscribing  of  one's  name  at  the  end  of  an 
instrument,  by  which  it  is  made  the  act  of 
the  party  so  subscribing  ;  an  essential  part 
of  every  valid  instrument.  Literally,  the 
impression  of  a  stamp,  sign  or  mark,  {sig- 
num,) upon  a  thing. 

The  name  of  a  party  subscribed  to  an 
instrument. 

A  signature  may  be  written  either  by 
the  party  himself,  or  by  his  authorized 
agent,  and  it  may  be  expressed  either  by 
the  party's  actually  writing  his  name,  or 
making  his  mark,  (the  original  meaning  of 
signum,  q.  v. ;)  and  it  may  be  written  in 
some  cases  in  pencil,  as  well  as  with  ink, 
and  even  expressed  by  the  party's  initials. 
See  Mark,  Initial,  As  to  the  signature  of 
a  deed,  see  4  Rentes  Com,  450,  et  seq.  As 
to  the  signature  of  a  will,  see  2  Greenl,  on 
Evid,  §  674.  1  Williams  on  Exec.  63—71. 
As  to  the  signature  of  bills  of  exchange, 
see  Story  on  Bills,  §  63.  As  to  signatures 
under  the  Statute  of  Frauds,  see  Blackburn 
on  the  Contract  of  Sale,  69. 

SIGNET.  [L.  Lat.  signettum.]  In  Eng- 
lish law.  One  of  the  queen's  seals  in 
England,  used  in  sealing  private  letters 
and  grants  under  the  sign  manual.  It  is 
in  the  custody  of  the  Secretary  of  State  for 
the  home  department.  Brande.  The  signet 
in  Scotland  is  the  seal  by  which  the  queen's 


letters  and  writs  for  the  purpose  of  justice 
are  now  authenticated.     Id. 

SIGNIFICAVIT.  L.Lat.  [He]  hath 
signified.  In  English  practice.  That 
clause  in  the  writ  de  contumace  capiendo, 
which  states  that  a  certain  judge  or  other 
competent  person  has  signified  to  the  king 
that  the  peraon  against  whom  the  writ  is 
issued  is  manifestly  contumacious.  Holt- 
house, 

The  writ  itself,  containing  this  clause. 
Id.  The  old  writ  de  excommunicato  cap- 
iendo began  with  the  word  signijicavit. 
Beg,  Orig.  65. 

SIGNING  JUDGMENT.  In  English 
practice.  The  signature  or  allowance  of 
the  proper  officer  of  a  court,  obtained  by 
the  party  entitled  to  judgment  in  an  action, 
expressing  generally  that  judgment  is  giv- 
en in  his  favor ;  and  which  stands  in  the 
place  of  its  actual  delivery  by  the  judges 
themselves.  Steph,  PI,  110,  111.  The 
signing  of  an  incipitur  of  the  declaration, 
and  of  the  postea,  in  taxing  costs,  is  called 
signing  judgment.     Id,  ibid,  note. 

In  American  practice,  signing  judgment 
means  a  signing  of  the  judgment  record  it- 
self, which  is  done  by  any  officer  author- 
ized to  tax  costs  and  sign  judgments,  on 
the  margin  of  the  record,  opposite  the  en- 
try of  the  judgment.     1  Burr,  Pr.  268. 

SIGN  MANUAL.  In  English  law. 
The  royal  signature  to  grants  and  letters, 
written  at  the  top  of  the  instrument.  2  Bl. 
Com.  347. 

SIGNUM.  Lat.  In  the  Roman  and 
civil  law.  A  sign ;  a  mark ;  a  seal.  The 
seal  of  an  instrument.     Calv.  Lex. 

A  species  of  proof.  By  signa  were 
meant  those  species  of  indicia  which  come 
more  immediately  under  the  cognizance  of 
the  senses,  such  as  stains  of  blood  on  the 
person  of  the  accused.  Best  on  Presump- 
tions, 13,  note  (/). 

In  Saxon  law.  A  cross  prefixed  to  the 
name  of  a  subscribing  witness  as  a  sign  of 
assent  and  approbation  to  a  charter  or  other 
deed,  commonly  used  among  the  Saxons 
and  some  of  the  first  Normans,  before  the 
common  use  of  either  affixed  or  appending 
seals,  when  subscriptions  were  in  this  form — 
+  Signum  Roberti  Episcopi  Line,  -f- 
Signum  Nigelli  de  Oyley,  &c.     Cowell. 

SILVA  CJEDUA.  L.  Lat.  In  the 
civil  law.  That  kind  of  wood  which  was 
kept  for  the  purpose  of  being  cut  Dig, 
60.  16.  80.     Accordmg  to  Servius,  it  was 
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that  kind,  which  when  cut  down  grew  up 
again  from  the  trunks  or  roots.     Id. 

In  English  ecclesiastical  law.  Under 
wood  ;  coppice  wood.  2  InsL  642.  Cow- 
ell,  voc.  Sylva  cadua.  All  small  wood 
and  under  timber,  and  likewise  timber 
when  cut  down,  under  twenty  years'  growth ; 
titheable  wood.  3  Salk,  347.  Trees  in- 
tended to  be  cut,  or  "  that  be  able  to  be 
cut,"  as  distinguished  from  fruit  bearing 
trees.   DocL  &  Stud,  dial.  2,  ch.  65,  p.  291. 

SIMILITER.  Lat.  In  pleading. 
Likewise ;  the  like.  The  name  of  the  short 
formula  used  either  at  the  end  of  pleadings, 
or  by  itself,  expressive  of  the  acceptance 
of  an  issue  of  fact  tendered  by  the  opposite 
party ;  otherwise  termed  &  joinder  in  issue. 
Stepk.  PL  51.  237.  The  common  form 
of  it  is, — "  And  the  said  plaintiff  doth  the 
like."  Id.  This  is  a  literal  translation  of 
the  old  Latin  form, — "  Ut  pradicttis  A. 
similiter/*  the  last  word  of  which  has  been 
retained  as  the  name  of  the  English  formu- 
la. The  elements  of  the  similiter  are  con- 
tained in  the  following  sentence  of  Bracton : 
simpliciter  dicat  quod  liber  sit,  et  inde  po- 
nat  se  super  juratam,  et  alius  affirmet  quod 
non,  et  inde  seponat  similiter  super  juratam  ; 
he  may  simply  say  that  he  is  a  freeman,  anrf 
thereof  may  put  himself  upon  the  country, 
and  the  other  party  may  affirm  that  he  is 
not,  and  thereof  may  put  himself  likewise 
upon    the    country.     Bract,  fol.  192  b. 

SIMILITUDO.  Lat.  Similitude;  like- 
ness ;  similarity.  Similitudo  legalis  est, 
casuum  diversorum  inter  se  collatorum  simi- 
lis  ratio  ;  quod  in  uno  similium  valet,  vale- 
bit  in  altero,  "Legal  similarity  is  [consists 
in]  the  like  reason  of  different  cases  when 
compared  together ;  that  which  has  force 
in  one  of  the  like  cases  shall  have  force  in 
the  other.     Co.  Litt.  191. 

SIMONY.  [Lat.  sim^ia.']  In  Eng- 
lish  ecclesiastical  law.  The  corrupt  pre- 
sentation of  any  one  to  an  ecclesiastical  be- 
nefice for  money,  gift,  or  reward.  2  BL 
Com.  278. — An  unlawful  contract  for  pre- 
senting a  clergyman  to  a  benefice.  Brands. 
So  called  from  the  resemblance  it  is 
said  to  bear  to  the  sin  of  Simon  Magus, 
though,  according  to  Blackstone,  the  pur- 
chasing of  holy  orders  seems  to  approach 
neiu-er  to  his  offence.  2  Bl.  Com.  ub  sup. 
See  1  Id.  388.  Smith  on  Contracts,  174 — 
176,  and  note. 

SIMPLE.  [Lat.  simplex.']  Pure;  un- 
mixed ;  unquahfied ;  composed  of  the  few- 
est elements.     See  infra. 


SIMPLE  CONTRACT.  A  contract 
not  under  seal;  an  agreement  by  parol, 
including  both  verbal  and  written  agree- 
ments.* Chitty  on  Contracts,  4.  7,  (Per- 
kins' ed.  1848.) 

SIMPLE  LARCENY.  In  criminal  law. 
Mere  larceny  or  theft  of  goods,  as  distin- 
tinguished  from  larceny  from  the  person 
or  dwelling.     See  Larceny. 

SIMPLE  OBLIGATION.  [Fr.  obli- 
gation simple.']  In  the  civil  law.  An 
obligation  which  does  not  depend  for  its 
execution  upon  any  event  provided  for  by 
the  parties,  or  which  is  not  agreed  to  be- 
come void  on  the  happening  of  any  such 
event.     Civil  Code  of  Louis.  Art.  2016. 

SIMPLE  WARRANDICE.  In  Scotch 
law.  An  obligation  to  warrant  or  secure 
from  all  subsequent  or  future  deeds  of  the 
grantor.  Whishaw.  A  simple  warranty 
against  the  grantor's  own  acts. 

SIMPLEX.  Lat.  Simple;  single; 
pure  ;  unqualified.  Simplex  et  pura  [do- 
natio] dici  poterit,  ubi  nulla  est  adjecta 
conditio,  nee  modus  ;  a  gift  may  be  said  to 
be  simple  and  pure,  where  there  is  no  con- 
dition or  qualification  annexed  to  it.  Bract. 
fol.  17.  Lord  Coke  observes  that  it  is 
called  simplex,  quia  sine  plicis,  because 
without  folds.     Co.  Litt.  2  a. 

SIMPLEX  DICTUM.  L.  Lat.  In  old 
English  practice.  Simple  averment ;  mere 
assertion  without  proof.  Si  autem  petens 
pro  se  nullam  kabeat  probationem  nisi  sim- 
plex dictum,  et  simplicem  vocem  de  dimis* 
sione  et  iermino ;  but  if  the  demandant 
have  no  proof  on  his  part,  except  the  mere 
allegation  and  the  mere  speech  of  a  demise 
and  a  term.  Bract,  fol.  820.  The  word 
vox,  in  this  passage,  illustrates  briefly,  but 
expressively,  the  oral  pleading  of  the  time. 

SIMPLEX  LOQUELA.  L.  Lat.  In 
old  English  practice.  Simple  speech  ;  the 
mere  declaration  or  plaint  of  a  plaintiff. 
Ntdlus  ballivus  de  coetero  ponat  aliquemad 
legem  manifestam  nee  ad  juramentxim,  sim- 
plici  loquela  sua,  sine  tesiibus  fdelibus  ad 
hoc  inductis  ;  no  bailiff  shall  hereafter  put 
any  man  to  his  open  law,  nor  to  his  oath, 
upon  his  own  mere  plaint  [or  bare  saying, 
as  Coke  translates  it,]  without  lawful  wit- 
nesses brought  in  to  [prove]  it.  Magna 
Charta,  c.  28.     2  Beeves*  Hist.  269. 

SIMPLEX    OBLIGATIO.      Lat,      A 
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single  obligation;  a  bond  without  a  con- 
dition.    2  Bl.  Com,  340. 

flimpliciias  cat  Icgibas  amicay  ct  ■imla 
■■btiliias  !■  jare  r^pr^baiar.  Simplicity  is 

a  favorite  of  the  laws,  and  too  great  subtlety 
in  law  is  reprobated.     4  Co.  6  b. 

SIMPLICITER.  Lat.  Simply;  by  itself; 
in  itself ;  by  its  own  force.  The  word  "  ef- 
fects," in  a  will,  if  used  simpliciter  will 
carry  the  whole  personal  estate.  Ward  on 
Legacies,  209. 

SIMULATION.  [Lat.  aimulatio.]  In 
the  civil  law.  Misrepresentation  or  con- 
cealment of  the  truth ;  as  where  parties 
pretend  to  perform  a  transaction  different 
from  that  in  which  they  really  are  engaged. 
1  Maekeld,  Civ,  Law,  165,  §  168. 

SIMUL  CUM.  Lat.  (Together  with.) 
In  practice.  A  capias  Sitnul  cum  is  a  ca- 
pias in  which  the  sheriff  is  directed  to  take 
a  certain  defendant,  to  answer  together  with 
other  defendants  in  the  action.  \  Burr,  Pr. 
103.  Indictments  and  declarations  in  tres- 
pass are  also  sometimes  drawn  with  a  si- 
mvl  cum  clause.     2  LilL  Abr.  469. 

SIMUL  ET  SEMEL.  Lat.  Together 
and  at  one  time.  1  Saund,  323  a,  note  (6.) 

SINE,     Lat.     Without.     See  infra. 

SINE  ASSENSU  CAPITULI.  L.  Lat. 
(Without  the  consent  of  the  chapter.)  In 
old  Enghsh  practice.  A  writ  which  lay 
where  a  dean,  bishop,  prebendary,  abbott, 
prior  or  master  of  a  hospital,  aliened  the 
lands  holden  in  the  right  of  his  house,  ab- 
bey or  priory,  without  the  consent  of  the 
chapter  ;  in  which  case  his  successor  might 
have  this  writ.     F,  If,  B,  194  I.     Cowell, 

SINE  DECRETO.  Lat.  Without  au- 
thority of  a  judge.    2  Karnes^  Equity,  116. 

SINE  DIE.  Lat.  Without  day ;  with- 
out appointment  of  a  day  to  appear  again. 
A  term  expressive  of  a  final  discharge  or 
dismissal.  See  Eat  inde  sine  die,  Dies, 
Day, 

SINE  HOC  QUOD.  L.  Lat.  With- 
out this  that.  A  technical  phrase  in  old 
pleading,  of  the  same  import  with  the 
phrases  absque  hoc  quod,  and  Fr.  sans  ceo 
que,  (qq.  v.) 

SINGLE  BILL.  A  written  engage- 
ment under  seal,  for  the  payment  of  money 


without  a  penalty.  See  Bill  single.  It 
seems  to  have  been  nearly  the  same  with  a 
single  bond,  (q.  v.)     Shep,  Touch.  367. 

SINGLE  BOND.     [Lat.  simplex  ohli- 
gatio^     A  bond  without  a  condition.     2 
Com. 


Bl 


340. 


SINGULAR  SUCCESSOR.  In  Scotch 
law.  He  who  acquires  any  right  or  thing, 
by  a  particular  title,  for  some  cause.  If 
for  value  given,  or  for  valuable  considera- 
tion, the  acquirer  is  termed  a  singular  suc- 
cessor, for  an  onerous  cause  ;  and  \i  for  love, 
or  on  the  score  of  affection  and  liberality, 
he  is  styled  a  lucrative  successor,  1  Forbes^ 
Inst,  part  3,  p.  1. 

8i  ■•■!  apparcat  qaid  actam  cat,  in  €•■• 
tractibas  Teaiaat  ca  ^aas  an  at  maria  ct  caB« 
■oeiadlais  la  regiaae  ia   ^aa  aclaai  est. 

If  it  be  not  clear  [if  the  instrument  do  not 
clearly  show]  what  has  been  done,  the  cus- 
tom and  usage  of  the  place  in  which  the 
transaction  took  place,  may  be  applied  in 
explanation  of  the  contract.  Dig.  60.  17. 
34.     2  Kent's  Com.  555. 

Si  aalla  sitcaajcctara  qaae  dacat  alia,  rer^ 
ba  iaCoUincada  snat  ex  praprictal«,  aaa 
granmiatf  ca  Md  papalari  ex  aan.  If  there 
be  no  conjecture  which  leads  to  a  diflPerent 
result,  fif  there  be  no  reasonable  groimd 
for  a  different  interpretation,]  words  are  to 
be  understood  according  to  their  proper 
meaning,  not  in  a  grammatical  but  m  the 
popular  and  ordinary  sense.  2  Kent's  Com. 
555. 

SIPARET.  Lat.  (If  it  appears.)  In 
the  Roman  law.  Words  used  in  the  for- 
mula by  which  the  praetor  appointed  a 
judge,  (judex,)  and  instructed  him  how  to 
decide  the  cause.  Judex  esto.  Si  paret  Au- 
lum  Agerium  apud  Numerium  Negidium 
mensam  argenteam  deposuisse,  eamque  do- 
lo  malo  Numerii  Negidii  Aula  Agerio  red- 
ditam  non  esse,  quanti  ea  res  erii,  tantam 
pecuniam  judex  Numerium  Negidium  Au- 
lo  Agerio  condemnato :  si  non  paret  a6- 
solvito.  Let be  the  judge.  If  it  ap- 
pear that  Aulus  Agerius  has  deposited  with 
Numerius  Negidius  a  silver  salver,  and  that 
it  has  not  been  re-delivered  to  Aulus  Age- 
rius through  the  fraud  of  Numerius  Negi- 
dius, let  the  judge  condemn  Numerius  Ne- 
gidius to  pay  Aulus  Agerius  as  much  mo- 
ney as  the  thing  shall  have  been  worth  :  if 
it  does  not  appear,  acquit  [him.]  Gaius 
Inst,  iv.  §  47.  Paret  was  an  old  form  of 
apparet,  (it  appears.) 

Si  4aid  amiverftliati  debetar  •lagaliB  iMa 
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dcb«tvr,  Bee  ^aod  dcb«t  ■■iremitas  •iBgmli 
deb«iii.  If  any  thing  is  due  to  a  corpora- 
tion, it  is  not  due  to  the  individual  members 
of  it,  nor  do  the  members  individually  owe 
what  the  corporation  owes.  Dig,  3.  4.  7. 
A  maxim  of  the  civil  law.  1  Bl.  Com,  484. 

To  SIT.  [Lat.  sedere,  residere,]  To 
occupy  a  seat ;  to  be  permanently  fixed ; 
to  be  prepared  for  deliberate  action.  Ap- 
plied judicially,  it  signifies, 

To  occupy  the  bench  of  a  court,  as  judges 
sit. 

To  be  formally  constituted  and  held  for 
the  transaction  of  business,  as  a  court  sits. 

To  occupy  a  fixed  seat  of  judgment,  as 
distinguished  from  a  moveable  one.  See 
Sittings, 

SITTINGS.  [L.  Lat.  sessiones.]  In  prac- 
tice. The  holdmg  of  a  court,  with  full 
form,  and  before  all  the  judges ;  as  a  sit- 
tings in  banc.     3  Sieph.  Com.  423. 

The  holding  of  a  court  of  nisi  prius  by 
one  or  more  of  the  judges  of  a  superior 
court,  instead  of  the  ordinary  nisi  prius 
judge.    See  Id.  422. 

SITUS.  Position ;  situation ;  location ; 
site.  The  place  where  a  thing  is,  as  the 
situs  of  property.  5  Peters'  M.  524,  525. 
See  Lex  loci  rei  si  tee.  Locality  for  judicial 
purposes. 

SIX  CLERKS.  In  English  practice. 
Officers  of  the  Court  of  Chancery,  who  re- 
ceived and  filed  all  bills,  answers,  replica- 
tions, and  other  papers,  signed  office  copies 
of  pleadings,  examined  and  signed  doc- 
quets  of  decrees,  &c.,  and  had  the  care  of 
all  records  in  their  office.  Holtkouse.  3 
Bl.  Com.  443.  They  were  abolished  by 
statute  5  Vict.  c.  5. 

"SIX  MONTHS"  is  sometimes  con- 
strued to  mean  half  a  year,  and  not  merely 
six  lunar  months.  Cro.  Jac.  167.  1  Chitt. 
Oen.  Fr.  775.  3  Id.  108.  2  Chitt.  Bl. 
Com.  140,  note.     See  Month,  Half  year. 

SLANDER,  [from  L.  Fr.  esclaunder,] 
Oral  defamation.  Cooke's  Law  of  Defama- 
tion, 1. — Defamation  by  words  spoken.* — 
The  utterance  of  false,  malicious  and  defama- 
tory words,  tending  to  the  damage  and  de- 
rogation of  another.*  3  Bl.  Com.  123.  3 
Steph.  Com.  472.  As  where  a  man  utters 
any  thing  of  another,  which  may  either  en- 
danger him  in  law,  by  impeaching  him  of 
some  punishable  crime, — as  to  say  that  he 
has  poisoned  another,  or  is  perjured ;  or 
which  may  exclude  him  from  society, — ^as 


to  charge  him  with  having  an  infectious 
disorder,  tending  so  to  exclude  him ;  or 
which  may  impair  or  hurt  his  trade  or  live- 
lihood,— as  to  call  a  tradesman  a  bankrupt, 
a  physician  a  quack,  or  a  lawyer  a  knave  ; 
or  which  may  disparage  him  in  an  office  of 
public  trust, — as  to  say  of  a  magistrate  that 
he  is  partial  and  corrupt.  3  Steph.  Com. 
473.  3  Bl.  Com.  123.  See  Cooke  on 
Defamation,  7 — 24. 

Defamation  generally,  whether  oral  or 
written.  In  this  sense,  the  word  is  used  in 
several  of  the  older  books,  of  established 
authority.  Bacon's  Abr.  Slander.  Com, 
Dig.  Action  upon  the  case  for  Defamation, 
A.  Bull.  N.  P.  3.  1  Starkie  on  Slander, 
(Wendell's  ed.  1843,)  note. 

SLAVE.  [L.  Fr.  serf;  Lat.  servus,  Fr. 
esclave.l  A  bond -man ;  one  who  is  bound 
to  serve  for  life.*  One  who  is  by  law  de- 
prived of  his  liberty  for  life,  and  becomes 
the  property  of  another.  Bouvier. — A  per- 
son who  is  wholly  subject  to  the  will  of 
another ;  one  who  has  no  freedom  of  action, 
but  whose  person  and  services  are  whoUy 
under  the  control  of  another.  Webster. — 
One  who  is  under  the  power  of  a  master, 
and  who  belongs  to  him  ;  so  that  the  mas- 
ter may  sell  and  dispose  of  his  person,  of 
his  industry,  and  of  his  labor,  without  his 
being  able  to  do  anything,  have  anything, 
or  acquire  anything,  but  what  must  belong 
to  his  master.     Civil  Code  of  Louis.  35. 

SLAVERY.  VLsLtservitus.]  The  state 
or  condition  of  a  slave  ;  a  state  of  bondage 
for  life.     See  2  Kent's  Com.  247—257. 

SMART  MONEY.  In  the  law  of  dam- 
ages.  Vindictive,  or  exemplary  damages. 
Damages  beyond  the  value  of  a  thing  sued 
for,  given  by  a  jury  in  cases  of  gross  mis- 
conduct or  cruelty  on  the  part  of  a  defen- 
dant. See  14  Johns.  E.  352.  Church, 
J.  15  Conn.  B.  225.  Sedgwick  on  Dam- 
ages, 39 — 45. 

SO  HELP  YOU  GOD.  [L.  Fr.  ci 
Dieu  vou^  ayde  ;  L.  Lat.  ita  te  Dev>s  adju- 
vet.]  The  formula  by  which  the  adminis- 
tration of  an  oath  always  concludes.  Where 
the  words  of  the  oath  are  repeated  by  the 
party  swearing,  the  expression  is  "  So  help 
me  God,"  which  seems  to  have  been  the 
more  ancient  form.  The  energy  of  this 
sentence,  according  to  Dr.  Paley,  resides  in 
the  particle  so  ;  so,  that  is,  hoc  lege,  upon 
condition  of  my  speaking  the  truth,  or  per- 
forming this  promise,  may  God  help  me, 
and  not  otherwise.  Palsy's  Mot.  Phil,  b. 
8,  C.16,     See  Oa^A. 
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SOBRINI  and  SOBRIN^.  Lat.  In 
the  civil  law.  The  children  of  cousins  ger- 
man  in  general.  Cooper^s  Just.  Inst, 
Notes,*  573. 

SOC,  Sock,  Sok,  Soke.  Sax.  [L. 
Lat.  soca,  socha ;  from  Sax.  socan,  to  fol- 
low, or  soai,  a  privilege.]  In  Saxon  and 
old  English  law.  A  lord's  privilege  of 
having  suit  of  court  from  his  tenants ;  or 
the  right  of  compelling  the  attendance  of 
his  tenants  at  his  court.  Cr abb's  Hist.  26, 
27.  Spelman.  Skene  de  Verb.  Signif. — 
A  lord's  power  or  jurisdiction  to  have  a 
free  court,  to  hold  plea  of  contracts,  cove- 
nants, and  trespasses  of  his  men  and  ten- 
ants. 2  Inst.  230.  Soc  and  sac,  (sock 
and  sack,  or  sok  and  sak,  or  soke  and  sake,) 
are  usually  mentioned  together  in  the  old 
charters  of  liberties,  and,  thus  united,  express 
the  full  power  of  administering  justice 
which  was  granted  to  the  lord  within  his 
manor  or  lordship ;  soc,  giving  the  right  to 
constitute  a  court,  and  sac,  authority  to  try 
causes  in  it.  Spelman.  The  words  occur 
in  Bracton  in  all  the  various  forms  above 
given.     Bract,  fol.  66,  122  b,  124  b. 

SOC,  Soke.  L.  Fr.  [L.  Lat.  soca,  soc- 
ctw.]  In  old  English  law.  A  plough. 
Liu.  sect.  119. 

SOCA,  Socha.  L.  Lat.  Soc,  or  sock. 
See  Soc.  A  seigniory  enfranchised  by  the 
king  with  liberty  of  holding  a  court  of  his 
sockmenorsoccagers,i.  e.  his  tenants.  Cowell. 

A  liberty  or  privilege ;  a  privileged  place. 
Spelman. 

A  manor  or  lordship.  Id.  A  part  of 
a  manor.     Id. 

SOCAGE,  Soccage.  [L.  Lat.  socagium, 
sockagium  ;  from  Sax.  soc,  or  socn,  a  liber- 
ty or  privilege ;  or  Fr.  soke,  L.  Lat.  soca, 
soccus,  a  plough.]  In  English  law.  A 
tenure  by  any  certain  and  determinate  ser- 
vice. 2  Bl.  Com.  79.  Free  socage,  the 
most  honorable  species  of  this  kind  of  ten- 
ure, is  the  tenure  by  which  the  great  bulk 
of  real  property  in  England  is  now  holden. 
Id.  89.  See  Free  socage.  For  the  his- 
tory of  this  tenure  in  the  United  States,  see 
3  Kent's  Com.  509—514.     4  Id.  2,  3. 

As  to  the  etymology  of  this  word,  there 
have  been  two  opinions,  each  maintained 
by  high  authority ;  Littleton  and  Coke, 
who  are  followed  by  Sir  Martin  Wright, 
deriving  it  from  the  French  soc  or  soke,  a 
plough  or  plough  share,  and  Somner  and 
Blackstone  considering  it  as  derived  from 
Sax.  soc,  a  franchise  or  privilege.  Litt. 
sect.   119.     Co.  Litt.  86  b.     Wright  on. 
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Tenures,  143.  Somner's  Gavelk.  188.  2 
Bl.  Com.  80.  Mr.  Christian,  in  his  note  on 
the  passage  of  Blackstone  here  referred  to, 
expresses  his  preference  of  the  derivation 
of  Littleton  and  Coke,  and  quotes  in  further 
support  of  their  opinion,  a  passage  from 
Bracton  in  which  it  is  said,  — did  potent 
sockagium  a  socko,  et  inde  tenentes  qui  te- 
vent  in  sockagio,  sokemanni  did  poterunt, 
€0  quod  deputati  sunt  ut  videtur  tantum- 
modo  ad  culturam :  (it  may  be  called  soC' 
age  from  soccus,  and  those  that  hold  there- 
by, who  hold  in  socage,  may  be  called  soke- 
men,  because  as  it  seems,  they  are  as- 
signed only  to  the  cultivation  of  the  ground.) 
Bract,  fol.  77  b.  Mr.  Stephen  very  pro- 
perly observes  of  this  passage,  that  it  leans, 
though  somewhat  doubtfully,  towards  the 
derivation  from  the  plough,  and  refers  to 
another  passage  of  Bracton  where  he  ap- 
plies socagium  in  a  way  which  tends  strong- 
ly to  mark  its  identity  with  privileged  ten- 
ure, and  privileged  as  being  certain  in  its 
services.  1  Steph.  Com.  193,  note  (h). 
See  Bract,  fol.  208  b,  209.  Sir  Henry 
Spelman,  whose  opinion  might  be  decisive 
on  this  point,  gives  no  formal  definition  of 
the  word  socagium,  but,  under  the  words 
socmannus  and  socman,  quotes  various  pas- 
sages from  which  it  may  inferred  that  his 
opinion  was  in  favor  of  the  derivation  from 
soc,  a  privilege.  It  may  be  added  that  the 
explanation  of  Skene,  the  Scotch  expositor, 
tends  to  confirm  the  view  of  Somner  and 
Blackstone. 

SOCAGIUM,  Sockagium.  L.  Lat.  In 
old  English  law.  Socage.  Olanv.  lib.  7, 
c.  1.     Bract,  fol.  77  b,  209. 

A  plough-land;  a  portion  of  land  set 
apart  for  the  support  of  one  family  in  the 
country.     Spelman. 

SOGER.  Lat.  In  the  civil  law.  A 
wife's  father ;  a  father-in  law.  Calv.  Lex. 
Cooper's  Just.  Inst.  Notes,*  429. 

SOCIETAS.  Lat.  [from  socius,  q.  v.] 
In  the  civil  law.  Partnership  ;  a  partner- 
ship; the  contract  of  partnership.  Inst. 
3.  26. — A  contract  by  which  the  goods 
or  labor  of  two  or  more  are  imited  in  a 
common  stock,  for  the  sake  of  sharing  in 
the  gain.  Hallifax  Anal.  b.  2,  c.  18,  num. 
12.  A  species  of  consensual  contract. 
Hdnecc.  El.  Jur.  Civ.  lib.  3,  tit.  26,  §  942. 
See  Vinnius  ad  Inst,  lib  3,  tit.  26,  Introd. 
Dig.  17.  2.  1,  et  seq. 

SOCIETE.  Fr.  [from  Lat.  societas,  q.  v.] 
In  French  law.  Partnership.  See  Com- 
mendam. 
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SOCIUS.  Lat.  In  the  civil  law.  A 
partner.  Solvitur  adkuc  societas  etiam 
morte  socii ;  a  partnership  is  also  dissolved 
by  the  death  of  a  partner.  ImL  3.  26.  5. 
Diff.  17.  2;  De  socio.  s«cil  mei  socins 
mevB  ••ciBs  ■!•■  est.  The  partner  of  my 
partner  is  not  my  partner.  Dig.  17.  2. 
20.  This  principle  is  also  recognized  in 
the  common  law.  A  person  may  become 
a  partner  with  one  individual  of  a  partner- 
ship, without  being  concerned  in  that  part- 
nership.    3  Kent's  Com,  62,  and  note. 

SOCMAN,  SoJcnian,  Sokeman.  Sax. 
[from  soc,  privilege,  and  man.\  In  old 
English  law.  A  tenant  by  socage.  Bract, 
fol.  77  b.  A  tenant  in  ancient  demesne. 
Spelman,  citing  0,  N,  B.  Briit,  c.  66. 
A  tenant  in  villenage.  Spelman.  Rather 
a  tenant  in  privileged  villenage ;  a  tenant 
by  certain  villein  services.  Bract,  fol. 
208  b,  209. 

A  freeman.  Spelman,  citing  Lib.  S. 
Albani,  tit.  Houcton,  c.  1. 

SOCMANNUS,  Sokmannus,  Sokeman- 
nus.  L.  Lat.  A  socman,  or  sokeman. 
Spelman.  Bract,  fol.  77  b,  209.  tSee 
Socman. 

SOCNA.  L.  Lat.  [Sax.  socne.]  In  old 
records.  A  privilege;  a  liberty  or  fran- 
chise.    Cowell. 

SOCRUS.  Lat.  In  the  civil  law.  A 
wife's  mother.     Inst.  1.  10.  7. 

SOCURER.  L.  Fr.  To  help,  or  aid  ; 
to  relieve  or  succour.  Britt.  c.  42, 
64,  77. 

SOEFFRE.  L.  Fr.  To  suffer ;  to  per- 
mit ;  to  forbear.     Kelham. 

SOEN,  Sien,  Syen.  L  Fr.  Own;  one's 
own  ;  his  own  ;  his ;  his  people  or  agents. 
Kelham. 


SOER,  Soieur.    L.  Fr. 
ter.    Britt.  c.  89,  119, 


Sister ;  a  sis- 


SOIGNER.  L.Fr.  To  excuse.  Kelham. 

SOIL.  L.  Fr.  &  Eng.  [from  Lat.  solum.'] 
Land ;  ground ;  earth.  Dount  ascun  soil 
curest  par  petj/t  et  parpetyt ;  whereby  any 
land  forms  by  Httle  and  little,  [by  slow 
accretions.]  Britt.  c.  33.  Isle  fmt  per  la 
nteer  en  ascun  soil.  Id.  ibid.  Deux  soilz  ; 
two  lands.     Id,  c.  66. 

SOIT,  Soiet.    L.  Fr.    Be  ;  is  ;  it  be ; 


be  it ;  let  it  be.  Si  don  soitfait ;  if  a  gift 
be  made.  Britt.  c.  36.  Saient,  soint ; 
are ;  they  are ;  let  them  be ;  they  should 
be.     Kelham.     Britt.  passim. 

SOIT  BAILE  AUX  COMMONS.  L. 
Fr.  Let  it  be  dehvered  to  the  commons. 
The  form  of  indoi-sement  on  a  bill  when 
sent  to  the  House  of  Commons.  Dyer, 
93  a. 

I      SOIT    BAILE    AUX    SEIGNEURS. 

:  L.  Fr.    Let  it  be  delivered  to  the  lords. 

I  The  form  of  iadoraement  on  a  bill  in  parlia- 
ment when  sent  to  the  House  of  Lords. 
Hob.  Ill  a. 

SOK,  Soke.  Old  forms  of  soc,  (q.  v.) 
Bract,  fol.  66,  124  b, 

SOKE.  L.  Fr.  A  plough.  Vener  ove 
lour  sokes;  to  come  with  their  ploughs. 
Litt.  sect.  119. 

SOLAR  DAY.  That  period  of  thne 
which  begins  at  sunrise  and  ends  at  sunset. 
Co.  Litt.  135  a. 

SOLAR  MONTH.  A  calendar  month, 
(q.  V.)     Co.  Litt.  136  b. 

SOLARIUM.  Lat.  [from  sol,  the  sun.] 
In  the  Roman  law.  A  place  in  the  upper 
part  of  a  house,  exposed  to  the  rays  of  the 
sun  ;  an  apartment  for  basking  in  the  sun ; 
a  terrace  or  gallery  where  they  walked  to 
sun  themselves;  a  solar.  Calv.  Lex. 
Adam's  Rom.  Ant.  676. 

In  old  Enghsh  records.  An  upper  room, 
chamber  or  garret ;  in  some  parts  of  Eng- 
land called  a  sollar,  or  solltr.  Spelman. 
Cowell. 

SOLARIUM.  Lat.  [from  solum,  soil  or 
ground.]  In  the  civil  law.  A  rent  paid 
for  the  ground,  where  a  person  built  on 
the  public  land.  Calv.  Lex.  A  ground 
rent.  1  Mackeld.  Civ.  Law.  363,  §  329. 
Spelmxin. 

The  lower  part  of  a  house.    Id. 

SOLDARIUS,  Solidarivs,  Sollldarius, 
Soldurius.  L.  Lat.  [from  Germ.  solD,  souOr* 
a  stipend.]  In  old  English  law.  A  soldier ; 
a  mercenary.    Spelman.    LL.  Hen.  1.  c.  9. 

Soldum,  solidata.  The  pay  or  stipend 
of  a  soldier.     Spelman. 

SOLE.  L.  Fr.  <k  Eng.  [from  Lat.  solus, 
alone.]  Single ;  alone  ;  composed  of  a 
single  person.  See  Corporation  sole,  Fem$ 
sole. 
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SOLEMN.  [L.  Lat.  tolemni^  soiempnis, 
solennis ;  L.  Fr.  solempne.]  Formal;  in 
regular  form  ;  with  all  the  forms  of  a  pro- 
ceeding.    See  ivfra. 

SOLEMN  WAR.  In  international  law. 
A  war  made  in  form.  Grotius  J)e  Jure 
Belli,  lib.  1,  c.  3,  sect.  4.  A  war  by  pub- 
lic declaration.  Cowen,  J.,  1  HdCs  H,  409. 
A  war  solemnly  declared  by  one  state 
against  another.     Molloy  de  Jure  Mar,  6. 

In  modem  times,  the  practice  of  a  solemn 
declaration  made  to  the  enemy  has  fallen 
into  diduse,  and  the  nation  contents  itself 
with  making  a  public  declaration  of  war 
within  its  own  territory,  and  to  its  own 
people.     1  Kent*8  Com,  63. 

SOLEMNITAS.  Lat.  [from  solemnis, 
solemn.]  A  solemnity ;  a  solemn  form  ;  a 
formal  observance ;  a  proceeding  according 
to  strict  and  regular  form.  Solemnitas 
intervenire  debet  in  mutatione  liheri  tene- 
menti,  tie  contingat  donationem  deficere  pro 
defect  a  probationis  ;  solemnity  ought  to  be 
observed  on  the  change  of  [ownership  of  ] 
a  freehold,  lest  it  happen  that  the  gift  fail 
for  want  of  proof.     Co,  Litt.  48  a. 

SOLEMNITAS  ATTACHIAMENTO- 
RUM.  L.  Lat.  In  old  English  practice. 
Solemnity  or  formality  of  attachments. 
The  issuing  of  attachments  in  a  certain 
formal  and  regular  order.  Bract,  fol.  430, 
440.     1  Reeves'  Hist,  480. 

SOLEMPNE.  L.  Fr.  Splemn.  Britt, 
c.  26.  Solempne  crie  ;  solemn  proclama- 
tion.    Id,  c.  121. 

SOLEMPNITE.  L.  Fr.  Solemnity; 
formality.  Stat.  Mod,  Lev,  Fines,  So- 
lempnite  de  attachementz.  Britt,  c.  36. 
Solempnite  des  esposailles :  solemnization 
of  marriage.     Kelkam, 

SOLICITOR.  A  person  authorized  to 
appear  and  act  for  parties  to  suits  in  chan- 
cery. 'I  he  professional  designation  of  per- 
sons admitted  to  practice  in  courts  of 
chancery  or  equity,  corresponding  with 
attorney  at  common  law.^  3  Bl.  Com,  26. 
3  Steph,  Com,  331—336. 

SOLICITOR  GENERAL.  In  English 
law.  A  law  oflScer  of  the  crown  appointed 
by  patent  during  the  royal  pleasure,  and 
who  has  the  care  and  concern  of  managing 
the  sovereign's  affairs.      Wharton's  Lex, 

SOLIDUM.  Lat.  In  the  civil  law.  A 
whole  ;  an  entire  or  undivided  thing.  See 
In  solidum. 


SOLIDUS.  L.  Lat.  In  old  English 
law.     A  shilling.     Co,  Litt,  294  b. 

SOLINUM.  L.  Lat.  In  old  English 
law.  Two  plough-lands,  and  somewhat 
less  than  a  half.  Co,  Litt,  6  a.  Spelman 
defines  it  a  plough  land. 

SOLONQUE,  Solonc,  L.  Fr.  After ; 
according  to.     Kelham, 

SOLUM.      Lat.      The     soil;      land; 

ground.     S«l*  cedit  4V«d  sol*  iuaedillcalar. 

That  which  is  built  upon  the  soil  belongs  to 
the  soil.     The  proprietor  of  the  soil  becomes 
also  proprietor  of  the  building  erected  upon 
it.     1  Mackeld,  Civ,  Law,  181,  §  268. 
^•■•ccdit^aod  ■•!•  implantRtar.      That 

which  is  planted  in  the  soil  belongs  to  the 
soil.  The  proprietor  of  the  soil  becomes 
also  the  proprietor  of  the  seed,  the  plant 
and  the  tree,  and  soon  as  these  have  taken 
root.     Id,  ibid, 

SOLUTIO.  Lat.  [from  solvere,  to 
pay.]  In  the  civil  law.  Payment.  Tollitur 
omnis  obligatio  solutione  ejus  quod  debetur  ; 
every  obligation  is  dissolved  by  the  pay- 
ment of  what  is  due.     Inst,  3.  30.  pr. 

Soluti*  prelii  ciaptioHis  l«c«   habctar. 

The  payment  of  the  price  [of  a  thing]  is 
held  to  be  in  place  of  a  purchase,  [operates 
as  a  purchase.]  Jenk,  Cent,  66,  case  2.  2 
ICent's  Cof7i,  387. 

SOLUTIO  INDEBITI.  Lat.  In  the 
civil  law.  Payment  of  what  is  not  due  ; 
payment  by  mistake  of  money  not  due. 
Inst,  3.  28.  6.      1  Karnes'  Equity,  303. 

A  contract  by  which  he  who  by  mistake, 
had  been  paid  what  was  not  due  to  him, 
was  bound  to  make  restitution  to  the  per- 
son who  had  paid  him.  Uallifux  Anal, 
b.  2,  c.  19,  niun.  7. 

SOLVENCY,  [from  Lat.  solvere,  to 
pay  ;  Fr.  solvabilite^  Ability  to  pay  ;  pre- 
sent ability  to  pay ;  ability  to  pay  all  that 
one  owes ;  ability  to  pay  one's  debts  out  of 
one's  own  present  means.  See  4  HiWs 
(N.  Y.)  R,  662.     See  Solvent,  Insolvency. 

SOLVENDO.  Lat,  Paying.  An  apt 
word  of  reserving  a  rent  in  old  convey- 
ances.    Co,  Litt,  47  a, 

SOLVENDO.  Lat.  In  the  civil  law. 
Solvent ;  able  to  pay ;  able  to  pay  in  full. 

Solrendo  «■•«  ncnia  iBtelligilar  nisi   q«| 

••I  id  am  potest  soirerc.  No  one  is  Under- 
stood [or  considered]  to  be  solvent,  but 
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SOCIUS.    Lat.     In  the  civil  law.     A  |  be  '* 
partner.      Solvitur  adhuc  societas  etia*^ 
morte  socii ;  a  partnership  is  also  d'" 
by  the  death  of  a  partner.     /* 
Dip,  11,  2;  De  socio,     '  ^^     /^'' 

■icns  iiocins  n^ii  oat*  ^  f^ 

partner  is  not  my  pr 
20.     This  principle 
the  common  law. 


^^n  assault  that  occa- 

.      ^^,ox  that  it  was  done  by 

^\^,'^fia  his  own  defence  against 

first  assault.     3  Bl,   Com, 


^*^  -' 


/^,    Steph,  PI,  163. 


.^" 


a  partner  with  o' 
ship,  without  V 
nership.     3  F 

SOCMA 
[from    "- 
Englisl] 
fol.  77 
Spelr 
At^ 
a  ' 
b 


'  ,^'^i'"':'  ^^^i^ICUS.  Lat.  [from  O.  Lat.  son- 
^('.^^"'t'  /ire,^  hurt  or  hinder.]  In  the  civil  law. 
y'f^^/f bat  which  hurts,  or  hinders ;  that  which 


'C'-     '^  ^Vv^^/  ^°^^  ^  delay  or  put  off ;  that  which  au- 
W'':-(''^fi^''^'  /  fhnn'Kpft  nr  p.yrMifi^s  dfilav.      A  term  annlied 


..-/-.•'^^ 


•.•r"".»--'V^,v.<^J/.«r'j 


j/,e  corre- 
(?,  which 
r  as  we 
"  clearly 
.  Abih- 
een  con- 
solvency, 
inition  of 
has  been 
5  of  Lou- 

^^    is  solvat ;  nordoes.it  matter  who 
/^^^  ^fnst,  3.  30.  pr. 
p»yf'  ^QjDply  with  one's  engagement ;  to 

hat  one  has  undertaken  to  do. 


Calv, 


do 

r£Q  joosen  or  disengage  ;  to  release  one's 
j/  from  obhgation,  as  by  payment  of  a 
debt.    Id^ 

SOLVIT  AD  DIEM.  L.  Lat.  He  paid 
at  the  day.  The  technical  name  of  the 
plea,  in  an  action  of  debt  on  bond,  that  the 
defendant  paid  the  money  on  the  day  men- 
tioned in  the  condition.  1  Arch.  N,  Frius, 
220,  221, 

SOLVIT  POST  DIEM.  L.  Lat.  He 
paid  after  the  day.  The  technical  name  of 
the  plea  in  an  action  of  debt  or  bond,  that 
the  defendant  paid  the  money  after  the 
day  named  for  the  payment,  and  before 
the  commencement  ot  the  suit.  1  Arch, 
N.Pr.  222. 


SOMOUNS.       L.   Fr. 
summons.     Britt,  c.  74. 


Summons  ;    a 


SON.  Fr.  His.  Declared  by  the 
civil  code  of  Louisiana  to  be  appUcable  to 
females  as  well  as  males.  Art.  3622.  num.  1 . 

SON  ASSAULT  DEMESNE.  L.  Fr. 
His  own  assault.  The  name  of  the  plea  to 
an  action  of  trespass  and  assault,  that  it 


thorizes  or  excuses  delay.  A  term  applied 
in  the  Twelve  Tables,  to  a  serious  illness, 
{morbus  sonticuSy)  by  which  a  defendant 
was  prevented  from  appearing  in  court,  and 
was  for  that  reason  excused.  Calv,  Lex, 
A,  Oell,  Noct,  Att,  xx.  1.  27.  Hence 
causa  sontica ;  a  valid  excuse  for  not  ap- 
pearing in  court.  AdawHs  Rom,  Ant.  245, 
272. 

There  are  reasons  for  supposing  this 
word  to  be  the  origin  of  essoin,  (q.  v.) 
though  the  latter  word  is  usually  very  dif- 
ferently derived. 

SOROR.  Lat.  In  the  civil  law.  Sb- 
ter;  a  sister.  Inst,  3.  6.  1.  Derived  by 
the  jurist  Antistius  Labeo,  from  seorsum, 
apart,  because  she  is  bom  as  it  were  apart, 
and  is  separated  from  the  house  in  which 
she  was  bom,  and  passes  into  another  family, 
(soror  appellata  est,  quod  quasi  seorsum 
nascitur,  separaturque  ah  ea  domo  in  qua 
naia  est,  et  in  aliam  familiam  transgredi- 
tur.)  This  is  pronounced  by  Gellius  an 
ingenious  and  subtile  etymon,  ^oct,  Att, 
xiii.  10. 

SORS.  Lat.  In  the  civil  law.  A  lot ; 
chance ;  hazard ;  fortune.     Calv.  Lex, 

The  capital  stock  of  a  partnership,  {pri- 
ma pecunia  qua  confertur  in  societatem,  ut 
inde  lucrum  fiat.)     Id. 

A  principal  sum  of  money,  as  distin- 
guished from  interest.  Id.  Used  in  this 
sense  in  old  English  records.  Super  tre- 
centas  marcas  de  sorte,  et  centum  marcas 
de  interesse ;  for  three  hundred  marks  of 
principal,  and  a  hundred  marks  of  interest. 
CowelL    See  Interesse. 

SORTITIO.  Lat.  [from  5or/m,  to  cast 
or  draw  lots.]  In  the  civil  law.  A  cast- 
ing or  drawing  of  lots  ;  a  detei*mination  or 
choice  by  lot.  Sortitio  judicum  ;  a  draw- 
ing of  judges,  {judices,)  on  criminal  trials, 
resembling  the  modem  practice  of  drawbg 
a  jury.*  Hallifax  Anal.  b.  3,  c.  13,  num. 
20.     3  Bl,  Com,  366. 

SOT.  L.  Fr.  A  fool.  BHtt,  c.  36. 
Probably  a  corruption  oifol,  which  in  print 
resembles  it^ 


Digitized  by 


Google 


sou 


(941) 


SPE 


SOUB,  Soubs.  L.  Fr.  Under.  Kel- 
ham. 

SOUL-SCOT.  [Sax.  saulsceat,  from 
saul,  soul,  and  sceat,  a  payment.  In  Saxon 
law.  A  mortuary ;  a  bequest  of  a  thing 
to  the  church,  as  a  kind  of  spiritual  expia- 
tion and  amends  for  the  delinquencies  of 
the  giver.  See  Mortuary.  2  BL  Com.  426. 


SOULZE,    Souzy   Sonce, 
shilling.     Kelham. 


L.   Fr.      A 


To  SOUND.  To  have  an  essential  quality. 
An  action  is  technically  said  to  sound  in 
damages^  where  it  is  brought  not  for  the 
specific  recovery  of  a  thing,  but  for  dama- 
ges only.     See  Steph.  PI.  105. 

SOURD.  L.  Fr.  [from  Lat.  surdm.l 
Deaf.     BritU  c.  34. 

SOUTH.  L.  Fr.  Under.  Lilt.  sect. 
139.  South  hoys;  underwood.  Kelham. 
South  viscount ;  under  sheriff.  Stat. 
IVestm,  1,  c.  15.  Southscripts ;  imder- 
written.     Id. 

SOVENT.  L.  Fr.  Often.  Trop  so- 
vent ;  too  often.     Artie,  sup.  Chart,  c.  13. 

SOY, /5o*.  L.Fr.  His ;  himself.  Soy 
defendaunt;  defending  himself;  in  self 
defence.     Bt^itt.  c.  23. 

To  SOWKE.  In  old  English  law.  To 
be  leviable.  An  old  Exchequer  term  ap- 
plied to  sheriff's  returns.  "  Estreats  that 
sowne  not,"  were  such  as  the  sheriff  could 
not  collect.  4  Inst.  107.  CowelL  Spel- 
man.  Cowell  supposes  it  to  be  a  corrup- 
tion of  the  Fr.  souvenu,  remembered. 

SPARSIM.  Lat.  [from  sparyere,  to 
scatter.]  Scattered  about ;  here  and  there. 
2  Bl.  Com.  283. 

SPECIAL  AGENT.  An  agent  who 
is  appointed  or  constituted  for  a  special 
purpose.  2  ICent*s  Com.  620.  Such  an 
agent  has  no  discretion,  but  his  authority 
must  be  strictly  pursued.  Id.  ibid,  and 
note. 

SPECIAL  BAIL.  In  practice.  Bail 
to  the  action,  given  by  a  defendant  as  a  se- 
curity to  abide  the  event  of  it.  See  Bail 
to  the  action. 

SPECIAL  CASE.     See  Caw. 


SPECIAL  DAMAGES.  In  practice. 
Damages  not  necessarily  resulting  from  an 
injury  complained  of ;  damages  which  re- 
quire to  be  specially  stated,  and  will  not 
be  implied  by  law.*  Where  the  damages, 
though  the  natural  consequence  of  the  act 
complained  of,  are  not  the  necessary  result 
of  it,  they  are  termed  special  damages, 
which  the  law  does  not  imply  ;  and  there- 
fore, in  order  to  prevent  a  surprise  upon  the 
defendant,  they  must  be  particularly  speci- 
fied in  the  declaration,  or  the  plaintiff'  will 
not  be  peiTQitted  to  give  evidence  of  them 
at  the  trial.     2  Oreenl.  on  Evid.  §  254. 

SPECIAL  DEMURRER.  In  pleading. 
A  demurrer  to  a  pleading  on  the  ground  of 
some  defect  of  form,  which  is  specially  set 
forth.  See  Steph.  PI.  140,  141.  Mansel 
on  Demurrer,  2,  97. 

SPECIAL  INJUNCTION.  In  prac- 
tice. An  injunction  by  which  parties  are 
restrained  from  committing  waste,  damage 
or  injury  to  property.  4  Steph.  Com.  12, 
note  (2.) 

SPECIAL  ISSUE.  In  pleading.  An 
issue  produced  upon  a  special  plea.  Steph. 
PI.  162.  So  called,  as  being  usually  more 
specific  and  particular  than  the  general 
issues.     Id,  ibid. 

SPECIAL  JURY.  In  practice.  A 
jury  ordered  by  the  court,  on  the  motion  of 
either  party,  in  cases  of  unusual  importance 
or  intricacy.  Called,  from  the  manner  in 
which  it  is  constituted,  a  struck  jury.  3 
Bl.  Com.  357.  3  Steph.  Com.  591.  1 
Tidd's  Pr.  787—793.     See  Struck  jury. 

SPECIAL  OCCUPANT.  A  pereon 
having  a  special  right  to  enter  upon  and 
occupy  lands  granted  pur  auter  vie,  on  the 
death  of  the  tenant,  and  during  the  life  of 
cental  que  vie.  Where  the  grant  is  to  a 
man  and  his  heirs  during  the  life  of  cestui 
que  vie,  the  heir  succeeds  as  special  occu- 
pant, having  a  special  exclusive  right  by 
the  terms  of  the  original  grant.  2  Bl. 
Com.  259.  1  Steph.  Com.  416.  this 
doctrine  of  special  occupancy  has  been 
adopted  in  some  of  the  United  States,  but 
is  not  recognized  in  others.  See  4  Kent^s 
Com.  27.  Where  a  wife  is  tenant  pur 
auter  vie,  and  dies  during  the  life  of  cestuy 
que  vie,  the  husband  becomes  the  special 
occupant.     2  Id.  134. 

SPECIAL  PLEA.  A  special  kmd  of 
plea  in  bar,  distinguished  by  this  name 
from    the    general    issue,   and  consisting 
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usually  of  some  new  affirmative  matter, 
though  it  may  also  be  in  the  form  of  a 
traverse  or  denial.    See  Steph,  PL  62,  162. 

SPECIAL  PLEADER.  In  EngUsh 
practice.  A  person  whose  professional 
occupation  is  to  give  verbal  or  written 
opinions  upon  statements  made  verbally  or 
in  writing,  and  to  draw  pleadings,  civil  or 
criminal,  and  such  practical  proceedings  as 
may  be  out  of  the  usual  course.  2  ChitL 
Gen.  Pr,  42. 

SPECIAL  PLEADING.  The  popular 
denomination  of  the  science  of  pleading,  so 
called,  as  Mr.  Stephen  seems  to  suppose, 
from  the  special  pleas  which  occupy  a  pro- 
minent place  in  it.  See  Steph.  PL  162, 
note.  Perhaps  the  term  special  may  have 
been  used  to  distinguish  it  from  pleading, 
which  in  the  popular  sense  imports  oral 
argument  at  the  bar. 

SPECIAL  PARTNER.  A  partner 
with  a  limited  or  restricted  responsibility ; 
a  limited  partner.*  3  Kenfs  Com,  34.  A 
member  of  a  limited  partnership,  who  fur- 
nishes certain  funds  to  the  common  stock, 
and  whose  liabiUty  extends  no  further  than 
the  fund  furnished.     Id.  35. 

SPECIAL  PARTNERSHIP.  A  part- 
nership limited  to  a  particular  branch  of 
business,  or  to  one  particular  subject.* 
3  Kent's  Com.  30.     Story  on  Partn.  §  75. 

SPECIAL  PROPERTY.  A  property 
of  a  special,  qualified  or  temporary  kind, 
arising  from  the  peculiar  circumstances 
under  which  it  is  acquired;  such  as ^ the 
property  of  the  finder  of  a  thing  lost,  until 
the  right  owner  is  discovered,  and  the  pro- 
perty of  a  sheriff  in  goods  taken  in  execu- 
tion, between  the  time  of  seizure  and  actual 
sale.     2  SUph.  Com.  73,  74. 

SPECIAL  RULE.  In  practice.  A 
rule  granted  upon  the  actual  motion  of 
counsel  in  court ;  as  distinguished  from  a 
eomfnon  rule,  or  rule  of  course.  1  Tidd's 
Pr.  485. 

SPECIAL  TRAVERSE.  In  pleading. 
A  peculiar  form  of  traverse  or  denial,  the 
design  of  which,  as  distinguished  from  a 
common  traverse,  is  to  explain  or  qualify 
the  denial,  instead  of  putting  it  in  the  direct 
and  absolute  form.  It  consists  of  an  affirma- 
tive and  a  negative  part ;  the  first  setting 
forth  the  new  affirmative  matter  tending  to 
explain  or  qualify  the  denial,  and  techni- 
caLiy  called  the  inducement ;  and  the  latter 


constituting  the  direct  denial  itself,  and 
technically  called  the  absque  hoc.  Steph. 
FL  169—180. 

SPECIAL  VERDICT.  In  practice.  A 
special  finding  of  the  facts  of  a  case  by  a 
jury,  leaving  to  the  court  the  application  of 
the  law  to  the  facts  thus  found.  1  Arch. 
Pr.  213.  3  BL  Com.  377.  2  Tidd's  Pr. 
897.  It  must  state  the  facts  as  proved, 
and  not  the  evidence  given  to  prove  the 
facts.    5  ffill's  (N.  Y.)  i2.  634.    4  Id.  171. 

SPECIALTY.  A  contract  or  obligation 
under  seal.  Chitty  on  Contr.  3.  A  con- 
tract by  deed ;  an  instrument  in  writing, 
sealed  and  delivered.     See  Deed. 

SPECIALTY  DEBT.  A  debt  due,  or 
acknowledged  to  be  due  by  deed,  or  in- 
strument under  seal.     2  BL  Com*  465. 

SPECIES.  Lat.  In  the  civil  law.  Form; 
figure ;  fashion  or  shape.  A  form  or  shape 
given  to  mateiials.  Cum  ex  aliena  materia 
species  aliqua  facta  sit  ah  aliquo,  quceri 
solet  quis  eorum  naturali  ratione  dominus 
sit.  Where  any  form  has  been  made  by 
any  one  out  of  another's  material,  it  is  often 
asked  which  of  them  ought,  in  natural 
reason,  to  be  deemed  the  owner.  Inst.  2. 
1.  25.  1  Mackeld.  Civ.  Law,  277,  §  265. 
See  Specificatio. 

SPECIFIC.  Having  a  certain  form  or 
designation  ;  observing  a  certain  form  ; 
particular ;  precise. 

SPECIFIC  LEGACY.  A  legacy  or 
gift  by  will  of  a  particular  specified  thing, 
as  of  a  horse,  a  piece  of  furniture,  a  term  of 
years  and  the  like.     Ward  on  Legacies,  16. 

In  a  strict  sense,  a  legacy  of  a  particular 
chattel,  which  is  specified  and  distinguished 
from  all  other  chattels  of  the  testator  of 
the  same  kind  ;  as  of  a  horse  of  a  certain 
color.     See  Id.  17. 

A  legacy  of  a  quantity  of  chattels  de- 
scribed collectively,  as  a  gift  of  all  the  tes- 
tator's pictures.     Id.  18. 

SPECIFIC  PERFORMANCE.  Per- 
formance of  a  contract  in  the  precise  form, 
or  according  to  the  precise  terms  agreed 
upon;  strict  performance.  This  is  fre- 
quently compelled  by  a  bill  in  equity  filed 
for  the  purpose.  See  2  Story's  Eq.  PI. 
§  712,  e/  seq. 

SPECIFICATIO.  Lat.  [from  species, 
form,  and  fa^ere,  to  make.]  In  the  civil 
law.    Literally,  a  making  of  form ;  a  giving 
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of  form  to  materials.  That  mode  of  ac- 
qturing  property  through  which  a  person, 
by  transwrmmg  a  thing  belongmg  to  an- 
other, especially  by  working  up  bis  ma- 
terials into  a  new  species,  becomes  proprie- 
tor of  the  same.  1  Mackeld,  Civ,  Law, 
277,  265.  Heinecc,  JUlem.  Jur.  Civ.  lib.  2, 
tit.  1,  §  368.  The  making  of  wine,  oil  or 
flour,  out  of  the  grapes,  olives  or  wheat  of 
another,  were  common  instances  of  speriji- 
catio.     Inst  2.  1.  25. 

SPES  RECUPERANDI.  Lat.  The 
hope  of  recovering  (a  prize  or  captured 
vessel.)     1  Kent* 8  Com.  101. 

SPINSTER.  The  addition  given  to  un- 
married women,  in  legal  proceedings,  and 
in  conveyancing.  The  term  "single  wo- 
man" is  now  generally  used  in  its  place. 
Spinster  is  said  in  Dyer  to  be  an  indifferent 
addition  to  a  man  as  weU  as  a  woman. 
Dyer,  47. 

SPIRITUAL  COURTS.  In  English  law. 
The  ecclesiastical  courts,  or  courts  chris- 
tian.    See  3  BL  Com,  61. 

SPOLIATION.  [Lat.  spoliatio,  from 
spoliare,  to  despoil  or  rob.]  In  English  ec- 
clesiastical law.  An  injury  done  by  one 
clerk  or  incumbent  to  another,  in  taking 
the  fruits  of  his  benefice  without  any  right 
to  them,  but  under  a  pretended  title.  3 
Bl.  Com,  90,  91. 

A  violent  deprivation  of  possession.  4 
Reeve's  Hist,  18. 

Sp^liatvs  debet  ante  •unia  reatitai.    A 

party  despoiled  [forcibly  deprived  of  pos- 
session] ought  first  of  all  to  be  restored.  2 
Inst,  714.     4  Reeve's  Hist,  18. 

SPOLIUM.  Lat.  In  the  civil  and 
common  law.  A  thing  violently  or  unlaw- 
fully taken  from  another.  1  Mackeld  Civ. 
Law,  (by  Kaufmann,)  261,  note. 

SPONDEO.     Lat.     In  the  civil  law. 

1  undertake;  I  engage.  Inst,  3.  16.  1. 
Id,  3.  17.  pr. 

SPONDERE.  Lat.  In  the  civil  law. 
To  engage ;  to  undertake ;  to  stipulate,  or 
stipulate  for. 

Speadrt  prritiam   arlin.      He    promises 

the  skill  of  his  art ;  he  engages  to  do  the 
work  in  a  skilful  or  workmanlike  manner. 

2  Kent's  Com.  588.  Applied  to  the  en- 
gagements of  workmen  for  hire.  Id.  ibid. 
tStory  on  Bailm,  §  428. 


SPONDES?  SPONDEO.  Lat.  Do 
you  undertake?  I  do  undertake.  The 
most  common  form  of  verbal  stipulation  in 
the  Roman  law.     Inst.  3.  16.  1. 

SPONSALIA.  Lat.  [from  spondere, 
to  engage.]  In  the  civil  and  canon  law. 
Spousak,  or  espousals;  bctrothment;  af- 
fiance. A  mutual  contract  of  future  mar- 
riage. Calv,  Lex,  Shelf.  Marr,  d  Div. 
28.  Sponsalia  sunt  mutua  repromissio 
futurarum  nuptiarum,  rite  inter  eos  quibtis 
jure  licet,  facta,  Spousals  are  a  mutual 
promise  of  future  marriage ;  duly  made  be- 
tween those  persons  to  whom  it  is  allowed 
by  law.     Swinburne  on  Spousals,  8. 

Sponsalia  defuturo  ;  a  mutual  promise 
of  marriage  to  be  had  afterwards.  As 
when  a  man  said  to  a  woman,  "  I  will  take 
thee  to  my  wife,"  and  she  answered,  "  I 
vnll  take  thee  to  my  husband."     Id.  ibid, 

Sponsalia  de  prasenti ;  a  mutual  pro- 
mise of  present  matrimony.  As  when  the 
man  said  to  the  woman,  **  I  do  take  thee 
to  my  wife,"  who  then  answered,  "  I  do 
take  thee  to  my  husband."  Id.  ibid. 
Shelf.  Marr,  <t  Div.  26,  27.  See  Hub- 
back's  Kvid,  of  Succession,  298. 

SPONSALIA.  Lat.  In  the  common 
law.  Spousals;  actual  marriage.  Co, 
Litt,  34  a.     Hargrave's  note,  210. 

SPONSIO.  Lat.  [from  sp&ndere,  to  en- 
gage.] In  the  civil  law.  An  engagement 
or  imdertaking ;  particularly  such  as  was 
made  in  the  form  of  an  answer  to  a  formal 
interrogatory  by  the  other  party.  Calv. 
Lex,     See  Spondes. 

An  engagement  to  pay  a  certain  sum  of 
money  to  the  successful  party  in  a  cause. 
Calv.  Lex, 

SPONSIO  LUDICRA.  Lat.  In 
Scotch  law.  A  trifling  or  ludicrous  engage- 
ment, such  as  a  court  will  not  sustain  an 
action  for.     1  Kames'  Equity,  Introd.  34. 

In  the  civil  law,  this  term  seems  to  have 
signified  an  informal  undertaking,  or  one 
made  without  the  usual  formula  of  interro- 
gation.    Calv,  Lex,  citing  Budceus, 

SPONSIONS.  [Lat.  sponsiones,  from 
spondere,  to  engage.]  In  international  law. 
Engagements  made  on  behalf  of  states  by 
agents  not  specially  authorized,  or  exceed- 
ing the  limits  of  the  authority  under  which 
they  purport  to  be  made ;  and  which,  to 
be  vahd,  must  be  confirmed  by  express  or 
tacit  ratification.  Such  as  the  official  acts 
of  admirals  and  generals  suspending  or 
limiting  hostilities,  capitulations  of  surren- 
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der,  cartels  of  exchange,  &c.  See  Grotius 
de  Jure  Belli,  lib.  2,  c.  15,  §  16.  Id.  lib. 
3,  c.  22,  §§  1—3.  Wheaton's  Intemat. 
Law,  298. 

Sponte  yiram  mulier  fugicns  et  adultera  facta 
Dote  sua  careat,  nisi  sponei  spoDte  retracta. 

A  woman  voluntarily  leaving  her  hus- 
band and  becoming  an  adulteress  shall  for- 
feit her  dower,  unless  taken  back  by  the 
free  act  of  the  husband.  Co.  Li  it.  32  b. 
An  old  rhyming  Latin  couplet,  framed  to 
express  the  principle  that  a  wife's  dower 
is  forfeited  by  her  adulterous  elopement. 
See  2  Kent's  Com.  52,  et  seq, 

SPORTULA.  Lat.  In  the  Roman  law. 
A  largess,  dole,  or  present ;  a  pecuniary 
donation  ;  an  official  perquisite  ;  something 
over  and  above  the  ordinary  fee  allowed  by 
law.     Inst,  4.  6.  24. 

SPOUSE-BREACH.  In  old  English 
law.     Adultery.     CowelL 

SPRINGING  USE.  A  use  limited  to 
arise  on  a  future  event,  where  no  preceding 
estate  is  limited,  and  which  does  not  take 
eflfect  in  derogation  of  any  preceding  inter- 
est. If  a  grant  be  to  A.  in  fee,  to  the  use  of 
B.  in  fee,  after  the  first  day  of  January 
next,  this  is  an  instance  of  a  springing  use, 
and  no  use  arises  until  the  limited  period. 
The  use,  in  the  mean  time,  results  to  the 
grantor,  who  has  a  determinable  fee.  4 
KenCs  Com.  297,  298.  See  1  Steph  Com. 
502.     2  Crahh's  Real  Prop.  498,  §  1689. 

SPUILZIE.  In  Scotch  law.  The  tak- 
ing away  of  one's  moveables,  without  order 
of  law,  or  consent  of  the  owner.  1  Forbes^ 
Inst,  part  2,  p.  200. 

SPURIUS.  Lat.  In  the  civil  law.  A 
bastard ;  the  offspring  of  promiscuous  co- 
habitation, otherwise  called  vulgo  qucesitus, 
or  conceptus  ;  (Gr.  (iiraTwp.)  Insi.  1.  10. 
12. 

One  born  of  an  unlawful  intercourse, 
'ex  nuptiis  injustis,  or  ex  damnaio  coitu.) 
"W.  Bract,  fol.  63. 


t 


SQUATTER.  In  American  law.  One 
who  settles  on  another's  land,  usually  on 
new  or  wild  land,  without  a  title. 

One  who  settles  on  public  land  without 
title  or  authority.  See  1  Hilliard's  Real 
Prop.  89. 

SS.  An  abbreviation  used  in  that  part 
of  a  record,  pleading,  or  affidavit,  called 
the  statement  of  the  venue,  or  county  in 
which  it  is  made  :  as  "  City  and  county  of 


New  York,  ss.,"  or  more  briefly  in  the 
English  forms,  "  London,  ss."  Commonly 
translated  or  read,  "  to  wit,"  and  supposed 
to  be  a  contraction  of  "  scilicet"  (q.  v.)  It 
has  been  otherwise  explained  to  be  a  mark 
used  to  denote  a  separate  section  or  para- 
graph in  the  record.  1  Chilt.  PI.  306, 
note  (t.)  6th  Am.  ed.  And  this  opinion  is 
countenanced  by  the  more  ancient  form  of 
the  contraction,  ff,  or  ff,  the  latter  closely 
approximating  the  modem  section  mark  §. 
Bracton,  indeed,  expressly  uses  ff,  to  denote 
the  sections  of  the  civil  law.  Bract,  fol. 
114. 

Stabit  praBsumpiio  ^douec  probetar  in 
coBtrarinm.  A  presumption  shall  stand, 
until  proof  be  made  to  the  contrary.  Win- 
gale's  Max.  712.  Hob.  297.  Broom's 
Max.  429. 

Another  form  of  this  maxim  is,  Stabitar 
praBsamptioni  donee  probei«r  in  contra- 
riam.  A  presumption  will  be  stood  by, 
or  upheld,  until  proof  be  made  to  the  con- 
trary. This  is  the  form  in  which  it  is 
quoted  by  BracLon,  Coke  and  Blackstone. 
BraH.  fol.  6.  Co.  Litt.  373  b.  3  Bl.  Com. 
371.     Still  another  form  is  siandnv  oris 

praBannipti^ni,  donee,  dee.  Bract,  fol.  19  b. 

STABLE-STAND.  [L.  Lat.  in  stahili 
statione.]  In  forest  law.  One  of  the  four 
evidences  or  presumptions  whereby  a  man 
was  convicted  of  an  intent  to  steal  the 
king's  deer  in  the  forest.  This  was  when 
a  man  was  found  at  his  standing  in  the 
forest  with  a  cross-bow  or  long-bow  bent, 
ready  to  shoot  at  any  deer,  or  else  standing 
close  by  a  tree  with  grey-hounds  in  a  leash, 
ready  to  slip.     Cowell.     Manwood. 

ST  ABU  L  ARIL  Lat.  In  the  civil  law. 
Stable-keepers ;  hostlers.  Dig.  4.  9. 
Story  on  Bailm.  §  464. 


STAGNUM.     Lat. 
A  pool,  or  pond,     Co. 


In  old  English  law. 
lAit.  5  a. 


STALLAGE,  [from  Sax.  stal,  a  station ; 
L.  Lat.  stallagium.]  In  English  law.  The 
hberty  or  right  of  pitching  or  erecting  stalls 
in  fairs  or  markets.     Cowell.     Spelman. 

A  duty  paid  for  the  liberty  of  having 
stalls  in  a  fair  or  market,  or  of  removing 
them  from  one  place  to  anotlier.  Id.  1 
Crabb's  Real  Prop.  633,  §  686.  6  Ad.  d' 
Ell.  N.  S.  31. 

STALLARIUS.  L.  Lat.  [from  Sax. 
stal,  a  stall.]  In  Saxon  law.  A  heretoch, 
or  chief  military  leader.  Supposed  by 
Spelman  to  be  of  similar  origin  and  import 
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with  the  continental  term  eonstahilarius. 
See  Constable  of  England, 

STAMP.  In  English  law.  An  impres- 
sion made  upon  paper  or  parchment,  upon 
which  many  legal  proceediiigs  and  private 
instruments  are  written,  and  for  which  a 
certain  duty  is  required  to  be  paid  to  the 
crown.  See  Smiih  on  Contracts,  191, 
note  (6.) 

STAMP  ACTS.  In  English  law.  Acts 
regulating  the  stamps  upon  deeds,  con- 
tracts, agreements,  papers  in  law  proceed- 
ings, bilk  and  notes,  letters,  receipts  and 
other  papers.  The  General  Stamp  Act 
now  in  force  is  the  55  Geo.  ill.  c.  184. 
See  Smith  on  Contracts,  191  note  (b,)  for 
a  view  of  the  present  stamp  law. 

STAMP  DUTIES.  In  English  law. 
Duties  imposed  upon  and  raised  from  stamps 
upon  parcliment  and  paper ;  and  forming  a 
hranch  of  the  perpetual  revenue  of  the 
kingdom.     1  Bl,  Com,  823. 

To  STAND.  [Lat.  stare;  L.  Fr.  estre,] 
To  abide  ;  to  submit  to ;  to  meet  a  thing, 
instead  of  escaping  from  it.  ''  To  stand  a 
trial,"  "  to  stand  to  the  order  of  a  court," 
are  phrases  still  in  use. 

To  have  force  or  strength ;  to  have 
strength  in  itself.  An  act  is  said  "  to  stand 
good"  against  a  party. 

To  remain  as  a  thing  is ;  to  remain  in 
force.  Pleadings  demurred  to  and  held 
good,  are  allowed  to  stand. 

To  appear  in  court.  A  party  is  said  to 
have  a  capacity  of  standing  in  judgment, 
[standi  in  judicio,)  that  is,  of  appearing  in 
court  and  htigating  there.  1  Peters  JR. 
578. 

The  radical  ideas  of  this  figurative  term, 
are  those  corresponding  with  its  literal 
meaning,  viz:  fixedness  of  position,  inhe- 
rent firmness  or  strength,  capacity  of  main- 
taining an  upright  position.  But  these  ap- 
pear more  clearly  in  the  application  of  the 
Ijatin  equivalent  stare,  (q.  v.)  See  Rectus 
in  curia, 

STANNARY  COURTS.  In  English 
law.  Courts  held  for  the  stannaries,  or  tin 
mines  (from  Lat.  stannum,  tin,)  in  Devon- 
shire and  Cornwall,  for  the  administration 
of  justice  among  the  tinners  therein.  3 
Bl,  Com,  80.     3  Steph,  Com,  448. 

STAPLE.  [L.  Lat.  stapula,]  In  Eng- 
lish law.    A  mart  or  market.    A  place 
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where  the  buying  and  selling  of  wool,  lead, 
leather  and  other  articles,  were  put  under 
certain  terms.     2  Reeves*  Hist,  393. 

STAR,  Starr,  [L.  Lat.  starrum.']  In  old 
English  law.  A  contraction  of  the  Hebrew 
shetar,  (^aiD,)  signifying  a  deed  or  con- 
tract. All  the  deeds,  obligations  and  re- 
leases of  the  Jews  in  England,  were  anciently 
called  stars,  {starra,)  and  were  written  for 
the  most  part  in  Hebrew  alone,  or  in  He- 
brew and  Latin,  the  Hebrew  being  on  the 
one  side  or  top  of  the  parchment,  and  the 
Latin  on  the  other  side,  or  bottom,  after 
the  Hebrew.  Blount,  Cowell.  Afolloy 
de  Jur,  Mar,  466.  In  the  second  edition 
of  Blount,  A.  D.  1691,  it  is  said  that  one  of 
these  stars  yet  remains  in  the  treasury  of 
the  exchequer,  written  without  points  in 
King  John's  reign,  the  substance  of  which 
is  thus  expressed  in  Latin  just  under  it,  like 
an  English  condition  under  a  Latin  obliga- 
tion. Istud  stSiT  fecit  Uagius  filius  Mugri 
de  London,  Domino  Adce  de  Stratona,  de 
acquietancia  de  Stanmore,  de  omnibus  de- 
bitis  in  quibus  Dominus  S.  de  Cheyndut  ei 
tenebatur,  Ita  quod  idem  Judaeus  nee  hes- 
redrs  sui  nihil  exigere  possint  de  pradicto 
Ade,  nee  de  hoeredibus  suis,  rations  terra  de 
Stanmore  de  pradictis  dtbitis.  Which  may 
be  translated  thus :  "  This  star  made  Hagius 
the  son  of  Mager,  of  London,  to  the  Lord 
Ade  de  Stratton  for  an  acquittance  of  Stan- 
more,  of  all  the  debts  in  which  the  Lord  S. 
de  Cheyndut  was  bound  to  him.  So  that 
neither  the  said  Jew  nor  his  heirs  can  de- 
mand any  thing  of  the  said  Ade  or  his  heirs, 
on  account  of  the  land  of  Stanmore  for  the 
aforesaid  debts."  Reference  is  made  both 
by  Cowell  and  Blount,  to  the  Plea  Rolls, 
Fasch.  9  £dw,  I.  Rot.  4,  5,  6,  where 
many  stars,  as  well  of  grant  and  release,  as 
obligatory  and  by  way  of  mortgage,  are 
pleaded  and  recited  at  large.  By  an  ordi- 
nance of  Richard  I.,  preserved  by  Hove- 
den,  these  Jewish  starrs  were  commanded 
to  be  enrolled  and  deposited  in  chests  un- 
der three  keys,  in  certain  places  ;  one,  and 
the  most  considerable  of  which  was  in  the 
king's  exchequer  at  Westminster.  4  Bl, 
Com,  266,  note.  See  Area  chirograji^hica 
Judaorum, 

STAR-CHAMBER.  [L.  Lat.  camera 
stellata  ;  L,  Ft.  chaumbre  des  esteilles,]  The 
name  of  a  celebrated  court  in  England, 
abolished  in  the  reign  of  Charles  I.  See 
Court  of  Star-  Chamber, 

This  court  is  said  to  have  been  so  called 
either  from  the  Sax.  steoron,  to  steer  or 
govern  ;^-or  from  it^  punishing  the  crimen 
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ttellionaius,  or  cosenage ; — or  because  the  ' 
room  wherein  it  sat,  the  old  council  cham- 
ber of  the  palace  of  Westminster,  was  full 
of  windows  ; — or  because  haply  the  roof  or 
eeiling  was  at  the  first  garnished  with  gilded 
9tar8  ;  the  latter  being  the  opinion  of  Lord 
Coke.  4  ImU  66.  All  these  are  very 
reasonably  pronounced  by  Sir  W.  Black- 
stone  to  be  merely  conjectures,  no  stars  be- 
ing visible  in  the  roof  of  the  apartment  in 
his  day,  nor  are  any  said  to  have  remained 
there  so  late  as  the  reign  of  Queen  Eliza- 
beth. 4  Bl  Com.  266,  note.  The  learned 
commentator's  own  opinion,  as  very  clearly 
explamed  by  him,  is  that  the  star-chamber 
was  so  called  from  being  held  in  that  room 
at  the  exchequer  where  the  chests  contain- 
mg  those  Jewbh  contracts  and  obligations 
called  Starrs,  (from  the  Hebrew  shetar,  pro- 
nounced shtar,)  were  kept.  That  the  prin- 
cipal repository  of  these  starrs  was  in  the 
king's  Exchequer  at  Westminster,  is  clearly 
shown  by  an  ordinance  of  Richard  I.,  pre- 
served by  Hoveden ;  and  the  first  time  the 
star-chjamher  is  mentioned  in  any  record,  it 
is  expressly  8aid  to  have  been  situated  near 
the  receipt  of  the  exchequer  at  Westminster. 
Rot,  Clans.  41  Edw,  III.  m.  13.  It  may 
be  added,  in  confirmation  of  this  opinion, 
that  the  old  technical  title  of  the  Rolls 
Office  of  the  Chancery,  [Domus  Converso- 
rum,)  originated  in  a  very  similar  way,  it 
being  held  in  a  house  built  by  King  Henry 
III.  for  Jews  converted  to  the  christian 
faith,  but  which,  on  the  expulsion  of  the 
Jews  by  Edward  111.  was  assigned  as  a 
place  for  the  custody  of  the  rolls  and  re- 
cords of  the  chancery.  Cowell,  voc.  Rolls, 
The  law  Latin  and  law  French  titles  of  this 
couit  are  of  no  value  in  an  etymological 
point  of  view,  as  they  seem  to  have  become 
established  at  a  comparatively  modem  date, 
when  the  true  meaning  of  starr  or  star  was 
forgotten. 

STARE.  Lat.  In  old  English  law. 
To  stand;  to  be  good  or  valid  in  law; 
the  opposite  of  cadere,  to  fall  or  fail.  Aut 
stabit  appdlam  aut  cadet ;  the  appeal  will 
either  stand  or  fall.  Bract,  fol.  140  b. 
Sec  Cadere,  Contractus  stare  non  poterit; 
the  conti-act  cannot  stand.     Id,  fol.  «2. 

To  meet ;  to  abide.  Ad  stand  um  recto  ; 
to  stand  to  an  accusation ;  to  appear  and 
answer  it.  Bract,  fol.  125,  164.  Some- 
times translated  to  stand  to  the  right;  and 
otherwise  expressed  store  juri,  Reg,  Orig. 
260  b.  Right,  however,  in  this  instance, 
seems  to  be  merely  an  Anglicized  form  of 
the  L.  Lat.  rectum,  an  accusation.  See 
Rectum,  Rettum. 

To  appear  in  court ;  to  be  a  party  to  an 


action  or  other  judicial  proceeding. 
Persona  standi  injudicio. 

To  stop  or  stay.     See  Stet  processus. 


See 


STARE  DECISIS.  Lat.  To  stand  by 
decided  cases;  to  uphold  precedents;  to 
maintain  former  adjudications.  1  Kenfs 
Com,  477.  A  part  of  an  old  verse,  ex- 
pressed at  length. 

Stare  decisiB,  et  non  qaieta  movere. 

To  stand  by  precedents,  and  not  to  dis- 
turb settled  points. ' 

STATE.  [Lat.  retpublica,]  In  public 
law.  A  complete  or  self  sufficient  body  of 
persons,  united  together  in  one  communis 
for  the  defence  of  their  rights,  and  to  do 
right  to  foreigners.  1  Kenfs  Com,  189, 
note. — A  political  body,  or  body  politic ; 
the  whole  body  of  people  united  under  one 
government.     Webster,     A  government. 

To  STATE.  To  express  the  particulars 
of  a  thing  in  writing  or  in  words ;  to  set 
down  or  set  forth  m  detail ;  to  relate  at 
length,  or  m  full.  Ajs,  to  slate  an  account, 
to  state  a  case. 

To  set  down  in  gross ;  to  mention  in 
general  terms,  or  by  way  of  reference ;  to 
refer.  This  was  held  to  be  the  sense  of  the 
word,  in  a  late  case,  in  the  Supreme  Court 
of  New  York.     6  HilVs  R,  300. 

STATED.  Settled;  closed.  An  ac- 
count stated  means  an  account  settled,  and 
at  an  end.  Pulling  on  Merc,  Accounts,  33. 
**  In  order  to  constitute  an  account  stated, 
there  must  be  a  statement  of  some  certain 
amount  of  money  being  due,  which  must 
be  made  either  to  the  party  himself,  or  to 
some  agent  of  his."  Parke,  B.,  6  Mees, 
d  W,  6t>7. 

STATUS.  Lat.  [from  stare,  to  stand.] 
In  the  civil  law.  Standing ;  state ;  con- 
dition. A  certain  civil  qualification,  other- 
wise called  caput,  (q.  v.) ;  a  civil  capacity 
for  rights.  I  Mack.  C.  Law,  129.  §  119. 
A  quality  by  reason  of  which  men  enjoy  a 
different  right.  Hiinecc,  JUlem.  Jur,  Civ, 
lib.  1,  tit.  3,  §  76.  See  2  Kenfs  Com,  457, 
note.  The  term  is  of  frequent  occurrence 
in  Bracton.     Bract,  fol.  190  b. 

STATUTE.  [L.  Fr.  estatut ;  L.  Lat. 
statutum,  from  statuere,  to  establish.]  An 
act  of  the  legislature  of  a  state,  [declaring] 
commanding  or  prohibiting  something. 
Webster. — An  express  act  of  the  legislature 
of  a  country.  2  Kent's  Com,  466.  Lite- 
rally, a  thing  established.    See  1  Bl,  Com. 
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65.  1  Stfph.  Com.  66.  Stetate  law  is 
the  express  written  will  of  the  legislature, 
rendered  authentic  by  certain  prescribed 
forms  and  solemnities.    1  ICent'i  Com,  447. 

STATUTE.  [Lat.  statntum,]  In  foreign 
and  civil  law.  Any  particular  municipal 
law  or  usa^e,  though  resting  for  its  autho- 
rity on  judicial  decisions,  or  the  practice  of 
nations.  2  Kenfs  Com.  456. — The  whole 
municipal  law  of  a  particular  state,  from 
whatever  source  arising.  Story  Cohft, 
Laws,  §  12. 

STATUTE  OF  LIMITATIONS.  A 
statute  by  which  rights  of  action  are  limited 
to  certain  prescribed  periods  of  time.  A 
statute  fixing  and  limiting  certain  periods  of 
time,  beyond  which  rights  of  action  cannot 
be  enforced.*     8  BL  Com.  806 — 308. 

STATUTE-MERCHANT.  In  English 
law.  A  security  for  a  debt  acknowledged 
to  be  due,  entered  into  before  the  chief 
magistrate  of  some  trading  town,  pursuant 
to  the  statute  18  Edw.  I.  J)e  Mereatoribus, 
by  which  not  ovlj  the  body  of  the  debtor 
might  be  imprisoned,  and  his  goods  seized 
in  satisfaction  of  the  debt,  but  also  his 
lands  might  be  delivered  to  the  creditor 
till  out  of  the  rents  and  profits  of  them 
the  debt  be  satisfied.  2  £1.  Com.  160.  Now 
fallen  into  disuse.    1  Steph.  Com.  287. 

STATUTE-STAPLE.  In  English  law. 
A  security  for  a  debt  acknowledged  to  be 
due,  so  called  from  its  being  entered  into 
before  the  mayor  of  the  staple,  that  is  to 
say,  the  grand  mart  for  the  principal  com- 
modities or  manufactures  of  the  kingdom, 
formerly  held  by  act  of  parliament  in  cer- 
tain trading  towns.  In  other  respects  it 
resembled  the  statute-merchant,  (q.  v.,)  but 
like  that  has  now  fallen  into  disuse.  2  BL 
Com.  160.     1  Steph.  Com.  287. 

STATUTUM.  Lat.  [from  sUituere,  to 
establish.!  In  old  English  law.  A  statute  ; 
an  act  of  parliament.     Siatatani  nAma- 

tirnm  ■•■!   dcrogat  c^mmaDi    Icgi.        An 

affirmative  statute  does  not  derogate  from 
the  common  law.     JenJc.  Cent.  24. 

StaimtMSi  ceMeralitcr  «si  iniellic^M^n 
q«aa4*  T«rka  staivii  Baat  •pecialiay  rati* 

avtcat  (cacraiis*  When  the  words  of  a 
statute  are  special,  but  the  reason  of  it 
general,  the  statute  is  to  be  understood 
generally.     10  Co.  101. 

STATUTUM  WALLI^.  Lat.  The 
Statute  of  Wales.    The  title  of  a  statute 


passed  in  the  12th  year  of  Edw.  I.,  being  a 
sort  of  constitution  for  the  principality  of 
Wales,  which  was  thereby,  in  a  great  mea- 
sure, put  on  the  foot  of  England,  with 
respect  to  its  laws  and  the  administration 
of  justice.  2  Reeves'  Hist.  93,  94.  For  a 
view  of  its  provisions,  see  Id.  95 — 99. 

STAURUM,  Sfavrus.  L.  Lat.  In  old 
records.  A  store,  or  stock  of  cattle.  A 
term  of  common  occurrence  in  the  accounts 
of  monastic  establishments.  Spelman. 
Cowell. 

STEEL  YARD,  Stilyard.  [L.  Lat. 
Oaildhalda  Teutonicorum.]  In  old  Eng- 
lish law.  A  place  or  house  in  London, 
where  the  fraternity  of  the  Eastedwg  mer- 
chants, otherwise  called  The  merchants  of 
the  Hame  and  Almaine,  bad  their  abode. 
It  was  at  first  so  denominated  from  a  broad 
place  or  court  where  sfeil  was  sold,  upon 
which  that  house  was  founded.  Cowell. 
The  Stilyard  Company  was  a  body  of 
merchants  created  in  the  year  1215  under 
Henry  IV.  in  favor  of  the  free  cities  of 
Germany  which  had  been  assistant  to  him 
in  his  wars  against  France.  It  took  its 
name  from  the  place  where  they  lived, 
which  was  a  yard  near  London  Bridge 
where  steel  was  sold.  Dyer,  92  b,  note. 
In  the  modern  books,  the  merchants  of  the 
Steel  Yard  are  said  to  be  a  company  to 
whom  the  steel  yard,  (meaning  the  balance 
for  weighing  goods)  was  assigned  by  Hen- 
ry III.     Brande. 

STELLI0NA11E.  [from  Lat.  stelliona- 
tus,  q.  v.]  In  Scotch  law.  The  crime  of 
aliening  the  same  subject  to  dififerent  per- 
sons.    2  Karnes*  Equity,  40. 

STELLIONATUS.  Lat.  [iromsUllio, 
a  lizard.]  In  the  civil  law.  A  general 
term  used  to  denote  all  kinds  of  fraud  and 
imposition  which  were  not  designated  by 
any  more  special  appellation.  The  mort- 
gaging or  selling  another's  property  as  one's 
own,  or  the  mortgaging  one's  property  a 
second  time  without  notice  of  the  first 
mortgage,  were  acts  of  stellionatits,  or 
stellionate,  as  it  is  rendered  in  Scotch  law. 

STERBRECH,  Strehrech.  Sax.  [from 
stre,  a  way,  and  hrech,  a  breaking.]  In  old 
English  law.  The  otfence  of  breaking  up» 
obstructing,  or  narrowing  a  way  or  road. 
LL.  Hen.  I.  c.  81.     Spelman. 

STERLING.  [L.  Lat.  steriingus,  iter- 
lingum.'l  In  English  law.  Current  or 
standara  coin,  especially  silver  cmn;    a 
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standard  of  coinage. 
eaterlihg,  (q.  v.) 


Anciently  written 


STET  PROCESSUS.  L.  Lat.  (Let 
the  process  stay  or  stand ;  let  the  proceed- 
ings be  stayed.)  In  practice.  An  entry 
on  the  record,  of  a  nature  similar  to  a  nolle 
prosequi,  by  which  a  plaintiff  agrees  that 
all  further  proceedings  in  the  action  shall 
be  stayed.  In  English  practice,  this  en- 
try is  usually  made,  where  the  defendant 
becomes  insolvent  pending  the  aetion, 
and  the  object  of  it  is  to  prevent  him  from 
obtaining  judgment  as  in  case  of  a  non- 
suit.    1  Tid<Vs  Pr,  082,  683. 

STETH,  Siede,  In  old  English  law. 
The  bank  of  a  river.     Co,  Litt,  4  b. 

STEURA.  L.  Lat.  In  old  European 
law.  A  tribute ;  an  exaction  or  tax.  Spel- 
man, 

STILLICIDIUM.  Lat.  [from  stUla, 
a  drop,  and  cadere,  to  fall.]  In  the  civil 
law.  Drip ;  the  dripping  of  water  from 
the  eaves  of  a  house.  Jnst.  2.  3.  1,  4. 
Heineec.  Elem,  Jur,  Civ.  lib.  2,  tit.  3,  §  404. 
A  species  of  predial  servitude.  See  Strviius. 

STINT.  In  English  law.  Limit;  a 
limited  number.  Used  as  descriptive  of 
a  species  of  common.  See  Common  sans 
nombre, 

STIPENDIUM.  Lat.  In  the  civil 
law.  The  pay  of  a  soldier ;  wages ;  sti- 
pend.    Calv,  Lex, 

Tribute.  Said  in  the  Digests  to  be  de- 
rived from  stipis,  a  small  coin  of  brass,  be- 
cause collected  in  small  sums,  {quod  per 
stipes,  id  eat,  modica  cera  coUigatur.)  Dig, 
60. 16.  27.  It  has  been,  however,  other- 
wise derived  from  stipis,  and  pendere,  to 
weigh,  soldiers  anciently  receiving  their  pay 
by  weight,  and  not  by  tale. 

STIPES.  Lat.  In  old  English  law. 
Stock;  a  stock;  a  source  of  descent  or 
title,  flkiinioa  facit  •lipiiem,  (q.  v.)  Sei- 
sin makes  stock.  Literally,  the  trunk  of  a 
tree. 

STIPULA.  Lat.  In  old  English  re- 
cords. Straw;  stubble  left  standing  on 
the  ground  after  the  grain  is  reaped  and 
carried  away.     Cowell, 

STIPULARI.  Lat.  In  the  civil  law. 
In  a  strict  sense,  to  ask  or  demand  some- 
thing to  be  done  or  given  to  one,  in  a  cer- 
tain lorm  of  words,  which^  when  responded 


to  by  another  party  in  a  similar  form,  coq- 
stituted  a  contract  between  them.  Thus, 
one  party  said  or  asked,  **  spondesV  (Do 
you  engage  ?)  The  other  said  or  answered, 
"spondeo,'*  (I  do  engage.)  The  party 
who  asked  was  said  to  stipulate  (sttptUari;) 
the  party  who  answered  was  said  to  pro- 
mise (promittere,)  See  Inst,  3.  16.  1.  Id. 
3.  17.  pr.     See  Stipulatio, 

In  a  more  general  sense, — ^to  promise  or 
engage.  In  this  sense,  it  was  used  to  de- 
note the  act  of  the  party  who  answered  the 
interrogation,  as  well  as  that  of  him  who 
asked  it.  Stipulari  est  promittere.  Isid, 
lib.  6,  Etymol.  c.  24.     Calv,  Lex. 

STIPULATIO.  Lat.  In  the  civil  law. 
A  contract  in  a  solemn  form  of  words,  con- 
sisting of  an  interrogation  and  a  reply  ;  as 
**  Spondes?  Spondeo."  (Do  you  undertake? 
I  do  undertake.)  "  Quinque  aureos  dare 
spondes  ?  Spomdeo.**  (Do  you  engage  to 
give  me  five  aurei?  I  do.)  Inst.  3.  6.  1. 
By  this  kind  of  form  the  party  answering 
the  question  was  bound  to  give  or  do  the 
thing  that  was  asked.  Calv.  Lex.  Halli- 
fax  Anal.  b.  2,  c.  16,  num.  2. 

This  word  is  said  in  the  Institutes  to  be 
so  called,  because  what  was  firm  or  strong 
was  called  by  the  ancient  Romans  stipulum, 
derived,  perhaps,  from  stipes,  the  trunk  of 
a  tree.     Inst.  3.  16.  pr. 

STIPULATION,  [from  Lat.  stipulaHo, 
q.  v.]  In  practice.  An  engagement  or 
undertaking  in  writing,  to  do  a  certain  act ; 
as  to  try  a  cause  at  a  certiun  time.  1  Burr. 
Pr.  389. 

In  admiralty  practice.  An  undertaking 
in  the  nature  of  bail,  entered  into  on  the 
arrest  of  a  defendant,  or  the  seizure  of  pro- 
perty. 3  Bl.  Com.  108,  291.  Benedicts 
Adm.  Pr.  270—277. 

STIPULATOR.  Lat.  In  the  civil  law. 
The  party  who  asked  the  question  in  the 
contract  of  stipulation ;  the  party  to  whom 
the  promise  was  made  ;  the  other  party,  or 
he  who  answered,  being  called  the  promis- 
sor.     Calv.  Lex.     See  Stipulatio. 

In  a  more  general  sense,  the  term  was 
applied  to  both  parties.     Calv.  Lex. 

STIRPS.  Lat.  In  the  civil  law.  A 
stock ;  a  source  of  descent.  Literally,  the 
root,  stem  or  stock  of  a  tree  or  plant.  A 
parent  or  ancestor  was  said  to  be  the  stirps, 
root  or  stock  of  his  children,  or  descend- 
ants. See  Nov.  118,  c.  1.  The  term  has 
been  transferred  to  the  common  law.  2 
Bl,  Com.  204. 

Stirpes,  (plur.  of  stirps;)  stocks ;  roots ; 
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sources  of  descent.    Nov.  118,  c.  1.    See 
In  stirpes,  Per  stirpes. 

STOCK.  [Lat.  stirps,  stirpes.]  A  source 
or  root  of  succession,  or  descent.*  1  Steph. 
Com.  379. 

STOCKS.  [L.  Lat.  cippi;  L.  Fr.  ceps,] 
A  machine  constructed  of  wood,  with  holes 
through  which  the  feet  of  oflfenders  were 
passed,  and  their  persons  thus  confined. 
Now  almost  disused,  even  in  England. 
Brande. 

STOPPAGE  IN  TRANSITU.  Lat.  & 
£ng.  Stoppage  on  the  transit  or  passage  ; 
the  stoppage  of  goods  sold  on  their  transi- 
tus,  passage  or  way,  to  the  buyer.*  The 
right  which  a  vendor,  when  he  sells  goods 
on  credit  to  another,  has  of  resuming  the 
possession  of  the  goods,  while  they  are  in 
the  hands  of  a  carrier  or  middle  man,  in 
their  transit  to  the  consignee  or  vendee, 
and  before  they  arrive  into  his  actual  pos- 
session, or  to  the  destination  which  he  has 
appointed  for  them,  on  his  becoming  bank- 
rupt or  insolvent.  2  Kent's  Com.  540.  See 
2  Steph.  Com.  122.  U  Smith's  Lead.  Cas. 
431.  Russell  on  Factors,  218.  Smith  on 
Contracts,  339.  Blackburn  on  Contr.  of 
Sale,  201. 

ITOPrH,  iTOQYii.  Gr.  The  natural 
affection  of  a  parent.     1  BL  Com.  447. 


STOWE.     In  old  English  law. 
ley.     Co.  Lilt.  4  b.; 


A  val- 


ST BANDING.  In  insurance  and  mari- 
time law.  An  accidental  striking  and  re- 
maining of  a  vessel  on  the  ground  or  strand, 
by  which  she  is  injured  ;  a  grounding  and 
filling  with  water ;  the  running  or  drifting 
of  a  vessel  on  shore.*  See  3  Kenfs  Com. 
323,  note. 

Stranding  is  when  a  ship,  by  accident,  is 
on  the  ground  or  strand,  and  is  injured 
thereby.  7  ^.  ^  (7.  219.  A  stranding, 
in  the  sense  of  a  policy,  is  when  a  ship 
takes  ground,  not  in  the  ordinary  course  of 
navigation,  but  by  accident,  or  the  force  of 
wind  or  the  sea,  and  remains  stationary  for 
some  time.  The  vessel  must  ground  from 
an  accident  happening  out  of  the  ordinary 
and  usual  course  of  navigation.  She  must 
be  on  the  strand  under  extraordinary  cir- 
cumstances, or  from  extraneous  causes. 
Z  B.  <Si  Ad.  20.  Where  a  vessel  in  a  tide 
harbor,  takes  the  ground  in  the  ordinary 
way,  upon  the  ebbing  of  the  tide,  it  is  not 
a  stranding  within  the  policy,  although,  in 
common  language  the  vessel  is  on  the 


strand.  But  to  constitute  **  stranding,"  she 
must  be  on  the  strand  under  extraordinary 
circumstances,  or  from  extraneous  causes. 
Story,  J.,  2  Sumner's  JR.  2C3.  And  see 
13  Ohio  R.  48.  In  the  last  case  it  was 
decided  that  where  a  loss  is  occasioned  by 
the  vessel  striking  upon  a  rock  and  bilging, 
without  remaining  stationary,  it  was  not  a 
loss  by  stranding. 

STRATA.  L.Lat.  In  old  English  law. 
A  street,  or  road.  Strata  publiccB  ;  pub- 
lic streets.     Bract,  fol.  170  b. 

STREPITUS.  L.  Lat.  In  old  records. 
Estrepement  or  strip  ;  a  species  of  waste  or 
destruction  of  property.     Spelman. 

STRICT  SETTLEMENT.  In  English 
law.  A  settlement  of  an  estate  upon  a 
parent  for  life,  with  remainder  to  his  first 
and  other  sons  successively  in  tail,  including 
the  appointment  of  trustees  to  preserve 
contingent  remainders.  See  Atherley  on 
Marr.  Settlements,  93. 

STRICTI  JURIS.  Lat.  Of  strict  right 
or  law ;  according  to  strict  law ;  without 
equitable  interpretation,  or  enlargement  of 
application.  ''  A  license  is  a  thing  stricti 
juris;  a  privilege  which  a  man  does  not 
possess  by  his  own  right,  but  it  is  conceded 
to  him  as  an  indulgence,  and  therefore  it  is 
to  be  strictly  observed."  Sir  William  Scott, 
The  Juno,  2  Rob.  Adtn.  R.  117.  See 
Actio  stricti  juris. 

STRICTISSIMI  JURIS.  Lat.  Of  the 
strictest  right  or  law ;  to  be  interpreted 
and  applied  in  the  strictest  manner.* 
"Licenses  being  matter  of  special  indul- 
gence, the  application  of  them  was  for- 
merly strictissimi  juris."  Sir  William  Scott, 
The  Goede  Hoop,  1  jEdw.  Adm.  R.  328. 
**  A  ground  that  is  not  entitled  to  any  favor, 
and  stands  upon  the  very  limits  strictissimi 
juris."     Story,  J.,  3  Storg's  R.  169. 

STRICTUM  JUS.  Lat.  Strict  right 
or  law ;  the  rigor  of  the  law,  as  distinguished 
from  equity.  See  Stricti  juris,  Strictis- 
simi juris. 

STRIKING  A  DOCKET.  In  English 
practice.  The  first  step  in  the  proceedings 
in  bankruptcy,  which  consists  in  making 
affidavit  of  the  debt,  and  giving  a  bond  to 
follow  up  the  proceedings  with  effect. 
2  Steph.  Com.  199.  When  the  affidavit 
and  bond  are  delivered  at  the  bankrupt 
office,  an  entry  is  made  in  what  is  called 
the  docket-book;  upon  which  the  petition- 
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ing  creditor  is  said  to  have  struck  a  docket 
EderCs  Bankrupt  Law,  51,  52. 

STRIKING  A  JURY.  In  practice. 
The  peculiar  mode  of  constituting  a  special 
jury  which  has  been  ordered  by  the  court 
for  the  trial  of  some  particular  cause,  yiz. 
by  each  party  striking  out  a  certain  num- 
ber of  names  from  a  list  of  jurors  prepared 
by  the  clerk  or  master  of  the  court,  so  as 
to  reduce  it  to  the  number  of  persons  pre- 
scribed by  law,  who  are  to  be  summoned 
and  returned  as  jurors  by  the  sheriff. 

The  striking  of  ihe  jury  is  done  before 
the  clerk  out  of  court.  The  original  practice 
in  England  was  for  the  master  to  name 
forty-eight  freeholders,  and  then  each  party 
struck  out  twelve,  by  one  at  a  time,  (the 
plaintiff,  or  his  attorney  beginning  first;) 
the  twenty-four  names  remaining  con- 
stituted the  jury  who  were  to  be  returned 
for  the  trial  of  the  cause.  2  Tidd's  Pr. 
787,  788.  The  practice  has  been  of  late 
years  somewhat  modified,  but  it  has  been 
essentially  adopted  in  the  state  of  New 
York.     2  Bev,  St.  [418.]  338,  §§  48,  49. 

STROND.  Sax.  In  old  records.  A 
sbore  or  bank  of  a  sea  or  river ;  a  strand. 
Over  strond  &  streme,  on  wode  <k  felde ; 
on  shore  and  stream,  in  wood  and  field. 
Cart  Hie.  I.  cited  in  CoweU. 

STRUCK  JURY.  In  practice.  A  special 
jury.  So  called  because  constituted  by 
striking  out  a  certain  number  of  names 
from  a  prepared  list.     See  Striking  a  jurg. 

To  STULTIFY,  [from  Lat.  stultus,  fool- 
ish, and  fieri,  to  be  made.]  To  make  out 
one  to  be  of  unsound  mind.  It  is  a  maxim 
in  the  law  of  England,  in  regard  to  trans- 
actions merely  voidable,  that  No  maa  shall 

hm  allaw«4  !•  •laltiiy  Itinucir,  that  is,    tO 

plead  his  own  unsoundness  of  mind  in  a 
court  of  justice.  1  Steph.  Com.  441.  Mr. 
Stephen  thus  qualifies  this  maxim,  which  is 
stated  by  Blackstone  in  broader  terms, 
without  reference  to  the  distinction  between 
void  and  voidable  transactions.  Id.  ibid. 
note.  2  Bl.  Com.  291,  292.  The  maxim  it- 
self has  been  pronounced  absurd,  unjust  and 
mischievous,  by  the  highest  American  au- 
thority. 1  Story's  JSq.  Jur.  §  225,  and 
notes.  2  Kent's  Com.  451.  Mr.  Justice 
Story  observes  that,  in  America,  it  has  not 
been  of  universal  adoption  in  the  state 
courts,  if,  indeed,  it  has  ever  been  recog- 
nized as  binding  m  any  of  the  courts  of 
common  law.  i  Story's  JSq.  Jur.  ub.  sup. 
Chancellor  Kent  and  Professor  Greenkaf 


pronounce  it  to  be  "  exploded."    3  Kenf9 
Com.  ub.  sup.     2  Greenl.  Ev.  §  869. 

STULTILOQUIUM.  L.  Lat  [from 
stvllus,  foolish,  and  loqui,  to  speak.]  In 
old  English  law.  Vicious  pleading*  for 
which  a  fine  was  imposed  by  King  John, 
supposed  to  be  the  origin  of  the  fines  for 
beau'pUader,  (q.  v.)     CraWs  Bist  135. 

SUB.  Lat.  [L.  Fr.  soub,  south.]  Un- 
der ;  upon.     See  infra. 


SUB  CONDITIONE.    L.  Lat. 
conveyancmg.      Upon  condition. 


In  old 

^ ^.      ,^__  One  of 

the  words  which,  by  virtue  of  themselves, 
make  estates  upon  condition.  Litt.  sect 
328.  The  most  express  and  proper  [words 
of  j  condition  in  deeds.  Co.  Litt  203  a. 
10  Co.  42  a. 

SUB  MODO.  L.  Lat  Under,  or  sub- 
ject to  a  qualification  ;  in  a  qualified  man- 
ner, or  sense.  Fieri  auiem  poterit  donatio 
sub  conditione,  seu  sub  modo ;  a  gift  may 
be  made  subject  to  a  condition,  or  subject 
to  a  qualification.     Bract,  fol.  19. 

SUB  PEDE  SIGILLI.  Lat  Under 
the  foot  of  the  seal ;  under  seal  1  Stra.  52 1. 

SUB  POTESTATE.  Lat.  Under  pow- 
er ;  subject  to  the  power  of  another ;  as  a 
slave  or  a  child.     Bract,  fol.  24. 

SUB  SALVO  ET  SECURO  CON- 
DUCTU.  L.  Lat  Under  safe  and  secure 
conduct.  1  Stra.  430.  Words  in  the  old 
writ  of  habeas  corpvs.     Id.  ibid. 


SUB    SIGILLO. 
1  Stra.  674. 


Lat      Under  seal. 


SUBSILENTIO.  Lat  Under  silence ; 
in  silence;  without  notice  taken.  1  BL 
Com.  183. 

SUB  SPE  RECONCILLA.TIONIS.  L. 
Lat  Under  the  hope  of  reconcilement  2 
Kent's  Com.  127. 

SUB-AGENT.  An  under  agent ;  a  sub- 
stituted agent ;  an  agent  appointed  by  one 
who  is  himself  an  agent  2  Kent's  Com. 
633. 

SUB-BOSCUS.  L.  Lat  [L.  Fr.  sub^ 
bois.]  In  old  English  law.  Underwood, 
or  coppice.     Shep.  Touch.  10. 

SUBDELEGARE.  L.  Lat  In  old 
English  law.    To  subdelegate;  to  appoint 
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a  delegate  of  a  delegate ;  to  delegate  power 
already  delegated.  Applied  to  the  act  of 
a  judge,  (himself  acting  by  delegation,)  in 
delegating  or  assigning  another  to  act  in 
bis  place.  Julius  juititiarius  a  domino 
rtgt  9ic  deUgatUiy  poterit  aliquem  sibi  tub- 
delegare;  no  justice  so  delegated  by  the 
king  can  sub-delegate  any  to  himself,  iract 
fol.  108  b.     See  Id,  foL  405  b. 

SUBDITUS.  Lat.  In  old  English  law. 
A  vassal ;  a  dependent ;  any  one  under  the 
power  of  another.  Spelman.  Homo  vel 
subditus.     Bract,  fol.  412. 

SUBHASTARE.  Lat.  [from  sub,  under, 
and  hasta,  a  spear.]  In  the  civil  law.  To 
sell  at  public  auction,  which  was  done  sttb 
hasta,  under  a  spear  ;  to  put  or  sell  under 
the  spear.     Calv.  Lex.    See  Siibhastatio, 

SUBHASTATIO.  Lat.  [from  subhas- 
tare,  q.  v.]  In  the  civil  law.  A  sale  by 
public  auction,  which  was  done  under  a 
spear,  fixed  up  at  the  place  of  sale  as  a  pub- 
lic sign  of  it.     Calv.  Lex.     Festus. 

The  Roman  custom  of  setting  up  a  spear 
at  an  auction,  seems  to  have  been  derived 
from  the  circumstance  that  at  first  only 
those  things  which  were  taken  in  war  were 
sold  in  that  manner.  Adam's  Rom,  Ant, 
59.  The  use  of  a  spear  continued  to  be  re- 
tained in  the  middle  ages,  the  Roman  terms 
subhastatio,  and  subhastator,  being  also  re- 
tained.  Babington  on  Aucliovis,  2,  3.  In 
modem  auctions,  a  staff  with  a  flag  has  ta- 
ken its  place. 

SUBINFEUDATION,  [from  Lat.  sub, 
under,  in,  in,  and  feudum,  a  fief.]  In  feu- 
dal law.  The  granting  of  a  feud  or  fief  out 
of  another,  to  be  held  by  an  under  tenant.* 
A  term  applied  to  the  practice  or  system 
introduced  by  the  inferior  lords  who  held  of 
the  king's  greater  barons  in  England,  of 
carving  out  portions  of  their  own  fees  or 
estates,  (called  in  feudal  law  arriere  fiefs,) 
and  granting  them  to  others,  to  be  held  as 
of  themselves.  2  BL  Com.  91.  1  Spence's 
Chancery,  138.     3  Kent's  Com.  497. 

SUBJECT,  [from  Lat.  suhjectus,  from 
subjicere,  to  put  under.]  In  public  law. 
One  who  is  under  the  protection  and  power 
of  a  government  and  laws ;  one  who  owes 
allegiance  to  a  government.*  ''  A  person 
domiciled  in  a  country,  and  enjoying  the 
protection  of  its  sovereign,  is  deemed  a 
subject  of  that  country."  Story,  J,  2 
Wheaton's  R.  227,  245,  246. 

In  a  stricter  sense,  this  term  is  usually 
applied  to  those  who  live  under,  or  owe  al- 


l^;iance  to  a  monarchy,  as  distinguished 
from  a  republic,  the  members  of  which  are 
termed  citizens.  But  it  has  been  observed 
by  high  American  authority  that  "  though 
the  term  citizen  seems  to  be  appropriate  to 
republican  freemen,  yet  we  are  equally 
with  the  inhabitants  of  all  other  countries, 
subjects,  for  we  are  equally  bound  by  al- 
legiance and  subjection  to  the  government 
and  law  of  the  land."  2  Kent's  Com.  258, 
note.  The  term  subjects,  indeed,  has  been 
held  by  the  same  authority  to  be  the  proper 
appellation  of  blacks  bom  within  and  under 
the  allegiance  of  the  United  States.  Id.  ibid. 

Snblata  T«Aer«tiaM«  ■aagistratHUiiiy  rca- 
p«biica  mit.  When  respect  for  magis- 
trates is  taken  away,  the  commonwealth 
falls.  Jenk.  Cent.  43,  case  81.  Applied 
to  the  offence  of  striking  m  court.     Id.  ibid. 

8MM«t*riiA4anieBl«9Ca4ilap«s.      When 

the  foundation  is  removed,  the  work  falls. 
Jenk.  Cent.  106,  case  2. 

9ablato  priacipali,  tallitar  adjaactaM. 

When  the  principal  is  taken  away,  the  in- 
cident is  taken  also.     Co.  Litt.  389  a. 

SUBMISSION.  An  agreement  by 
which  parties  consent  to  submit  their  dif- 
ferences to  the  decision  of  an  arbitrator. 
Usually  formally  made  in  writing,  and  by 
bond,  but  neither  of  these  forms  is  indis- 
pensably necessary  to  constitute  it.  See 
Russell's  Arbitrator,  2,  49.  Billings  on 
Awards,  9. 

SUBORN.  [Lat.  subornare,  from  sub, 
under,  and  omare,  to  prepare.]  In  crimi- 
nal law.  To  procure  another  to  com- 
mit perjury.  Steph.  Crim.  Law,  74. 
Literally,  to  instruct  one  privily,  or  in  an 
underhanded  manner,  what  to  say ;  to 
prepare  secretly,  or  underhand.  Sub- 
ornare est  quasi  subtus  in  aure  ipsum  male 
omare  :  to  suborn  is  to  instruct  one  privily, 
as  by  whispering  in  his  ear,  with  a  bad  de- 
sign.    3  Inst.  Id7. 

SUBORNATION.  [Lat.  subomatio, 
from  subornare,  q.  v.]  In  criminal  law. 
The  offence  of  procuring  another  to  commit 
perjury.  Steph.  Crim.  Law,  74.  Sub- 
ornation of  perjury  is  the  offence  of  pro- 
curing another  to  take  such  a  false  oath  as 
constitutes  perjury  in  the  principal.  4  Bl. 
Com.  137.  To  render  the  offence  of  sub- 
ornation of  perjury  complete  either  at  com- 
mon law,  or  on  the  statute,  the  false  oath 
must  be  actually  taken.  3  Mod.  122.  1 
Leach,  455,  notes.  2  Russell  on  Crimes, 
596,  (Am.  ed.  1850.) 
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SUBPOENA,  (or  SUB  POENA.)  Lat. 
Under  a  penalty.  In  practice.  A  writ 
commanding  the  attendance  or  appearance 
of  a  witness  or  party  in  court,  or  before  a 
judicial  officer,  under  a  penalty  (sub  pcsna) 
in  case  of  disobedience.  So  termed  from 
the  emphatic  words  of  the  Latin  forms. 
See  infra, 

SUBPOENA.  In  equity  practice.  The 
process  by  which  a  defendant  is  command- 
ed to  appear  and  answer  the  plaintiff's  bill. 
3  £1.  Com,  443.    1  DanielVs  Ch,  Fr.  495. 

SUBPCENA  AD  TESTIFICANDUM. 
L.  Lat.  Subpoena  to  testify.  The  com- 
mon subpoena  requiring  the  attendance  of 
a  witness,  on  a  trial,  inquisition,  or  exami- 
nation. 3  Bl.  Com.  369.  1  Arch.  Pr. 
170.     2  Id.  37. 

SUBPOENA  DUCES  TECUM.  L. 
Lat.  In  practice.  That  kind  of  subpoena 
by  which  a  witness  is  commanded  to  bring 
with  him  certain  documents  or  writings 
specified.  1  Arch,  Pr,  170.  3  BL  Com, 
382. 

SUBREPTIO,  Surreptio.  Lat.  [from 
subripere,  from  sub,  under,  and  rapere, 
to  take  or  seize.]  In  the  civil  law.  The 
obtaining  a  grant  from  the  sovereign  by 
false  representations.  CcUv.  Lex.  The 
French  subreption  is  used  in  the  same  sense. 
Bouvier.    Hence  the  word  surreptitious, 

SUBROGARE,  Surrogate.  Lat.  In 
the  civil  law.  To  substitute  ;  to  put  in  the 
place  of.     Calv.  Lex. 

SUBROGATION.  Fr.  &  Eng.  [from 
Lat.  subrogatio,  from  subrogate,  q.  v.]  In 
the  civil  law.  Th«  substitution  of  one  per- 
son or  thing  in  the  place  of  another. 

Strictly,  the  substitution  of  one  person 
in  the  place  of  another  as  a  creditor,  with 
a  succession  to  the  rights  of  the  latter. 
The  mode  by  which  a  third  person  who 
pays  a  creditor,  succeeds  to  his  rights 
against  the  debtor.*  Subrogatio  est  trans- 
fusio  unius  creditoris  in  cUium,  eadem  vel 
mitiori  conditiofie  ;  subrogation  is  the  trans- 
fusion of  one  creditor  to  another,  with  the 
same  or  with  modified  rights.  Merlin  Q. 
de  Droit,  verb.  Subrogation. 

This  term  has  been  extensively  adopted 
in  American  law,  especially  of  late.  See 
0  Penn.  St,  (Barr's)  E.  504. 

SUBROGUER,  Surroguer.  L.  Fr.  To 
make  a  deputy  or  surrogate ;  to  substitute. 
Ktlham, 


SUBSCRIBERS.  Lat.  [from  sub,  under, 
and  scribere,  to  write.]  To  write  under,  or 
at  the  bottom  of  a  writing  or  instrument ; 
to  write  the  name  under ;  to  underwrite ; 
to  subscribe. 

In  the  civil  law.  To  consent  or  assent 
to  a  thing.  Calv.  Lex.  Subscribere  in  cri- 
men.    Id. 

To  take  part  in  a  proceeding ;  to  join  with 
another  in  an  action,  {querelam  una  expe- 
riri.)     Id. 

To  pronounce  a  judgment;  to  grant  a 
decree.    Id. 

SUBSCRIPTIO.  Lat.  [from  subscri- 
bere, q.  v.]  In  the  civil  law.  A  writing 
under,  or  under- writing  ;  a  writing  of  the 
name  under  or  at  the  bottom  of  an  instru- 
ment by  way  of  attestation  or  ratification ; 
subscription.  The  subscriptio  testium,  (sub- 
scription of  witnesses,)  was  one  of  the 
formalities  in  the  execution  of  wills,  being 
required  by  the  imperial  constitutions  in 
addition  to  the  seals  of  the  witnesses. 
Irat.  2.  10.  3. 

That  kind  of  imperial  constitution  which 
was  granted  in  answer  to  the  prayer  of  a 
petitioner  who  was  present.     Calv.  Lex. 

SUBSCRIPTION.  [from  Lat.  sub- 
scriptio, q.  v.]  The  writing  of  the  name 
or  signature  under,  or  at  the  foot  of  an 
instrument,  by  way  of  execution  or  attesta- 
tion.    See  Subscnbere. 

SUBSELLIA.  Lat.  [from  sub,  under,  and 
sella,  a  seat.]  In  the  Roman  law.  Lower 
seats  or  benches,  occupied  by  the  judices, 
(judges  or  jurors,)  and  by  inferior  magis- 
trates when  they  sat  in  judgment,  as  dis- 
tinguished from  the  tribunal  of  the  prsBtor. 
Calv.  Lex.     Budceus. 

SUBSIDY.  [Lat.  subsidium,  support.] 
In  English  law.  An  extraordinary  grant 
of  money  by  the  parliament  to  the  crown. 
Now  more  commonly  termed  a  supply,  or 
in  the  plural,  supplies.     1  Bl.  Com.  307. 

SUBSIGNARE.  Lat.  [from  *t<6,  under, 
and  signare,  to  seal  or  sign  ]  In  the  civil 
law.  To  undersign ;  to  subscribe.  Ac- 
cording to  the  strict  etymology,  to  seal 
under,  or  seal.  But  the  word  is  said  in 
the  Digests  to  have  been  used  among  the 
ancient  Romans  in  the  sense  of  writing. 
Subsignatum  dicitur  quod  ab  aliquo  sub- 
scriptum  est,  nam  veitres  subsignationis 
verbo  pro  adscriptione  vti  sohbant :  that  b 
said  to  be  undersigned  which  is  under- 
written by  any  one,  for  the  ancients  were 
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accustomed  to  use  the  word  iuh^i^  natio  for 
adicHptio.     Dig.  50.  16.  89. 

SUBSTITUTIO.  Lat.  [from  subsiiiuere, 
to  substitute.]  A  putting  of  one  person 
m  the  place  of  another. 

In  the  civil  law.  The  appointment  of  one 
person  as  heir,  in  place  of  another,  in  the 
event  of  the  first  not  taking  the  inheritance. 
As,  si  ille  hares  non  erit,  ills  hares  esto  ; 
if  such  a  one  will  not  be  heir,  let  such  a 
one  be  heir.  Inst  2.  16.  pr.  And  a  tes- 
tator might  appoint  one  heir  after  another 
in  this  way,  to  what  extent  he  pleased,  (in 
quantum  velit,  testator  suhsiitvere  potest^) 
which  was  called  making  several  grades  of 
heirs,  (plures  gradus  hasredum,)  the  person 
last  named,  without  further  alternative, 
being  termed  necessary  heir,  (necessarius 
hares,)  or  heir  at  all  events.     Id,  ibid. 

SUBSTITUTION.  In  modem  civil  law. 
The  designation  of  a  person  in  a  will,  to 
take  a  devise  or  legacy,  either  on  failure  of 
a  former  devisee  or  legatee,  or  after  him.* 
Brande,  Bouvier,  Taken  from  the  Roman 
subslitutio,  (q.  v.) 

SUBTRACTION,  [from  Lat.  suhtraetio, 
from  subtrahere,  to  draw  away.]  In  Eng- 
lish law.  The  offence  of  withholding  or 
keeping  from  another,  that  which  by  law 
he  is  entitled  to ;  as  suit  and  service  from  a 
lord,  tithes  from  a  parson ;  the  keeping 
back  of  legacies  by  an  executor  ;  the  with- 
holding of  conjugal  rights  from  a  husband 
or  wife  ;  the  refusing  to  pay  church  rates, 
Ac.  3  BL  Com.  88,  94,  98,  230.  2 
Crabb's  Real  Prop.  1074,  §  2471.  Holt- 
house. 

SUB-VICECOMES.  L.  Lat.  [L.  Fr. 
south'Viscount.'y  In  old  English  law.  Un- 
der sheriff.     Spelmxin.     9  Co.  49  b. 

SUCCESSIO.  Lat.  [from  succedere,  to 
succeed,  to  come  in  place  of,  to  come  under, 
from  sub,  under,  and  cedere,  to  come.]  In 
the  civil  law.  A  coming  in  place  oi  ano- 
ther, on  his  decease ;  a  coming  into  the  es- 
tate which  a  deceased  person  had  at  the 
time  of  his  death.  This  was  either  by  vir- 
tue of  an  express  appointment  of  the  de- 
ceased person  by  his  will,  {ex  testamento,) 
or  by  the  general  appointment  of  law  in 
case  of  intestacy,  (ab  intesiato.)  Inst.  2.  9. 
7.  Id.  3.  1.  Heinecc.  Mem.  Jur.  Civ.  lib. 
2,  tit  10.     Id.  lib.  3,  tit.  13. 

The  term  successio  is  used  by  Bracton  in 
the  same  general  sense,  but  particularly  in 
the  latter,  or,  in  other  words,  as  descriptive 
of  that  transmission  of  property  by  act  of 
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law,  m  case  of  death,  which  is  termed  in 
modem  law  descent.  But  his  application  of 
it  shows  that  the  Roman  ideas  of  succes- 
sion were  not  by  any  means  implicitly 
adopted.  His  analysis  of  the  wora  itself 
places  it  in  contrast  with  antecessio,  and 
antecessor,  (ancestor,)  terms  wholly  un- 
known, m  tnis  sense,  to  the  Roman  law. 
Antecessores — qui  mortui  sunt,  et  hcsredes 
antecedunt,  i.  cedunt  ante,  et  hceredes  ce- 
dunt  eis  sub,  quasi  succedunt.  JSst  enim 
cedere,  quasi  recedere,  et  est  cedere  alio  sen- 
su  venire.  Ancestors  who  are  dead,  and 
precede  their  heirs,  i.  e.  go  before,  (cedunt 
ante,)  and  the  heirs  succeed,  or,  as  it  were, 
come  under  (cedunt  sub,)  ihem.  For  cedere 
is,  as  it  were,  recedere,  to  go  from,  but,  in 
another  sense,  it  signifies  to  come.  Bract. 
fol.  67.  Again,  tne  terms  successio  and 
harediias  were  clearly  distinguished  in  the 
Roman  civil  law,  the  latter  word  signifymg 
the  estate  itself;  the  former,  the  means  by 
which  it  was  attamed.  See  Inst.  2.  9.  7. 
But  Bracton  uses  them  as  synonymous. 
Harediia^  est  successio  in  universum  jus 
quod  defunctus  antecessor  habuit,  &c.  ;  in- 
heritance is  the  succession  to  the  whole 
right  which  the  deceased  ancestor  had,  <fec. 
Bract,  fol.  62  b. 

Britton  uses  the  Fr.  succession  in  a  simi- 
lar way,  to  denote  the  attainment  of  pro- 
perty as  heir.  Britt.  c.  119.  And  suc- 
cession is  still  employed  in  the  law  of  France 
and  Scotland  in  the  general  sense  of  the 
civil  law.  See  Succession.  But  in  the 
common  law,  it  has  been  for  the  most  part 
superseded  by  the  term  descent,  (q.  v.) 

SUCCESSION.  Fr.  and  Eng.  [from 
Lat.  successio,  q.  v.]  In  Scotch  and  mo- 
dem civil  law.  A  right  to  enter  upon  that 
estate,  real  or  personal,  which  one  deceased 
had  at  the  time  of  his  death.  1  Forbes* 
Inst,  part  3,  p.  74.  See  Hallifax  Anal.  b. 
2,  c.  6,  num.  20. 

In  the  civil  code  of  Louisiana,  it  is  va- 
riously defined ;  as, 

The  transmission  of  the  rights  and  obli- 
gations of  one  deceased  to  his  heir.  Art. 
867. 

The  whole  estate,  rights  and  charges, 
which  a  person  leaves  after  his  death.  Art. 
868. 

That  right  by  which  the  heir  can  take 
possession  of  the  estate  of  the  deceased, 
such  as  it  may  be.  Art.  870.  In  both 
the  latter  senses,  it  is  made  synonymous 
with  inheritance,  (heriditL) 

SUCCESSION.  In  the  common  law. 
The  right  by  which  one  set  of  men  may, 
by  succeeding  another  set,  acquire  a  pro- 


Digitized  by 


Google 


sue 


(954) 


8UI 


perty  in  all  the  goods,  moveables  and  otber 
chattels  of  a  corporation*  2  BL  Com,  480. 
l%e  power  of  perpetual  suceeBdon  is  one 
of  the  peculiar  properties  of  a  corporation. 
2  Kenh  Com.  267. 

SUCCESSOR.  Lat.  &  Eng.  [from 
Buecedere,  to  succeed,  to  come  in  place  of.] 
One  who  follows  another ;  one  who  comes 
into  the  place  of  another  ;  one  who  comes 
into,  and  occupies  the  place  which  another 
has  left ;  the  correlative  oi  predecessor,  A 
term  applied  to  corporations,  in  the  same 
sense  as  heir  to  individuals.  The  successors 
of  a  corporation  correspond  to  the  heirs  of 
a  natural  person.  See  2  Bl.  Com,  480, 
481.     2  Kent's  Com,  278. 

SaecHrritHr   MlHorl :    Ikcilis   est  lapsus 

jHT«Bt«iu.  A  minor  is  [to  be]  aided :  a 
mistake  of  youth  is  easy,  [youth  is  liable  to 
err.]    Jenk,  Cent.  47,  case  89. 

To  SUE.  [from  L.  Fr.  suer,  seure,  suyre, 
from  Lat.  sequi,  to  follow.]  In  practice. 
To  follow  at  law  :  to  prosecute  judicially ; 
to  commence  a  suit;  to  bring  an  action. 

To  prosecute  an  action  already  commenc- 
ed ;  to  follow  up  an  action  to  its  proper  ter- 
mination. This  seems  to  have  been  the 
original  meaning  of  the  word.     See  Suer, 

To  SUE  OUT.  In  practice.  To  obtain 
judicially ;  to  issue.  Applied  only  to  pro- 
cess ;  particularly  such  as  is  granted  special- 
ly. To  sue  out  Bk  writ  is  to  obtain  and  issue 
it;  to  issue  it  on  leave  obtamed  for  the 
purpose. 

SUER,  Seuer,  Suyre.  L.  Fr.  To  fol- 
low ;  to  sue ;  to  prosecute  or  follow  up. 
Que  irova  seuerte  de  suer  sa  pleynte :  who 
shall  find  surety  to  prosecute  his  plaint. 
Brilt.  c.  27.  Si  nul  voet  suer,  eit  le  roy 
la  suit :  if  no  one  will  sue,  the  king  shaU 
have  the  suit.     Stat,  Westm,  1.  c.  1. 


SUERTE,  Seurte. 
Britt.^.  26,  27. 


L.    Fr.      Surety. 


SUFFERANCE,  [from  L.  Fr.  suf- 
fraunce\  L.  Lat.  patientia.']  Toleration; 
permission,  without  right ;  permission  by 
neglect  to  enforce  a  right.  See  Eatate  at 
st^fferance, 

SUFFRAGAN.  \L.1jbX.  suffraganeus.] 
In  English  ecclesiastical  law.  A  title  given 
to  bishops,  who  are  styled  suffragan  in  re- 
spect of  their  relation  to  the  archbishop  of 
their  province.  But  formerly  each  arch- 
bishop and  bishop  had  also  his  suffragan 
to  assist  him  in  conferring  orders,  and  in 


other  spuritual  parts  of  his  office  within  his 
diocese.  These  are  called  suffragan  bbhops, 
and  resemble  the  ckorepiscopi,  or  bishops  of 
the  country,  in  the  early  times  of  the  Chris- 
tian Church.  1  Gibson's  Codex,  155. 
Hargr,  Co.  Litt.  94  a,  note  8. 

SUFFRAUNCE.  L.  Fr.  Sufferance. 
Par  la  suffiraunce  et  la  negligence  le  verey 
possessour  ;  by  the  sufferance  and  neglect 
of  the  true  possessor.     Britt.  c.  47. 

SUGGESTIO  FALSL  Lat.  Repre- 
sentation  of  untruth ;  false  representation. 
See  Suppressio  veri, 

SUGGESTION.  [Lat  suggestio,  from 
suggerere,  to  suggest.]  In  practice.  A 
statement  or  entry  made  on  a  record  by 
way  of  information  to  the  court ;  a  state- 
ment made  incidentally,  or  out  of  the  course 
of  pleading ;  a  statement  on  record,  of  some 
fact  which  has  occurred  in  the  progress  of 
a  cause,  such  as  the  death  of  a  co-plaintiff. 
2  Arch.  Pr.  294.     Arch.  Forms,  561. 

SUGGRUNDIA,  Subgrundia.  Lat. 
In  the  Roman  law.  The  eaves  of  a  house. 
Heinecc.  JSlem.  Jur.  Civ,  lib.  2,  tit.  8,  §  408, 
note. 

SUI  HuEREDES.  Lat.  In  the  civil 
law.  One's  own  heirs;  proper  heirs. 
Inst.  2.  19.  2.     See  Hceredes  sui. 

SUI  JURIS.  Lat.  In  the  civil  law. 
One's  own  master ;  independent ;  not  sub- 
ject to  the  power  of  another.  The  title  of 
one  of  the  leading  divisions  of  persons. 
Quoedam  personal  sui  juris  sunt,  qumdam 
alieno  juri  su/yectce :  some  persons  are 
independent,  some,  subject  to  another's 
power.  Inst.  1.  8.  pr.  Sui  juris  suntom-^ 
nes  qui  non  sunt  in  aliena  potestaie:  all 
those  are  sui  juris  who  are  not  in  another's 
power.     Bract,  fol.  6. 

Having  capacity  to  manage  one's  own 
affairs ;  not  under  legal  disabihty  to  act  for 
one's  self.     See  Story  on  Agency,  §  2. 

SUICIDE.  [L.  Lat.  suicidium,  from 
sui,  of  one's  self,  and  cades,  a  killing ;  /e- 
lonia  de  se,]  In  criminal  law.  The  feloni- 
ous killing  of  one's  self ;  the  deliberate  and 
intentional  destruction  of  one's  self,  by  a 
person  of  years  of  discretion  and  in  his 
senses;  self  murder.*  4  Bl,  Com.  189. 
Suicide  involves  the  deliberate  termination 
of  one's  existence,  while  in  the  possession 
and  enjoyment  of  his  mental  faculties. 
Self-slaughter  by  an  insane  man,  or  a  luna- 
tic, is  not  an  act  of  suicide, within  the  mean- 
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ine  of  the  law..   Nelson,  C.  J.,  4  ffiirs 
(N.  Y.)  B.  15.    See  Felo  de  .^e. 

In  a  larger  sense, — the  voluntary  killmg 
of  one's  self,  from  whatever  cause.  See  5 
Man.  it  Qr,  639.  3  Man.  Or.  A  Scott, 
458. 

SUIT.  L.  Fr.  ck  Eng.  [L.  Lat.  secta, 
from  sequi,  to  follow ;  Lat.  lis,  actio.]  A 
following;  pursuit;  prosecution.*  The 
prosecution  of  some  claim,  demand,  or  re- 
quest. Marshall,  C.  J.,  6  Wheaton*8  R. 
407. 

In  law  language,  the  prosecution  of  some 
demand  in  a  court  of  justice.  Id.  ibid,  A 
following,  or  following  up  at  law ;  the  pur- 
suit of  a  right  or  remedy  in  form  of  law  ; 
judicial  prosecution.  In  this  sense,  suit  is 
a  term  of  more  comprehensive  import  than 
action,  though  commonlv  used  as  syno- 
nymous with  it.  Accordmg  to  Lord  Coke, 
the  word  suit  includes  an  execution,  but 
the  word  action  does  not.  Thus,  if  the 
body  of  a  man  be  taken  in  execution,  and 
the  plaintiff  release  all  suits,  the  execution 
is  gone,  but  if  he  release  all  actions,  the 
defendant  shall  remain  in  execution.  Co. 
Litt.  291  a.  See  10  Wheatm's  R.  80, 
Marshall,  C.  J. 

In  a  stricter  sense, — an  action.  The 
terms  suit  and  action  are  constantly  used 
as  synonymous.  Thus  Blackstone  speaks 
of  "  the  redress  of  private  wrongs  by  suit  or 
action  in  courts.''  S  £1.  Com.  S.  "Mixed 
actions  are  suits,'*  &c.  Id,  118.  And  in 
every  day  practice,  an  action  is  constantly 
termed  a  suit.  To  sue,  is  to  commence  an 
action.  But  even  in  this  application,  suit 
is  the  more  general  term  of  the  two,  em- 
bracing proceedings  both  at  law  and  in 
equity.  The  expressions  "suit  at  law," 
"  suit  in  equity,"  "  law  suit,**  "  chancery 
suit,**  are  constantly  employed ;  but  the 
term  action  seems  to  be  properly  confined 
to  law  proceedings.  "  Action  in  equity  " 
is  an  expression  rarely  or  never  used.  See 
10  Paig€*s  Chanc.  R.  616,  617,  Wal- 
worth,  C. 

The  term  suit  itself  is  purely  French, 
and  had  various  senses  in  the  old  common 
law,  but,  in  the  sense  of  an  action  or  judicial 
prosecution,  seems  to  be  derived  from  that 
species  of  suit  or  secta  which  a  plaintiff 
produced  in  court  on  making  his  count. 
See  infra. 

SUIT.  L.  Fr.  &  Eng.  [L.  Lat.  secta.] 
In  old  English  law.  A  following  another ; 
attendance  by  a  tenant  on  his  lord,  especial- 
ly at  his  court ;  called  suit  of  court.  See 
^ecta  curia. 

Attendance  for  the  purpose  of  perform- 


ing some  service,  as  to  grind  at  a  certain 
mill.     See  Secta  ad  moleiidinum. 

Pursuit  of  a  fugitive  felon.  1  Bl.  Com. 
297.     See  Recens  insecutio. 

A  number  of  persons  produced  by  a 
plaintiff  in  court,  simultaneously  with  mak« 
ing  his  count  or  declaration,  for  the  pur- 
pose of  confirming  his  aUegations.  Steph, 
PI.  429,  See  Secta, 

SUIT,  Suyt,  Suyte.  L.  Fr.  Suit; 
action.  Et  si  nul  voile  suer,  eit  le  roy  la 
suit ;  and  if  none  will  sue,  the  king  shall 
have  the  suit.  Stat,  Westm.  1,  c.  1. 
Apres  quel  temps  cesse  lour  suyt,  et  soil  la 
suyt  nostre :  after  which  time  their  suit 
[right  of  action]  shall  cease,  and  the  suit 
shall  be  ours,     nritt,  c.  24. 

The  retinue,  chattels,  offspring  and  ap- 
purtenances of  a  villein.  Son  villein  oves- 
gue  toute  sa  suite,  et  toutz  ses  chateux. 
Briit,  c.  31. 

The  followers  of  a  plaintiff  whom  he  pro- 
duced to  support  his  count  or  declaration. 
Car  il  en  ad  suyte  hone  et  suffisaunts;  for 
he  hath  good  and  sufficient  suit  thereof. 
Id,  ibid, 

SUITAS.  L.  Lat.  In  the  civil  law. 
The  condition  or  quality  of  a  suus  hceres,  or 
proper  heir.  Hallifax  Anal,  b.  2,  c.  9, 
num.  1 1.  Calv,  Lex.  This  term  seems  to 
have  been  framed  by  the*later  civilians. 

SUITOR.  [L.  Lat.  sectaior,]  In  old 
English  law.  One  who  attended  at  court ; 
one  who  did  suit  at  court ;  a  tenant  who 
attended  his  lord's  court ;  one  who  attend- 
ed court  as  a  judge.  In  the  Saxon  county 
court,  the  suitors  of  the  court,  as  they  were 
called,  that  is,  the  freemen  or  landholders 
of  the  county,  were  the  judges.  1  Reeves* 
Hist.  7. 

A  credible  witness  by  whom  a  plaintiff 
supported  his  loquela  or  declaration ;  one 
of  his  suit,  secta,  or  following.  1  Reeves* 
Hist.  248,  249. 

In  modern  law.  One  who  has  a  suit ;  a 
party  to  a  suit ;  one  who  attends  court  as 
a  party  to  a  suit. 

SULCUS.  L.  Lat.  In  old  records.  A 
small  brook  or  stream  of  water.  Paroeh. 
Ant,  631.     Cowell. 

SULLERYE.  In  old  English  law.  A 
plough-land.  Co.  Litt.  6  a.  Perhaps  a 
misprint  for  suiting,  (q.  v.) 

SULLINQ.  [L.  Lat.  suUnga.]  In  old 
English  law.  A  ploughland.  Ctnoell,  voc. 
Swoling. 
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Sullings  are  explained  to  be  elderB,  (al- 
der8»  a  species  of  tree,)  in  Go,  Litt  4  b. 

SUMA,  Summa.  L.  Lat  In  old  Eng- 
lish law.  A  horse-load;  called  in  English, 
a  toame.     CowelL 

A  measure  of  gndn  containing  eight 
bushels ;  a  quarter  or  seam.  CowelL  Spel- 
man, 

SUMAGE,  Summage,  FL.  Lat.  suma- 
gium,  summagium,']  In  old  English  law. 
A  hor$e-load  ;  a  full  load,  {onus  integrum,) 
Spelman,     CowelL 

A  toll  for  carriage  on  horse-back.  CowelL 

SHMMa  rati*  est  q«M  pro  rellctoae  faclt. 

That  reason  or  argument  is  of  paramount 
weight  or  authority,  which  makes  for  [or 
operates  in  support  of]  religion.  Co,  LiU, 
841  a.  5  Co,  14  b.  10  Co,  55  a.  If 
ever  the  laws  of  God  and  man  are  at 
variance,  the  former  are  to  be  obeyed  in 
derogation  of  the  latter.    Broom's  Max,  1 7 . 

SUMMA.  L.  Lat.  A  summary;  a 
compendium.  The  compendium  of  Heng- 
ham  is  divided  into  Summa  Magna,  and 
Summa  Parva,  which,  in  some  of  the  old 
books  are  called  sums.  See  Hengham, 
Gilbert  de  Thornton,  chief  justice  of  the 
Eling's  Bench  in  the  reign  of  Edward  I., 
was  the  author  of  a  summxi  or  abridgment 
of  Bracton,  of  which  Mr.  Selden  met  with 
a  copy  in  Lord  Burleigh's  library.  Crabb*s 
Hist,  199. 

SUMMING  UP.  In  practice.  The 
closing  address  of  the  counsel  in  a  cause, 
before  the  court  and  jury,  after  the  evi- 
dence has  been  gone  through,  recapitulating 
the  testimony,  and  urging  the  conclusions 
sought  to  be  drawn  from  it  in  behalf  of  the 
client. 

In  English  practice,  the  judge  in  charg- 
ing the  jury,  is  s£ud  to  sum  up.  See  Charge, 

SUMMONEAS.  L.  Lat.  (You  sum- 
mon.) In  old  practice.  A  writ  of  sum- 
mons ;  a  writ  by  which  a  party  was  sum- 
moned to  appear  in  court.  The  emphatic 
word  in  many  original  writs,  especially 
those  oipracipe  quod  reddat,  and  in  various 
others. 

Summ^oneas  ad  auxiliandum  ;  (you  sum- 
mon to  aid.)  A  writ  to  summon  a  prayee 
in  aid.    Boseoe's  JReal  Act,  280. 

Summoneas  ad  warrantizandum ;  (you 
summon  to  warranty.)  A  writ  which  issued 
to  summon  a  party  who  had  been  vouched 
to  warranty.  Roscoe's  Real  Act.  268.  1 
Beeves*  Hist.  440. 


SUMMONER.     [L.  Lat.  «t<mm(mt^or.] 
In  old  practice.     A  person  by  whom  a  de- 
fendant was  summoned  to  appear  in  court, 
in  compliance  with  a  writ.     These  persons 
are  expressly  mentioned  in  original  writs  ; 
the  sheriff  being  directed  to  summon  the 
defendant  "  by  good  summoners,"     It  was 
necessary  that  there  should  be  two  sum- 
moners  at  least,  who,  if  required,  might  be 
able  to  testify  that  the  summons  was  duly 
made.     Bract,  fol.  333  b.    They  are  men- 
tioned by  Blackstone  as  sheriff'  messen* 
gers,  by  whom  defendants  were  summoned 
or  warned  to  appear  in  court  at  the  return 
of  the  original  writ.     3  BL  Com,  219, 

A  petty  officer  who  called  or  cited  per- 
sons to  appear  in  court.  Called  in  old  Eng- 
lish, a  sumner,     CowelL 

SUMMONITIO.  L.  Lat.  [from  sum- 
monere,  to  summon.]  In  old  English  prac- 
tice. A  summoning  or  summons ;  a  writ 
by  which  a  party  was  summoned  to  appear 
in  court,  of  which  there  were  various  kinds. 
Spelman, 

A  command  or  precept  of  the  king  that 
one  be  before  him,  to  answer  or  to  do  some- 
thing ;  or  that  one  be,  and  have  such  a  one 
to  answer,  or  to  do  something.  Bract,  foL 
333. 

A  precept  to  the  sheriff,  that  he  cause 
some  one  to  come,  or  attach  him,  or  have 
the  body  of  some  one,  or  so  attach  him  as 
to  be  secure  of  having  his  body.     Id,  ibid, 

SUMMONS.  [L.  Fr.  somounse ;  L, 
Lat.  summonitio,]  In  old  practice.  A 
writ  directed  to  a  sheriff,  requiring  him  to 
summon  a  defendant  to  appear  in  court  to 
answer  a  plaintiff's  action.  Original  writs 
were,  m  their  nature,  for  the  most  part, 
summonses, 

A  process  by  which  a  defendant  was 
summoned  to  appear  in  court  in  compliance 
with  an  oriffmal  writ,  or  by  which  ne  had 
notice  that  the  writ  had  been  issued.  See 
3  BL  Com,  219,  Roseoe's  Real  Act  147. 
148. 

The  first  process  to  bring  the  tenant  or 
defendant  into  court  in  all  real  actions, 
with  one  or  two  exceptions,  as  in  assise  of 
novel  disseisin  and  writ  of  deceit,  was  a 
summons,  commanding  the  sheriff  to  sum- 
mon the  tenant  to  appear  in  court,  accord- 
ing to  the  requisition  of  the  writ.  This 
command  was  contained  in  the  original 
writ,  and  no  separate  writ  of  summons 
issued  to  the  sheriff.  Id,  146.  The  sum- 
mons, when  actually  made,  was  made  by 
the  sheriff  issuing  his  warrant  to  two  per- 
sons,  called  tummonsrs   i^    the   original 


L 


Digitized  by 


Google 


SUM 


(967) 


SUP 


writ,  (and  who  usually  were  the  sheriflTs 
bailifis,)  directing  them  to  command  the 
tenant  to  render  the  land,  as  in  the  writ, 
and  unless  he  should  do  so,  to  summon 
him  to  appear  at  the  return  of  the  writ. 
On  receiving  this  warrant,  the  bailiffs  pre- 
pared a  summons,  which  pursued  the  form 
of  the  warrant,  and  served  it  on  the  tenant 
of  the  land.  This  was  the  correct  practice, 
as  stated  by  Mr.  Roscoe,  though  according 
to  Booth  and  Mr.  Serjeant  Williams,  no 
actual  summons  was  in  their  time  ever 
made  in  any  real  action.     Id,  ibid. 

SUMMONS.  In  modem  practice.  A 
writ  or  process  by  which  an  action  is  com- 
menced, the  defendant  being  thereby  sum- 
moned to  appear  in  court  to  answer  the 
plaintiff.*  In  England,  all  personal  actions 
are  now  commenced  by  one  xmiform  torit 
of  svmmonSf  which  is  a  writ  issued  out  of 
the  court  in  which  the  action  is  brought, 
directed  to  the  intended  defendant,  com- 
manding him  to  cause  an  appearance  to  be 
entered  in  the  action  within  eight  days 
after  the  writ  shall  have  been  served  upon 
him.     3  Steph.  Com,  566. 

The  word  summons  is  immediately  de- 
rived from  the  L.  Fr.  somonnse,  and  seems 
to  be  merely  the  Lat.  summoneas,  slightly 
contracted.     See  Summoneas. 

SUMMUM  JUS.  Lat.  Strict  right; 
extreme  right.  3  Bl.  Com.  392.  Lord 
Mansfield,  C.  J.,  1  Burr.  64.  The  ex- 
tremity or  rigor  of  the  law. 

SnaiiBani  jaa^   naaaiBa  i^joria<        The 

rigor  of  the  law  is  the  height  of  injury,  or, 
(to  preserve  the  antithesis  more  closely,) 
extreme  right  is  extreme  wrong.  Hob.  125. 
Branch's  Fr.  Right  carried  to  an  extreme 
becomes  wrong. 

SUMPTUARY  LAWS.  [from  Lat. 
sumptus,  expense.]  Laws  passed  by  a 
government  to  restrain  the  expenditure  of 
its  subjects  or  citizens,  either  in  apparel, 
food  or  otherwise ;  laws  against  luxury  and 
extravagant  expenses  of  hving.*  In  Eng- 
land, there  were  formerly  a  multitude  of 
penal  laws  to  restrain  excess  in  apparel, 
chiefly  made  in  the  reigns  of  Edward  III., 
Edward  IV.  and  Henry  VIII.,  all  of  which 
were  repealed  by  the  statute  of  1  Jac.  I. 
c.  26.  4  BL  Com.  170.  See  Montesquieu, 
Esprit  des  Lois,  liv.  7,  cc.  1 — 6. 

SUNDAY.  [Lat.  JDies^Solis,  Dies  Do- 
minicus.]  The  first  day  of  the  week,  on 
which  no  judicial  act  can  be  done,  and  no 
arrest  made  except  in  criminal  cases.     8 


BL  Com.  290.  3  Chitt  Gen.  Pr.  104. 
13  WendelVs  B.  426.  But  a  private  con- 
tract made  on  Sunday  is  not  for  that  rea- 
son invalid.     Id.  ibid. 

In  computing  the  time  of  notices  and 
rules  in  practice,  intermediate  Sundays  are 
included  and  counted  with  ordinary  week 
days ;  but  where  the  last  day  falls  on  Sun- 
day it  is  usually  excluded,  and  the  party 
has  the  whole  of  the  following  Monday. 
See  3  Ckiit.  Gen.  Pr.  702. 

SUPER.     Lat.     Upon ;  above ;  over. 

SUPER  ALTUM  MARE.  L.  Lat.  On 
the  high  sea.  Hob.  212.  2  Ld.  Raym. 
1453.  MolloydeJur.  Mar.  231.  1  Kents 
Com.  378. 

SUPER  VISUM  CORPORIS.  L.  Lat 
Upon  view  of  the  body.     1  BL  Com.  348. 

SUPERDEMANDA.  L.  Lat.  In  old 
English  practice.  An  over  demand:  a  de- 
mand of  more  than  was  just  or  due.  Cadit 
in  misericordiam  2>ro  superdemanda :  be- 
comes subject  to  amercement  for  his  over 
demand.     Bract  fol.  179  b. 

SUPERFICIARIUS.  Lat.  [from  super- 
fides,  q.  v.]  In  the  civil  law.  One  to 
whom  a  superficies,  or  right  of  surface,  was 
granted ;  a  superficiary.  1  Mackeld.  Civ. 
Law,  362,  363,  §§  329,  330. 

SUPERFICIES.  Lat.  In  the  civil  law. 
Surface ;  every  thing  on  the  surface  of  a 
piece  of  ground  or  of  a  building,  and  which 
is  so  closely  connected  with  it  by  art  or 
nature,  as  to  constitute  a  part  of  the  same ; 
as  houses,  trees  and  vines.  1  Mackeld.  Civ. 
Law,  361,  §  329.  According  to  Dr.  Kauf- 
mann,  superficies  or  superficium  properly 
signifies  the  surface,  or  every  thing  con- 
nected with  the  surface  of  a  piece  of 
ground ;  in  legal  language,  however,  it 
denotes  the  thmgs  connected  with  the  sur- 
face of  another*s  ground  as  its  accessory 
parts,  and  especially  a  real  right  in  them 
which  is  granted  to  a  person,  {jus  in  re 
aliena.)     Id.  ibid.  note. 

AaperflHs  bom  ■•€«■!«  Superfluities  do 
not  prejudice.  Jenk.  Cent  1B4.  Surplus- 
age does  not  vitiate. 

SUPERIOR.  In  Scotch  law.  One  of 
whom  lands  are  held  by  another,  answering 
to  the  lord,  (dominus,)  of  the  English  law. 
One  who  had  the  dominium  directum,  (di- 
rect property,)  of  lands;  the  direct  pro- 
prietor.   See  1  Forbes'  Inst,  part  2,  p.  97. 
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SUPERIOR  COURTS.  In  English  law 
and  practice.  The  courts  of  the  highest 
and  most  extensive  jurisdiction.  A  gene- 
ral term  of  description  iacluding  the  Court 
of  Chancery,  and  the  three  common  law 
courts  of  QueerCs  Bench,  Common  Pleas, 
and  Exchequer,  which,  from  the  circum- 
stance of  their  being  all  holden  at  West- 
minster, are  otherwise  termed  the  Courts  at 
Westminster.     3  Steph.  Com.  405. 

SUPERIORITY.  In  Scotch  law.  The 
dominium  directum  of  lands,  without  the 
profit.     1  Forbes'  Inst,  part  2,  p.  97. 

SUPERONERARE.  L.  Lat.  [from  ^i*- 
per,  over,  and  onerare,  to  burden.]  In  old 
English  law.  To  surcharge;  to  overbur- 
den. Superoneravit ;  has  surcharged.  8 
JBl.  Com.  238.  Quod  talis  injuste  super- 
oneravit communem  pctsturam  suam ;  that 
such  a  one  has  unjustly  surcharged  his 
common  pasture.    Bract,  fol.  229. 

SUPERONERATIO.  L.  Lat.  [from 
superonerare,  q.  v.]  In  old  English  law. 
A  surcharging ;  a  putting  of  more  cattle  on 
a  common  than  the  pasture  would  sust^n, 
or  than  the  party  had  a  right  to  do.  Duo 
eompetunt  remedia  de  superoneratione  ;  vel 
amensuratio,  vel  assisa  novcs  disseysince  de 
communia  pastures;  two  remedies  lie  for 
the  surcharge;  either  an  admeasurement, 
or  an  assise  of  novel  disseisin  of  the  com- 
mon of  pasture.     Bract,  fol.  229  b. 

SUPERPLUSAGIUM.  L.  Lat.  In 
old  English  law.  Overplus;  surplus;  resi- 
due or  balance.     Bract,  fol.  SOL     SpeU 


SUPERSEDE.  TLat.  supersedere,  from 
super,  above,  and  seders,  to  sit.]  Literally, 
to  set  above ;  to  make  void  or  inoperative 
by  a  superior  authority. 

To  stay,  suspend  or  discharge  some  ju- 
dicial proceeding,  by  another  proceeding  of 
h^her  efficacy.  In  this  way,  one  writ  is 
frequently  superseded  by  another  writ ;  as 
execution  by  a  writ  of  error,  a  capias  by  a 
supersedeas,  (q.  v.) 

In  old  practice.  To  omit ;  to  forbear ; 
to  refrain  or  desist  from  doing  a  thing.  In 
this  sense,  (which  is  the  proper  classical 
meaning,)  the  word  is  uniformly  used  in 
the  writs  in  the  Register,  being  applied  to 
persons  exclusively.  Thus,  a  sheriff  is 
commanded  that  ne  supersede  taking  the 
body  of  a  party ;  bailiffs,  that  they  super- 
sede holding  plea,  &c.  See  Supersedeas. 
And  the  word  is  used  in  the  same  sense  in 
modem  writs  of  supersedeas. 


SUPERSEDEAS.  Lat  (Tou  super- 
sede or  desist.)  In  practice.  A  writ  issued 
for  the  purpose  of  relieving  a  party  from 
the  operation  of  another  writ,  which  has 
been  or  may  be  issued  against  him ;  a  writ 
issued  to  a  ministerial  officer,  commanding 
him  to  desist  from  executing  or  acting  un- 
der another  writ,  which  has  been,  or  may 
be,  delivered  to  him.  Thus,  a  defendant 
may,  in  certain  cases,  procure  his  discharge 
from  custody,  under  a  capias,  by  obtaining 
a  writ  of  supersedeas  to  be  directed  to  the 
sheriff  for  that  purpose.  I  Tidd*s  Pr.  279. 
1  Burr.  Pr,  399. 

The  name  of  this  writ  is  derived  from  its 
emphatic  word  in  the  Latin  forms,  a  great 
variety  of  which  are  to  be  found  in  the  Re- 
gister. Tibi  prcecipimus  quod  captioni  cor- 
poris prcBdicti  Moberti,  occasions  prcsmissa, 
supersedeas  usque  ad,  dtc. ;  we  command 
you  that  you  supersede  the  taking  of  the 
body  of  the  aforesaid  Robert,  on  &e  occa- 
sion aforesaid,  until,  <kc.  Reg.  Grig.  70  b, 
71  a.  Vobis  prcecipimus  quod,  si  ita  est, 
tunc  executioni  judicii  per  vos  in  curia  prcs- 
dicta  redditi  omnino  supersedeatis ;  we 
command  you  that  if  it  be  so,  then 
you  wholly  supersede  the  execution  of  the 
judgment  rendered  by  you  in  the  court 
aforesaid.     Id.  145.     And  see  Id.  tabula. 

SUPPLEMENTAL  AFFIDAVIT.  In 
practice.  An  affidavit  made  in  addition  to 
a  previous  affidavit,  for  the  purpose  of  sup- 
plying some  deficiency  in  it.  See  1  Burr. 
Pr.  344. 

SUPPLEMENTAL  BILL.  In  equity 
pleading.  A  bill  filed  in  addition  to  an 
original  bill,  in  order  to  supply  some  defect 
in  its  original  frame  or  structure.  Story's 
Eq.  PI.  §  332.  It  is  the  appropriate  re- 
medy where  the  matter  sought  to  be  sup- 
plied cannot  be  introduced  by  amendment. 
Id.  ibid.  §  333.  Id.  §§  334—338.  See 
8  Bl.  Com.  448. 

SUPPLETORY  OATH.  In  modem 
civil  law.  An  oath  administered  to  a  party 
himself,  in  cases  where  a  fact  has  been 
proved  by  only  one  witness,  in  oi-der  to 
supply  or  make  up  the  necessary  comple- 
ment of  witnesses ;  two  witnesses  being  al- 
ways required  to  constitute  full  proof.*  3 
Bl.  Com.  370.  Hallifax  Anal.  b.  8,  c.  9, 
num.  30. 


SUPPLICATIO.  Lat.  In  the  ciril 
law.  A  pleading  corresponding  to  the  re- 
joinder of  the  common  law.  Galv.  Le».  too. 
Explicatio. 
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SUPPLICAVIT.  Lat.  (He  hath  besought) 
In  practice.  A  writ  in  the  nature  of  pro- 
cess at  the  common  law,  to  find  sureties  of 
the  peace  upon  articles  filed  by  a  party  for 
that  purpose.  Now  rarely  used.  2  Story's 
Eq.  Jut.  §  1476.  4  BL  Com.  263.  See 
Gilbert's  For.  Bom.  202. 

SUPPONERE.  Lat.  To  put  under; 
to  put  in  place  of  another ;  to  substitute 
fraudulently ;  to  put  a  false  thing  in  place 
of  the  true  or  genuine ;  to  put  a  strange 
child  in  place  of  the  true  heir.  Aliquando 
partus  supponitur  ab  uxors, — et  aliquando 
a  eusiode,  qui  (mortiu)  veto  harede)  suppo- 
nit  extraneum,  etnutrit  ut  h^eredem :  some- 
times a  child  is  fraudulently  substituted  by 
the  wife,  and  sometimes  by  the  guardian, 
who  (on  the  death  of  the  true  heir)  substi- 
tutes a  strange  child  and  brings  it  up  as 
heir.  Bract.  foL  69.  Partus  supposilus  ; 
a  substituted  or  supposititious  child.  Id. 
ibid. 

SUPPORT,  Right  of.  A  right  arising 
from  contract,  or  prescription  which  sup- 
poses a  contract,  where  the  owner  of  a  house 
stipulates  to  allow  his  neighbor  to  rest  his 
timbers  on  the  walls  of  his  house.  3  Kent's 
Com.  436. 

SUPPRESSIO  VERI.  Lat.  Sup- 
pression or  concealment  of  the  truth ;  one 
of  the  classes  of  fraud.  **  It  is  a  rule  of 
eqidty  as  well  as  of  law,  that  a  suppressio 
veri  is  equivalent  to  a  suggestio  falsi ;  and 
where  either  the  suppression  of  the  truth, 
or  the  suggestion  of  what  is  false  can  be 
proved,  in  a  fact  material  to  the  contract, 
the  party  injured  may  have  relief  against 
the  contract.''  Spencer,  C.  J.,  18  Johns. 
R.  405.     See  13  Peters'  R.  36,  Barbour,  J. 

SUPRA.    Lat.     Above;    over. 

SUPRA  PROTEST.  (Over  protest.) 
In  mercantile  law.  A  term  applied  to  an 
acceptance  of  a  bill  by  a  thurd  person,  after 
protest  for  non-acceptance  by  the  drawee. 
3  Kent's  Com.  87. 

SUR.  L.  Fr.  Upon.  Sur  cognizance  de 
droit;  upon  acknowledgment  of  right. 
See  Fine  of  lands. 

SURCHARGE.  L.  Fr.  &  Eng.  [Lat. 
superonsratio.']  The  putting  by  a  common- 
er, of  more  beasts  on  the  common  than  he 
has  a  right  to.     3  Bl.  Com.  237. 

In  eqmty  practice.  The  showing  an 
omission  in  an  account  for  which  credit 
ought  to  have  been  given.    Pulling  on 


Merc.  Accounts,  161.  1  Story's  Eq.  Jwr. 
§  525.  It  is  used  in  contradistinction  to 
file  word  falsify.    Id.  ibid. 

SURCHARGER.  L.  Fr.  To  sur- 
charge. Surcharger  cele  commune.  Britt. 
c.  68. 

SURDRE.  L.  Fr.  To  arise;  to  be 
raised.  Purrount  surdre  excepdons ;  ex- 
ceptions or  pleas  may  be  raised.  Britt. 
c.  48. 

SURDUS.  Lat.  In  the  civil  law. 
Deaf;  a  deaf  person.  Inst.  2. 12. 3.  Sur- 
dus  et  mutus ;  a  deaf  and  dumb  person. 
Id.  ibid. 

SURETY.  [Lat.  fide-jussor.]  One 
who  is  bound  for  another  who  is  primarily 
liable,  and  is  called  the  principal.  One 
who  engages  to  be  answerable  for  the  debt, 
default,  or  miscaniage  of  another ;  one  who 
undertakes  to  do  some  act  in  the  event  of 
the  failure  of  another  to  do  it,  and  as  a  se- 
curity for  its  being  done.     See  Suretyship. 

SURETYSHIP.  [LsLt.  fide-jussio  ;  cau- 
tio.]  The  liability  or  contract  of  a  surety. 
A  contract  of  suretyship  is  a  contract  where- 
by one  person  engages  to  be  answerable  for 
the  debt,  default,  or  miscarriage  of  another. 
Pitman  Princ.  dk  Surety,  1,  2.  See  Burge 
on  Suretyship,  1 — 16. 


SURNOSME. 
Britt.  c.  48. 


L.    Fr.      A    surname. 


SURPLUS,  Surpluis.  L.  Fr.  Excess. 
Britt.  c.  110. 

SURPLUSAGE.  L.  Fr.  ck  Eng.  [L. 
Lat.  surplusagium.']  Excess ;  superfluity ; 
more  than  is  necessary  or  proper. 

In  pleading.  Unnecessary  matter  of 
whatever  description.     Steph.  PL  422. 

In  a  stricter  sense, — ^matter  wholly  fo- 
reign and  irrelevant.     Id.  ibid.  note. 

SURPRISE.  L.  Fr.  &  Eng.  [from  Fr. 
iurprendre,  from  sur,  over,  and  prendre,  to 
take.]  The  state  of  being  taken  unex- 
pectedly or  unawares  ;  sudden  confusion  or 
perplexity.  Literally,  an  overtaking.  One 
of  the  grounds  of  relief  in  equity. 

Mr.  Justice  Story  has  observed,  that 
"  there  does  not  seem  any  thing  technical 
or  peculiar  in  the  word  surprise,  as  used  m 
courts  of  equity.  Where  a  court  of  equity 
relieves  on  the  ground  of  surprise,  it  does 
so  upon  the  ground  that  the  party  has  been 
taken  unawares,  and  that  he  has  acted  with«> 
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out  due  deliberation,  and  under  confused 
and  sudden  impressions."  1  Story*8  Eq. 
Jur,  §  120,  note. 

In  a  looser  sense,  the  word  surprise  is 
sometimes  used  to  denote  fraud,  or  some- 
thing presumptive  of,  and  approaching  to 
fraud.     Id,  ibid. 

SUR-REBUTTER.  [fromFr.  sur,  above, 
and  rebutter,  q.  v.]  In  pleading.  The 
plaintiff's  answer  of  fact  to  the  defendant's 
rebutter.     Steph,  PL  69. 

SURREJOINDER,  [from  Fr.  sur,  above, 
and  rejoinder,  q.  v.  J  In  pleading.  The 
plaintiff's  answer  of  fact  to  the  defendant's 
rejoinder.     Steph.  PL  69. 

SURRENDER.  L.  Fr.  &  Eng.  [from 
sur,  over,  and  rendre,  to  give  or  render.] 
A  yielding  up  an  estate  for  life  or  years  to 
him  that  hath  an  immediate  estate  in  rever- 
mon  or  remainder,  wherein  the  estate  for 
life  or  years  may  drown  [merge,]  by  mu- 
tual agreement  between  them.  Co,  Litt, 
387  b.  The  falling  of  a  less  estate  into  a 
a  greater.  2  Bl,  Com,  326.  4  Kent's 
Com.  103. 

The  giving  up  by  bful,  of  their  principal 
into  custody,  in  their  own  discharge.  1 
Burr.  Pr.  394. 

SURREPTITIOUS.  [Lat.  surreptitius, 
from  surrepere,  to  creep  in,  or  under.] 
Stealthily  or  fraudulently  done,  taken  away 
or  introduced. 

SURROGATE,  [from  L.  Lat.  surroga- 
tus,  from  surrogare  or  subrogare,  to  sub- 
stitute.] One  who  is  substituted  or  appoin- 
ted in  the  room  or  place  of  another ;  one 
who  represents  or  acts  for  another. 

In  English  law.  A  bishop's  chancellor ; 
an  officer  who  usually  presides  in  the 
bishop's  diocesan  court,  and  by  whom,  as 
the  representative  of  the  ordinary,  letters 
of  administration  are  granted  where  the 
spiritual  court  is  not  presided  over  by  a 
judge.     Holthouse. 

In  American  law.  A  county  officer  who 
has  jurisdiction  in  granting  letters  testa- 
mentary and  letters  of  administration,  and 
of  other  matters  relating  to  the  settlement 
of  the  estates  of  testators  and  mtestates. 
2  Kent's  Com.  409,  et  seq. 

SURSISE.  L.  Fr.  [from  sursiser,  q.  v.] 
In  old  English  law.  Neglect;  omission; 
default;  a  ceasmg  or  cessation.  De 
somounses,  et  de  sursises,  et  de  essoines. 
BritL  c.  120. 


8URSISA.  L.  Lat.  [from  L.  Fr.  ftir- 
sise,  q.  v.]  In  old  English  law.  Neglect ; 
defaidt.  Potest  drfendere  summonitionem 
et  sursisam:  he  may  defend  [deny]  the 
summons  and  the  default.     Bract,  fol.  856. 

SURSISER,  Surcesser.  L.  Fr.  To 
neglect:  to  omit  doing  a  thing;  to  sur- 
cease :  to  fail  to  obey  process.  Si  ievesque 
Bursjst  nostre  somounse,  si  soit  attache  de 
verier  par  destresse :  if  the  bishop  fail  to 
obey  our  summons,  he  shall  be  attached  to 
appear  by  distress.     Britt.  c.  26. 

SURSUM  REDDERE.  L.  Lat.  In  old 
conveyancing.   To  render  up;  to  surrender. 

SURSUM  REDDITIO.  L.Lat.  In  old 
conveyancing.     A  surrender. 

SURVIVE,  [from  Fr.  siirvivre,  from 
sur,  over,  and  vivre,  to  live.]  To  outlive ; 
to  live  beyond  another ;  to  over-live. 

SURVIVOR.  [See  survive.]  One  who 
survives  another ;  one  who  outlives  another ; 
one  of  two  or  more  persons  who  lives  after 
the  other  or  others  have  deceased;  the 
longest  liver  of  two  or  more  jomt-tenants, 
or  of  any  two  or  more  persons  who  have  a 
joint  interest  in  anythmg.  See  2  BL  Com. 
183,  184. 

Survivors,  (plur.)  Two  or  more  of  cer- 
tain individuals  named  or  referred  to,  who 
are  living  when  any  other  or  others  of  them 
happen  to  die. 

This  is  the  natural  and  proper  meaning 
of  the  term,  which  is  usually  given  to  it  by 
the  courts,  in  the  construction  of  wills. 
2  Jarman  on  Wills,  609—616,  (436 — 439, 
Perkins'  ed.  1849.)  In  some  cases,  how- 
ever, survivor  has  been  construed  to  mean 
other,  where  it  has  appeared  necessary  in 
order  to  give  effect  to  the  apparent  inten- 
tion of  the  testator.  See  Id.  61tf — 619, 
(440—442,  Perkins'  ed.)  2  Williams  on 
JExec.  1266. 

SUS.  L.  Fr.  Upon.  Susdit ;  afore- 
said.    Kelham. 

SUS,  PER  COLL.  L.  Lat.  An  abbre- 
viation of  suspendatur  per  collum  ;  let  him 
be  hanged  by  the  neck.  Words  formerly 
used  in  England  in  signing  judgment  against 
a  prisoner  who  was  to  be  executed ;  being 
written  by  the  judge  in  the  margin  of  the 
sheriff's  calendar  or  list,  opposite  the  pri- 
soner's name.     4  BL  Com.  403. 

SUSUM.  In  old  European  records.  A 
form  of  the  Lat.  sursum,  up,  upwards. 
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Susum  aut  jusum  was  written  for  sursum 
aut  deorsum,  up  or  down.  Spelman,  voce. 
Susum,  Josum, 

SUIE.  L.  Fr.  Suit;  prosecution; 
serrice.     Kelham. 

SUTH.  L.  Fr.  Under.  Suth  dit; 
under  said ;  hereafter  said.    Kelham. 

SUUS  HJSRES.  Lat.  In  the  civil 
law.  A  proper  heir ;  a  right  heir.  InsU 
8.  1.  4. 


SUUS  JUDEX.  L.  Lat.  In  old  Eng- 
lish  law.  A  proper  judge ;  a  judge  having 
cognizance  of  a  cause.  Litenfiy,  one's 
own  judge.     Bract  fol.  401. 


8UYT.  L..Fr.  Suit;  following.  BHU. 
c.  28. 

SUZEREIQN.  L.  Fr.  In  feudal  law. 
The  immediate  vassal  of  the  king ;  a  crown 
vassal.     Butler's  Co.  Litt.  Note  77,  lib.  3. 

SWAIN-MOTE,  Swein-mote,  Swain- 
gemote,  [from  Sax.  swang,  an  attendant, 
or  bocland-man,  or  freeholder,  and  mote, 
or  gemote,  a  meeting.]  In  forest  law.  A 
court  holden  before  the  verderors,  as  judges, 
by  the  steward  of  the  swein-mote,  thrice  in 
every  year,  the  sweins  or  freeholders  with- 
in the  forest  composing  the  jury.  Its 
principal  jurisdiction  is  first,  to  inquire  into 
the  oppressions  and  grievances  committed 
by  the  officers  of  the  forest ;  and  secondly, 
to  receive  and  try  presentments  certified 
from  the  court  of  attachments  agiunst 
offences  in  vert  and  venison.  3  BL  Com, 
71,  72.     Cowell. 

SWANIMOTUM.  L.  Lat.  In  old 
English  law.  The  swain-mote,  or  court  of 
swainmote,  (q.  v.)     Spelman, 

SWOLING,    Swuling,  Suling,    [from 

Sax.   sul,  a  plough ;    L.  Lat.   swulinga, 

sulinga.'l    In  old  records.  A  plough-land, 

or  hide  of  land.     Cowell,  Spelman, 

SWORN  BROTHERS.  [Lat.  fratres 
jurat^,^  In  old  records.  Persons  who  by 
mutual  oath  covenanted  to  share  each 
other's  fortune.  LL,  Edw,  Conf,  c.  35. 
Paroch,  Ant,  67.     Cowell. 

SY,  Si,    L,  Fr.    If;  so.    See  Si. 

SYB  &  SOM.  Sax.  Peace  and  secu- 
rity. Words  occurring  in  the  laws  of 
Oanute.  Sallum  Crisimum  mannum  syb  & 
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som  gemene  ;  to  all  Christian  men  let  there 
be  common  peace  and  security.  LL. 
Eccles.  Canuii  B.  c.  17. 

SYLVA  C-^DUA.  Lat.  In  ecclesias- 
tical law.  Wood  of  any  kind  which  was 
kept  on  purpose  to  be  cut,  and  which  being 
cut  ^ew  again  from  the  stump  or  root. 
Lyndw,  Prov,  190.  4  Beeves*  Hist.  90. 
See  Silva  casdua. 

SYMBOLIC  DELIVERY.  In  the  law 
of  sale.  A  delivery  by  symbol :  the  de- 
livery of  a  thing  by  delivering  another 
thing  as  the  symbol  or  representation  of  it : 
as  the  delivery  of  goods  deposited  in  a 
warehouse  by  delivering  the  key  of  the 
warehouse,  the  transfer  of  a  ship  at  sea  by 
the  delivery  of  a  bill  of  sale,  and  of  a  cargo 
by  the  indorsement  and  delivery  of  the  bill 
of  lading.     2  Kent's  C(m.  500—502.    See 

8  Howard's  B.  899,  Taney,  C.  J. 

'irNAAAArMA,'Lvvaklayfia.  Gr.  [from 
ori/yaUdiTOi,  to  contract  mutually,  from  aiiv, 
together,  and  dtXldxifa,  to  change.]  In  the 
civil  law.  An  exchange  or  interchange ; 
an  exchange  of  acts  by  the  parties  to  a  con- 
tract; a  reciprocal  performance  of  both 
parties  to  a  contract,  each  giving  or  doing 
something ;  the  giving  or  domg  of  one  thing 
in  exchange  for,  or  in  consideration  of,  the 
giving  or  doing  of  another  thing.  It  im- 
plied the  doing  of  some  act  by  both  parties, 
in  addition  to  the  words  of  the  contract. 
Calv,  Lex,     See  Cowell,  voc.  Quid  pro  quo, 

SYNALLAGMATIC  CONTRACT, 
[from  Gr.  aui'dAiay^o,  q.  v.]  In  the  civil 
law.  A  bilateral  or  reciprocal  contract, 
in  which  the  parties  expressly  enter  into 
mutual  engagements,  each  binding  himself 
to  the  other.  Pothier  Obi.  num.  9.  Civil 
Code  of  Louis,  Art.  1768. 

SYNDIC.  In  French  law.  The  as- 
signee of  an  insolvent's  or  bankrupt's  estate. 

9  Peters'  B.  182. 

The  manager  of  the  concerns  of  a  corpo- 
ration or  company.     Bouvier. 

An  officer  m  a  village,  answering  to  the 
Span,  regidor,  whose  duty  was  to  see  to 
the  repairs  of  common  fences.  12  Peters* 
B.  450. 

SYNGRAPHON,  Syngrapha.  See  the 
next  word. 

srrrPA^ON,  S^yy^aqpoy.  Gr.  [from 
cruy,  together,  and  y^aqpciy,  to  write.]  In 
the  civil  and  canon  law.  A  writing 
comprising  some   contract  between  twO| 
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and  being  indented  in  the  top,  answer- 
able to  another  that  likewise  cont^ns 
the  same  contract ;  an  indenture.  Cotoell, 
voc.  Indenture.  Co.  Litt.  229  a.  The 
civilians  defined  this  kind  of  instrument  to 
be, — a  writing  indented  between  creditor 
and  debtor,  on  the  cutting  of  which  (in  cu- 
jus  scissura,  that  is,  the  part  where  it  was 
cut  through,)  is  written  in  capital  letters 
this  word,  :£YrrPA0H,  or,  in  the  plural, 
TA  2  YrrPA^A ;  and  it  differs  from  a  chi- 
rograph, {z^^Q^YQa<poy)  because  the  latter  is 
written  by  the  hand  of  one  only,  say  the 
debtor,  and  left  in  possession  of  the  creditor. 
Cowell,  ub.  sup.     See  2  Bl.  Com.  296. 

SYNOTH,  Synod.  A  name  given  to 
the  national  councils  of  the  Saxons,  from 
their  religious  character.  Crabb's  Hist. 
229.     See  MicM-symth. 


T. 

T.  R.  E.  An  abbreviation  of  Tempore 
Regis  JEdwardi,  (in  the  lime  of  Eling  Ed- 
ward,) of  common  occurrence  in  Domes- 
day, when  the  valuation  of  manors,  as  it 
was  in  the  time  of  Edward  the  Confessor, 
is  recounted.     Cowell. 

TABELLA.  Lat.  In  the  Roman  law. 
A  tablet ;  a  small  table,  on  which  some- 
thing short  might  be  written.  Used  in  vo- 
ting, and  in  giving  the  verdicts  of  juries ; 
and  when  written  upon,  commonly  trans- 
lated ballot.  Adam's  Bom.  Ant.  100,  286. 
The  laws  which  introduced  and  regulated 
the  mode  of  voting  by  ballot  were  called 
leges  tabellaria.  Id.  99.  Calv.  Lex,  1 
Kent's  Com.  232,  note. 

TABELLIO.  Lat.  [horn  tabella,  or  tab- 
ula, a  tablet  or  written  instrument.]  In 
the  civil  law.  An  officer  whose  functions 
were  similar  to  those  of  the  modem  no- 
tary, being  described  as  "  a  public  writer 
of  contracts,"  and  **  one  who  drew,  wrote 
out,  and  attested  instruments."  Calv. 
Lex.  His  office  seems  to  have  been  to 
write  out  in  form  the  rough  drafts  or  notes 
of  instruments  prepared  by  another  officer 
called  notarius,  and  attest  and  authenti- 
cate their  execution.  P.  Cyclopoedia,  voc. 
Notary.  The  tabelliones  were  important 
officers,  having  charge  of  the  public  records, 
and  exercis'mg  in  some  cases  judicial  powers. 
Brande. 

In  France,  the  title  and  office  of  tabellion 
were  united  with  those  of  notary  at  an  early 
period.     In  England,  Matthew  Paris,  writ- 


mg  A.  D.  1236,  observes,  that  they  were 
not  known.  Tabellionum  usvs  in  regno 
Anglice  non  habetur.  Matt.  Par.  fol.  424. 
Cowell.  Bracton  however  distinctly  men- 
tions such  an  officer,  and  speaks  of  him  as 
a  pubhc  servant.  Tabellio  qui  dieitur 
serous  publicus.     Bract,  fol.  4  b. 

TABERNA.  Lat.  In  the  civil  law. 
A  shop ;  a  wine  shop.  Calv.  Lex.  Hence 
the  modem  tavern,  (q.  v.) 

TABLE  RENTS.  [L.  Lat.  redditus  ad 
memam.'\  In  old  English  law.  Rents  paid 
to  bishops  or  religious  prelates,  reserved  or 
appropriated  to  their  tables  or  house-keep- 
ing.    CowelL 

TABULA.  Lat.  In  the  civil  law.  A 
table  or  tablet ;  a  thin  sheet  of  wood  which 
when  covered  with  wax  was  used  for  wri- 
ting. 

An  instrument  written  on  such  a  tablet. 
Tabula,  in  the  plural,  is  commonly  used 
to  signify  a  testament.  Inst,  3.  10.  1. 
See  Id.  2.  10.  12. 

TABULA.     Lat.     A  board  or  plank. 

Tabula  in  naufragio  ;  a  plank  in  a  ship- 
wreck. A  figurative  expression  used  in  the 
English  bool^,  to  denote  that  preference  or 
priority  among  mortgagees,  for  which  they 
are  allowed  to  stmggle,  and  which  is  gained 
by  tacking.  The  English  doctrine  of  tack- 
ing was  first  solemnly  established  in  Marsh 
V.  Lee,  (2  Vent.  337,)  under  the  assistance 
of  Sir  Matthew  Hale,  who  compared  the 
operation  to  a  plank  in  a  shipwreck,  gained 
by  the  last  mortgagee.  4  Kent's  Cam.  17T. 

TABULARIUS.  Lat.  [from  tabula, 
q.  v.]  A  notary,  or  tabellio.  Calv.  Lex. 
See  Tabellio. 

TAG,  Tak.  In  old  records.  A  kind  of 
customary  payment  by  a  tenant.    CowelL 

TAG  FREE.  In  old  records.  Free 
from  the  common  duty  or  imposition  of 
tac.     Cowell. 

TAGIT.  [from  Lat.  tacitus,  q.  v.]  Im- 
plied ;  not  expressed.    See  Tacitus. 

TAGITUS.  Lat.  Silent;  not  speaking; 
not  expressed  in  words;  tacit;  implied. 
Conditio  tacita  ;  a  tacit  condition.  Bract. 
fol.  19.  Tacita  quadam  habtntur  pro  ex- 
pressis ;  some  tacit  things  are  regarded  as 
expressed.     Branch's  Pr, 

TACIT   RELOGATION.     In    Scotch 
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law.  An  implied  re-letting  of  premises, 
where  the  tenant  continues  in  possession 
after  the  expiration  of  his  term ;  a  tacit  re- 
newal of  the  lease  or  tack.  1  Forbes'  Inst 
part  2,  p.  153. 

TACIT  TACK.  In  Scotch  law.  An 
implied  tack  or  lease ;  inferred  from  a 
tacksman's  possessing  peaceably  after  his 
tack  is  expired.  1  Forbes'  Inst  part  2, 
p.  163. 

TACK.  In  Scotch  law.  A  contract 
whereby  the  use  of  anything  is  set  or 
let  for  hire,  or  a  reservea  rent,  called  the 
tack  duty,  from  and  to  a  determined  time. 
Termed  also  a,n  assedation,  1  Forbes'  Inst, 
part  2,  p.  153.     A  lease. 

TACKSMAN.  In  Scotch  law.  A  ten- 
ant, or  lessee  ;  one  to  whom  a  tack  is  grant- 
ed.    1  Forbes'  Inst,  part  2,  p.  153. 

TACKING.  The  uniting  secuiities  giv- 
en at  dififerent  times,  so  as  to  prevent  any 
intermediate  purchaser  from  clmming  a 
title  to  redeem  or  otherwise  discharge  one 
lien,  which  is  prior,  without  redeeming  or 
discharging  the  other  liens  also,  which  are 
subsequent  to  his  own  title.  1  Story's  Eq. 
Jur,  §  412.  The  term  tacking  in  English 
law  is  particularly  applied  to  mortgages, 
and  is  descriptive  of  the  method  by  which 
a  third  mortgagee  may  obtain  a  priority  over 
a  second  by  buying  in  the  first  mortgage 
and  uniting  it  to  his  own.  See  Coote  on  Mort- 
gages, 391,  et  seq.  4  Kent's  Com,  176. 
1  WTiite's  Eq,  Cas.  406,  410.  The  doc- 
trine of  tacking  is  not  recognized  in  Ameri- 
can law.  4:  Kent's  Com,  179.  1  White's 
Eq.  Cas,  414,  Am.  ed.  note. 

TACTO  PER  SE  SANCTO  EVAN- 
GELIC L.  Lat.  Having  personally 
touched  the  holy  Gospel.  Cro,  Eliz,  1 06. 
The  description  of  a  corporal  oath.  See 
Corporal  oath, 

TAIL.  L.  Fr.  <fe  Eng.  [from  tailler, 
to  cut ;  L.  Lat.  tallium,  talliatum,!  Limi- 
tation ;  abridgment.  Limited ;  abridged  ; 
reduced ;  curtailed,  as  a  fee  or  estate  in  fee, 
to  a  certain  order  of  succession,  or  to  cer- 
tain heirs.  Literally,  cut  off,  or  cut  down 
to  certain  limits.  The  word  is  used  both 
as  a  substantive  and  adjective ;  as  in  the 
expressions,  tenant  in  tail,  fee- tail.  See 
Fee  tail, 

TAILE.  L.  Fr.  A  tally.  Kelham. 
Used  also  as  an  English  word.     CowelL 


Une  taille  de  bois  ;  a  tally  of  wood. 
See  Tally. 


Id. 


TAILLE.  Fr.  In  old  French  law.  Any 
imposition  levied  by  the  king  or  any  other 
lord,  on  his  subjects.     Brande, 

TAILLER.    L.  Fr.    To  cut ;  to  limit ; 
to  tax  ;  to  bar.     Kelham. 
To  pronounce  ;  to  declare.     Id. 

TAILZIE.  In  Scotch  law.  An  entail. 
A  tailzied  fee  is  that  which  the  owner,  by 
exercising  his  inherent  right  of  disposing  of 
his  property,  settles  upon  others  than  those 
to  whom  it  would  have  descended  by  law. 
1  Forbes'  Inst,  part  2,  p.  101. 

TAINI,  Thaint.  L.  Lat.  In  old  Eng- 
lish law.     Freeholders.     Co,  Litt.  5  b. 

TAKE.  [Lat.  capere  ;  L.  Fr.  jyrendre,] 
To  seize  a  thing  or  person  by  authority  of 
law ;  to  arrest  a  person.  Constantly  used 
in  this  sense,  both  in  ancient  and  modem 
practice.     Pee  Cape,  Capias. 

To  receive  from  another  by  some  title ; 
to  be  entitled  to,  as  a  party  is  said  to  take 
by  descent,  or  by  purchase,  or  under  a  will. 

To  obtain  possession  of  a  thing  unlaw- 
fully, or  feloniously ;  to  appropriate  to  one's 
own  use  with  a  felonious  intent.  A  felonious 
taking  is  of  the  essence  of  larceny.  4  Bl, 
Com,  230. 

To  receive  the  verdict  of  a  jury ;  to 
superintend  the  delivery  of  a  verdict;  to 
hold  a  court.  The  commission  of  assise  in 
England  empowers  the  judges  to  take  the 
assises,  that  is,  according  to  its  ancient 
meaning,  to  take  the  verdict  of  a  peculiar 
species  of  jury  called  an  assise  ;  but  in  its 
present  meaning,  to  hold  the  assises.  3  Bl, 
Com,  69,  185. 

To  obtain  from  a  jury ;  as  a  counsel  is 
said  to  take  a  verdict  for  his  client  in  court. 

TALARE.  L.  Lat.  [from  Sax.  talan, 
to  pull  off.]  In  old  European  law.  To 
take  or  carry  away.  L,  Alaman,  tit.  34. 
Taltum  ;  carried  away.  Id,  ibid.  Tola- 
verint.     L,  Ripuar,  tit.  64. 

TALE.  In  old  pleadmg.  A  plaintiff's 
count,  declaration,  or  narrative  of  his  case. 
3  Bl,  Com,  293. 

TALE.  The  count  or  counting  of  money. 
Cowell  derives  this  word  from  the  same 
source  with  to%,  (q.  v.) 

TALEA,  TalioL,    L.  Lat.    In  old  Eng- 
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lish  law.     A  tally. 
See  Tallia. 


Spelman,     Cowell, 


TALES.  Lat.  Such;  so  many.  A 
term  applied  to  jurors.  A  tales  is  a  supply 
of  auck  men  as  are  necessary  to  make  up 
a  deficiency  of  jurors.  Such  supplementary 
jurors  are  called  tales-men,  and  are  com- 
monly taken  from  the  bystanders  or  per- 
sons in  court.  3  Bl.  Com,  864,  365.  A 
tales  may  be  awarded  if  one  only  of  the 
regular  jurors  appears  ;  and  it  is  said  that 
at  common  law  a  jury  might  be  composed 
entirely  of  tales-men.  10  Co.  102  a,  103  b. 
This  is  the  law  in  Ohio.  Statutes  of  Ohio, 
chap.  64,  sect.  18.     16  Ohio  i?.  217. 

TALES  DE  CIRCUMSTANTIBUS. 
L.  Lat.  So  many  of  the  by-standers.  The 
emphatic  words  of  the  old  writ  awarded  to 
the  sheriff  to  make  up  a  deficiency  of 
jurors  out  of  the  persons  present  in  court. 
3  £1.  Com,  365. 

TALIARE,  Talliare,  L.  Lat.  In  old 
English  law.  To  cut.  Si  quis  nemus 
alicvjus  sine  licentia  comburat  vel  taliat;  if 
any  one  shall  bum  or  cut  the  wood  of  an- 
other without  permission.  LL,  Aluredi, 
MS.  c.  13,  apud  Spelman,     See  Talliare, 

TALIO.  Lat.  [from  talis,  such,  Uke.] 
In  the  civil  law.  Like  for  like ;  punish- 
ment in  the  same  kind  ;  the  punishment  of 
an  injury  by  an  act  of  the  same  kind,  as  an 
eye  for  an  eye,  a  limb  for  a  limb,  <&c. 
Called  similitudo  supplicii,  (likeness  of 
punishment ;)  reciproca  pana,  (reciprocal 
punishment.)  Calv,  Lex,  AdairCs  Rom, 
Ant,  29  L 

TALIS.  Lat.  Such ;  such  a  one.  A 
word  constantly  used  by  Bracton  and  other 
early  writers,  in  their  illustrations. 

Used  also  in  the  sense  of  the  expression, 
'*  as  follows ;"  though  translated  **  such"  in 
the  old  books.  "  The  form  of  the  writ  is 
mch:' 

Ta  1  ia  ■•■  est  eadcMiy  MaMi  aiall  nai  ■iMtile  0«t 
f4eat.  «  Such"  or  '*  like  "  is  not  the  same, 
for  NallaM  ■iatile  cat  ideaiy  (q.  V.)  Branch* S 
Pr.     4  Co.  18  b. 

TALLAGE.  [L.  Lat.  tallagium,  (q.  v.) 
from  Fr.  tailler,  to  cut,  or  cut  out.J  In 
old  English  law.  A  share  of  a  man's  sub- 
stance paid  by  way  of  tribute,  toll  or  tax. 
Cowell,  Lord  Coke  derives  and  defines 
this  word  as  follows.  "  Tallagium  or  tai- 
lagium  cometh  of  the  Fr.  word  taller,  to 
share,  [shear,]  or  cut  out  a  part,  and  meta- 


phorically is  taken  when  the  king  or  any 
other  hath  a  share  or  part  of  the  value  of  a 
man's  goods  or  chattels,  or  a  share  or  part 
of  the  annual  revenue  of  his  lands,  or  puts 
any  charge  or  burthen  upon  another ;  so  aa 
tallagium  is  a  general  word  and  doth  in- 
clude all  subsidies,  taxes,  tenths,  fifteenths, 
impositions  or  other  burthens  or  charge  put 
or  set  upon  any  man,  and  so  is  expounded 
in  our  books."  2  Inst.  533.  In  the  sta- 
tute De  Tallagio  non  Concedtndo,  the  word 
is  restrained  to  tallages,  set  or  levied  by  the 
king  or  his  heirs.     Id.  ibid. 

According  to  Spelman,  tallages  were  an- 
ciently called  in  English,  cuttings,  (the  lite- 
ral meaning  of  the  word,)  a  term  which,  he 
observes,  was  used  in  Ireland  in  his  day,  to 
denote  the  exactions  of  a  landlord. 

TALLAGIUM.  L.  Lat.  [from  Fr.  tail- 
ler,  to  cut.]  In  old  English  law.  Tallage ; 
tax;  tribute;  imposition.  See  Tallage, 
Nullum  tallagium  vel  auxilium,  per  nos  vel 
hceredes  nostros,  in  regno  nostra  ponotur  seu 
levetur,  <&c.  No  tallage  or  aid  shall  be  set 
[imposed]  or  levied  by  us  or  our  heirs,  in 
our  kingdom,  <&c.  Stat,  de  Tallagio  non 
concedendo,  c.  1. 

The  taking  an  inventory,  or  making  a  list 
of  property  rated  for  paymg  tax.  Spelman. 

TALLATIO.  L.  Lat.  In  old  records. 
A  keeping  account  by  talhes.     Cowell. 

TALLEA,  Tallia,  Talea,  Talia.  L.  Lat. 
[L.  Fr.  taille,  from  tailler,  to  cut.]  In  old 
English  law.  A  tally;  a  piece  of  wood 
cut  with  notches  in  two  corresponding  parts. 
iSit  creditor  hahet  talleam,  oporlet  probare 
illam;  if  the  creditor  have  a  ttdly,  he 
ought  to  prove  it.  MS.  Codex,  cited  in 
Cowell.  Ut  patet  per  talliam  ;  as  appears 
by  a  tally.     Paroch.  Ant.  571. 

TALLIA.  L.Lat.  [fromFr.  /ai7/«r,tocut] 
A  tax  or  tribute ;  tallage ;  a  share  taken  or 
cut  out  of  any  one's  income  or  means. 
Called  in  Ireland,  literally,  a  cutting.  Spel- 
man. The  word  excise,  (from  Lat.  excidere, 
to  cut  out,)  has  precisely  the  same  meaning. 

TALLIARE,  Taliare,  L.  Lat.  [L.  Fr. 
tailler  ;  Ital.  iagliare  ;  from  Sax.  talan,  or 
t€elan,  to  take  away,  to  correct,  according 
to  Spelman.]  In  old  English  law.  To 
cut ;  to  cut  off ;  to  cut  out ;  to  cut  down ; 
to  reduce,  abridge  or  limit  by  cutting ;  to 
limit  or  restrain.*  To  set  or  put  to  some 
certainty,  or  to  limit  to  some  certain  inheri- 
tance ;  (ad  guandam  certitudinemponere,  vel 
ad  gucddam  certum  hcereditamentum  limi* 
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tare,)  Litt  sect.  18.  Co.  Litt.  22  a.  Feodum 
talliatum  ;  a  fee  tail.     Id.     See  Tail. 
To  impose  a  tax  or  tallage.     Spelman. 

TALLIUM.  L.  Lat.  [from  L.Lat.  talli- 
are  ;  Fr.  tailler,  to  cut.]  In  old  English 
law.  Tail ;  a  species  of  hmited  estate.  See 
Tail, 

A  tally.     Spelman.     See  Tally. 

A  tax  or  tallage.     Spelman. 

TALLY.  [L.  Fr.  taille,  from  tailler,  to 
cut;  L.  Lat.  to/ea,  talia,  tallea,  tallia.]  A 
piece  of  wood  cut  with  indentures  or  notches 
m  two  correspondin?  parts,  of  which  one 
was  kept  by  the  creditor,  and  the  other  by 
the  debtor.  Cowell.  Formerly  the  com- 
mon way  of  keeping  all  accounts.     Id. 

Spehnan  more  closely  describes  a  tally, 
as  "a  small  piece  or  slip  of  wood,  made 
smooth  on  both  sides,  {clauola  vel  ligni  por- 
tiuncula,  utrinque  complanata,)  upon  which 
the  amount  of  a  debt  was  cut,  {cui  summa 
debiti  inciditur;)  and  being  then  split  into 
two  parts,  one  was  delivered  to  the  debtor 
and  the  other  to  the  creditor,  as  an  evi- 
dence of  the  account,  {fissaque  inde  in  du- 
os partes,  una  debitori,  altera  creditori  tra- 
ditur  in  rationis  memoriam.^*)  Spelm^m, 
voc.  Tallium. 

Tallies  were  used  in  the  English  Exche- 
quer, until  abolished  by  the  statute  23  Geo. 
IIL  c.  82.  The  old  tallies  were  ordered 
to  be  destroyed  by  4  &  6  Will.  IV.  c.  16. 
Wharton*  s  Lex. 

TAM.  Lat.  So;  as  well.  Frequently 
used  with  quam,  in  the  expression  tarn 
quam,  (q.  v.) 

TAM  QUAM.  Lat.  (As  well— as.) 
In  practice.  A  phrase  used  where  a  pro- 
ceeding is  applied  or  referred  to  two  things 
or  persons.  Tam  defortia  quam  de  facto  ; 
as  well  of  force  as  of  fact.  Bract,  fol.  138. 
A  venire  tam  quam,  was  one  by  which  a 
jury  was  summoned,  as  well  to  try  an  issue, 
as  to  inquire  of  the  damages  on  a  default ; 
(tam  ad  triandum  quam  ad  inquirendum.) 
2  Tidd^s  Fr.  722,  805.     See  Qui  tam. 

TAMPS.  L.  Fr.  Time.  Kelham.  An 
old  form  of  temps. 

TANGANARE.  L.  Lat.  In  old  Eu- 
ropean law.  To  adjure ;  to  call  solemnly 
upon ;  to  interrupt.  L.  Salic,  tit.  60,  §  I . 
L.  Ripuar.  tit.  35.     Id.  tit.  68,  §  19. 

TANISTRY.  In  Irish  law.  A  species 
of  tenure,  founded  on  immemorial  usage, 
by  which  castles,  manors,  lands  and  tene- 


ments descended  to  the  eldest  and  worthiest 
man  of  the  blood  and  race  of  the  deceased. 
Davies*  B.  28.  Ware^s  Antiq.  Hibem.  38. 
CowelL 

TANT,  Taunt.  L.  Fr.  As;  so;  as 
well.     Kelham. 

Tant  come  ;  in  as  much  as ;  while ;  so 
long^as.     Id. 

Tant  que,  tanque,  tanqe  ;  until.     Id. 

Tant  solement ;  all  only;  (Lat.  solum- 
modo,  duntaxat.)     Co.  Litt.  9  a. 

TANTOST.     L.  Fr.     Forthwith;   pre- 
;    by  and  by;    almost;    so  much. 
Kelham. 

TANTUM.    Lat.     So  much ;  as  much. 

TaatHMt  bo«a  ralcaity  qvaatvMt  revdi  p««« 

mnmu  Things  are  worth  so  much  as  they 
can  be  sold  for.     Shq>.  Touch.  142. 

TARD.  L.  Fr.  [from  Lat.  tarde,  q.  v.] 
Slow  ;  late.  Fur  ceo  que  le  brefe  vynt  « 
tard  que  il  nepoit/aire  nule  execucion  ;  for 
that  the  writ  came  so  late,  that  he  could 
make  no  execution.     Britt.  c.  121. 

TARDE.  Lat.  [from  tardus,  slow.]  In 
practice.  Late  ;  too  late.  A  return  made 
by  a  sheriff,  when  a  writ  was  delivered  to 
him  too  late  for  execution,  that  the  writ 
was  delivered  to  him  so  late,  {quod  breve 
adeo  tarde  sibi  liber  alum  fuit,)  or  came  so 
late,  {adeo  tarde  venit,)  that  it  could  not  be 
executed,  {quod  illud  exequi  non  poterit.) 
Reg.  Jud.  31  b.  Roscoe's  Real  Act.  150. 
Stat.  Westm.  2,  c.  39.  This  return  is  still 
used,     n  Fenn.  St.  (Barr's)  R.12S. 

TASSUM,  Tassa.  L.  Lat.  In  old  Eng- 
lish law.  A  heap;  a  hay-mow,  or  hay- 
stack. Fosnum  in  tassis ;  hay  in  stacks. 
Reg.  Orig.  96. 

TAUNT.  L.  Fr.  So;  so  much;  so 
far.  Britt.  c.  69.  Taunt  come  ;  so  much 
as.  Id.  ibid.  Tauntost ;  presently.  Id. 
c.  96. 

TAVERN,  [from  L.  Fr.  taveme;  from  Lat. 
tabema,  a  wine  shop.]  A  house  licensed 
to  sell  liquors  in  small  quantities,  to  be  drank 
on  the  spot.  Webster.  This  seems  to  be 
the  proper  sense  of  the  word.     See  infra. 

In  a  larger  sense, — an  inn  or  hotel ;  a 
house  for  the  entertainment  of  travellers, 
as  well  as  for  the  sale  of  liquors,  licensed 
for  that  purpose.  Webster.  In  New  York 
and  several  of  the  other  states,  the  words 
inn  and  tavern  are  used  as  synonymous. 
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1  N.  Y.  Eev.  St.  [678—681,]  677—680. 
3  HilVs  (N.  Y.)  E,  150.  2  Kenfs  Com. 
697,  note. 

That  tavern  originally  signified,  in  Eng- 
land, a  wine  shop  or  wine  house,  a  place 
where  wine  was  sold  in  small  quantities 
and  drank,  a  drinking  house, — appears 
from  the  use  of  the  Fr.  taveme  in  the  time 
of  Britton.  See  TaverTie,  And  this  cor- 
responds with  the  proper  meaning  of  the 
Lat.  tabema,  from  which  it  is  undoubtedly 
derived,  which  was  used  to  signify  a  wine 
shop,  {cenopolium,  from  Gr.  oivonohov,) 
and  essentially  imported  a  shop  or  place 
constructed  of  boards,  (ex  tabulis  construe- 
ta,)  where  any  thing  was  sold,  Calv,  Lex. 
As  in  process  of  time,  however,  the  seller 
of  wine,  (including  other  strong  drinks,) 
began  to  supply  food  and  lodging  for  way- 
faring men,  the  term  tavern  came  to  be  sy- 
nonymous with  inn,  (q.  v.,)  and  this  has 
been  traced  as  far  back  as  the  reign  of 
Elizabeth.     1  Cheves'  (S.  C.)  Law  R.  220. 

2  Kent's  Com.  597,  note.  The  general  dis- 
use of  the  word  "  imi"  in  the  United  States, 
has  necessarily  led  to  the  employment  of 
"  tavern"  in  its  place,  though  without  much 
uniformity  or  strictness  of  signification. 
Thus,  in  the  Revised  Statutes  of  Sew  York, 
tavern  is  used  in  the  sense  of  a  house  where 
liquors  are  retailed  and  drunk,  and  requiring 
a  license  as  such.  1  Eev.  St.  [678 — 681,] 
677 — 680.  In  the  laws  of  Michigan, 
Pennsylvania  and  Ohio,  it  is  employed  in 
the  same  sense.  Furdon's  (Pa.)  I>ig.  502 
—507.  Statutes  of  Ohio,  1841,  chap.  117. 
2  Kent's  Com,  597,  note.  In  other  states, 
the  term  has  been  applied  to  houses  where 
liquor  is  not  retailed.  Thus,  in  Kentucky, 
taverns  must  be  licensed,  even  though  spiri- 
tous  liquors  be  not  retailed.  Act  of  Ken- 
tucky,  1834,  cited  in  2  Kent's  Com.  ub.  sup. 
And  in  New  York,  by  Act  of  12th  Apnl, 
1843,  c.  97,  licenses  to  keep  taverns  may  be 
granted  without  including  a  license  to  sell 
spiritous  liquors  or  wine.  So  that  the 
word  has,  by  a  process  of  gradual  depar- 
ture from  its  original  and  proper  meaning, 
come  at  last  to  import  the  very  reverse 
of  it. 

TA  VERNE.  Fr.  [from  Lat.  taberna, 
q.  v.]  In  old  English  law.  A  house  or 
shop  where  wine  was  sold  and  drunk ;  a 
wine-shop  or  wine-house ;  a  drinking-house ; 
a  tippling-house ;  a  tavern.  Kt  si  pur  fe- 
lonie,  le  quel  lafeloniefaitfaite,  dedens  me- 
son ou  dehors,  ou  en  taveme,  ou  a  la  lute, 
ou  a  autre  assemble.  And  if  feloniously 
[slain,  the  coroner  shall  cause  inquest  to  be 
made]  in  what  place  the  felony  was  com- 


mitted, within  a  house,  or  without,  or  in  a 
tavern,  or  at  a  wrestling-match,  or  other 
gathering.  Britt.  c.  1.  Que  ils  le  coun- 
terent  pur  verite  a  la  taveme,  ou  aillourz 
de  aseun  ribaud  ou  autre,  a  que  home  ne 
doit  rien  crere;  that  they  heard  it  men- 
tioned for  tmth  at  a  tavern,  or  elsewhere, 
from  some  vagabond  or  other,  to  whom  no 
credence  should  be  given.  Id.  c.  4.  See 
Tavemer.  The  word  taveme  is  not  found 
in  Kelham's  Dictionary. 

TAVERNER.  Fr.  and  Eng.  [from  to- 
verne,  q.  v.]  In  old  English  kw.  A  sel- 
ler of  wine  ;  one  who  kept  a  house  or  shop 
for  the  sale  of  wine.  £t  puis  soit  enquis 
de  taveraers  que  ount  vendu  vyns  encontre 
la  droit  assise  ;  and  afterwards  it  shall  be 
enquired  of  taverners  who  have  sold  wines 
against  the  right  assise.  Britt.  c.  30. 
Tavemer  is  used  as  the  addition  of  a  per- 
son in  a  writ  in  the  Register.  Eep.  Orig. 
195.  But  tavern-keeper  has  now,  for  the 
most  part,  taken  its  place. 

TAVERN-KEEPER.  [Fr.  tavemer, 
q.  v.]     One  who  keeps  a  tavern.     Websttr. 

One  who  keeps  an  mn ;  an  inn-keeper. 
In  New  York  and  several  of  the  other 
states,  the  terms  tavern-keeper  and  inn-keep- 
er, or  inn-holder,  are  used  as  synonymous. 
1  N.  Y.  Eev.  St.  [678—681,1  677—680.  2 
Kent's  Com.  97,  note.  See  Tavern.  Web- 
ster defines  the  word,  as  used  in  the  United 
States,  to  mean,  ''  one  who  is  licensed  to 
sell  liquors  to  be  drank  in  his  house,  and  to 
entertain  travellers  and  lodgers,  together 
with  the  horses  or  oxen  composing  their 
teams." 

TAX.  [L.  Fr.  taxe  ;  L.  Lat.  taxa,  from 
Gr.  idfif,  from  laaasiv,  to  set  in  order,  to 
arrange  or  adjust.]  A  rate  or  simi  of  mo- 
ney assessed  on  the  person  or  property  of 
a  citizen,  by  govemment,  for  the  use  of  the 
nation  or  state.      Webster. 

In  a  general  sense, — any  contribution 
imposed  by  govemment  upon  individuals, 
for  the  use  and  service  of  the  state  ;  whe- 
ther under  the  name  of  toll,  tribute,  tallage, 
gabel,  impost,  duty,  custom,  excise,  sub- 
sidy, aid,  supply,  or  other  name.  Story 
on  the  Const.  (Abr.)  §  472. 

In  a  stricter  sense, — a  rate  or  sum  im- 
posed upon  individuals,  (or  polls,)  lands, 
houses,  horses,  cattle,  possessions  and  oc- 
cupations ;  as  distinguished  from  customs, 
duties,  imposts  and  excises.  Id.  Webster. 
This  is  the  ordinary  sense  of  the  word. 

Literally,  or  according  to  its  derivation, — 
an  imposition  laid  by  govemment  upon  in- 
dividuals, according  to  a  certain  order  and 
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proportion,  (tributum  certo  ordine  eonstitU' 
turn,)  Spelman,  voc.  Taxa.  Webster 
observes,  that  taxes  in  free  governments 
are  usually  laid  upon  the  property  of  citi- 
zens, according  to  their  income  or  the  value 
of  their  estates.  Cowell  says  it  may  be  so 
called,  from  the  Gr.  T(i|t$,  because  it  was  a 
thing  done  orderly  and  moderately.  The 
radical  idea  of  the  word  seems  to  be,  ar- 
rangement, adaptation  or  adjustment  of 
one  thing  to  another.  See  To  tax,  Taxare. 
It  imports  also,  essentially,  according  to 
Cowell,  regularity  of  imposition  and  cer- 
tainty of  amount,  as  distinguished  from  oc- 
casional, extraordinary  or  uncertain  impo- 
sitions, such  as  subsidies  were.  And  ac- 
cordmg  to  Spelman,  it  imports  also  modera- 
tion in  amount,  {non  solum  ordinem,  sed  et 
modum  ratione  temperatum  significat.) 

To  TAX.  [from  L.  Lat.  taxare,  (q.  v.) 
L.  Fr.  ta^er ;  see  Taxi\  To  lay,  impose 
or  assess  upon  the  citizens  [or  subjects  of  a 
government]  a  certain  sum  of  money,  or 
amount  of  property,  to  be  paid  to  the  pub- 
lic treasury,  to  defray  the  expenses  of  the 
government.     Webster, 

In  practice.  To  assess,  fix  or  determine 
judicially  ;  to  adjust,  adapt  or  proportion. 
This  is  the  original  and  proper  sense  of  the 
word,  retained  in  the  common  phrase  "  to 
tax  costs,"  but  much  more  expressively 
shown  in  the  old,  but  now  obsolete  phrase, 
"  to  tax  damages."  Where  a  clerk,  master 
or  judge  examines  an  attorney's  or  solici- 
tor's bill  of  costs,  and  certifies  it  to  be  of 
the  proper  amount,  he  is  said  "  to  tax  the 
costs."  But  anciently  a  jury  were  said  "  to 
tax  the  damages,"  when  they  gave  them  in 
their  verdict,  implying,  according  to  the 
strict  radical  meaning  of  the  word,  an  ad- 
justment or  adaptation  of  the  damages  to 
the  injury  sustained.  Bract,  fol.  187,  98  b. 
Britt,  c.  63,  87.  See  Taxare,  Taxatio, 
Taxer.  Assess  is  the  word  substituted,  in 
the  latter  application,  in  modern  practice, 
the  damages  being  said  to  be  assessed,  and 
the  costs  taxed.  But  assess  itself  imports 
radically  the  same  idea  of  adjustment,  (as- 
sidere,  its  Latin  form,  being  compounded 
of  ad,  to  or  by,  and  sedere,  or  sidere,  to  set 
or  place.) 

TAXA.     L.  Lat.     A  tax.     Spelman. 

In  old  records.  An  allotted  piece  of 
work ;  a  task.  Ad  taxam  operarius ;  a 
workman  by  the  piece ;  a  tasker.  Cowell. 
Triturator  ad  taxam;  a  thrasher  in  the 
bam,  who  worked  by  the  measure,  or  job, 
and  not  by  the  day.     Paroch.  Ant.  67C. 

TAXACION.  L.Fr.  [iromlAt.  taxatio. 


q.  v.]  In  old  English  law.  Taxation; 
assessment ;  the  finding  of  damages  by  a 
jury.  Soit  agarde  que  ele  recovers  seisine. 
de  sa  dower,  et  ses  damages  par  taxacion 
de  jurours  ;  it  shall  be  awarded  that  she 
recover  seisin  of  her  dower,  and  her  damages 
by  the  taxation  of  the  jurors.  Britt.  c.  1 1 L 

TAXARE.  Lat.  To  rate  or  value. 
Calv.  Lex. 

To  tax ;  to  lay  a  tax  or  tribute.  Spel- 
man. 

In  old  English  practice.  To  assess ;  to 
rate  or  estimate ;  to  moderate  or  regulate 
an  assessment  or  rate.  Item  damna  dahit 
per  sacramentum  juratorum  estimanda,  et 
per  justitiarios  {si  opus  fuerit)  taxanda  ad 
minorem  quantitatem,  si  juratores  forte 
modum  excesserint ;  ad  plus  autem  cestimari 
non  debent  a  justitiariis  quam  juratores 
dixerint  in  Sacramento,  nisi  forte  juratores 
ilia  damna  ex  certa  seientia  ad  minus 
taxaverunt  quam  deeeret.  Also  he  shall 
pay  the  damages,  to  be  estimated  by  the 
oath  of  the  jurors,  and  to  be  taxed  by  the 
justices  (if  need  be)  at  a  less  amoimt,  if  the 
jurors  should  happen  to  have  exceeded 
measure ;  but  they  ought  not  to  be  estima- 
ted by  the  justices  at  more  than  the  jurors 
have  said  in  their  verdict,  unless  perchance 
the  jurors  have  intentionally  taxed  those 
damages  at  less  than  was  proper.  Bract. 
fol.  187. 

TAXATIO.  Lat.  |Yrom  taxare,  to  rate 
or  adjust.]  In  the  civil  law.  The  assess- 
ment or  moderation  by  a  judge,  {judex,)  of 
the  damages  claimed  or  sworn  to  by  the 
actor  or  plaintifif;  the  limiting  of  the  da- 
mages to  a  certain  amount.  Officio  judicis 
debet — ^taxatione  ju^urandum  refranari. 
Dig.  4.  3.  18.  1  Spence's  Chancery,  211, 
note  (c.)  In  the  Novels  of  Justinian  it  is 
used  for  a  rated  sum  limited  by  a  judge, 
(dfi*  trig  ^i/T^g  noa&rrjjog  dgh^ofievrjg  nagii 
rov  dixdtlopTog.)  Calv.  Lex.  citing  Nov.  63. 
Nov.  82. 

Bracton,  in  his  commentary  on  the  civil 
law  definition  of  an  action,  (which  he 
adopts,)  uses  the  words  taxatio  and  taxare, 
in  a  similar  sense.     Bract,  fol.  98  b. 

TAXATI.  L.  Lat.  [from  Gr.  tdS^g, 
order.]  In  old  European  law.  Soldiers 
of  a  garrison  or  fleet,  assigned  to  a  certain 
station.     Spelman. 

TAXATIO  N0RWICENSI8.  L.  Lat. 
A  valuation  of  ecclesiastical  benefices  made 
through  every  diocese  in  England,  by  Wal- 
ter, Bishop  of  Norwich,  delegated  by  the 
Pope  to  this  office  m  38  Hen.  IIL    CouM. 
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TAXER.  L.  Fr.  In  old  English  law. 
To  tax;  to  assess;  to  rate  or  estimate. 
Taxe,  taxes;  taxed;  assessed;  rated.  Et 
solonc  la  value  annuele  soyent  taxes  les 
damages  par  les  justices,  singles  ou  doubles, 
&c. :  and  according  to  the  annual  value 
shall  the  damages  he  taxed  hy  the  justices, 
single  or  douhle,  &c.  Briti.  c.  58.  Et 
puis  soient  taxes  lour  damages  par  les 
jurours ;  and  afterwards  shall  their  da- 
mages he  taxed  by  the  jurors.     Id,  c.  87. 

TEAM,  Theam,  Tern,  Them,  Sax.  [from 
tyman,  to  propagate,  to  teem.]  In  old 
English  law.  Literally,  an  offspring,  race 
or  generation.  Spelman,  A  royalty  or 
privilege  granted  by  royal  charter  to  a  lord 
of  a  manor,  of  having,  keeping  and  judging 
in  his  court,  his  bondmen,  neifes  and  vil- 
leins, and  their  offspring  or  suit,  {sequela.) 
Id,  They  who  had  a  jurisdiction  of  this 
kind,  were  ssad  to  have  a  court  of  Theme, 
MS,  Anon,  cited  ibid.  The  word  is  con- 
stantly used  in  the  old  books  in  connection 
with  toll,  in  the  expression  Toll  d;  Team. 
Bract,  fol.  122  b,  124  b,  154  b. 

TECHNIC  AL.  [Graeco-Lat.  technieus  : 
Gr,  Tf jirftxiff,  from  Tix^v,  art.]  Belonging 
to  an  art  or  profession.  Technical  terms 
are  frequently  called  in  the  books,  *'  words 
of  art,*'  (verba  or  vocabula  artis.) 

TEDING-PENNY,  Tething-penny,  Sax. 
In  old  English  law.  A  small  tax  or  allow- 
ance to  the  sheriff  from  each  tithing  of  his 
county,  towards  the  charge  of  keeping 
courts,  &c.     Cotoell, 

TEINDS.  In  Scotch  law.  Tithes.  1 
Forbes*  Inst,  part  2,  p.  89. 

TEINLAND,  Tainland,  Thainland, 
Sax.  In  old  English  law.  Land  of  a  thane 
or  Saxon  noble ;  land  granted  by  the  crown 
to  a  thane  or  lord.  Cowell.  1  Reeves* 
Hist.  5.  Hereditary  land,  not  subject  to 
the  service  of  agricultural  tenants,  {terra 
hofreditaria,  et  colonorum  servituti  non 
obnoxia,)  Spelman. — Land  held  by  knight- 
service.     Co.  Litt.  86  a. 

TEKNA,  Tixva.  Gr.  [plur.  of  rixrov, 
from  xinxBiv,  to  brin^  forth!]  Children.  A 
word  answering  to  the  Lat.  nati,  in  its  legal 
as  well  as  common  import.  Calv.  JLex, 
Connanus,  cited  ibid. 

TELLIGRAPHUM,  Telligrafum,  Tel- 
Ugraphium.  Latino-Gr.  [from  Lat.  tellus, 
luid,  and  Gr.  ytfatpeiv,  to  write.]  In  Saxon 
Jaw.    a  charter  or  deed  of  land,  (charta 


seu  libellus  prasdialis.)  Spelman.  1  Reeves* 
Hist,  10.  A  writing  showing  and  protect- 
ing the  title  to  lands,  {scriptum  quo  pradio- 
rum  jus  continetur  et  tuetur.)  Spelman. 
Literally,  a  land-writing.  Telligraphia 
were  evidences  or  mimiments  of  title.  Id. 
Tandem  Cenulphus  Rex,  ser&  ductus  paeni' 
tentid,  telligraphia,  id  est,  libellos  quosa 
supradictis  hominibus  Uriheh  et  Osberto  in- 
juste  perceperat,  cum  magndpecunid  Ecclesia 
Christi  in  Dorobemia  remisit.  At  last  king 
Kenulf,  led  by  late  repentance,  restored 
the  land- writings,  that  is  the  books  \boes. 
Sax.  \sLnd'bocs,\  which  he  had  unjustly  ta- 
ken from  the  aforesaid  men,  Uriheh  [Uriah?] 
and  Osbert,  with  a  large  sum  of  money,  to 
the  church  of  Christ  in  Canterbury.  MS. 
Condi,  apud  Clovesho,  A.  D.  800.  Spel- 
man. Mr.  Reeves  observes  that  the  word 
telligraphum  was  probably  adopted  after 
the  conquest,  as  a  translation  of  the  Saxon 
land'boc,  1  Reeves*  Hist.  uh.  sup.  This 
supposition  seems  to  be  reduced  to  cer- 
tainty, by  the  above  quotation. 

TELONIUM,  Teloneum.  Graeco-Lat. 
[Gr.  tel^piov,  from  lilog,  tax.]  In  the 
civil  law.  A  place  where  tax  is  collected 
or  received.  Calv.  Lex.  In  old  English 
records,  a  toll-booth.  Cowell.  Converted 
into  theolonium,  in  old  English  law,  and 
used  to  signify  a  tax  or  toll.     See  Theolo- 


TELUM.  Lat.  [from  Gr.  t^Xc,  or  t^lov, 
far  off.]  In  the  civil  law.  A  weapon. 
The  Lex  Cornelia  de  Sicariis,  punished 
with  death  those  who  went  about  with  a 
weapon,  {cum  telo,)  with  the  intent  of  kill- 
ing some  one.  Justinian,  commenting  on 
the  meaning  of  telum,  in  this  law,  observes, 
that  "  according  to  Caius'  interpretation  of 
the  Twelve  Tables,  it  commonly  signified 
that  which  was  shot  from  a  bow,  [viz.  an 
arrow,]  but  it  now  signifies  every  thing  that 
is  thrown  from  the  hand,  [any  missile  wea- 
pon,] so  that  missiles  of  wood,  stone  and 
iron  are  embraced  under  the  appellation." 
Inst.  4. 18.  5. 

TEM.  Sax.  An  old  form  of  team, 
(q.  V.)     Toll  k  tem.     Bract,  fol.  104  b. 

TEMERE.  Lat.  In  the  civil  law. 
Rashly:  inconsiderately:  without sufiScient 
cause.  A  plaintiff  was  said  temere  litigare, 
who  demanded  a  thing  out  of  malice,  or 
sued  without  just  cause,  and  who  could 
show  no  ground  or  cause  of  action.  BriS' 
sonius. 

TEMPLES.    The  two  English  inns  of 
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court,  (the  Inner  Temple  and  Middle  Tem- 
ple,) so  called  because  anciently  occupied 
as  the  residence  of  the  Knights  Templars, 
on  the  suppression  of  which  order,  they 
were  purchased  by  some  professors  of  the 
common  law,  and  converted  into  hospitia, 
or  Inns  of  Court.  They  are  called  the  In- 
ner and  Middle  Temple,  in  relation  to  Es- 
sex House,  which  was  also  a  part  of  the 
house  of  the  Templars,  and  called  the  Outer 
Temple,  because  situated  without  Temple 
Bar.     Encyc,  Lond. 

TEMPORALIS.  Lat.  [from  Umpus, 
time.]  In  the  civil  law.  Temporary ;  limited 
to  a  certain  time  ;  not  perpetual. 

Temporalis  actio;  an  action  limited 
within  a  certain  period,  be}ond  which  it 
could  not  be  brought.     Inst  4.  12. 

Temporalis  exceptio  :  a  temporary  excep- 
tion :  an  exception  which  barred  or  delayed 
an  action  for  a  time.  Otherwise  called  dila- 
toria.     Inst  4.  13.  8,  10. 

TEMPORALITIES.  [L.  Lat.  tempora- 
lia.]  In  English  law.  The  lay-fees  of 
bishops,  with  which  their  churches  are  en- 
dowed or  permitted  to  be  endowed  by  the 
liberality  of  the  sovereign,  and  in  virtue  of 
which  they  become  barons  and  lords  of  par- 
liament.    Spelman,  voc.  Temporalia, 

TEMPORIS   EXCEPTIO.      Lat.     In 

the  civil  law.     A  plea  of  time ;  a  plea  of 

lapse  of  time,  in  bar  of  an  action.    1  Mack, 

Civ.  Law,  200,  §  200.     Answering  to  the 

lea  of  the  statute  of  limitations  at  common 


TEMPS.  L.  Fr.  Time;  times.  Temps 
descovenables  ;  non-juridical  seasons.  BritU 
c.  52. 

TEMPTATIO,  Tentatio.  L.  Lat.  [from 
tentare,  to  try.]  In  old  English  law.  As- 
say or  trial.  Temptatio  pants  fiat  his  in 
anno ;  the  assay  of  bread  shall  be  made 
twice  a  year.  Cart.  20  Edw.  I.  n.  51. 
Cowell. 

TEMPUS.  Lat.  Time ;  a  time  or  term ; 
a  limited  period  of  time.    See  infra. 

TEMPUS  CONTINUUM.  Lat.  In  the 
civil  law.  A  continuous  or  absolute  period 
of  time.  A  term  which  begins  to  run  from 
a  certam  event,  even  though  he  for  whom 
it  runs  has  no  knowledge  of  the  event,  and 
in  which,  when  it  has  once  begun  to  run, 
all  the  days  are  reckoned  as' they  follow 
one  another  in  the  calendar.  Dig.  3.  2.  8. 
1  Mack.  Civ,  Law,  180,  §  187. 

122 


TEMPUS  SEMESTRE.  Lat.  In  old 
English  law.  The  period  of  six  months  or 
half  a  year,  consisting  of  one  hundred  and 
eighty- two  days.  Reg.  Jud.  50  b.  Telv. 
100.     Cro.  Jac.  166. 

TEMPUS  UTILE.  Lat.  In  the  civil 
law.  A  profitable  or  advantageous  period 
of  time.  A  term  which  begins  to  run  from 
a  certain  event,  only  when  he  for  whom  it 
runs  has  obtained  a  knowledge  of  the  event ; 
and  in  which,  when  it  has  once  begun  to  run, 
those  days  are  not  reckoned  on  which  one 
has  noexperiundipotestas,  i.  e.  on  which  one 
cannot  prosecute  his  rights  before  a  court. 
Dig.  3.  6.  6.  1  Mack.  Civ.  Law,  180, 
§187. 

TENANCY.  [L.  Fr.  tenaunce  ;  L.  Lat. 
tenentia.]  A  holding,  or  mode  of  holding 
an  estate. 

In  old  English  law.  A  house  of  habita* 
tion,  or  place  to  live  in,  held  of  another. 
Stat.  23  Eliz.  c.  4.     Cowell. 

TENANCY  IN  COMMON.  The  hold- 
ing  of  an  estate  in  lands  by  several  persons, 
by  several  and  distinct  titles,  but  by  unity 
of  possession.*  2  BL  Com.  191.  4  £^ent*s 
Com.  367.  A  tenancy  in  common  is  where 
two  or  more  hold  the  same  land,  with  in- 
terests accruing  under  different  titles ;  or  ac- 
cruing under  the  same  title,  but  at  different 
periods ;  or  conferred  by  words  of  limita- 
tion importing  that  the  grantees  are  to  take 
in  distinct  shares.     1  Steph,  Com.  323. 

The  holding  of  a  personal  chattel,  as  of  a 
ship  or  vessel,  by  several  persons  at  the 
same  time,  with  distinct  but  undivided  in- 
terests.    See  3  Kent's  Com.  151. 

TENANT.  L.  Fr.  &  Eng.  [L.  Fr. 
tenaunt,  from  tener,  to  hold ;  L.  Lat.  tenena, 
from  tenere,  to  hold.]  One  who  holds ;  a 
holder,  especially  of  lands  or  tenements. 

In  feudal  law.  One  who  holds  of  ano- 
ther, (called  lord  or  superior,)  by  some  ser- 
vice, as  fealty  or  rent.     See  Tenure. 

In  English  law.  One  who  holds  of  ano- 
ther, (according  to  the  fiction  or  maxim  of 
tenure,)  though,  in  point  of  fact,  the  abso- 
lute owner  of  what  he  so  holds  ;  as  a  tenant 
in  fee  simple.*  2  Bl.  Com.  59,  104,  106. 
3  Kent's  Com.  487. 

One  who  actually  holds  of  another ;  one 
who  has  temporary  possession  and  use  of 
that  which  is  in  reality  the  property  of  ant>- 
ther ;  as  a  tenant  for  life  or  years.  The 
correlative  of  landlord. 

One  who  has  actual  seisin  or  possession 
of  lands  or  tenements.     Co.  Litt.  1  b. 

One  who  has  actual  possession  of  lands 
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claimed  in  suit  by  another ;  the  defendant 
in  a  real  action.  The  correlative  of  de- 
mandani.     3  Bl,  Com.  180. 

One  who  holds  or  possesses  lands  or  tene- 
ments by  any  kind  of  right,  either  m  fee, 
for  life,  years  or  at  will.  Cowell.  This  de- 
finition sufficiently  expresses  the  general 
meaning  of  the  word,  as  at  present  used 
both  in  English  and  American  law. 

Lord  Coke,  commenting  on  the  word 
tenant  as  used  by  Littleton,  observes  that  it 
has  all  the  significations  of  the  Lat.  teneo, 
from  which  it  is  derived.  For  the  tenant 
has  [tenet]  the  estate  of  the  land  ;  he  holds 
l^tenet]  the  land  of  some  superior  lord ;  he 
IS  to  perform  [tenere]  the  services  due ;  and 
thereunto  he  is  bounden,  [tenetur]  by  doom 
and  judgment  of  law.  Co,  Litt,  1  b.  Litt. 
sect.  1.     See  Teneo,  Tenere. 

The  word  tenant  continues  to  be  exten- 
sively employed  in  American  law,  although 
the  principle  of  tenure,  in  the  feudal  sense, 
from  which  it  is  derived,  and  which  it  radi- 
cally imports,  is  no  longer  recognized.  See 
3  Kent's  Com.  488,  613,  514.  Its  princi- 
pal use  now  is  to  distinguish  the  degree  or 
quality  of  right  or  interest  which  persons 
may  have  in  lands  or  other  subjects  of  pro- 
perty, as  whether  in  fee,  for  years,  &c., 
whether  in  severalty,  or  in  common,  <fec. 
As  appUed  to  estates  in  fee  simple,  it  signi- 
fies owner  or  proprietor  ;  as  applied  to  less 
estates,  it  signifies  holder,  occupier,  or  pos- 
sessor. In  the  latter  application  however, 
particularly  in  regard  to  estates  for  years, 
the  word  continues  to  retain  in  a  degree  its 
ancient  and  peculiar  sense  of  a  holding  of 
another  by  service  ;  and  though  the  service 
is  now  a  stipulated  rent  paid  as  a  mere  equi- 
valent for  the  occupation,  the  proprietor  is 
still  known,  even  in  common  speech,  by  the 
feudal  epithet  of  land  lord, 

TENANT  IN  CAPITE.  L.  Fr.  &  Lat. 
In  feudal  and  old  English  law.  Tenant  in 
chief;  one  who  held  immediately  under 
the  kmg,  in  right  of  his  crown  and  dicnitv. 
2Bl,Com,%0,  ^     ^ 

TENANT  IN  FEE  SIMPLE,  (or  TE- 
NANT IN  FEE.)  He  who  has  lands,  tene- 
ments, or  hereditaments,  to  hold  to  him 
and  his  heirs  forever,  generally,  absolutely 
and  simply ;  without  mentioning  what  heirs, 
but  referring  that  to  his  own  pleasure,  or 
tathe  disposition  of  the  law.  2  Bl,  Com, 
104.  Utt,  sect.  1.  2  Crahh's  Eeal  Prop, 
6,  §  948.    See  Fee  simple, 

TENANT  IN  TAIL.  In  English  law. 
*  He  who  has  lands,  tenements^  or  heredita- 


ments, to  hold  to  him  and  the  heirs  of  his 
body.*  Litt.  sect.  14.  2  Bl,  Com,  113. 
2  Crabh's  Real  Prop.  23,  §§  971,  9T2. 
See  Fee  tail, 

TENANT  FOR  LIFE.  One  who  holds 
lands  or  tenements  for  the  term  of  his  own 
life,  or  for  that  of  any  other  person,  (in 
which  he  is  called  pur  auter  vie,)  or  for 
more  lives  than  one.  2  Bl,  Com.  120. 
See  Fsiate  for  life, 

TENANT  IN  DOWER.  A  woman 
who  holds  the  third  part  of  the  lands  and 
tenements  of  which  her  deceased  husband 
was  seised,  for  the  term  of  her  life,  as  her 
dower.*  2  Bl,  Com.  129.  See  Fstate  in 
Dower. 

TENANT  BY  THE  CURTESY.  One 
who,  on  the  death  of  his  wife  seised  of  an 
estate  of  inheritance,  after  having  by  her 
issue  born  alive  and  capable  of  inheriting 
her  estate,  holds  the  lands  and  tenements 
for  the  term  of  his  life.  After  the  birth  of 
the  issue,  and  before  the  death  of  the  wife, 
he  is  called  tenant  by  the  curtesy  initiate  ; 
after  the  death  of  tlie  wife,  tenant  by  the 
curtesy  consummate,  Co,  Litt,  30  a.  See 
Estate  by  the  curtesy, 

TENANT  FOR  YEARS.  One  who 
holds  lands  or  tenements  under  a  lease  or 
demise  from  another,  for  the  term  of  a  cer- 
tain number  of  years  agreed  upon ;  a  lessee 
for  years.*  2  Bl,  Com.  140.  See  EstaU 
for  years. 

TENANT  FROM  YEAR  TO  YEAR. 
One  who  holds  lands  or  tenements  under 
the  demise  of  another,  where  no  certain  term 
has  been  mentioned,  but  an  annual  rent 
has  been  reserved.  See  1  Steph,  Com. 
271.     4  Kent's  Com,  111,  114. 

One  who  holds  over,  by  consent  given 
either  expressly  or  constructively,  after  the 
determination  of  a  lease  for  years,     /rf.  1 1 2 . 

TENANT  AT  WILL.  One  who  holds 
lands  or  tenements  let  to  him  by  another, 
at  the  will  of  the  lessor.*  Litt,  sect.  68. 
2  Bl,  Com,  145.  4  Kent's  Com.  110.  See 
Estate  at  will. 

TENANT  BY  (or  AT)  SUFFERANCE. 
One  that  comes  into  the  possession  of  land 
by  lawful  title,  but  holds  over  by  wrong, 
after  the  determination  of  his  interest.  4 
Kent's  Com.  116.  2  Bl,  Com.  160.  Co. 
Litt,  57  b.    See  EstaU  at  sufferance. 
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TENANT  A  VOLUNTE.  L.  Fr.  Ten- 
ant at  will.    Litt  sect.  68. 

TENANT  PERAVAILE,  (or  PAKA- 
VAIL.)  L.  Fr.  The  lowest  tenant,  (lite- 
rally, the  under  or  bottom  tenant,)  of  land, 
one  who  held  of  a  mesne  lord.*  Litt 
sect  555.     See  Paravail. 

TENAUNT.  L.  Fr.  [from  tener,  to 
hold.]  Tenant;  a  tenant.  Fur  ceo  que 
le  pleintyfe  est  son  tenaunt,  et  del  tenement 
que  il  tient  de  luy  est  arere  ;  for  that  the 
plaintiff  is  his  tenant,  and  of  the  tenement 
which  he  holds  of  him  is  in  arrear.  Britt, 
c.  27. 

The  defendant  in  a  real  action.  Si  le 
garaunt  veigne  cdjour  que  il  serra  somouns, 
et  le  pleyntyfe  ausi,  et  le  tenaunt  nent ;  if 
the  warrantor  come  at  the  day  that  he  shall 
be  summoned,  and  the  plaintiff  also,  and 
the  tenant  not.     Britt,  c.  75. 

TEND.  In  old  English  law.  To  ten- 
der or  offer.     Cowell, 

To  TENDER.  L.  Fr.  &  Eng.  [L.  Fr. 
tendre,  (q.  v.)  from  Lat.  tendere,  to  stretch 
or  hold  out,  to  extend.]  To  offer,  by  pre- 
senting a  thing,  and  as  it  were  holding  it 
out  to  another ;  to  offer  to  pay  an  amount 
of  money,  by  presenting  it  to  another.  See 
Tender. — To  carefully  offer,  or  circum- 
spectly endeavor  the  performance  of  any 
thing  belonging  to  us.  Cowell.  See  Ten- 
dre. 

To  offer  in  words,  or  by  a  form  of  words. 
See  Tender  of  issue. 

TENDER.  An  offer  of  a  sum  of  money 
in  satisfaction  of  a  debt  or  claim,  by  pro- 
ducing and  showing  the  amount  to  the 
creditor  or  party  claiming,  and  expressing 
verbally  a  wilUngness  to  pay  it.*  A  mere 
offer  to  pay  is  not,  in  legal  strictness,  a 
tender.  2  Ball.  190.  The  word  imports 
not  only  a  verbal  offer,  but  a  corresponding 
corporeal  act,  as  by  producing  and  showing 
the  amount ;  and  this  is  strictly  sustained 
by  its  etymology,  the  Lat.  tendere,  from 
which  it  is  derived,  signifying  to  stretch  or 
hold  out,  to  extend  ;  implying  that  what  is 
tendered  is  held  out  to  the  party  for  his  ac- 
ceptance ;  the  party  tendering  thus  repre- 
senting, both  by  word  and  act,  not  only  his 
willingness,  but  his  readiness,  to  do  all  in 
his  power  to  satisfy  the  demand.  As  to 
the  kind  of  money  in  which  a  tender  should 
be  made,  and  generally,  what  is  a  good 
tender,  see  3  Vhitt.  BL  Com,  304,  note. 
U.  S.  Digest,  Tender.  Id.  Supplement, 
Tender,  III. 


TENDER  OF  ISSUE.  A  form  of 
words  in  a  pleading,  by  which  a  part^  of- 
fers to  refer  the  question  raised  upon  it  to 
the  appropriate  mode  of  decision.  The 
common  tender  of  an  issue  of  fact  by  a  de- 
fendant, is  expressed  by  the  words,  ''  And 
of  this  he  puts  himself  upon  the  country." 
Steph.  PI.  64,  230. 

TENDRE,  Tender.  L.  Fr.  [from  Lat. 
tendere,  to  reach,  to  offer.]  To  offer ;  to 
tender ;  to  express  a  readiness.  Si  ascun 
pV — monstre  chartres,  et  tendent  avere- 
ment ;  if  any  plaintiff — show  charters,  and 
offer  proof.  Britt,  c.  76.  Et  si  le  breve 
soil  covenable  et  bon,  si  coviendra  au  pleyn- 
tyfe tendre  d*averer  toute  sa  entente ;  and 
if  the  writ  be  regular  and  good,  it  behoves 
the  plaintiff  to  offer  to  aver  or  prove  [to  ex- 

?ress  himself  ready  to  verify]  all  his  count. 
d.  c.  98.  Littleton  uses  this  word  in  its 
present  English  form.  Al  jour  assesse,  de 
tender  a  luy  ;  at  the  day  set,  to  tender  to 
him.     Zdtt.  sect.  340. 

TENEMENT.  L.  Fr.  &.  Eng.  [from  Fr. 
tener,  to  hold ;  L.  Lat.  tenementum,  from 
tenere,  to  hold.]  A  thing  holden.  2  Bl. 
Com.  59.  Any  thing  that  may  be  holden, 
provided  it  be  of  a  permanent  nature,  whe- 
ther it  be  of  a  substantial  and  sensible,  or 
of  an  unsubstantial  ideal  kind.  Id.  17.  See 
3  Kent's  Com.  401.  17  Pick.  B.  105. 
Tenement  is  a  word  of  greater  extent  than 
land,  including  not  only  land,  but  rents, 
commons  and  several  other  rights  and  in- 
terests issuing  out  of,  or  concerning  land. 

1  Steph  Com.  158,  159. 

In  the  popular  sense,  a  house  or  building. 

2  Bl.  Com.  16,  17.  A  building  for  a  habi- 
tation. Webster.  A  house  with  the  home- 
stall,  or  immediate  appurtenances.  Brands. 
Sometimes  construed  in  law  to  have  this 
sense.  See  10  Wheaton's  B.  236,  Story, 
J.  17  Pick.  B.  105,  Wilde,  J.  And  see 
Tenementum. 

This  word  is  purely  French,  and  in  com- 
position is  expressed  by  the  English  hold. 
Thus,  iraak-tenement  is  translated  free- 
hold. 

TENEMENT.  L.  Fr.  [from  tener,  to 
hold.]  Tenement ;  a  tenement ;  land  held 
of  another  by  service.  Del  tenement  que 
il  tient  de  luy  ;  of  the  tenement  which  he 
holds  of  him.  Britt.  c.  27.  Chateux  que 
demorent  en  le  tenement ;  chattels  which 
remain  on  the  tenement.  Id.  c.  40.  Tro- 
va  le  tenement  pleyne  ;  finds  the  tenement 
full.  Id.  ibid.  FraunJe  tenement;  free- 
hold.   Id,  ibid.    Id,  c.  47,  et  passim. 
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"  TENEMENTS,"  in  a  -will,  in  its  or- 
dinary sense,  imports  a  mere  local  descrip- 
tion of  the  property ;  but  it  sometimes  car- 
ries a  fee,  as  where  the  context,  or  apparent 
intention  of  the  testator  requires  such  a 
construction.  See  10  Wheatcn's  B,  236, 
Story,  J.  "The  word  'tenements'  has 
never  been  construed  in  a  will,  independently 
of  other  circumstances,  to  pass  a  fee."  Id, 
238. 

TENEMENTARY  (or  TENEMENTAL) 
LAND.  [L,  Lat.  terra  tenementalis.]  In 
English  law.  That  part  of  a  manor  which 
is  granted  out  to  tenants,  as  distinguished 
from  the  demesne  lands  of  the  lord ;  the 
tenant's  land  or  tenancy.  Called  in  Saxon 
law,  the  outland.  CowelL  Spelman,  voce. 
Inland,  Utland.    2  BL  Com.  90. 

TENEMENTUM.  L.  Lat.  [from  tenere, 
to  hold.]  In  old  English  law.  A  tene- 
ment ;  a  thing  held  by  service ;  a  fee,  fief 
or  feudal  estate  ;  an  estate  which  a  tenant 
holds  of  a  lord.  Spelman.  Devenio  homo 
vester,  de  tenemento  quod  de  vohU  teneo  ;  I 
become  your  man,  of  the  tenement  which  I 
hold  of  you.  JBract.  fol.  80.  Liberum  te- 
nemenium;  a  free  tenement,  or  freehold, 
as  distinguished  from  vUlenagium,  Id,  fol. 
207.  Tenemmtorum,  aliud  liberum,  aliud 
villenagium ;  of  tenements,  one  kind  is 
free,  the  other  villeinage.     Id,  ibid. 

A  corporeal  thing  held  of  another ;  a  thing 
capable  of  being  viewed,  entered  upon, 
measured,  cultivated,  fed  upon.  Hence, 
primarily,  land  held  by  service.  Intrat 
dominus  in  tenementum  tenentis  sui,  et  fa^ 
dt  ei  disseysinam  ;  the  lord  enters  into  the 
tenement  of  his  tenant,  and  disseises  him. 
Bract,  fol.  46  b.  Videant  tenementum  ad 
quod  communia  pertinere  dicitur,  Tenemen- 
tum videlicet  in  quo  communia  pasture  pe- 
titur,  qualitaiem  et  quantitatem,  et  per  quas 
metas.  They  should  view  the  tenement  to 
which  the  common  of  pasture  is  said  to  be 
appurtenant.  The  tenement  too  in  which 
the  common  is  demanded,  its  quality  and 
quantity,  and  by  what  metes  [it  is  bounded.] 
Id,  fol.  224.  Plures  habere  poesunt  jus 
pascendi  in  uno  tenemento;  several  may 
have  a  right  of  pasture  in  one  tenement. 
Id,  ibid.  Nemo  possit  communiam  peter e 
in  aliquo  tenemento  quod  excoU  possit,  vel 
includi,  vel  poni  in  defensum  ;  no  one  can 
claim  common  in  any  tenement  which  can 
be  cultivated,  or  enclosed,  or  put  in  de- 
fense, [i.  e.  exclusively  appropriated.]  Id. 
fol.  228. 

Tenure;  the  mode  or  circumstance  of 
holding.  Tenementum  non  mutat  statum 
liberi,  non  magis  quam  send.    Poterit  enim 


liber  homo  tenere  purum  villenagium,  fa- 
ciendo  quicquid  ad  vUlenagium  pertinebit, 
et  nikilominus  liber  erit,  cum  hoc  facial 
rations  villenagii,  et  non  rations personcs  sues. 
The  tenure  [or  mode  of  holding,]  does  not 
alter  the  condition  of  a  freeman,  any  more 
than  of  a  slave.  For  a  freeman  may  hold 
pure  villeinage,  doing  whatever  shall  per- 
tain to  villeinage,  and  nevertheless  be  a  free- 
man, since  he  does  this  in  regard  of  the 
villeinage,  and  not  in  regard  of  his  own 
person.     Bract,  fol  26. 

A  tenement;  a  building  for  habitation 
or  occupation  ;  a  messuage,  house  or  shop. 
There  is  a  writ  in  the  Register  De  tenemen- 
tis  legatis,  (about  tenements  bequeathed.) 
One  form  of  this  writ,  directed  to  the  may- 
or and  sheriffs  of  London,  recites  that, 
**  whereas,  according  to  custom  in  the  said 
city  hitherto  used  and  approved,  it  is  law- 
ful for  every  citizen  of  the  said  city  to  be- 
queath his  tenements  in  the  said  city,  by  his 
last  will  and  testament,  to  whomsoever  he 
pleases,  in  the  same  way  as  his  chattels, 
\licet  unicuique  civi  ejusaem  civiiatis  tene- 
menta  sua  in  eadem  civitate,  in  testamento 
sua  in  ultima  voluntate  sua,  tanquam  catcd- 
la  sua  legare  cuicunque  voluerit ;)  and  that 
one  S.  late  a  citizen  of  the  siud  city,  had  in 
his  last  will  and  testament  bequeatiied  four 
shops,  with  the  appurtenances,  (quatuor 
shopas  cum  pertinentiis,)  or  four  messuages 
and  ten  shops,  (quatuor  mesuagia  et  decern 
shopas,)  with  the  appurtenances,  &c ,  to  E." 
Beg.  Orig.  244  b.  Another  writ,  directed 
to  the  ballifis  of  Great  Yarmouth,  recites  a 
similar  custom  of  the  burgesses  of  that 
town,  and  applies  it  to  a  messuage  be- 
queathed by  will,  (fee.     Id.  ibid. 

A  chattel ;  a  thing  bought  and  held  by 
a  villein.  Et  quod  tenementum  contineri 
possit  sub  generalitate  catallorvm,  quantam 
ad  dominum,  videtur,  quia  ex  catcdlis  illo- 
rum  servorum,  [qua  dominorum  esse  de- 
bent,)  empta  sunt  tenementa.  And  it  seems, 
that  as  far  as  concerns  the  lord,  a  tenement 
may  be  embraced  under  the  general  dedg- 
nation  of  chattels  ;  because,  with  the  chat- 
tels of  those  bondmen,  (which  ought  to  be 
their  lords',)  tenements  are  bought.  Bract. 
fol.  26. 

A  manor.     Spelman, 

TENENDUM.  L.  Lat.  [from  tenere,  to 
hold ;  L.  Fr.  a  tener.]  In  old  conveyan- 
cmg.  To  hold ;  literally,  to  be  held.  A 
formal  word  in  charters,  by  which  a  tene- 
ment was  conveyed,  expressive  of  tenure, 
or  indicating  that  the  thing  conveyed  was 
to  be  held,  in  the  feudal  sense  of  the  term. 
It  was  constantly  and  closely  associated 
with  the  word  habendum,  as  in  the  follow- 
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ing  examples.  Do  tali,  ttc,  habendum  et 
tenendam  sibi  et  hceredibus  euie  ;  I  give  to 
such  a  one,  <&c.»  to  have  and  to  hold  to  him 
and  his  heirs.  Bract,  fol.  17  b,  18.  The 
word,  however,  was  usually  made  to  vary 
m  gender  and  number,  according  to  the 
precise  appellation  of  the  thing  conveyed ; 
tenendam  being  used  with  terram  or  acram, 
and  tenendas  with  acras.  Sciant  prceeen- 
tes  et/uturi,  quod  ego  talis,  dedi  et  concessi, 
dtc,  taniam  terram  cum,  per tinen  tits,  in  tali 
villa,  hahendam  et  tenendam  tali,  <&c. 
Enow  [all  men]  present  and  to  come,  that 
I,  such  a  one,  have  given  and  granted,  &c. 
to  such  a  one,  <&c.  so  much  land,  with  the 
appurtenances  in  such  a  town ;  to  have  and 
to  hold,  [literally,  to  be  had,  and  to  be 
held,]  to  such  a  one,  <S&c.  Id,  fol. 
34  b,  35. 

The  tenendum  clause,  as  it  is  termed,  in 
old  deeds,  is  described  as  being  expressed 
at  length, — "  tenendum  per  servitium  mill- 
tare,"  (to  hold  by  knight  service ;)  "  tenen- 
dum in  hurgagio,"  (to  hold  in  burgage ;) 
**  tenendum  in  libero  socagio,"  (to  hold  in 
free  socage.)  2  BL  Com,  299.  After  the 
statute  of  Quia  Emptores,  it  was  expressed, 
— "  tenendum  de  capitalibus  dominis  feodi," 
(to  hold  of  the  chief  lords  of  the  fee.)  But 
this  expressing  nothing  more  than  the  sta- 
tute had  already  provided  for,  the  clause, 
according  to  Blackstone,  gradually  grew 
out  of  use  ;  and  Sheppard  remarks  that,  in 
his  day,  it  was,  for  the  most  part,  omitted 
altogeuer.  Skep.  Touch.  80.  The  single 
word  tenendum,  (to  hold,)  was  however  re- 
tained, and  joined  to  the  habendum,  in  one 
clause.  Cruise  Dig,  tit.  xxxii.  ch.  2,  sect. 
52. 

In  modem  conveyancing,  the  tenendum 
in  this  abridged  form,  (which  corresponds 
with  the  use  of  it  by  Bracton,  ub,  sup.)  is 
still  in  use,  or,  in  other  words,  the  EngUsh 
"  to  hold  "  is  invariably  used  in  immediate 
connexion,  with  "to  have,"  (the  ancient 
habendum;)  and  though  deprived  of  its 
peculiar  ancient  significance,  seems  entitled 
to  be  regarded  as  something  more  than  a 
mere  word  of  form  :  the  word  "  hold,"  in 
its  ordinary  sense  of  actual  possession  and 
entire  control  of  a  thing,  adding  in  a  con- 
siderable degree  to  the  significance  of  the 
word  "  have/'  with  which  it  is  associated. 

TENENS.  Lat.  [from  tenere,  to  hold.] 
In  old  EngUsh  law.  A  tenant ;  a  holder ; 
one  who  holds.  Debet  tenens  manus  suae 
utrasque  ponere  inter  manue  utrasque  do- 
mini  9ui;  the  tenant  ought  to  put  both 
his  hands  between  both  the  hands  of  his 
lord.  Bract,  fol.  80.  Potest  quis  esse  tenens 
meus  reddendo  mihi  redditum  ;  a  man  may 


be  my  tenant  by  rendering  to  me  a  rent. 
Id,  fol.  169. 

TENEO.    Lat.    I  hold,  (or  TENERE, 

to  hold,)  is  said  by  Lord  Coke  to  have  the 

following  significations : 

To  have,  as  an  estate.     Co,  Litt.  1  b. 
To  hold  of  some  superior.     Id,  ibid. 
To  keep,  as  a  covenant.     Id.  ibid. 
To  bind,  as  an  obligation.     Id,  ibid. 
To  judge  or  deem.    Id.  ibid. 

See    these  senses  applied    to   the   word 

tenant.     Id.  ibid.     See  Tenere, 

TENER.  L.  Fr.  To  hold.  A  aver  et 
tener  a  luy  et  a  ses  heires  ;  to  have  and  to 
hold  to  him  and  his  heirs.     Litt.  sect.  625. 

To  keep.  Tener  hors  le  droit  heire  ;  to 
keep  out  the  right  heir.  Britt,  c.  65.  Si 
V  uncle  ou  I*  aunte  soit  en  seisine,  et  teigne 
hors  V  neveu  ;  if  the  uncle  or  the  aunt  be 
in  seisin,  and  hold  out  the  nephew.  Id. 
c.  119. 

TENERE.  Lat.  In  the  civil  law.  To 
hold.  A  term  expressive  of  mere  fact 
without  reference  to  right ;  or  expressive  of 
what  was  termed  corporeal  and  natural 
possession.  Habere,  (to  have,)  and  possi- 
dere,  (to  possess,)  on  the  other  hand,  were 
terms  expressive  of  right,  or  what  was 
termed  civil  possession.  Calv.  Lex,  See 
Habere. 

To  observe,  or  keep.     Calv,  Lex, 

To  bind.     Id. 

To  be  of  force  or  validity.    Id. 

TENERE.  Lat.  In  old  English  law. 
To  hold  by  service,  in  the  feudal  sense. 
De  tenem^nto  quod  de  vobis  teneo ;  of  the 
tenement  which  I  hold  of  you.  Bract. 
fol.  80.     Co,  Litt,  1  b. 

To  hold,  judicially.  Tenere  placitum  ; 
to  hold  plea;  to  take  cognizance  of  an 
action  ;  to  exercise  or  entertain  jurisdiction. 
Prohibemu^s  vobis  ne  teneatis  placitum; 
We  prohibit  you  that  you  do  not  hold  plea. 
Beg.  Grig,  34. 

To  hold,  or  be  seised  of ;  to  have.  Co. 
Litt,  1  b. 

To  keep,  fulfil  or  perform.  Prcecipe  A. 
quod,  t&c,  teneat  B,  conventionem  inter  eos 
factam,  &c.  Command  A.  that,  &c.,  he 
keep  with  B.  the  covenant  made  between 
them.     Beg,  Grig,  165. 

To  do,  perform  or  render.  Preecipimus 
vobis  quod  sine  dilatione  plenum  rectum 
teneatis  W.  B,  de  uno  mesuagio,  &c.  We 
eommand  you,  that  without  delay  you  do 
full  right  to  W.  B.  of  one  messuage,  &c. 
Beg,  Grig,  1. 

To  stand  good ;  to  have  effect.    Tenet — 
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tendnt  breve;  the  writ  holds — ^will  hold. 
Bract  fol.  189.  Cadit  breve  versus  tales, 
licet  teneat  versus  alios ;  the  writ  falls  or 
abates  against  such,  though  it  holds  against 
the  others.     Id.  fol.  203. 

TENET,  (he  holds,)  and  TENUIT,  (he 
held.)  L.  lit.  In  old  practice.  Words 
formerly  applied  to  the  writ  of  waste ;  the 
writ  being  said,  with  regard  to  the  defen- 
dant, to  be  brought  either  in  the  tenet  or 
the  tenuit.  In  the  tenet,  where  the  parti- 
cular estate  was  still  subsisting,  and  the 
place  wasted  was  to  be  recovered  with 
damages ;  in  the  tenuity  where  the  particu- 
lar estate  had  expired,  and  damages  only 
were  sought  to  be  recovered.  JRoscoe's 
Real  Act,  123. 

TENHEVED.  [Sax.  tienheofod,  from 
tien,  ten,  and  Jieofod,  head.]  In  old  Eng- 
lish law.  The  head  of  a  tithmg  or  decen- 
nary ;  a  tithingman,  chief  pledge,  head- 
borough  or  borsholder.     Spelman. 

TENIER,  Tenter.  L.  Fr.  To  hold ;  to 
accept  or  take.     Kelham. 

To  think ;  to  regard  or  look  upon.    Id. 

TENMANTALE,  Tenmentale.  Sax. 
[from  tien,  ten,  men,  and  tale,  a  number  or 
count.]  In  Saxon  and  old  English  law. 
A  tithing  or  decennary ;  the  number  of  ten 
men.     LL.  Edw.  Conf.  c.  19. 

A  tribute  paid  to  the  king,  of  two  shil- 
lings for  every  plough-land.  Hoveden, 
A.  D.  1194,  cited  in  Spelman.  Cart.  29 
Edw.  I.,  cited  in  Cowell. 

TENOR.  Lat.  [from  tenere,  to  hold,  or 
direct.]  In  feudal  law.  Tenor,  or  tenure ; 
the  mode  of  holding  an  estate  or  fee ;  a 
limiting  or  restricting  to  a  certain  course, 
time  or  quantity ;  the  declaration  or  limita- 
tion of  an  estate.  Tenor  est  pactio,  contra 
communem  feudi  naturam  ac  rationem,  in 
contractu  interposita.  Tenor  is  an  agree- 
ment, contrary  to  the  common  nature  and 
reason  of  a  fee,  interposed  or  inserted  in 
the  contract  [by  which  it  is  conveyed.] 
Hotoman  de  Verb.  Feud.  voc.  Tenor  feud. 

Te««r  cat  qui  ley  eat  Amt  feod«.       It  is 

the  tenor  which  gives  law  to  the  fee.  2  BL 
Com.  310.  It  is  the  tenor  of  the  feudal 
grant  which  regulates  its  effect  and  extent. 
broom's  Max.  304.  The  declaration  by 
the  lord  from  whom  the  feud  or  fee  moved, 
of  the  continuance  or  quantity  of  estate 
which  he  meant  to  confer,  governed  the 
fee.  2  Bl.  Com.  810.  Tenor  est  qui  dat  legem 
feudo,  et  plerumque  naturam  feudi  mutat. 
It  is  the  tenure  which  gives  law  to  the  fee^ 


and  for  the  most  part  changes  the  nature 
of  the  fee.  Crap,  de  Jur.  Feud,  50.  Zatius 
in  Us.  Feud,  fol.  128.  Wright  on  Tenures, 
21,  note. 

TENOR.  Lat  <fe  Eng.  [from  tenere, 
to  hold  on,  to  have  a  continuous  progress.] 
The  exact  copy  of  a  writing,  pursuing  the 
course  of  its  words  as  they  succeed  one 
another.*  Tenor  always  imports  a  true  copy 
of  the  thing  written,  and  consists  in  identi^. 
3  Salk.  226.  Beg.  Grig.  220  b.  See  Pur- 
port. 

The  true  intent  and  meaning  of  an  instru- 
ment. To  do  a  thing  according  to  the  te- 
nor of  a  writing,  is  to  do  it  according  to  the 
true  intent  and  meaning  thereof.  CowelU 
*'  According  to  the  tenor,  true  intent  and 
meaning  of  these  presents,"  is  a  clause  of 
frequent  occurrence  in  deedb  and  other  in- 
struments, from  which  the  above  e:(plana- 
tion  may  have  been  derived. 

TENS.  L.  Fr.  Time.  Kelham.  An 
old  form  of  temps. 

TENSER.  L.  Fr.  To  keep;  to  per- 
form.    Kelham. 

TENTHS.  [Lat.  decima.]  In  English 
law.  A  temporary  aid  issuing  out  of  per- 
sonal property,  and  granted  to  the  king  by 
parliament;  formerly  the  real  tenth  part 
of  all  the  moveables  belonging  to  the  sub- 
ject.    1  Bl.  Com.  808. 

In  English  ecclesiastical  law.  The  tenth 
part  of  the  annual  profit  of  every  living  in 
the  kingdom,  formerly  paid  to  the  Pope, 
but  by  statute  26  Hen.  YIII.  c.  8,  trans- 
ferred to  the  crown,  and  afterwards  made 
a  part  of  the  fund  called  Queen  Anne's 
Bounty.     1  BL  Com.  284—286. 

TENURE.  L.  Fr.  &  Eng.  [from  tener, 
to  hold;  L.  Lat.  tenura.']  A  manner  of 
holding ;  the  mode  of  holding  a  feudal  es- 
tate. Tenure  est  la  maniere  par  quoy  Us 
tenements  sont  tenues  des  seigneurs  ;  tenure 
is  the  manner  by  which  tenements  are  held 
of  lords.  Custum.  de  Norm.  c.  28.  The 
mode  or  principle  of  holdmg  of  a  ^Superior 
by  service;  the  fundamental  principle  of 
the  feudal  system. 

In  the  law  of  England,  the  principal  of 
tenure  is  still  expressly  retained,  it  being 
a  fundamental  maxim  that  all  the  land 
m  the  kingdom  is  held,  mediately  or  im- 
mediately, of  the  sovereign.  Co.  Litt.  98  a, 

1  a,  1  b,  66  a.      Wright  on  Tenures,  136. 

2  Bl  Com.  69.  1  St^h,  Com,  178.  8 
Kent's  Com.  487. 


Digitized  by 


Google 


TER 


(975) 


TER 


In  the  United  States,  government  is  theo- 
retically considered  the  source  of  all  titles 
to  land,  but  in  the  proper  feudal  sense,  the 
prmciple  of  tenure  seems  to  be  abro^ted ; 
tenants  in  fee  being  to  all  intents  and  pur- 
poses the  absolute  owners  of  then:  estates. 
See  1  Ifilliard's  Real  Prop.  79—81.  In 
some  of  the  states,  tenure  in  socage  is  3aid 
still  to  exist  in  theory,  but  in  others  it  has 
been  expressly  abolished,  and  practically 
all  land  is  now  held  by  an  allodial  title. 
See  3  Kent's  Com.  488,  509—514.  1 
miliard'a  Real  Prop,  80,  81.  There  is 
high  authority,  however,  for  the  opinion 
that  the  great  feudal  prmciple  of  tenure 
has  been  acknowledged  in  American  juris- 
prudence, and  that  we  have  no  lands  which 
are  properly  allodial,  that  is,  which  are  not 
holden.  1  Ghreenleaf's  Cruise  Dig,  23, 
note.  The  idea  of  tenure  certainly  per- 
vades, to  a  considerable  degree,  the  law  of 
real  property  in  this  country ;  and  the  lan- 
guage of  tenure  is  everywhere  in  constant 
use,  all  proprietors,  owners,  or  holders 
of  real  estates  being  technically  denomi- 
nated tenants. 

TERCE.  [from  Lat.  tertius^  third.] 
In  Scotch  law.  Dower;  right  of  dower. 
A  relict's  right  to  the  life  rent  of  a  third  of 
lands,  tithes,  wadsets,  and  annual  rents  in 
fee  whereof  her  husband  died  infeft.  1 
Forbes'  Inst,  part  2,  p.  145. 

TERCER.  In  Scotch  law.  A  widow 
that  possesses  the  third  part  of  her  hus- 
band's land,  as  her  legal  jomture.  1  Karnes' 
Equity,  pref. 

TERM,  [from  L.  Fr.  terme  ;  from  Lat. 
terminus  ;  Gr.  liqiictA  A  limit ;  a  bound 
or  boundary,  particularly  of  time. 

A  limitation  of  time.  Co.  Litt.  45  b. 
A  limitation  of  an  estate  to  a  certain  period ; 
the  period  of  time  for  which  an  estate  is 
granted,  as  for  life  or  years ;  the  duration 
of  an  estate.     See  1  Chitt.  Gen.  Pr.  159. 

An  estate  or  interest  conveyed  for  a  cer- 
tain time,  or  hmited  to  a  certain  period  of 
time.  Co.  Litt.  45  b.  Burton's  Real  Prop. 
270,  pi.  835.  An  estate  for  years  is  called 
a  term,  {terminus,)  because  its  duration  or 
continuance  is  bounded,  limited,  and  deter- 
mmed ;  for  every  such  estate  must  have  a 
certain  beginning  and  certain  end.  2  Bl. 
Com.  143. 

A  limited  and  fixed  period  of  time  during 
which  courts  are  statedly  held,  sit,  or  are 
open  for  the  hearing  and  trial  of  causes. 
See  Terms  of  court.  Terminus. 

A  wordy  {yocaJlnUum  ;)  a  word  of  art,  or 


technical  word;  a  descriptive  expression. 
See  Terme,  Terminus. 

TERM  PROBATORY.  In  English  ec- 
clesiastical practice.  A  certain  time  with- 
in which  the  plaintiff  is  required  to  prove 
so  much  of  the  libel  as  the  defendant  has 
not  confessed  in  his  personal  answers.  Hal- 
lifax  Anal.  b.  3,  c.  11,  num.  12.  The  ap- 
pointment by  the  judge  of  such  time.     Id. 

TERM  TO  PROPOUND  ALL 
THINGS.  In  English  ecclesiastical  prac- 
tice. An  appointment  by  the  judge  of  a 
time  at  which  both  parties  are  to  exhibit 
all  the  acts  and  instruments  which  make 
for  their  respective  causes.  Id.ibid.nyxm. 
22. 

TERM  TO  CONCLUDE.  In  English 
ecclesiastical  practice.  An  appointment  by 
the  judge,  of  a  time  at  which  both  parties 
are  understood  to  renounce  all  further  ex- 
hibits and  allegations.     Id.  ibid.  num.  23. 

TERME.  L.  Fr.  [from  Lat.  terminus, 
q.  v.]  A  period  of  time ;  the  term  or  pe- 
riod of  an  estate.  A  terme  que  n'est  mye 
uncore  passe  ;  for  a  term  which  is  not  yet 
passed.  Britt.  c.  64.  Ceo  mot  terme  se 
estent  ausibien  a  terme  de  vie,  come  a  terme 
des  ans ;  this  word  "  term  "  extends  as 
well  to  a  term  of  life,  as  to  a  term  of  years. 
Id.  c.  114. 

A  term  ;  an  estate  for  a  certain  limited 
period.  Oraunde  droit  ad  le  fermer  a  re- 
coverer  son  terme,  et  son  cJiatell ;  great  right 
hath  the  fermor,  [termor  or  lessee,]  to  re- 
cover his  term  and  his  chattel.  Id.  ibid, 
A  term  of  court;  a  judicial  period  or 
season.  M  que  les  leyes  et  custumes  de  dit 
roialme,  termes  et  processes,  soient  tenus  et 
gardes,  come  ils  sount  et  ount  este  avant  ses 
keurres  ;  and  that  the  laws  and  customs  of 
the  said  realm,  the  terms  and  processes, 
shall  be  observed  and  kept,  as  they  are,  and 
heretofore  have  been.  Stat.  36  Edw.  III. 
c.  15.    Spelman. 

A  term,  word,  or  technical  expression ; 
a  word  of  art.  Et  que  per  les  aunciens  for- 
mes et  termes  de  counter  nul  home  soit  per- 
dant,  issint  que  la  matter  del  action  soit 
pleniment  manstre  ;  and  that  no  man  shall 
be  a  loser  by  the  ancient  forms  and  terms 
of  pleading,  so  that  the  matter  [or  sub- 
stance] of  the  action  be  fully  shown.  Id. 
ibid. 

TERMINARE.  Lat.  In  old  English 
law.  To  end  or  determine ;  to  dispose  of 
judicially  ;  to  decide.  Loquelce  qua,  atter- 
minates  fuerunt  coram  jusiitiariis  de  banco. 
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et  non  terminatdB,  remaneant  sine  die; 
plaints  which  have  been  adjourned  before 
•  the  justices  of  the  Bench,  and  not  deter- 
mined, shall  remain  without  day.  Bract. 
fol.  355  b.  Used  in  a  similar  sense  in  the 
civil  law.     Oldendorpius.     Prateus. 

TERMINER.  L.  Fr.  [from  Lat.  ter- 
minare,  q.  v.]  To  determine.  A  oyer  et 
terminer  toutes  quereles ;  to  hear  and  de- 
termine all  complaints.     Britt,  fol.  1. 

TERMINI.  Lat.  (plur.  of  Terminus, 
q.  V.)  Ends ;  bounds  ;  limiting  or  termi- 
nating points. 

TERMINUS.  Lat.  [from  Gr.  riqua.] 
A  bound  or  limit,  either  of  space  or  time  ; 
a  limiting  object,  line,  or  point. 

In  the  civil  law.  A  mark  or  physical  ob- 
ject, as  a  tree  or  stone,  dividing  one  piece 
of  land  from  another.     Calo.  Lex.  Prateus, 

A  period  of  time  fixed  by  law,  (terminus 
juris,)     Id, 

A  limited  number.     Id, 

In  old  English  law.  A  dividing  or  di- 
vision line  between  lands,  where  metes  or 
marks  were  set  up.  Bundee,  et  metce,  et 
rationahiles  diviscB,  qua  ponuntur  in  tcrmi- 
nis  et  finibus  agrorum  ;  bounds  and  metes 
and  reasonable  partitions,  which  are  set  up 
on  the  boundary  lines  and  hmits  of  lands. 
Bract,  fol.  166  b,  167. 

A  term ;  a  continuance  of  time ;  a  fixed 
or  limited  period  of  time.  Si  fiat  donatio 
ad  terminum  annorum,  quamvis  Umgissi- 
mum,  qui  excedat  vitas  kominum,  tamen  ex 
hoc  non  hahehit  donatorius  liberum  tene* 
mentum,  cum  terminus  annorum  certus  sit, 
et  determinatus,  et  terminus  vita  incertus  ; 
if  a  gift  be  made  for  a  term  of  years,  though 
of  the  longest  duration,  exceeding  the  lives 
of  men,  yet  the  doaee  shall  not  in  conse- 
quence of  this  have  a  freehold,  since  a  term 
of  years  is  certain  and  limited,  and  the  term 
of  ufe  uncertain.  Bract,  fol.  27.  Durante 
termino  ;  during  the  term.  Id.  ibid.  Post 
terminum  complelum  ;  after  the  term  ended. 
Id,  ibid.  De  termino  in  terminum  ;  from 
term  to  term.  Id,  ibid,  Bracton  makes 
a  distmction  between  terminus  and  tempus. 
Fieri  poterit  donatio  ad  terminum,  vel  ad 
tempus ;  ad  terminum,  vita  vel  annorum, — 
ad  tempus,  i.  quousque,  vel  donee  provisum 
fuerit  donatorio  ;  a  gift  may  be  made  for 
a  term,  or  for  a  time  ;  for  a  term,  of  life  or 
years;  for  a  time,  as  until  provision  be 
made  for  the  donee.     Bra^t,  fol.  26  b. 

A  term  ;  an  estate  granted  for  a  limited 
period ;  a  term  for  years  or  life.  Co  Litt, 
45  b.  2  Bl.  Com.  143.  TerMiam  et  fe- 
i  MOM  9«M«Mt  coBsiare  alMiBl  Im  aaia 


•adeaiqae  peMoaa.  The  term  and  the 
fee  cannot  exist  together  in  one  and  the 
same  person.     Plowd.  29. 

A  term  of  court ;  a  juridical  period  of 
time.  Spelman,  Terminus  Paseha; 
Easter  Term.  Terminus  Trinitatis  ;  Trini- 
ty Term.  Terminus  Sancti  Michaelit ; 
Michaelmas  Term.  Terminus  Sancti  Hi- 
larii  ;  Hilary  Term.     Id, 

A  term  or  word,  (vocabtUum,)    Id. 

TERMINUS.  Lat.  In  modem  law. 
A  limiting  point  either  of  time  or  space, 
and  either  at  the  be^ning  or  end  of  a 
period.  The  termini  of  a  voyage  are  the 
two  local  points  at  which  it  be^ns  and  ends. 
The  terminus  a  quo  (limit  from  which,)  is 
the  point  where  it  begins  ;  the  terminus  ad 
quern,  (limit  to  which,)  is  the  point  where 
it  ends.     3  Kent's  Com,  185. 

In  insurance  law,  the  termini  of  the  voy- 
age are  the  two  local  points  specified  in  the 
policy  as  the  limits  of  the  risk.  1  Amould 
on  Ins.  333,  (339,  Perkins'  ed.)  The  ter- 
minus a  quo,  or  place  at  which  the  risk 
conunences,  in  policies  on  ship,  is  the  port 
of  departure ;  in  policies  on  goods,  the  port 
of  lading,  which  frequently  but  not  neces- 
sarily, is  the  same  place.  Id.  ibid.  The 
terminus  ad  quern,  or  point  at  which  the 
risk  ends,  is  the  port  of  the  ship's  destina- 
tion, or  the  port  or  ports  of  the  Cairo's  dis- 
charge.    Id.  ibid. 

The  expressions,  terminus  a  quo,  and  ter- 
minus  ad  quern,  are  also  sometimes  applied 
to  points  of  time.  See  7  Man*  <k  Gr.  149, 
160,  arg. 

TERMINUS  HOMINIS.  L.  Lat.  In 
English  ecclesiastical  practice.  A  time  for 
the .  determination  of  appeals,  shorter  than 
the  terminus  juris,  appointed  by  the  judge. 
Hallifax  Anal.  b.  3,  c.  11,  num.  38.  fc?ee 
Terminus  juris, 

TERMINUS  JURIS.  L.Lat  InEng. 
lish  ecclesiastical  practice.  The  time  of 
one  or  two  years,  allowed  by  law  for  the 
determination  of  appeals.     Mallifax  Anal. 

b.  3,  c.  11,  num.  38. 

TERMOR.  [L.  Fr.  termer;  L.  Lat. 
firm^irius,^  One  who  has  a  term  in  lands  ; 
one  who  holds  lands  for  a  certain  time,  as 
for  a  limited  number  of  years ;  one  who  is 
entitled  to  a  term  of  years.  2  BL  Com,. 
142.  Called  in  the  French  of  Britton,  ter- 
mer and  fermjer,  and  in  the  statute  of  Olo- 
cester,  termour.     Britt.  c.  64.     Stat.  Gloe. 

c.  11. 

TERMS  OF   COURT.     Those  atated 
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periods  of  the  year,  during  which  courts  sit 
for  the  dispatch  of  business.  The  terms  of 
the  English  courts  are  supposed  by  Mr. 
Selden  to  have  been  instituted  by  William 
the  Conqueror,  but  Sir  Henry  Spelman 
has  clearly  shown,  in  the  opinion  of  Black- 
stone,  that  they  were  gradually  formed 
from  the  canonical  constitutions  of  the 
church ;  being  indeed  no  other  than  those 
leisure  seasons  of  the  year  which  were  not 
occupied  by  the  great  festivals  or  fasts,  or 
which  were  not  liable  to  the  general  avoca- 
tions of  rural  business.     3  £L  Com,  275. 

TERRA.  Lat  In  old  English  law. 
Land  ;  properly,  arable  land.  JReg.  Orig.  2. 
So  called,  according  to  Lord  Coke,  a  teren- 
do,  quia  vomere  teritur ;  (from  breaking  up, 
because  it  is  broken  by  the  ploughshare.) 
Co.  Litt.  4  a.  1  Chitt,  Gen.  Pr,  179, 180, 
note.     See  Land, 

Terra  culta ;  tilled  or  cultivated  land. 
Cowell. 

Terra  exeultabilis ;  land  that  may  be 
tilled  or  ploughed.     1  Mon,  Angl,  426. 

Terrafruicay  or  frnca  ;  fresh  land ;  not 
lately  ploughed.     2  Mon.  Angl.  327. 

Terra  lucrabilis ;  land  that  might  be 
gained  from  the  sea,  or  enclosed  out  of  a 
waste,  to  particular  use.  1  Mon.  Angl.  406. 

Terra  Normannorum ;  Normans'  land. 
Land  so  called  in  the  reign  of  Henry  III., 
being  such  as  had  been  lately  held  by  some 
noble  Norman,  who,  by  adhering  to  the 
French  king  or  dauphin,  had  forfeited  his 
estate  in  England,  which  by  this  means  be- 
came an  escheat  to  the  crown.  Paroch. 
Ant,  197.     Cowell, 

Terra  nova;  new  land.  Land  newly 
granted,  or  newly  cleared.     Spelman, 

Terra  eahuloaa ;  gravelly  or  sandy 
ground.     Cowell, 

Terra  testamentalis  ;  land  held  by  char- 
ter or  writing  ;  boc-land.  Spelman.  Land 
that  might  be  disposed  of  by  will ;  devisable 
land.     Cowell. 

Terra  vestita ;  land  sown  with  com  ; 
{terra  segete  sata.)  Spelman.  Called  in 
^eixon,  getsettes'landes.  LL.  Canutiy  65.  MS. 

TERRA  SALICA.  L.  Lat.  [from  eala, 
a  house.]  In  the  Salic  law.  The  land  of 
the  house  ;  the  land  within  that  enclosure, 
which  belonged  to  a  German  house.  Esprit 
dee  LoiXj  liv.  18,  c.  22.  De  terra  vero  Sa- 
lica  in  mulierem  nulla  portio  hcereditatis 
transit,  sed  hoc  virilis  sexus  acquirit,  hoc  eat, 
filii  in  ipsa  hcereditate  suecedunt.  No  por- 
tion of  the  inheritance  of  Salic  land  passes 
to  a  woman,  but  this  the  male  sex  acquires, 
that  is,  the  sons  succeed  in  that  inheritance. 
L.  Salic,  tit,  62,  §  6. 

123 


TERRAGE.  [L.  Lat.  terragium,  from 
terra,  land.]  In  old  English  law.  A  kind 
of  tax  or  charge  on  land ;  a  boon  or  duty 
of  ploughing,  reapmg,  <&c.     Cowell. 

TERRAR.  [L.  Lat.  terrarium,  from 
terra,  land.]  In  old  English  law.  A  book 
or  roll  containing  a  description  of  the  seve- 
ral lands  of  an  mdividual  or  of  a  town ;  a 
list  of  lands,  {catalogue  ierrarum.)  Spel- 
man.    Otherwise  written  terrier,  (q.  v.) 

TERRARIU8.  L.  Lat.  [from  terra, 
land.]  In  old  records.  A  land-holder, 
{qui  terram  possidet.)  Annul.  Waverl.  in 
ann.  1086.     Spelman, 

TERRE,  Tere.  L.  Fr.  [from  Lat.  terra, 
q.  v.]  Land.  Taunt  de  terre  ove  les  ap- 
purtenaunces  ;  so  much  land  with  the  ap- 
purtenances.    Britt,  c.  39. 

TERRE-TENANT,  Ter-tenant.  L.  Fr. 
and  Eng.  A  tenant,  holder  or  occupier  of 
land  ;  a  person  m  actual  possession  or  oc- 
cupation of  land.  Cowell.  2  Bl.  Com.  91, 
328. 

TERRIER,  [from  L.  Fr.  terre,  land.]  In 
English  law.  A  register  or  survey  of  lands ; 
a  book  or  roll  in  which  the  several  lands, 
either  of  an  individual  or  a  corporation,  are 
described,  containing  the  quantity  of  acres, 
boundaries,  tenants'  names,  <fec.  Called 
anciently  terrar,  (q.  v.)  Cowell.  See 
Arch.  PI.  dt  Evid.  413,  414.  Particularly 
applied  to  ecclesiastical  lands.  Tamlyn^s 
Law  of  Evid.  144.  By  the  ecclesiastical 
canons,  an  inquiry  is  directed  to  be  made 
from  time  to  time,  of  the  temporal  rights  of 
the  clergyman  in  every  parish,  and  to  be 
returned  into  the  registry  of  the  bishop. 
This  return  is  denominated  a  terrier.  2 
Phillips  on  Evid.  119. 

TERRITORIUM.  Lat.  [from  terra, 
land.]  A  territory,  or  district;  the  terri- 
torial limits  of  a  government;  the  extent 
or  limits  of  the  jurisdiction  of  a  court.  See 
Extra  territorium. 

TERTIA.  Lat.  In  old  English  and 
Scotch  law.  Third;  (third  part,  tertia 
pars  ;)  dower.  Spelman.  Crag,  de  Jur, 
Feud,  308.  2  Bl.  Com.  129.  Closely 
rendered  in  Scotch,  terce,  (q.  v.) 

TERTIA  DENUNCIATIO.  Lat.  In 
old  English  law.  Third  publication  or  pro- 
clamation of  intended  marriage.  Cum  6a»- 
num  et  tertia  denunciatio  fixt ;  when  the 
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banns  and  third   publication    are    made. 
Bract  fol.  307  b. 

TERTIUS  INTERVENIENS.  L.  Lat. 
In  the  civil  law.  A  third  person  mterve- 
ning ;  a  third  person  who  comes  in  between 
the  parties  to  a  suit ;  one  who  mterpleads. 
Gilbert's  For.  Bom.  47. 

TESMO  YN,  Tesmoyne.  L.  Fr.  A  wit- 
ness.  JSt  les  nosmes  des  tesmoynes  soient 
lus,  et  escriiz  en  la  chartre  ;  et  bone  cautele 
serra  de  procurer  que  les  seals  de  tesmoynes 
fussent  mys.  And  the  names  of  the  wit- 
nesses should  be  read,  and  written  in  the 
charter  [deed  ;]  and  it  will  be  a  good  pre- 
caution to  have  the  seals  of  the  witnesses 
affixed.     Britt.  c.  39. 

TESMOYNAGE.  L.  Fr.  Testimony. 
Britt.  c.  15. 

TESMO YNAUNCE.  L.Fr.  Testimony. 
Britt.  c.  1. 

TEST  ACT.  In  English  law.  The 
popular  name  of  the  statute  25  Car.  II. 
c.  2,  by  which  it  was  provided  that  all  per- 
sons having  any  office  civil  or  military,  ^with 
the  exception  of  some  few  of  an  mterior 
kind,)  or  receiving  pay  from  the  crown,  or 
holding  a  place  of  trust  under  it,  should 
take  the  oaths  of  allegiance  and  supremacy, 
and  subscribe  a  declaration  against  transub- 
stantiation,  and  also  receive  the  sacrament 
of  the  Lord's  Supper,  according  to  the 
usage  of  the  Church  of  England.  3  Steph. 
Com.  105.  This  provision  had  the  eflfect 
of  excluding  not  only  Papists,  but  many 
classes  of  Protestant  Dissenters  also,  from 
every  considerable  place  of  trust  or  public 
employment;  but  it  was  mainly  pointed 
against  the  former.  Id,  ibid.  Sir  William 
Blackstone  calls  this  and  the  Corporation 
Act,  "  two  bulwarks,  erected  in  order  the 
better  to  secure  the  established  church 
against  perils  from  non-conformists  of  all 
denominations,  infidels,  Turks,  Jews,  here- 
tics, papists  and  sectaries."  2  BL  Com. 
68.  It  was  repealed,  however,  in  the  year 
1828,  by  statute  9  Geo.  IV.  c.  17.,  so  far 
as  regarded  the  administration  of  the  sacra- 
ment, and  a  new  form  of  declaration  substi- 
tuted.    8  Steph.  Com.  108. 

TEST  PAPER.  In  practice.  A  paper 
or  instrument  shown  to  a  jury  as  evidence. 
A  term  used  in  the  Pennsylvania  courts. 
7  Penn.  St.  (Barr's)  E.  428.  Called  also 
a  standard  paper.     6  WharUnCe  R.  284. 

TESTA  DE  NEYIL.    An  ancient  and 


authentic  record  in  two  yolmnes,  in  the  ctia* 
tody  of  the  Queen's  Remembrancer  in  the 
Exchequer,  said  to  be  compiled  by  Jollan 
de  Nevil,  a  justice  itinerant,  in  the  eighteenth 
and  twenty-fourth  years  of  Henry  IIL 
Cowell.  These  volumes  were  printed  in 
1807,  under  the  authority  of  the  Commis- 
sioners of  the  Public  Records ;  and  c<Hitain 
an  account  of  fees  held  dther  immediately 
of  the  king,  or  of  others  who  held  of  the 
king  in  capite  ;  fees  holden  in  f  rankahnoign ; 
serjeanties  holden  of  the  king ;  widows  and 
heiresses  of  tenants  in  capite,  whose  mar- 
riages were  in  the  gift  of  the  king ;  churches 
in  the  gift  of  the  king ;  escheats,  and  sums 
paid  for  scutages  and  aids ;  especially  with- 
m  the  county  of  Hereford.  Cowell. 
Wharton's  Lex. 

TESTAMENT.  L.  Fr.  <fe  Eng.  [from 
Lat.  testamentum,  from  testari,  to  testify,  or 
attest.]  A  disposition  of  property,  to  take 
efifect  after  the  death  of  the  person  makmg 
it.*     4  Kenfs  Com.  601.     See  Will. 

A  disposition  of  personal  property,  to 
take  effect  after  the  death  of  the  person 
making  it.*  Id.  ibid.  This  is  considered 
the  proper  sense  of  the  term,  in  some  of 
the  old  books.  Co.  Litt.  Ill  a.  See 
infra, 

A  formal  declaration  or  ezpres8i<Hi  of  a 
person's  will,  as  to  the  disposition  he  would 
have  made  of  his  property  after  his  death. 
This  is  a  translation  of  the  celebrated  defi- 
nition of  the  civil  law, — Testamentum  est 
voluntatis  nostra  justa  sententia,  de  eo  quod 
quis  post  mortem  suam  fieri  velit.  Dig. 
28.  1.  1.  Blackstone's  translation  of  this 
definition  is,  "the  legal  declaration  of  a 
man's  intentions,  which  he  wills  to  be  per- 
formed after  his  death."  2  Bl.  Com.  499. 
For  other  translations,  see  Testamentum. 
Webster's  definition  presents  essentially  the 
same  idea, — "a  solemn  authentic  instru- 
ment in  writing,  by  which  a  person  declares 
his  will  as  to  the  disposal  of  his  estate  and 
effects  after  his  death." 

A  testament  has  been  distinguished  from 
a  will,  both  by  common  lawyers  and  ci- 
vilians, but  on  different  grounds.  Swin- 
burne, and  other  civilians,  while  they  admit 
that,  in  a  general  sense,  the  words  are  sy- 
nonymous, contend  that,  in  a  strict  and 
proper  sense,  a  testament  was  that  kind  of 
a  will  in  which  an  executor  was  waned,  and 
that  the  appointment  of  an  executor  was 
of  the  essence  of  a  testament,  without  which 
a  will  was  no  proper  testament.  Swinburne 
on  Wills,  part  1,  sect.  1,  8.  This  idea  was 
derived  from  the  testamentum  of  the  civil 
law;  an  essential  requisite  of  which  was  the 
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appointment  of  an  heir,  (hares,)  to  take  the 
testator's  property.    Inst.  2.  28.  2.    A  dif- 
ferent distinction  was  made  between  a  ies* 
iament  and  a  toill  by  the  old  common  law- 
yers.   Lord  Coke  observes  that,  "  in  law, 
most  commonly  ultima  voluntas  in  seriptis, 
(a  last  will  in  writings,)  is  used  where  lands 
or  tenements  are  devised,  and  testamentum, 
(testament,)  where  it  concemeth  chattels" 
Co,  Litt,  111  a.    Mr.  Cruise  notices  both 
these  distinctions,  and  expressly  adopts  the 
latter,  in  distinguishing  a  testament  from  a 
devise.     Cruise  Dig,  tit.  ruviii.  ch.  1,  sect. 
11.     The  distinction  made  by  Swinburne, 
though  adopted  by  Wentworth  and  other 
writers,  may  be  considered  as  exploded  in 
modem  law.    That  of  Lord  Coke  has  midn- 
tained  its  ground  more  eflPectually.     See  4 
Kent's  Com,  601.     1  Jarman  on  Wills,  1. 
And  yet  Sheppard  expressly  observes  that 
these  words  [testament  and  toill,  or  last 
will,]  are  synonyma,  and  are,  as  it  seems, 
promiscuously  used  in  our  law.      Shep, 
Touch,  399.     And  Littleton  himself,  in  the 
very  section  commented  on  by  Lord  Coke, 
applies  the  word  testament  to  a  disposition 
of  lands.     Home  poit  deviser  per  son  testa- 
ment ses  terres  et  tenements,  Idtt,  sect.  167. 
In  modem  law,  the  terms  will  and  testa- 
ment, are  generally  used  without  distinc- 
tion, to  express  the  instrament  by  which  a 
man  makes  disposition  of  his  property  after 
his  death.     1  St^h.  Com,  544.    Where 
the  instrument  is  more  formally  described, 
both  terms  are  made  use  of,  and  it  is  called 
a  last  will  and  testament.     See  4  JSTent's 
Com,  501.   This  conjoint  use  of  both  terms 
may  be  traced  back  as  far  as  the  old  writ 
de  tenementis  legatis  in  the  Register,   in 
which  the  phrase,  in  testamento  suo,  in  ul- 
tima voluntate  sua,  occurs  twice.     Reg, 
Grig,  244  b. 

The  derivation  of  testamentum  from  tes- 
tari,  and  mens,  formally  adopted  in  the  In- 
stitutes of  Justinian,  will  be  considered  un- 
der Testamentum. 

TESTAMENTARY,  [from  testamentum, 
a  will.]  Pertaining  to  a  will  or  testament ; 
as  testamentary  causes. 

Derived  from,  founded  on,  or  appointed 
by  a  testament  or  will ;  as  a  testamentary 
guardian,  letters  testamentary,  (Sec. 

TESTAMENTARY  CAUSES.  In  Eng- 
lish law.  Causes  or  matters  relating  to 
the  probate  of  wills,  the  granting  of  ad- 
ministrations, and  the  suing  for  legacies,  of 
which  the  ecclesiastical  courts  have  juris- 
diction.    3  Bl.  Com.  95,  98. 

TESTAMENTARY  GUARDIAN.    A 


guardian  appointed  by  the  last  will  of  a  fa- 
ther, for  the  person,  and  real  and  personal 
estate  of  his  child,  until  the  latter  arrives  of 
full  age.  1  Bl.  Com.  462.  2  Kent's  Com.  224. 

TESTAMENTUM.  Lat.  [from  testari, 
to  witness  or  attest.]  In  the  civil  law.  A 
testament ;  a  will,  or  last  will. 

Testamentum  est  voluntatis  nostrcs  justa 
sententia,  de  so  quod  quis  post  mortem  suam 
fieri  velit.  A  testament  is  the  formal  ex- 
pression of  one's  will,  respecting  what  one 
would  have  done  after  his  death.  Dig.  28. 
1.  1.  Translated  in  the  more  antiquated 
Imguage  of  Swinbume,  '<  the  just  sentence 
of  our  will,  touching  that  we  would  have 
done  after  our  death.  Swinbume  on  Wills, 
part  1,  sect.  2.  This  has  been  adopted  as 
the  definition  of  a  testament,  in  1  Williams 
on  Executors,  6.  Blackstone  translates  the 
same  definition,  **  the  legal  declaration  of  a 
man's  intentions,  which  he  wills  to  be  per- 
formed after  his  death."  2  Bl.  Com.  499. 
In  the  Termes  de  la  ley,  it  is  rendered, 
"  the  tme  declaration  of  our  last  will,  in 
that  we  would  to  be  done  after  our  death." 
In  Sheppard's  Touchstone, — "  the  full  and 
complete  declaration  of  a  man's  mind,  or 
last  will  of  that  he  would  have  to  be  done 
after  his  death."  Shep.  Touch.  399.  It 
will  be  seen  that  in  the  original  definition, 
there  is  no  express  reference  to  property, 
as  the  subject  of  the  testamentary  dispo- 
sition. Mr.  Preston,  in  his  edition  of 
Sheppard,  has  supplied  this  idea,  by 
addmg  to  the  translation  of  that  author, 
the  clause,  [by  way  of  disposition  of  his 
property.] 

Swinburne  goes  largely  into  detail  in 
commenting  on  this  definition,  dwelling 
especially  on  the  force  of  the  words  jtista 
and  sententia ;  but  the  essence  of  his  ob- 
servations is  much  more  forcibly  and  ele- 
gantly given  by  Blackstone. 

The  celebrated  etymology  of  testamen- 
tum in  the  Institutes,  may  be  noticed  under 
this  head.  In  the  principium  of  the  tenth 
title  of  the  second  book,  Justinian  briefly 
but  emphatically  declares  that  Testamentum 
ex  eo  appellatur,  quod  testatio  mentis  sit ;  a 
testament  is  so  called,  because  it  is  a 
testifying  of  the  mind.  This  derivation 
seems  to  have  been  adopted  from  Serviua 
Sulpicius,  a  distmguished  jurist  who  flour- 
ished before  the  reign  of  Augustus,  and 
who  in  his  second  book,  De  sacris  detestan- 
dis,  declared  the  word  to  be  composed 
of  contestatio  and  merUis,  Its  absurdity 
was  long  ago  pointed  out  by  Aulus  Oellius, 
and  later,  by  the  grammarian  Laurentiua 
Yalla,  who  very  satisfactorily  show  testa^- 
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mentum  to  be  a  simple  word,  framed  from 
the  verb  testari,  by  the  use  of  a  common 
termination,  and  belonging  to  the  same 
class  with  the  words  calceamentum,  condi- 
mentum,  pavimentum,  regimentum,  salsa- 
mentum,  vestimentum  and  others.  A,  Gell. 
Noct,  Att  vi.  12.  Laurent  Vail.  Elegant, 
lib.  6,  c.  86.  The  civilians,  however,  as 
might  be  expected,  have  strongly  sustained 
the  derivation,  though  upon  different 
grounds.  Swinburne  defends  it  as  being 
not  intended  as  a  precise  etymology  of  the 
word,  but  **  a  certain  allusion  rather  of  the 
voice  only,"  meaning  probably  that  it  was 
an  explanation  drawn  from  the  casual  co- 
incidence between  the  sound  or  form  of  the 
word  and  its  essential  meaning.  Suinbume 
on  Wills,  part  1,  sect.  1.  Other  civilians 
have  treated  it  as  being  properly  a  mere 
definition, — testatio  mentis,  a  solemn  decla- 
ration of  the  mind  or  intention.  That  it 
was  intended,  however,  as  an  etymon  in 
the  proper  sense,  is  clear  from  the  text  of 
the  Institutes.  Calvin  concedes  this,  and 
boldly  justifies  it  to  its  full  extent,  claimmg 
for  jurisconsults  the  license  or  right  of 
framing  their  derivations  according  to  the 
supposed  nature  of  things,  without  regard 
to  the  proprieties  of  language  or  the  niceties 
of  grammar.(!)  Calv,  Lex.  voc.  Testa- 
mentum. 

Lord  Coke  agrees  with  Justinian  in  the 
composition  of  the  word  testament,  it  being 
entirely  to  his  taste  in  matters  of  derivation, 
as  evidenced  in  his  analysis  of  sacramentum, 
and  other  words  of  similar  form.  Co.  Litt. 
822  b.  8  Inst.  165.  Blackstone,  however, 
pronounces  it  to  be  "an  etymon  which 
seems  to  savor  too  much  of  the  conceit," 
adding,  very  justly,  that  "  the  definition  of 
the  old  Roman  lawyers  is  much  better  than 
their  etymology."     2  Bl.  Com.  499. 

TESTAMENTUM.  Lat.  [from  testari, 
q.  V.J  In  old  English  law.  A  testament, 
or  will ;  a  disposition  of  property  made  in 
contemplation  of  death.  Bract,  fol.  60. 
Bracton  treats  it  as  a  species  of  donatio 
mortis  causa.     Id.  ibid. 

A  writing,  charter  or  instrument  by 
which  conveyances  of  lands  and  other 
things  were  made;  so  called,  because  it 
operated  as  a  testimony  or  evidence  of  the 
transaction,  or  because  it  comprehended 
the  names  of  the  witnesses,  {testium  nomina 
contineret.)     Spelman. 

TESTARI.  Lat.  [from  testis,  a  witness.] 
In  the  civil  law.  To  testify ;  to  attest ;  to 
declare,  publish  or  make  known  a  thing 
before  witnesses.     Calv.  Lex, 

To  make  a  will.    Id. 


TESTATE,  [from  Lat.  testatus.^  One 
who  has  made  a  will ;  one  who  dies  leaving 
a  will ;  the  opposite  of  intestate,  but  much 
less  frequently  used. 

TESTATOR.  Lat.  &  Eng.  [from  testari, 
to  make  a  will.]  One  who  makes  or  has 
made  a  testament  or  will;  one  who  dies 
leaving  a  will.  This  term  is  boirowed  from 
the  civil  law.     Inst.  2.  14.  5,  6. 

TESTATRIX.  L.  Lat.  &  Eng.  [fern, 
of  testator,  q.  v.]  A  woman  who  makes, 
or  has  made  a  testament  or  will ;  a  woman 
who  dies  leaving  a  will ;  a  female  testator. 

TESTATUM.  Lat.  (Testified.)  In 
practice.  The  name  of  a  clause  inserted  in 
a  writ  of  capias,  or  execution,  when  it  is 
issued  after  the  return  of  non  est  inventus, 
or  nulla  bona  to  a  previous  writ,  but  to  the 
sheriflf  of  a  different  county ;  reciting  the 
former  writ,  and  that  it  is  testified,  (testatum 
est,  in  the  old  forms,)  that  the  defendant 
lurks  or  wanders,  or  has  goods  in  the 
county  to  which  the  second  wiit  is  issued. 
3  Bl.  Com.  288.  1  Tidd's  Pr.  128.  2 
Id,  1022. 

TESTATUM  WRIT.  In  practice.  A 
writ  containing  a  testatum  clause ;  such  as 
a  testatum  capiat,  a  testatum  fi.  fa.,  and  a 
testatum  ca,  sa.     See  Testatum. 

TESTE.  L.  Lat.  (Witness.)  In  old 
English  practice.  The  mitial  and  emphatic 
word  of  the  clause  at  the  conclusion  of 
writs,  containing  the  attestation  of  the  sove- 
reign, or  chief  justice  out  of  whose  court  it 
was  issued,  and  the  day  on  which  it  was 
issued  or  granted.  In  original  writs,  it  ran 
thus:  Teste  meipso, ap«rf  Westmonasteri- 
nm,  xxiiii  die  Junii,  anno  regni  nostri  tri- 
cesimo  septimo.  (Witness  ourself  at  West- 
minster, the  twenty  fourth  day  of  June,  in 
the  thirty-seventh  year  of  our  reign. )  Reg. 
Grig.  1,  et  passim.  Id.  Appendix,  1 — 10. 
In  judicial  writs,  the  clause  ran  thus: 
Teste  Matikao  Hale,  Milite,  apud  West^ 
monasterium,  &c.  (Witness,  Sir  Matthew 
Hale,  Knight,  at  Westminster,  &c.)  Cow- 
ell.  It  corresponded  to  the  date  of  other 
instruments,  and  is  called  the  date,  (L.  Lat. 
data,  L.  Fr.  date,)  in  Bracton  and  Britton. 
See  Data,  Bate. 

In  modem  practice,  the  word  teste  has 
been  retained  as  the  name  of  the  corre- 
sponding clause  in  modem  writs,  (  which 
is  merely  a  translation  of  the  old  form,) 
being  particularly  applied  to  the  day 
on  which  the  writ  is  witnessed,  Uiat  is, 
issued  or  supposed  to  be  issued,  though  it 
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is  expressive  also  of  the  place  where  the 
court  is  or  was  sitting  at  such  time.  It 
has  indeed  been  converted  into  a  verb,  a 
writ  being  frequently  said  to  be  ieste^d  (or, 
as  it  is  usually  written,  tested)  of  such  a 
day. 

TESTE  MEIPSO.  L.  Lat.  (Witness 
ourself.)  In  old  Englbh  law  and  practice. 
A  solemn  formula  of  attestation  by  the 
sovereign,  used  at  the  conclusion  of  charters, 
and  other  public  instruments,  and  also  of 
original  writs  out  of  chancery.     Spelman, 

Teste  meipsa.  were  the  words  used  by  a 
queen.  The  first  writ  in  the  Register  is  a 
writ  of  right  patent,  running  in  the  name 
of  Queen  Elizabeth,  and  concluding  with 
the  clause,  Teste  meipsa  apud  Westmanas- 
terium,  <fec.     Eeg,  Orig,  1. 

TESTES.  Lat.  [plur.  of  Testis,  q.  v.] 
In  the  civil  and  old  English  law.  Witnesses. 
Possunt  omnes  testes  et  uno  annulo  signare 
testamentum ;  all  the  witnesses  may  seal 
the  will  with  one  ring  or  signet.  Inst.  2. 
10.  6. 
P*iideraiitar    testes,    ■•!■    nneraatBr, 


(q.  V.)    Witnesses  are  weighed,  not  count- 


dlffaioribBs  est  credeBdnm.  Where  the 
witnesses  who  testify  are  in  equal  number 
[on  both  sidesj  the  more  worthy  are  to  be 
believed.     4  Inst.  279. 

TESTIFICARE.  Lat.  [from  testis, 
witness,  smd  facers,  to  make.]  In  practice. 
To  testify;  to  give  evidence.  Ad  testifi- 
candum; to  testify.  See  Habeas  corpus 
ad  testificandum, 

TESTIFY,  [from  Lat.  iestificare,  q.  v.] 
To  give  evidence ;  to  bear  witness ;  to  de- 
clare imder  oath  or  affirmation  before  a  tri- 
bunal, court,  judge  or  magistrate,  for  the 
purpose  of  proving  some  fact. 

TESTIMONIUM.  Lat.  In  civil  and 
old  English  law.  Testimony ;  evidence  of 
a  witness.     Calv.  Lex, 

TESTIMONIUM  CLAUSE.  In  con- 
veyancing. That  clause  of  a  deed  or  in- 
strument with  which  it  concludes :  "  In 
witness  whereof,  the  parties  to  these  pre- 
sents have  hereunto  set  -their  hands  and 
seals."  This,  in  the  old  Latin  forms,  ran : 
In  cvjus  testimonium,  partes,  <fec.,  whence 
the  clause  has  received  its  name.  It  is 
said  to  be  introduced,  not  as  constituting 
any  part  of  the  deed,  but  merely  to  pre- 
serve the  evidence  of  the  due  execution 


of  it.  Daniel  J.,  8  Howard's  B.  33 — 39. 
See  6  Man,  (h  Gr,  386.  Both  Coke  and 
Blackstone,  however,  enumerate  it  among 
the  formal  and  orderly  parts  of  a  deed. 
Co,Idtt,  6  a.     2  £1,  Com,  304. 

TESTIMONY,  [from  Lat.  testimonium,] 
Evidence  of  a  witness  or  witnesses;  evi- 
dence given  by  a  witness,  under  oath  or  af- 
finnation ;  as  distinguished  from  evidence 
derived  from  writings,  and  other  sources. 

TESTIS.  Lat.  In  the  civil  and  com- 
mon law.  A  witness.  Called  in  the  old 
Roman  law,  superstes,  and  antistes,  Calv, 
Lex,     See  Best  on  Evid,  140,  §  114,  note. 

Testis  d«   Tisn  pnep^Bderat  aliis.      An 

eye-witness  is  of  more  weight  than  others. 
4  Inst,  279. 
Ncm*  ia  propria  causa  testis  esse  debet. 

(q.  V.)  No  man  ought  to  be  a  witness  in 
hb  own  cause. 

Testis  corruptus  ;  a  bribed  or  corrupted 
witness ;  one  prevailed  upon  by  money  or 
persuasion  to  give  evidence.     Valv.  Lex, 

Testis  incertus ;  a  doubtful  or  unreli- 
able witness  ;  one  who  testifies  from  hear- 
say.    Id, 

Testis  inimicus  ;  an  unfriendly  or  hostile 
witness.     Id, 

Testis  juratus  ;  a  sworn  witness.     Id, 

TEXTUS  ROFFENSIS.  L.  Lat.  In 
old  English  law.  The  Rochester  Text.  An 
ancient  manuscript  containing  many  of  the 
Saxon  laws,  and  the  rights,  customs,  te- 
nures, <kc.,  of  the  church  of  Rochester, 
drawn  up  by  Emulph,  bishop  of  that  see, 
from  A.  D.  1114,  to  1124.  Cowell,  Blount 
gives  it  a  much  higher  antiquity. 

THANAGE  OF  THE  KING.  [L.  Lat. 
thanagium  Regis,]  In  old  English  law.  A 
certain  part  of  the  king's  land  or  property, 
of  which  the  ruler  or  governor  was  called 
thane,     Cowell.     Blount. 

THANE,  TJiayne,  [Sax.  thegen,  from 
thenian,  to  serve ;  L.  Lat.  thanus,]  In 
Saxon  law.  A  noble;  a  freeman  of  the 
highest  rank.  1  Reeves'  Hist,  5.  1  Spence's 
Chancery,  6. 

One  who  served  the  king ;  a  king's  ten- 
ant. Cowell,  Mr.  Selden  supposes  thane 
to  have  been  a  feudal  title.  Wright  on 
Tenures,  47,  note  (c.) 

THA8S ARE,  Tassare,  L.  Lat.  In  old 
records.  To  lay  up  hay  or  com  [grain] 
into  a  tass,  toss,  stack,  rick  or  mow.  Jraroch, 
Antiq,  550.     Cowell, 
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THEADA,  Theoda,  Theuda.  L.  Lat. 
[from  Sax.  theod.']  People ;  a  people  or 
nation.     L,  Salic,  tit.  48.     Spelman, 

THECLATURA.  L.  Lat.  In  old  Eu- 
ropean law.  A  mark  upon  a  tree.  LL, 
Longohard.  lib.  1,  tit.  26.     Spelman, 

THEFT.     See  Larceny, 

THEFT-BOTE,  [from  Sax.  theofte,  theft, 
and  bote,  a  composition  or  fine.]  In  Saxon 
law.  A  sum  paid  by  way  of  composition 
or  satisfaction  for  a  theft.     Spelman, 

In  old  English  law.  The  receiving  of 
goods  from  a  thief,  to  favor  and  maintain 
him.  Spelman,  Cowell,  In  this  applica- 
tion, Spelman  supposes  bote  to  have  the 
sense  of  booty,  or  plunder,  (prada,) 

GEIA,  Bsia,  Gr.  In  the  civil  law. 
An  aimt.  A  term  applied  to  both  paternal 
and  maternal  aunts.  Inst.  3.  6.  1.  Ex- 
pressed m  Latin,  Thia,  (q.  v.) 

GEIOl,  eawg.  Gr.  In  the  civil  law. 
An  uncle.  A  term  applied  to  both  pater- 
nal and  maternal  uncles.     Inst,  3.  6.  1. 

THELONIUM.  L.  Lat.  Toll.  See 
Theolonium, 

BHAXrONIA,  Brilvyovla,  Gr.  ffrom 
drilvQy  female,  and  y^vog,  generation.]  In 
the  civil  law.  The  female  line.  Nov.  118, 
c.  1. 

THEME.  Sax.  In  Saxon  law.  The 
power  of  having  jurisdiction  over  naifs  or 
villeins,  with  their  suits  or  ofifspring,  lands, 
goods  and  chattels.  Co,  Litt,  116  a.  Other- 
wise written  team,  (q.  v.) 

THEMITI^.  L.  Lat.  In  old  records. 
Trees  planted  in  the  field  for  fencing  or 
protecting  hedges.     Spelman, 

THEN.  Sax.  A  slave.  Co.Zt«.  116  a. 
Spelman, 

THEN.  A  common  word  of  reference 
in  wills  and  other  instruments.  Where 
life  interests  are  bequeathed  to  several  per- 
sons in  succession,  terminating  with  a  gift 
to  children,  or  any  other  class  of  objects, 
"  (hen  living,"  the  word  "  then''  is  held  to 
point  to  the  period  of  the  death  of  the  per- 
son last  named,  (whether  he  is,  or  is  not 
the  survivor  of  the  several  legatees  for  life,) 
and  is  not  conadered  as  referring  to  the 
period  of  the  determination  of  the  several 
prior  interests.     8  Sim,  448. 


THEODEN.  Sax.  In  Saxon  law.  A 
husbandman  or  inferior  tenant ;  an  under 
thane.     Cowell, 

THEODOSIAN  CODE.  See  Code  cf 
Theodosius. 

THEOLONIUM.  L.  Lat.  [from  Lat, 
telonium,  q.  v.]  In  old  English  law.  ToU. 
Quieti  de  theolonio  per  iotum  regnum  nos- 
trum ;  quit  of  toll  throughout  our  whole 
realm.  Reg,  Grig,  258  b.  Otherwise 
written  Tkelonium  and  Tholonium,  Spel- 
man,  voc.  Thol,  See  De  essendo  quietum 
de  theolonio. 

THEOTHING,  Thething,  Sax.  In 
Saxon  law.  A  tithmg.  2  Inst,  73.  See 
Tithing. 

Theothing-man  ;  a  tithing  man.  Id,  ibid. 

BE  or  BIA,  06OV  (?/o.  Gr.  The  foree 
or  power  of  God  ;  the  act  of  God.  Vin- 
nius  ad  Inst,  hb.  3,  tit.  15,  §  2,  n.  5.  Story 
on  Bailm,  §  30. 

"THEREUNTO  BELONGING,"  in  a 
vrill,  construed.  8  Moore,  665.  2  B,  A 
Adol,  680.  1  Jarman  on  Wills,  711 — 
713,  (608,  609,  Perkins*  ed.) 

THESAURUS.  Lat.  In  the  civil  law. 
Treasure ;  a  sum  of  money  hidden  or 
buried.  Inst.  2.  1.  39.  A  deposit  or  con- 
cealment of  money  made  so  long  a^o  that 
no  memory  of  it  exists,  so  that  it  is  now 
without  an  owner,  {vetus  depositio  pecunim, 
cujus  non  extat  memoria,  tit  jam  dominum 
non  habeat.)  Calv,  Lex.  Brissonius,  This 
description  of  treasure  is  copied  by  Bracton, 
and  from  Bracton  by  Lord  Coke.  Bract 
fol.  120.     3  Inst,  132. 

In  old  English  law.  Treasury,  or  ex- 
chequer.    Cowell, 

THESAURUS  ABSCONDITUS.  Lat. 
In  old  English  law.  Treasure  hidden,  or 
buried.     Spelman, 

THESAURUS  INVENTUS.  Lat.  In 
old  English  law.  Treasure  found;  trea- 
sure-trove.    Bract.  io\.  119  b,  122. 

THIA.  Lat.  In  the  civil  and  old  Eu- 
ropean law.  An  aimt.  The  Latin  form  of 
the  Gr.  deux,  (q,  v.)  The  Ital.  ssia,  and 
Span,  iia  are  from  the  same  source.  Spel- 
man. 

THING,  Thung,  Sax.  In  Saxon  law. 
A  lathe,  or  hundred.  Spelman,  In  qui' 
buidam  vero  provinciis  Angli€B,    vooatur 
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lede,  quod  isti  thing :  but  m  some  proTinces 
of  England  that  is  called  lede  (lathe)  which 
they  call  thing,  LL.  JSdw,  Conf,  c.  84, 
Hoved.  ed.  apud  Spelman,  voc.  Thun- 
grevius, 

THINGS.  \Lai.  res ;  Fr.  choees.]  The 
most  general  denomination  of  the  subjects 
of  property,  as  contradistinguished  from 
persons,     2  BL  Com,  16. 

"THINGS,"  in  a  will,  is  generally  con- 
strued to  mean  things  ejusdem  generis,  (of 
the  same  kind.)  1  Dow,  73.  Sugden*s 
Law  of  Property,  221,  222.  It  will  be 
limited  to  personal  effects,  if  its  connexion 
with  other  words  require.  1  Jarman  on 
Wills,  693,  (696,  Perkins'  ed.) 

THINGS  REAL,  (otherwise  called 
REALTY.)  Such  things  as  are  permanent, 
fixed  and  immoTeable,  which  cannot  be 
carried  out  of  their  place,  as  lands  and 
tenements.  2  Bl,  Com.  16.  This  defini- 
tion has  been  objected  to,  as  not  embracing 
incorporeal  rights.  Mr.  Stephen  defines 
things  real  to  **  consist  of  things  substantial 
and  immoveable,  and  of  the  rights  and 
profits  annexed  to,  or  issuing  out  of  these." 
1  Steph,  Com.  166.  Things  real  are 
otherwise  described  to  consist  of  lands, 
tenements  and  hereditaments.     See  jReal. 

THINGS  PERSONAL.  Goods,  money 
and  all  other  moveables,  which  may  at- 
tend the  owner's  person  wherever  he  thinks 
proper  to  go.  2  Bl.  Com.  16.  Things 
personal  consist  of  goods,  money,  and  Sll 
other  moveables,  and  of  such  rights  and 
profits  as  relate  to  moveables.  1  Steph. 
Com.  166. 

THINGUS.  L.  Lat.  [from  Sax.  thoing, 
or  theing,  a  minister.]  In  old  records.  A 
nobleman ;  a  knight  or  freeman ;  a  thane, 
(ihanus.)  Sciatis  me  concessisse  omnibus 
mUitibus,  et  omnibus  thingis,  et  omnibus 
libere  tenentibus,  &c.  Know  ye  that  I  have 
granted  to  all  knights,  and  all  thanes,  and 
all  free  tenants,  &c.  Crompt.  Jurisd.  197. 
Cowell,     fSpelman. 

THIRD-BOROW.  In  old  English  law. 
A  constable.  Stat.  28  Ifen.  Vlll.  c.  10. 
Cowell.  Skinner,  however,  supposes  it  to 
mean  the  third  pledge  in  a  decennary. 
Blount. 

THIRD  NIGHT  AWN-HYNDE.  (Sax. 
thrid  night  agen-hine.)  A  phrase  in  the 
Laws  of  Edward  the  Confessor,  (c.  17,) 
descriptive  of  a  person  who  was  entertained 


a  third  night  in  the  house  of  another,  and 
was  thence  called  his  domestic,  or  the  inmate 
of  his  family.  Spelman.  The  word  agen- 
hine  ia  written  by  Bracton,  hogenehyne, 
(q.  V.,)  and  occurs  in  the  old  books  in 
various  other  forms. 

THIRD-PENNY.  Sax.  [Lat.  tertius 
denarius  eomitat(is.]  In  Saxon  law.  A 
third  part  of  the  profits  of  fines  and  penal- 
ties imposed  at  the  county  court,  which 
was  among  the  perquisites  enjoyed  by  the 
earl.  LL.  Edw.  Cmf.  c.  31,  33.  Cowell. 
Crabb's  Hist.  17. 

THIRLAGE.  In  Scotch  law.  A  ser- 
vice by  which  the  possessor  of  lands  was 
bound  to  carry  his  grain  to  a  certain  mill 
to  be  ground,  and  to  pay  a  duty  therefore 
called  a  multure.  1  Forbes^  Inst,  part  2, 
p.  140.  Now  commuted  for  an  annual 
payment  in  grain,  by  stat.  39  Geo.  III. 
c.  66. 

THOL.  In  old  records.  A  form  of 
Toll,  (q.  V.)  Hence  the  L.  Lat.  tholonium. 
A  certain  portion  of  grain  and  other  things 
sold  in  a  market,  paid  to  its  owner.  Beg. 
Friorat.  Cokeford,  cited  in  Cowell. 

THOLONIUM,  Tkollonium.  L.  Lat. 
[from  thol,  (q.  v.,)  or  a  corrupted  form  of 
telonium,  q.  v.J  In  old  English  law.  Toll ; 
a  liberty  or  privilege  of  buying  and  selling 
within  one's  own  land  ;  (libertas  emendi  et 
vendendi  in  terrd  sud.)  Lamb.  Archaion. 
fol.  132. 

THORNTON.  The  author  of  a  Summa, 
or  abridgment  of  Bracton,  written  in  the 
reign  «f  Edward  I.  Gilbert  de  Thornton 
was  chief  Justice  of  the  Kind's  Bench  in 
the  eighteenth  year  of  this  king,  and  is 
supposed  by  Mr.  Selden  to  have  written 
his  summa  by  the  king's  command,  or  at 
least  under  his  favor.  Selden  describes 
him  as  ''  not  a  bare  epitomizer,  but  some- 
times also  an  excellent  interpreter  and  ex- 
positor of  Bracton."  Diss,  ad  Flet.  c.  2, 
sect.  4.    Id.  c.  3,  sect.  1. 

THRAVE,  Threave.  Sax.  [L.  Lat. 
trabes,  trava,]  In  old  English  law.  A 
measure  of  com  or  grain,  consisting  of 
twenty-four  sheaves  or  four  shocks,  six 
sheaves  to  ev^ry  shock.  Stat.  2  Hen.  YI. 
c.  2.     Cowell. 

TBRIMSA,  Thrymsa.  Sax.  [from  <Anm> 
three.]  A  Saxon  coin  of  the  value  of  three 
shillings.     Lamb.  Archaion,    Spelman. 

A  coin  of  the  value  of  the  third  of  a 
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shilling,  that  is,  four<pence  or  a  groat. 
Selden's  Tit  of  Hon,  fol.  604.  Cowell. 
1  Reeves'  Hist,  15. 

THRITHING,  Trithing,  Sax.  In 
Saxon  and  old  English  law.  The  third 
part  of  a  county :  a  division  of  a  county 
consisting  of  three  or  more  hundreds. 
Cowell.  Corrupted  to  the  modem  riding, 
which  is  still  \ised  in  Yorkshire.  1  Bl. 
Com,  116. 

THURINGIAN  CODE.  [Lex  Aneli- 
orum  Werinorum,]  One  of  the  barbarian 
codes,  as  they  are  termed ;  supposed  by 
Montesquieu  to  have  been  given  by  Theo- 
doric  King  of  Austrasia,  to  the  Thuringians 
who  were  his  subjects.  Esprit  des  Lois, 
lib.  28,  c.  1. 


THUTHINGA. 
Bract,  fol.  117. 


L.  Lat.      A  tithing. 


TIEL,  Til,  L.  Fr.  [from  Lat.  talis.] 
Such.     Litt,  sect.  10.     Kelham. 

Tielx,  tiex,  tieux,  tilz  ;  (plur.)  such.  Litt, 
sect.  10.     Kelham, 

TIERCE.  L.  Fr.  [from  Lat.  tertius.] 
Third.  Tierce  mein ;  third  hand.  Britt, 
c.  120. 

TIGH,  Teage,  In  old  records.  A  close 
or  enclosure ;  a  croft.     Cowell. 

TIGNUM.  Lat.  In  the  civil  law.  A 
beam  ;  the  beam  of  a  house.  See  Servitus 
tigni  immittendi. 

In  a  larger  sense,  every  kind  of  [wooden] 
material  out  of  which  houses  were  built. 
Appellations  tigni  omnis  materia  sufnifica- 
tur,ex  quaadifidafiunt.     Inst.  2.  1.  29. 

TIMBER.  Properly  such  trees  only,  as 
are  fit  to  be  used  in  building,  as  oak,  ash 
and  elm,  [and  pine  in  the  United  States.] 
2  Bl,  Com,  281.  1  CrahVs  Real  Prop. 
20,  §  26.  Bu€  some  trees  may,  by  the 
custom  of  the  country,  be  reckoned  timber 
which  are  not  properly  so ;  as  birch,  beech, 
cherry,  aspen,  willow,  white-thorn,  holly, 
black-thorn,  horse  chesnut,  lime,  yew,  crab 
and  hornbeam.  1  Crahb's  Real  Prop.  20, 
§  26.  Cruise  Dig,  tit.  iii.  ch.  2,  sect.  7. 
(White's  ed.) 

TIME.  [Lat.  tempus;  Fr.  temps.'j  A 
word  expressive  both  of  a  precise  point  or 
terminus,  and  of  an  interval  between  two 
points. 

When  time  is  to  be  computed  from,  or 
<rfter  a  certain  day,  it  has  been  held  ^at 


that  day  is  to  be  excluded  in  the  computa- 
tion, unless  it  appear  that  a  different  compu- 
tation was  intended ;  for  no  moment  of  time 
can  be  said  to  be  er/](6r  a  given  day,  until  that 
day  has  expired.  See  1  Pick.  R.  485. 
7  J.  J,  Marsh.  202.  1  Blackf.  392.  4 
i\r.  Hamp.  R.  267.  3  Penn.  R.  200. 
See  U.  S.  Digest,  Time,  4.  So  if  time  is 
to  be  computed  from  any  act  done,  it  has 
been  held  that  the  day  on  which  the  act 
is  done  is  to  be  excluded  in  the  computation, 
for  a  day  is  to  be  considered  as  an  indivisi- 
ble point  of  time,  and  there  can  be  no  dis- 
tinction between  a  computation  from  an  act 
done,  and  a  computation  from  the  day  on 
which  the  act  was  done.  See  1  Pick.  R. 
485,  494,  495.  But  there  are  cases  in 
which  the  contrary  has  been  held.  9 
Cranch,  104.  4  Wash.  C.  C.  R.  232.  It 
has  indeed  been  said  that  there  is  no  gene- 
ral rule  on  this  subject,  and  in  computing 
time  from  an  act  or  an  event,  the  day  is  to 
be  inclusive  or  exclusive  according  to  the 
reason  of  the  thing,  and  the  circumstances  of 
the  case.  15  Vesey,  Jr.  248.  See  4 
Kent's  Com.  95,  note. 

In  computing  the  six  years  mentioned  in 
the  statute  of  limitations,  the  words  of  the 
statute  being  "  within  six  years  next  after 
the  cause  of  action  accrued,"  the  day  on 
which  the  cause  of  action  accrued  is  to  be 
included.     15  Mass.  R.  193. 

TIME  IMMEMORLA.L.  [L.  Lat  /em- 
pus  immemoriale,]  Time  out  of  memoiy ; 
time  out  of  mind.  Described  in  the  old 
books  as  "time  whereof  the  memory  of 
man  is  not  to  the  contrary,"  {tempus  cvjus 
contrarium  memoria  hominum  non  existit.) 
Litt,  sect.  170,  143,  145.  This  is  ap- 
parently taken  from  the  civil  law,  in  which 
the  phrases  quod  memoriam  excedit,  cujus 
origo  memoriam  excedit,  cvjus  contrarium 
memoria  non  extat,  occur.  1  Mack.  Civ. 
Law,  299,  §  283,  note  {e,)  Id.  300,  Eauf- 
mann's  note. 

There  is  a  smgular  confusion  in  the  Eng- 
lish books  between  the  phrases  "  time  im- 
memorial," or  "  time  out  of  memory,"  and 
the  opposite  phrase,  "  time  of  memory ;" 
both  being  applied  to  the  same  arbitrary 
period  of  time  commencing  from  the  reign 
of  Richard  I.  Thus,  it  has  been  said  so  late 
as  the  preamble  of  the  statute  2  &  3  Will. 
IV.  c.  71,  that  the  expression  "  time  imme- 
morial," or  *'  time  whereof  the  memory  of 
man  runneth  not  to  the  contrary,"  was 
then,  by  the  law  of  England,  in  many  cases, 
considered  to  include  and  denote  the  whole 
period  of  time  from  the  reign  of  Richard  I. 
But  this  same  period  is  expressly  called  by 
Blackstone  ''time  of  memory."      2  Bl. 
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Com,  81.  The  expression  "  time  whereof 
the  memory  of  man  runneth  not  to  the 
contrary"  properly  refers  to  the  period 
anterior  to  the  reign  of  Richard  I.,  and  is 
so  explamed  by  Mr.  Serjeant  Stephen  in 
his  New  Commentaries.  1  Steph,  Com, 
46.  See  Time  of  memory.  Time  out  of 
memory, 

TIME  OF  MEMORY.  [L.  Lat.  tempus 
memoria  ;  L.  Fr.  temps  de  memorie,"]  In 
English  law.  Time  commencing  from  the 
beginning  of  the  reign  of  Richard  I.  2 
BL  Com,  31. 

Lord  Coke  defines  time  of  memory  to  be 
"  when  no  man  aUve  hath  had  any  proof  to 
the  contrary,  nor  hath  any  conusance  to 
the  contrary."     Co,  Litt,  86  a,  b. 

TIME  OUT  OF  MEMORY.  Time  be- 
yond memory ;  time  out  of  mind ;  time  to 
which  memory  does  not  extend.  This 
phrase  being  the  opposite  of  time  of  mem- 
ory, ought  to  be  referred  to  a  time  anterior 
to  that  described  as  "time  of  memory." 
But  it  has  been  strangely  referred  to  the 
same  period.     See  Time  immemorial, 

TIME  POLICY.  In  the  law  of  insur- 
ance.  A  policy  in  which  the  risk  is  limited 
to  a  certain  fixed  term  or  period  of  time 
specified,  instead  of  being  limited  by  local 
termini. .  1  Amould  on  Ins,  409,  (414, 
Perkins*  ed.)  A  policy  on  time  insures  no 
specific  voyage,  but  covers  any  voyage 
within  the  prescribed  time,  and  the  loss 
and  damage  the  ship  may  sustain  by  the 
perils  insured  against,  within  the  limited 
period.  12  Peters*  R,  378.  3  Wendell's 
li.  283. 

TINEL.  L.  Fr.  A  place  where  justice 
was  administered.  Kelham,  Tinel  (or 
tynel)  le  roy  ;  the  kings'  hall.     Id,  Blount. 

TINEMAN.  Sax.  In  old  forest  law. 
A  petty  officer  of  the  forest  who  had 
the  care  of  vert  and  venison  by  night,  and 
performed  other  servile  duties.  The  word 
occurs  in  the  forest  laws  of  Canute,  where 
it  is  explained  to  mean  homo  minutus. 
Const,  Canut.  M.  de  Foresta,  c.  4.  Spelman, 

TINET.  [L.  Lat.  tinettum,]  In  old  re- 
cords. Brush-wood  and  thorns  for  fencing 
and  hedging.  Cart.  21  Hen,  VI.  Cowell, 
Blount. 

TINEWALD.  The  ancient  parliament, 
or  annual  convention  in  the  Isle  of  Man, 
held  upon  Midsummer-day,  at  St.  John's 
chapel.     Cowell. 


TIN-PENNY.  [Sax.  teon-penig,  from 
teon,  ten.]  In  Saxon  law.  A  customary 
tribute  paid  to  the  tithing-man,  to  support 
the  trouble  and  charge  of  his  office.  Co- 
well,  Chartul.  Abbat,  Radinges,  MS, 
cited  ibid,  Dufresne  seems  to  have  been 
mistaken  in  defining  this  word  to  mean  a 
tax  of  acknowledgment  paid  for  tin  mines, 
or  the  liberty  of  digging  tin, 

TIPSTAFF.  [L.  Lat.  saio,  from  Sax. 
saiol,  or  sagol,  a  staff.]  In  English  prac- 
tice. A  ministerial  officer  who  attends  the 
judges  while  sitting  in  court,  and  at  their 
chambers,  and  is  particularly  charged  with 
the  custody  of  prisoners,  or  persons  com- 
mitted to  prison.  1  Tidd's  Fr,  64,  349. 
So  called  from  the  staj^  he  carries,  which 
is  painted  or  ornamented  at  the  extremity, 
or,  according  to  Cowell,  tipt  with  silver. 
The  tipstaffs  were  formerly  appointed  by 
the  Warden  of  the  Fleet  Prison.  1  Tidd's 
Pr.  63. 

TITHES,  [from  Sax.  ieotha,  tenth  ;  L. 
Lat.  decimce,]  In  English  law.  The  tenth 
part  of  the  increase,  yearly  arising  and  re- 
newing from  the  profits  of  lands,  the  stock 
upon  lands,  and  the  personal  industry  of 
the  inhabitants.  2  Bl.  Com,  24.  A  species 
of  incorporeal  hereditament ;  being  an  ec- 
clesiastical inheritance  collateral  to  the  es- 
tate of  the  land,  and  due  only  to  an  ecclesi- 
astical person  by  ecclesiastical  law.  1 
Crabb's  Real  Prop.  161,  §  133. 

The  above  definition  of  Blackstone  has 
been  censured  as  faulty,  in  its  supposing 
tithe  to  consist  in  all  cases  of  the  tenth 
part  of  the  increase  yearly  arising  and  re- 
newing. 2  Chitt.  Bl.  Com,  24,  note.  It 
has  been  adopted  however  without  objec- 
tion by  Mr.  Stephen.  3  Steph,  Com,  123. 
Mr.  Crabb  very  succinctly  defines  tithes  to 
be  the  **  tenths  of  the  produce  of  the  ground, 
or  of  personal  mdustry."  1  Crabb's  R.  P. 
ub,  sup, 

PrcBdial  titJies  are  such  as  arise  immedi- 
ately from  the  ground;  as  grain  of  all 
sorts,  hay,  wood,  fruits,  and  herbs.  Id. 
ibid. 

Mixed  tithes  are  such  as  do  not  arise 
immediately  from  the  groimd,  but  from 
things  nourished 'by  the  ground ;  as  calves, 
lambs,  chickens,  colts,  milk,  cheese,  and 
eggs.     Id.  ibid. 

Personal  tithes  are  such  as  arise  by  the 
industry  of  man,  being  the  tenth  part  of 
the  clear  gain,  after  charges  deducted.  Id, 
ibid.     See  2  Chitt,  Bl,  Com.  24,  note. 

Tithes  are  now  commuted  into  a  rent 
charge,  the  amount  of  which  is  annually 
adjusted  according  to  the  average  price  of 
124 
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TITHING.  [Sax.  teotkung,  iluothing  ; 
a  company  of  ten ;  L.  Lat.  tithinga,  Uth- 
ingum,  decenna,  decurta,]  In  Saxon  law. 
The  number  or  company  of  ten  freeholders 
with  their  families,  who  all  dwelt  together 
and  were  sureties  or  free-pledges  to  the 
king  for  the  good  behaviour  of  each  other. 
CowelL  1  BL  Com.  114.  1  Reeves'  Hist. 
13.  Otherwise  called  a  cf^cennary  or  fri- 
^rg,  (qq.  v.) 

TITHINGMAN.  [Sax.  tienhe/od,  head 
of  ten  ;  L.  Lat.  decantis  friborgi,  capitalis 
pUgius  ;  tkethingmannua.]  In  Saxon  law. 
The  head  or  chief  of  a  tithing ;  one  of  the 
ten  freeholders  or  pledges  who  composed 
the  tithing,  annually  appointed  to  preside 
over  the  other  nine ;  a  chief  pledge,  head- 
borough,  or  borsholder.*  1  Bl.  Com.  114. 
2  Inst.  73.  Spelman,  voce.  Friborga,  JDe- 
canus  friborgi. 

In  modern  law,  a  constable.  "After 
the  introduction  of  justices  of  the  peace, 
the  offices  of  constable  and  titking-man  be- 
came so  similar,  that  we  now  regard  them 
as  precisely  the  same."  Willcock  on  Con- 
stahles,  Introd. 

In  New  England, — a  parish  officer  an- 
nually elected  to  preserve  good  order  in 
the  church  during  divine  service,  and  to 
make  complaint  of  any  disorderly  conduct. 
Webster. 

TITHING-PENY,  Thething  peny,  Te- 
dinpeni.  In  Saxon  and  old  English  ]aw. 
Money  p^d  to  the  sheriff  by  the  several 
tithings  of  his  county.     Cowell. 

TITIUS.  Lat.  A  Roman  name  very 
commonly  used  in  the  civil  law,  in  illus- 
trating rules  by  examples ;  like  the  '*  John 
Stiles,"  or  "  John  Doe  "  of  the  old  English 
books,  and  the  "  A.  B,"  of  modem  treatises. 
Si  in  chartis  membranisv^  tuts  carmen  vel 
historiam  vel  orationem  Titius  scripserit,  hu- 
jus  corporis  non  Titius  sed  tu  dominus  esse 
videris.  If  Titius  shall  have  written  a  poem, 
or  a  history,  or  an  oration  upon  your  paper 
or  parchment,  you  and  not  Titius  will  be 
deemed  the  owner  of  the  corpus,  i.  e.  the 
poem,  <&c.  so  written.  Inst.  2.  1.  33. 
Titius  Jilius  hceres  miki  esto  ;  let  Titius  my 
son  be  my  heir.     Id.  2.  16.  pr. 

Titius  is  also  sometimes  used  by  BractoD, 
in  his  illustrations.  Ticius  alienam  plantam 
in  solo  suo  posuit ;  ipsius  erit  planta. 
Titius  has  set  another  man's  plant  in  his 
sround;  the  plant  shall  be  his.  Bract. 
fol.   10.     Si  Titius  consul  foetus  fuerit ; 


if  Titius  shall  be  made  consul.  Id.  foL  99  b. 
But  these  are  obvious  quotations  from 
the  civil  law.  Occasionally  the  name  is 
employed  in  illustrating  the  practice  of  the 
English  courts.  Titius  de  tali  loco,  et  socU 
sui  justitiarii  ttinerantes  in  tali  comiiatu  ; 
Titius  of  such  a  place,  and  his  companions, 
justices  itinerating  in  such  a  county.  Id. 
fol.  236  b.  But  the  mstances  of  this  arc 
very  rare ;  the  letters  of  the  alphabet  being 
generally  employed  in  the  examples,  as  they 
are  in  the  writs  in  the  Register.  Si  feqf- 
favero  A.  et  A.  B.  et  B.  C.  et  sic  in  infini- 
tum. Id.  fol.  81.  Sir  W.  Blackstone 
makes  occasional  use  of  this  name.  1  Bl. 
Com.  56.     2  Id.  10. 

TITLE.  [L.  Fr.  tgUe;  Lat.  titulus,  q.  v.] 
The  lawful  cause  or  ground  of  possessing 
that  which  is  ours,  {justa  causa  possidendi 
quod  nostrum  est.)  Co.  Liti.  346  b. — ^The 
means  whereby  the  owner  of  lands  has  the 
just  possession  of  his  pi-operty.  2  Bl.  Com. 
196. — ^The  means  whereby  the  owner  of 
lands,  or  other  real  property,  has  the  jiwt 
and  legal  possession  and  enjoyment  of  it. 
Cruise  Dig.  tit.  xxix.  ch.  1,  sect.  2. — ^The 
means  whereby  a  man  cometh  to  land.  Co. 
Litt.  ub.  sup.  See  Titulus.  These  defi- 
nitions, it  will  be  seen,  confine  the  appti€a- 
tion  of  the  word  to  real  property.  In  mo- 
dem law,  however,  it  is  constantly  applied 
to  personal  property  also. 

According  to  Lord  Coke,  the  word  titit 
seems  strictly  to  have  imported,  in  the  oU 
law  of  real  property,  something  less  than 
right,  or,  as  he  describes  it,  "  title  properly 
is,  as  some  say,  where  a  man  has  a  lawful 
cause  of  entry  into  lands,  whereof  another  is 
seised,  for  the  which  he  can  have  no  action." 
Co.  Litt.  345  b.  8  Co.  168  b.  "But 
legally,"  he  adds,  "  it  includes  a  right  also, 
for  every  right  is  a  title,  but  every  title  i» 
not  such  a  right  for  which  an  action  lies." 
Ch.  Litt.  ub,  sup.  In  modem  practice,  the 
words  right  and  title  are  constantly  associ- 
ated together. 

A  title  is  further  described  in  the  old 
books  as  consisting  for  the  most  part  of 
muniments,  which  fortify  and  protect  the 
ground  of  possession,  (  plerumque  constat  ex 
munimentis  qua  muniunt  et  tuentur  can- 
sam.)  8  Co.  153  b.  See  Title  deeds,  Ab- 
stract of  title. 

TITLE  DEEDS.  Deeds  which  consti- 
tute, or  are  the  evidence  of  title  to  lands ; 
muniments  of  title ;  the  written  evidences 
of  ownership  of  lands.  See  Title,  Ab- 
stract of  title,  Muniments. 

TITULATUS.      Lat.      In  canon  law. 
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Annexed  to  a  church,  (ecclesicB  ascriptus.) 
Spelman, 

TITULUS.  Lat.  [from  tueri,  to  protect.] 
In  the  civil  law.  Title ;  the  source  or  ground 
of  possession,  {causa  possessionis ;)  the 
means  whereby  possession  of  a  thing  is  ac- 
quired, whether  such  possession  be  lawful 
or  not.  1  Mack.  Civ.  Law,  243,  §  233. 
Id,  297,  §  279.  Heineccius  makes  a  dis- 
tinction between  titulus,  (title,)  and  modus 
adquirendi,  (the  manner  of  acquiring  :)  de- 
scribing the  former  as  the  remoter,  the  lat- 
ter as  the  proximate  or  immediate  cause  of 
ownership.  Hein,  Elem.  Jut.  Civ.  lib.  2, 
tit.  1,  §  339. 

In  old  English  law.  Title;  ground  of 
ownership  of  land.  A  vero  domino  ejici 
potuit  et  impune,  si  iempus  quod  svffidat 
pro  iitulo  non  intervenerit ;  but  he  may  be 
ejected  by  the  true  owner,  and  with  impu- 
nity, if  a  time  have  not  intervened  sufficient 
to  constitute  a  title.     Bract,  fol.  165  b. 

A  lawful  cause  or  ground  of  possession. 
Titulus  est  justa  causa  possidendi  id  quod 
nostrum  est;  title  is  the  lawful  ground  of 
possessing  that  which  is  ours.  8  Co.  153  b. 
Co.  Litt.  345  b. 

TITULUS.  Lat.  In  old  ecclesiastical 
law.  A  temple  or  church;  the  material 
edifice,  (ecclesics  materialis.)  Spelman.  So 
called,  as  Spelman  supposes,  because  the 
priest  in  charge  of  it  derived  therefrom  his 
name  and  title, 

TO,  [Lat.  ad,  usque  ad,]  in  expressing 
a  boundary,  is  a  term  of  exclusion,  unless, 
by  necessary  implication,  manifestly  used 
in  a  different  sense.  '<  I  consider  the  law 
to  be  clearly  settled,  that  a  boundary  on  a 
stream,  or  by  a  stream,  or  *  to^  a  stream, 
includes  the  flats  at  least  to  low- water  mark, 
and  in  many  cases  to  the  middle  thread  of 
the  river.  It  may  be  different  when  the 
boundary  is  *to  the  bank,'  for  in  such 
cases,  the  boundary  is  or  may  be  limited  to 
the  very  bank,  and  may  not  extend  into  the 
stream,  or  the  flats  thereof."  Story,  J. 
3  Sumner's  E.  178. 

TO  LANGE  AND  TO  BRED.  A 
Saxon  or  old  English  phrase  used  in  Brae- 
ton,  the  meanmg  of  which  is  very  obscure. 
It  occurs  in  the  following  passage.  Et 
sciendum  quod  statim  in  ipsa  inquisitioiie, 
et  coram  coronatoribus,  prcesentatur  Eng- 
lischeria,  sed  diversimode  iamen,  secundum 
diversas  consuetudines  comitatuum.  In 
quibusdam  vero  comitatibus,  presentatur 
Englischeria,  sive  mortuus  fuerit  masculus 
sive  foemina^  per  duos  masculos  ex  parte  pa- 


tris,  et  per  duas  fosminas  ex  parte  matris, 
de  propinquioribus  parentibus  inter/eeii, 
qui  olim  dicebantur  So  lanfie  anH  CTo  bte^. 
And  it  is  to  be  known  that  Engleschery  is 
to  be  presented  immediately,  at  the  time  of 
taking  the  inquest,  and  before  the  coroners, 
but  yet  in  a  different  manner,  according  to 
tlie  different  customs  of  counties.  In  some 
coundes,  Engleschery  is  presented,  whether 
the  dead  person  be  a  male  or  a  female,  by 
two  males  on  the  part  of  the  father,  and  by 
two  females  on  the  part  of  the  mother,  of 
the  nearest  relatives  of  the  slain  person, 
who  were  anciently  called  To  lange  and  To 
bred.  Bract.  io\.  IZb.  The  context  seems 
to  explain  this  phrase  to  mean,  "  two  males 
and  two  females."  The  word  "  to,"  at  least 
is  clearly  expressive  of  number,  and  Cowell's 
version,  •'  Too  long  and  too  broad,"  is  ob- 
viously absurd. 

TO  WIT.  [Lat.  videlicet,  scilicet,  sci- 
endum; L.  Fr.  ascavoir,  asaver.]  Lite- 
rally, to  know.  See  Wit.  A  term  used 
to  ctiU  attention  to  something  particular,  or 
as  introductory  to  a  detailed  statement  of 
what  has  been  just  before  mentioned  gene- 
rally.    See  Scilicet, 

The  ancient  import  and^use  of  this  now 
familiar  expression  may  be  understood  from 
an  order  of  king  James  III.  of  Scotland  for 
dissolving  the  parliament  and  calling  a  new 
one,  entered  in  the  records  of  parliament, 
21st  February,  1487,  which  commences  as 
follows :  "  We  do  you  to  wit,  [that  is,  we 
make  you  to  know,  or  give  you  to  under- 
stand] that  our  sovereign  lord,  by  the  ad- 
vice of  his  council  has,"  <fec.  And  the 
same  form  of  expression  is  used  in  the  New 
Testament.     2  Cor.  viii.  1. 

TOFT.  JX.  Lat.  to/turn.]  In  old  Eng- 
lish law.  The  place  where  a  messuage 
has  stood;  the  site  of  a  decayed  house. 
Cowell.     Shep.  Touch,  (by  Preston,)  95. 

TOFTMAN.  [L.  Lat.  toftmannus.]  In 
old  English  law.  The  owner  of  a  toft. 
Cowell.     Spelman. 

TOFTUM.  L.  Lat.  A  toft ;  the  place 
where  a  messuage  or  house  has  stood. 
Glanv.  lib.  8,  c.  2.  Beg.  Orig.  2.  Spel- 
man. 

TOIL,  Togle.  In  Scotch  law.  Toll. 
Qui  habent  Toyle  et  Theme,  <fec.  Reg. 
Moj.  lib.  1,  c.  4,  §  2. 

TOL,  Thol.  Old  forms  of  Toll  Spel- 
man.   See  Tolli 
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TOLER,  Toller.  L.  Fr.  [from  Lat.  iol- 
Ure,  q.  v.]   To  take  away.     Briit.  c.  88. 

ToUt,    tolets,   iols,   toluz,  toU ;    taken 
away.     Kelham, 

TOLL.  [Sax.  tol,  thol ;  L.  Lat.  tolne- 
turn,  iholonium,  theolonium,  thelonium ; 
L.  Fr.  tolne,  toloun.']  In  Saxon  and  old 
English  law.  A  liberty  to  buy  and  sell 
witnin  the  precmcts  of  a  manor.  Lam- 
hard.  Archaim,  fol.  132.  Cowell  The 
liberty  of  having  a  fair  or  market.  Spelman, 

A  tribute  or  custom  paid  for  passage. 
Cowell, 

In  modem  English  law.  A  reasonable 
sum  due  to  the  lord  of  a  fair  or  market  for 
things  sold  there  which  are  tollable.  1 
CrM's  Real  Prop.  360,  §  683. 

A  duty  imposed  on  travellers  and  goods 
along  public  roads,   bridges,  <&c. 


To  TOLL,  [from  L.  Fr.  toller,  from 
Lat.  tollere,  q.  v.]  In  old  English  law. 
To  take  away ;  to  bar,  or  defeat.  To  toll 
an  entry  was  to  bar  or  defeat  it ;  to  take 
away  the  right  of  entry.  3  Bl.  Com.  176. 
Descents  were  said  to  toll  entries.  See 
Toller. 

TOLL  AND  TEAM,  Toll  and  Tern, 
Tol  and  Team.  Sax.  Words  constantly 
associated  in  Saxon  and  old  English  grants 
of  liberties  to  the  lords  of  manors.  Bract. 
fol.  66,  104  b,  124  b,  164  b.  They  appear 
to  have  imported  the  privileges  of  having  a 
market,  and  jurisdiction  of  villeins.  See 
Team. 

TOLL-THOROUGH.  In  English  law. 
A  toll  for  passing  through  a  highway,  or 
over  a  ferry  or  bridge.  Cowell.  A  toll 
paid  to  a  town  for  such  a  number  of  beasts, 
or  for  every  beast  that  goes  through  the 
town,  or  over  a  bridge  or  ferry  belonging 
to  it.  Com.  Dig.  Toll,  (C.)  A  toll  claimed 
by  an  individual  where  he  is  bound  to 
repur  some  particular  highway.  3  JSteph. 
Com.  267. 

TOLL-TRAVERSE.  In  English  law. 
A  toll  for  passing  over  a  private  man's 
ground.  Cowell.  A  toll  for  passing  over  the 
private  soil  of  another,  or  for  driving  beasts 
across  his  ground.  Cro.Miz.  110.  1  Crabb*8 
Heal  Prop.  100,  §  102.  3  Steph,  Com.  267. 

TOLL-TURN.  In  English  law.  Atoll 
on  beasts  returning  from  a  market.  1 
Crabb*s  Real  Prop.  101,  §  102.  A  toll 
paid  at  the  return  of  beasts  from  fair  or 
market,  though  they  were'not  sold.  Cowell. 


TOLLER,  Toler.  L.  Fr.  [from  Lat. 
tollere,  q.  v.]  To  take  away;  to  bar  or 
defeat.  Discente  que  tollent  entries ;  de- 
scents which  toll  or  bar  entries.  Litt. 
sect.  386. 

TOLLERE.  Lat.  In  the  civil  law. 
To  lift  up  or  raise  ;  to  elevate ;  to  build  up. 
See  Servitue  altius  non  toUendi. 

To  take  away;  to  dissolve  or  destroy. 
TolHtur  omnis  obligatio  solutione  efus  quod 
debetur :  every  obligation  is  dissolved  by 
the  payment  of  that  which  is  due.  Inei. 
3.  30.  pr. 

To  put  an  end  to  an  action.  Calv.  Lex. 
To  quash,  or  annul  a  judgment.  Id. 
Spigelius. 

To  bring  up,  or  educate.  Calv.  Lex. 
Adam* 8  Rom.  Ant.  61. 

In  old  European  law.  To  take  away. 
Eidem  terram  suam  in  loco  nuneupanie  illo, 
per  forciam  tulisset :  took  away  by  force 
from  the  same,  his  land  in  that  place 
named.  Marculf.  lib.  1,  c.  28.  J)e  qua- 
cunque  libet  re  forciam  fecerit,  et  per  vim 
tulerit;  of  whatever  thing  he  shall  have 
done  violence,  and  taken  away  by  force. 
L.  Ripuar.  apud  Spelman. 

TOLLUTUS,  Toltus,  Tultus.  L.  Lat. 
In  old  European  law.  Taken  away.  Bar- 
barous participles  formed  from  the  verb 
tollere,  (q.  v.)  Quicquid  ibi  U>\i\im/uerit; 
whatever  shall  have  been  there  taken.  L. 
Salic,  tit.  34.  Suum  mansum  ei  toUutum 
fuieset ;  his  manse  was  taken  from  him. 
Chart.  Alaman.  99.     Spelman. 

TOLNE.  L.  Fr.  Toll ;  toll  to  a  fair  or 
market.  Stat.  Weetm.  1,  c.  31.  2  ImU 
220. 

TOLNETUM.  L.  Lat.  In  old  English 
law.  Toll.  Si  sit  aliquis  qui  de  conceit- 
sione  domini  regis,  talem  habeat  libertatem, 
sicut  Sock  (ft  Sack,  Tolnetum,  Team,  d^c. : 
if  there  be  any  one  who  has  by  the  grant 
of  the  king,  such  a  liberty  as  Sock  and 
Sack,  Toll,  Team,  &c.  Bract,  fol.  122  b. 
The  same  with  theolonium,  (Lat.  veciigal.) 
8  Co.  46  b. 

A  tax,  charge  or  imposition.  Sine  omtd- 
bus  malis  tolnetis :  without  any  manner  of 
evil  tolls.  Magna  Charta,  c.  30.  See  Male 
tolt. 

TOLSESTER,  Tolsaster,  Tolcester.  [L. 
Lat.  tolcestrum.]  In  old  English  law.  A 
toll  or  tribute  of  a  sextary  or  sester  of  ale, 
paid  to  the  lords  of  some  manors  by  their 
tenants,  for  liberty  to  brew  and  sdl  ale ; 
a  species  of  excise.     Cowell. 
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TOLT.  [L.  Lat.  tolta,  from  tolUre,  to 
remove.]  In  old  English  practice.  A  writ 
by  which  a  cause  pending  in  a  court-baron 
was  removed  to  the  county  court.  CowelL 
Termes  de  la  ley.  F.  JS.B.ZY.  8  Bl 
Com,  34,  195.  So  called,  quia  toUit  atque 
eximit  causam  e  curia  baronum,  (because  it 
takes  away  and  removes  the  cause  from  the 
court  baron.)  3  Co.  pref.  It  was  a  pre- 
cept directed  by  the  sheriff  to  his  bailiff, 
commanding  him  to  go  to  the  lord's  court, 
and  take  away  the  plaint  which  was  there 
mto  his  county-court.  F,  N.  B.  ub,  sup, 
3  Bl,  Com,  Appendix,  No.  i.  sect.  2.  It 
seems  now  to  be  disused.  3  Slepk,  Com, 
393.     See  Tolla. 

TOLTA.  L.  Lat.  In  old  English  kw. 
Tolt ;  a  process  for  removing  a  cause  from 
a  court-baron.     Spelman, 

A  process  for  removing  a  cause  from  the 
jurisdiction  of  a  temporal  court.  Fla^i,  ear. 
Beg,  Term,  Faseh.  22  Fdw,  I.  Rot.  18. 
Spelman, 

Wrong;  rapine;  extortion;  any  thing 
exacted  or  imposed  contrary  to  right  and 
justice.  Fat,  48  Hen,  III.  in  Brady's  Hist, 
Eng,  Appendix,  235. 

TONNA.  L.  Lat.  In  old  English  law. 
A  ton.     Spelman, 

TONNAGIUM.  L.  Lat.  In  old  Eng- 
lish law.  A  custom  or  impost  upon  wines 
and  other  merchandize  exported  or  im- 
ported, according  to  a  certam  rate  per  ton. 
Spelman,     Cowell, 

TONNETIGHT.  In  old  English  law. 
The  quantity  of  a  ton  or  tun,  in  a  ship's 
freight  or  bulk,  for  which  tonnage  or  tun- 
nage  was  paid  to  the  king.  Fat,  2  Ric,  II. 
Cowell, 

TONODERACH.  In  old  Scotch  law. 
A  thief-taker,  (qui  fares  exquirit,)  LL, 
Kenethi  Begis,  §  5.     Spelman. 

TONSURA.  Lat.  [from  ^onefw-c,  to  shave 
or  clip.]  In  old  English  law.  A  shaving, 
or  polling ;  the  having  the  crown  of  the 
head  shaven;  tonsure.  One  of  the  pecu- 
liar badges  of  a  clerk  or  clergyman.  Ha- 
bitus et  tonsura  clericalis  ;  the  clerical  ha- 
bit and  tonsure,  without  which  no  man  ori- 
ginally could  be  admitted  to  the  privilege 
of  clergy.  2  Hal,  F.  C.  372.  4  Bl.  Com. 
366.     See  Clerical  tonsure, 

TONSURE.  [Lat.  Umsura,  q.  v.]  In  old 
English  law.    A  being  shaven ;  the  having 


the  head  shaven ;  a  shaven  head.     4  Bl, 
Com,  367.     See  Tonsura,  Clerical  tonsure* 

TONSUS.  Lat.  [from  totidere,  to 
shave.]  In  old  European  law.  Shaven; 
initiated  in  holy  orders,  (sacris  iniiiatus.) 
Spelman.  "Tiimmed  with  the  clerical 
tonsure."  4  Bl,  Com,  367.  Hence  priests 
were  sometimes  called  in  derision,  **  shave- 
lings." 

TONTINE,  [from  Tonti,  the  inventor.] 
A  loan  raised  on  life  annuities,  with  the 
benefit  of  survivorships.  Brande,  A  loan 
upon  the  principles  of  a  tontine  was  pro- 
posed to  congress  by  Mr.  Hamilton,  in  his 
Report  on  Fublic  Credit,  Jan.  9,  1790. 

TOP  ANNUAL.  In  Scotch  law.  An 
annual  rent  out  of  a  house  built  in  a  burgh. 
Scotch  Diet,    Whislvav), 

TOR.  Sax.  [L.  Lat.  torra,]  In  old 
records.     A  mount  or  hill.     Cowell. 

TORCENOUSE.  L.  Fr.  [from  tort, 
q.  v.]  Wrongful;  injurious;  tortious; 
distinguished  from  damaiouse,  (q.  v.)  JSn 
la  mercy  pur  sa  torcenouse  occupacion  ;  in 
mercy  for  his  wrongful  occupation.  Britt, 
c.  50.  Si  la  nosaunce  soil  damaiouse  et 
torcenouse,  adonques,  ihr,  Et  si  nent  tor- 
cenouse, uncore  fait  a  svjfrer,  tout  soit  ele 
damaiouse.  If  the  nuihance  be  damageous 
and  tortious,  [i.  e.  productive  both  of  loss 
and  wrong,  damnum  cum  injuria,]  then,  <fec. 
And  if  not  tortious,  it  must  be  submitted 
to,  though  it  may  be  damageous.  Britt. 
c.  61. 

TORN.  An  old  form  of  toum,  the 
sheriff's  county  court  in  England.  Mirr. 
c.  1,  §  16. 

TORNARE.  L.  Lat.  To  turn  ;  to  re- 
turn.    Spelman, 

TORNEAMENTUM.  L.  Lat.  In  old 
records.  A  tournament,  or  tourney.  Spel- 
man,    Cowell,  voc.  Turney. 

TORNETUM.  L.  Lat.  In  old  records. 
A  tax  or  acknowledgment  paid  to  the 
sheriff,  for  holding  his  toum,     Cowell. 

TORRALE.  L.  Lat.  [from  torrere,  to 
roast,  or  dry  by  fire.]  In  old  English  law. 
A  kiln  or  malt-house;  a  house  or  place 
where  grain  or  malt  was  dried.  Spelman. 
8  BL  Com.  235. 

TORT.    L.  Fr.  &  Eng.     [from  Lat.  tor^ 
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tus,  tortam,  twisted,  or  crooked.]  Wrong ; 
injury  ;  the  opposite  of  right,  (droit.)  So 
called  according  to  Lord  Coke,  because  it  is 
wrested,  or  crooked,  being  contrary  to  that 
which  is  right  and  straight.     Co.  Litt,  158 

b.  Celuy  que  &ro\t  avera,  recovere  ;  etque 
tort  avera,  soit  puny  ;  he  who .  shall  have 
the  right,  shall  recover ;  and  he  who  shall 
have  [done]  wrong  shall  be  punished.  Britt. 

c.  68.  De  son  tort  demesne,  (q.  v.)  of  his 
own  wrong.  De  fait  et  a  tort ;  de  facto 
and  wrongfully.     Britt,  c.  107. 

In  modem  practice,  tort  is  constantly 
used  as  an  English  word  to  denote  a  wrong 
or  wrongful  act,  for  which  an  action  will 
lie,  as  distinguished  from  a  contract.  3  BL 
Com.  117. 


TORT-FEASOR.     L.  Fr.  &  Eng.     A 
ronj 
Cowei 


wrong  doer ;  a  trespasser.     Cro.  Jac,  383. 
"  well. 


TORTIOUS.  [L.Fr.  torcenotise.]  Wrong- 
ful ;  having  the  quality  of  a  tort,  (q.  v.) 

TORTUM.  Lat.  [from  torquere,  to 
twisf  or  crook.]  Crooked ;  twisted  ;  not 
straight. 

Injustice ;  wrong ;  the  opposite  of  right, 
i^ectum.)     Spelman, 

TOSCHEODERACH.  In  old  Scotch 
and  Irish  law.  A  Serjeant,  or  serjeant-at- 
arms,  (serviens  curice  ;)  one  who  executed 
the  process  of  the  courts  in  summoning 
parties ;  a  messenger  or  summoner.  JReff, 
Maj.  lib.  1,  c.  C,  8  7.  Skene  translates  it 
"  ane  mair  of  fee. '     Spelman. 

TOT.  In  old  English  practice.  A  word 
written  by  the  foreign  opposer  or  other  offi- 
cer, opposite  to  a  debt  due  the  king,  to  de- 
note that  it  was  a  good  debt ;  which  was 
hence  said  to  be  totted.  Stat.  42  Edw. 
III.  c.  9.  Stat.  1  Fdw.  VI.  c.  16.  Co- 
well. 

TOT.  L.  Fr.  [from  Lat.  totus.]  All ; 
although.     Kelham. 

Tot  a  primer  ;  as  soon ;  immediately.  Id. 
Tot  en  tot ;  wholly  ;  entirely.     Id. 
Totfois  ;  tot  votes  ;  always.     Id. 
Tot  le  meins ;  full  at  the  least.     Id. 
Tot  outre  ;  entire.     Id. 

TOTAL  LOSS.  In  insurance  law.  A 
loss  on  account  of  which  the  assured  is  en- 
titled to  recover  from  the  underwriter  the 
whole  amount  of  his  subscription.  2  Ar- 
nould  on  Ins.  990,  (993,  Perkins'  ed.)  A 
total  loss,  withm  the  meaning  of  the  policy, 
may  arise  either  by  the  total  destruction  of 


the  thing  insured,  or,  if  it  specifically  re- 
mains, by  such  damage  to  it  as  renders  it 
of  little  or  no  value.  3  KenVs  Com.  318. 
A  loss  is  said  to  be  total,  if  the  voyage  be 
entirely  lost  or  defeated,  or  not  worth  par- 
suing,  and  the  projected  adventure  frus- 
trated.    Id.  ibid. 

An  absolute  total  loss  takes  place  when 
the  subject  insured  wholly  perishes,  or  its 
recovery  is  rendered  irretrievably  hopeless ; 
and  it  is  one  which  entitles  the  assured  to 
claim  from  the  underwriter  the  whole 
amount  of  his  subscription,  without  giving 
notice  of  abandonment.  2  Arnould  on  Ins. 
990,  (993,  Perkins'  ed.) 

A  constructive  total  loss  takes  place 
when  the  subject  insured  is  not  wholly 
destroyed,  but  its  destruction  is  rendered 
highly  probable,  and  its  recovery,  though 
not  utterly  hopeless,  yet  exceedingly  doubt- 
ful. Id.  ibid.  It  is  a  constructive  total 
loss  if  the  thing  insured,  though  existing  in 
fact,  is  lost  for  any  beneficial  purpose  to  the 
owner.  In  such  cases,  the  insured  may 
abandon  all  his  interest  in  the  subject  in- 
sured, and  all  his  hopes  of  recovery,  to  the 
insurer,  and  call  upon  him  to  pay  as  for  a  to- 
tal loss.  3  Kent's  Com.  318.  To  recover 
from  the  insurer  in  such  cases,  an  abandon- 
ment is  indispensable.     Id.  320,  321. 


TOTIDEM    VERBIS, 
many  words. 


Lat.      In   so 


TOTIES  QUOTIES.  Lat.  Literally, 
so  often, — as  often.  As  often  as ;  as  often 
as  it  shall  happen.  Toties  quoties  sibi,  aut 
eorum  num^ero  majori,  conveniens  fore  vide- 
biiur ;  as  often  as  it  shall  seem  meet  to 
them,  or  the  greater  number  of  them.  7 
Man.  d  Or.  39. 

TOTUM.     Lat.     The  whole;  all.     T#. 

tnni    prvfcrtnr    nlcni^ntt     parti.        The 

whole  is  preferred  to  any  single  part,  3 
Co.  41  a,  Ratcliff's  case.  The  whole 
blood  should  inherit  before  the  half  blood. 
Id.  ibid. 

TOUCH.  In  insurance  law.  To  stop 
at ;  to  stop  at  a  port.  If  there  be  liberty 
granted  by  the  policy  to  touch,  or  to  touch 
and  stay,  at  an  intermediate  port  on  the 
passage,  the  better  opinion  now  is,  that  the 
insured  may  trade  there,  when  consistent 
with  the  object  and  the  furtherance  of  the 
adventure,  by  breaking  bulk,  or  by  dis- 
charging and  taking  in  car^o,  provided  it 
produces  no  unnecessary  delay,  nor  en- 
hances nor  varies  the  risk.  3  Kent's  Com. 
314,  and  cases  there  cited.    These  words 
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were  formerly  construed  more  strictly.     1 
Amauld  m  Ins.  364,  (370,  Perkins'  ed.) 

TOUCHER.  L.  Fr.  To  relate  to ;  to 
affect ;  to  touch.  Une  manere  de  cLccion  y 
ad  pledable  en  nostre  court,  que  est  appele 
mizte,  par  taunt  que  ele  toucbe  la  persons 
v's  que  la  demaundeestfaite,  et  estre  ceo,  ele 
touche  la  chose  deinaunde ;  there  is  one 
kind  of  action  pleadable  [i.  e.  that  may  be 
brought]  in  our  court,  which  is  called  mixt, 
for  as  much  as  it  touches  the  person  agdnst 
whom  the  demand  is  made ;  and  besides 
this,  it  touches  the  thing  demanded.  Britt, 
c.  71.  Articles  touchauntz  nostre  corone. 
Id.  c.  29. 

TOURN,  Tom,  Turn.  [L.  Fr.  tourne ; 
L.  Lat.  toumus,  turnus,  from  tour,  a  cir- 
cuit, or  perambulation.]  In  old  English 
law.  The  county  criminal  court,  held  be- 
fore the  sheriff  twice  a  year,  in  every  hun- 
dred of  the  kingdom.  The  tourn  and  the 
leet  were  originally  one;  and  hence  this 
court  is  called  the  turn  [i.  e.  the  circuit]  of 
the  sheriff  to  keep  a  court  leet  in  each  re- 
spective hundred.  2  Inst.  71.  Mirr.  c.  1, 
§  13,  16.  Magna  Charta,  c.  86.  Bract 
fol.  166.  4  Bl.  Com.  273.  Britton  ob- 
serves, that  that  which  is  called  before  the 
sheriff,  the  tour  of  the  sheriff,  {tour  de  vis- 
counts,)  is  called,  in  the  court  of  a  freeman, 
and  in  franchises  and  in  hundreds,  view  of 
frank  pledge,  (the  old  name  of  the  leet.) 
Britt.  c.  29. 

.  TOUT  TEMPS  PRIST.  L.  Fr.  [L. 
L&t.  semper  paratus.]  Always  ready.  The 
emphatic  words  of  the  old  plea  of  tender ; 
the  defendant  alleging  that  he  has  always 
been  ready,  {tout  temps  prist,)  and  still  is 
ready,  (et  uncore  prist,)  to  discharge  the 
debt.     3  Bl.  Com.  303.     2  Salk,  622. 

TOUT  UN  SOUND.  L.  Fr.  [L.  Lat. 
idem  sonans.]  All  one  sound;  sounding 
the  same.  An  expression  formerly  applied 
to  a  name  where  it  sounded  in  pronuncia- 
tion so  Uke  another,  as  not  to  be  distin- 
guished. In  debt,  where  the  writ  was 
against  Baxster,  and  the  obligation  was 
Baxter,  the  writ  was  held  good,  because  it 
is  all  one  sound  in  speech,  {eo  que  il  est 
tout  un  sound  en  parlans.)  xearbook,  M. 
3  Hen.  IV.  4. 

TOWN.  [L.  Fr.  ville ;  L.  Lat.  villa; 
Lai.  oppidum.]  A  collection  of  houses  in 
one  neighborhood  ;*  a  generical  term,  com- 
prehending under  it  the  several  species  of 
cities,  boroughs  and  common  towns.  1  Bl. 
Com.  116. 


In  modern  law,  the  term  town  is  usually 
applied  to  a  collection  of  houses  larger  than 
a  village,  but  anciently  it  seems  to  have 
comprehended  ang  collection  of  houses, 
however  small.  Indeed,  Su:  W.  Blackstone 
supposes  the  word  to  have  particularly  de- 
noted a  tithing,  which  was  almost  the  small- 
est civil  division  of  the  kingdom,  consisting 
of  ten  houses  or  families.  1  BL  Com.  1 1 4, 
115.  "  Tithings,  towns,  or  vills,"  he  ob- 
serves, "are  of  the  same  signification  in 
law.''  Id.  114.  Lord  Coke  gives  to  towns 
one  mark  of  distinction,  viz.,  the  circum- 
stance of  having,  or  having  had,  in  time 
past,  a  church  and  celebration  of  divine 
service,  sacraments  and  burials;  without 
which,  he  observes,  it  cannot  be  a  town  in 
law.  Co.  Litt.  116  b.  But  Blackstone 
regards  this  as  rather  an  ecclesiastical  than 
a  civil  distinction.  1  Bl.  Com.  114.  Lit- 
tleton observes,  that  every  borough  is  a 
town,  but  not  e  converso.     Litt.  sect.  171. 

In  the  United  States,  the  term  town  is 
generally  used  to  denote  those  civil  divi- 
sions or  sub-divisions  of  a  state  which  are 
intermediate  between  villages  on  the  one 
hand,  and  cities  on  the  other.  It  is,  how- 
ever said  to  denote  in  Pennsylvania,  and 
some  others  of  the  middle  states,  both  a  vil- 
lage and  a  city.  Bouvier.  This  is  pre- 
serving the  ancient  general  sense  of  the 
word.  In  New -York  and  the  eastern 
states,  towns  or  townships  are  the  subdi- 
visions of  counties,  including  within  their 
limits,  villages  and  towns  proper.  Webster 
observes  that  ''in  the  United  States,  the 
circumstance  that  distinguishes  a  town  from 
a  city,  is  generally  that  a  city  is  incorpo- 
rated with  special  privileges,  and  a  town  is 
not."  But  in  many  of  the  states  there  are 
incorporated  towns  which  are  not  cities, 
and  there  are  also  incorporated  villages. 

Town  is  derived  by  Webster  from  the 
Sax.  tun,  from  tynan,  to  shut,  and  origin- 
ally imported,  according  to  the  same  au- 
thority, a  walled  or  fortified  place ;  a  col- 
lection of  houses  inclosed  with  walls, 
hedges,  or  pickets  for  safety.  This  is  ma- 
king the  radical  idea  of  the  word  the  same 
with  that  claimed  for  borough,  from  burgus, 
(qq.  V.)  But  according  to  Blackstone,  the 
original  import  of  the  word  toum  was  tithing 
or  vill,  a  neighborhood  of  ten  families, 
which  would  justify  the  derivation  of  the 
word  from  the  Sax.  tien,  ten  ;  and  this  ac- 
cords with  the  derivation  of  borough  from 
the  Sax.  borg,  borh,  or  borhoe,  the  Saxon 
name  of  the  tithing  or  decennary.  See 
Borough. 

The  corresponding  Latin  word  vUla  seems 
to  have  undergone,  in  England^  changes  of 
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signifioation  similar  to  those  of  the  English 
town.  Spelman  observes  that  villa,  among 
the  Anfflo-Sazons  was  used  in  its  Roman 
sense  of  a  farm  or  private  country  residence, 
{pro  pradio  unius  alicujus  in  rure,)  pro- 
vided with  suitable  buildings  for  laying  up 
the  fruits  raised  upon  it,  {cum  idoneis  cedi' 
bus  ad  reponendos  ejusdem  fructus  hones- 
tato ;)  and  that  it  was  not  originally  em- 
ployed in  the  sense  of  a  collection  or  neigh- 
borhood of  several  mansions,  (the  proper  sig- 
nification of  the  Latin  oppidum,)  though 
in  the  course  of  time  it  came  to  be.  Spel- 
man, voc.  Villa,  Bracton  in  explaining 
the  origin  in  England,  of  the  word  villa, 
throws  some  light  on  the  primitive  meaning 
of  tovm,  Ei  unde  videnaum  est,  quid  stt 
mansio  et  quid  sit  villa,  JEt  sciendum  quod 
dejure  gentium  agris  sunt  termini  positi, 
{gdificia  sunt  collata  sive  vicinata,  et  ex  qua 
collatione  fiunt  dvitates  et  villm,  et  explu- 
ribus  csdifieiis  collatis  et  vicinatis,  et  non  ex 
una  csdifido  construeto.  Ut  si  quis  in  agris 
unicum  facial  csdificium,  non  erit  ibi  vUla, 
sed  cum  ex  processu  temporis  ineeperint 
coadjuvari  \coadunarif\  et  vicinari  plura 
(sdifida,  incipit  esse  villa,  <&c.  We  must 
see  then,  what  a  mansion  is,  and  what  a 
town  or  vill  is.  And  it  is  to  be  understood 
that  according  to  the  law  of  nations,  [that 
is,  the  public  or  general  law  of  states,]  cer- 
tain limits  are  marked  out  in  lands,  and 
houses  built  together,  [within  them]  or 
erected  into  a  neighborhood,  out  of  which 
cities  and  towns  are  formed,  which  are  thus 
composed  of  several  buildings  erected  to- 
gether, and  not  of  a  single  edifice.  Hence 
where  a  man  builds  a  single  house  upon  his 
land,  it  will  not  be  a  town  or  vill ;  but  when 
in  process  of  time,  several  buildings  have 
become  united  together  for  common  safety, 
and  formed  into  a  neighborhood,  it  begins 
to  be  a  town,  ckc.  Bract,  fol.  211.  From 
what  the  same  author  has  said  in  another 
passage,  it  would  appear  that  two  houses 
standing  in  the  neighborhood  of  each  other 
would  not  constitute  a  vill,  or  town,  but  any 
larger  number  would.    See  Bract,  fol.  434. 

TRABES.  Lat.  In  the  civil  law.  A 
beam  or  rafter  of  a  house.     Calv,  Lex. 

In  old  English  law.  A  measure  of  grain, 
contuning  twenty- four  sheaves :  a  t£ative. 
Spelman. 

TRACE  A.  L.Lat.  In  dd  English  law. 
The  track  or  trace  of  a  felon,  by  which  he 
was  pursued,  with  the  hue  and  cry ;  a  foot- 
step, hoof-print  or  wheel-track.  Bract. 
fol.  116,  121  b. 

TRACTARE.     Lat.    To  treat,  or  han- 


dle. Mc^e  tractare ;  to  mal-treat,  or  ill- 
treat.  Verberaverunt  et  male  traotaverunt ; 
beat  and  ill  treated.     Bract,  fol.  57. 

TRADAS  IN  BALLIUM.  L.  Lat, 
(You  deliver  to  bail.)  In  old  English  prac- 
tice. The  name  of  a  writ  which  might  be 
issued  in  behalf  of  a  party  who,  upon  the 
writ  de  odio  et  atia,  had  been  found  to  have 
been  maliciously  accused  of  a  crime ;  com- 
manding the  sheriff  that  if  the  prisoner 
found  twelve  good  and  lawful  men  of  the 
county  who  would  be  mainpernors  for  him, 
he  should  deliver  him  in  baU  to  those 
twelve,  until  the  next  assize.  Bract,  fol. 
123.     1  Beeves'  Hist.  262. 

TRADE.  The  act  or  business  of  ex- 
changing commodities  by  barter;  or  the 
business  of  buying  and  selling  for  money ; 
traffic ;  barter.      Webster. 

The  business  which  a  person  has  learned 
and  which  he  carries  on  for  procuring  sub- 
sistence, or  for  profit ;  occupation,  particu- 
larly mechanical  emplojrment ;  distinguish- 
ed from  the  liberal  arts  and  learned  pro- 
fessions, and  from  agriculture.     Id, 

TRADER.  One  who  trades  ;  one  who 
is  engaged  in  trade,  or  the  business  of  buy- 
ing and  selling ;  one  who  gets  a  livelihood 
by  bu3ring  and  selling  for  gain.*  2  Kent's 
Com.  889.  2  Bl.  Com.  476.  2  SUpk, 
Com.  196. 

The  meaning  of  the  word  trader  in  the 
English  bankrupt  law  has  been  enlarged 
from  time  to  time  by  statute,  until  it  now 
includes  the  following  descriptions  of  per- 
sons ;  viz.  bankers,  brokers,  persons  using 
the  trade  of  a  scrivener,  receiving  other 
men's  monies  or  estates  into  their  trust  or 
custody,  persons  insuring  ships  or  their 
freight  or  other  matters  against  perils  of  the 
sea,  warehousemen,  wharfingers,  packers, 
builders,  carpenters,  shipwrights,  victual- 
lers, keepers  of  inns,  taverns,  hotels  or  cof- 
fee-houses, dyers,  printers,  bleachers,  ful- 
lers, calenderers,  cattle  or  sheep  salesmen, 
livery-stable  keepers,  coach  proprietors, 
carriers,  ship-owners,  auctioneers,  apothe- 
caries, market-gardeners,  cow-keepers,  brick- 
makers,  alum-makers,  lime-burners  and  mil- 
lers. Stat.  6  Geo.  IV.  c.  16,  s.  2.  Stat. 
6  &  6  Vict.  c.  122,  s.  10.  2  SUph.  Com. 
194,  note  (^.) 

TRADERE.  Lat.  To  deliver ;  to  trans- 
fer the  possession.  In  the  civil  law,  this 
word  was  properly  expressive  of  the  mere 
fact  of  transfer,  without  reference  to  the 
right.  Calv.  Lex,  But  it  signified  also  a 
transfer  of  the  property.    Inst.  2.  1.  40. 
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TRADESMAN.  In  England,  a  shop- 
keeper ;  a  small  shop-keej[;e)*. 

In  the  United  States,  a  mechanic  or  ar- 
tificer of  any  kind,  whose  livelihood  depends 
upon  the  labor  of  his  hands.  Bell,  J.,  4 
Penn.  St.  (Barr's)  E.  472. 

In  a  larger  sense,  any  person  engaged  in 
mechanical  pursuits  and  employments;  inclu- 
ding manufacturers  of  every  class.    Id,  473. 

TRADITIO.  Lat.  [from  &adere,  to 
deliver.]  In  the  civil  law.  Delivery ; 
transfer  of  possession ;  a  giving  possession 
of  a  corporeal  thing.  Heineccius  defines  it, 
modus  acquirendi  derivativus  qtio  dominus, 
quijuR  et  animum  alienandi  habet,  rem  cor- 
poralem  exjusta  causa  in  aecipientem  trans- 
fert ;  (a  derivative  mode  of  acquiring,  by 
which  the  owner  of  a  corporeal  thing,  hav- 
ing the  right  and  the  will  of  alienmg  it, 
transfers  it  for  a  lawful  consideration  to 
the  receiver.)  Heinec.  JElem,  Jur,  Civ, 
lib.  2,  tit.  1,  §  380. 

In  old  English  law.  Delivery  or  livery. 
JSst  traditio  de  re  corporali  propria  vel  ali- 
ena,  de  persona  in  personam  de  m^nu  pro- 
pria vel  aliena,  sicut  procuratoria,  dum 
tamen  de  voluniate  domini,  in  alterius 
manum  gratuiia  translatlo,  Et  nihil 
aliud  est  traditio,  in  uno  sensu,  nisi  in  pos- 
sessionem inductio  de  re  corporali,  ideo  dici- 
tur  quod  res  incorporalis  non  patitur  tra- 
ditionem;  sicut  ipsum  jus  quod  rei  sive 
eorpori  inhceret ;  et  quia  non  possunt  res 
incorporates  possideri  sed  quasi,  ideo  tra- 
ditionem  rum  patiuntur,  sed  quaai,  nee  ad- 
guiruntur  nee  retinentur  nisi  per  patientiam 
et  usum.  Delivery  is  the  voluntary  trans- 
fer of  one's  own  or  another's  corporeal  thing, 
from  person  to  person,  out  of  one's  own 
hand  or  another's  (as  of  an  attorney's,  if 
with  the  consent  of  the  principal)  into 
the  hands  of  another  person.  And  de- 
livery is  nothing  else,  in  one  sense,  than  the 
induction  into  possession  of  a  corporeal 
thing,  so  called,  because  an  incorporeal 
thing  does  not  admit  of  delivery,  such  as 
the  right  itself  which  inheres  in  the  tiling 
or  corpus  ;  and  because  incorporeal  tilings 
cannot  be  possessed,  but  as  it  were,  there- 
fore they  do  not  admit  of  delivery,  but  as 
it  were,  nor  are  they  acquired  nor  retained 
except  by  sufferance  and  use.  Bract,  fol. 
39  b.  This  passage  is  materially  abridged 
by  Blackstone  in  quoting  it.  2  Bl,  Com*  317. 

Tr«4iU«  l««Hi  facll  chartani.      Delivery 

makes  a  deed  speak.  5  Cb.  1  a,  Clayton  s 
case.  Delivery  gives  effect  to  the  words  of 
a  deed.    Id,  ibid, 

TRADITIO  CLAVIUM.  Lat.  In  the 
ovril  law.    Delivery  of  keys ;  a  symbolical 
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kind  of  delivery,  by  which  the  ownership  of 
merchandize  in  a  ware-house  might  be 
transferred  to  a  buyer.    Inst,  2.  1.  44. 

TRADITION.  Delivery.  A  close 
translation  or  formation  from  the  Lat.  tra- 
ditio, (q.  V.)     2  BL  Com,  307. 

mADITUR  IN  BALLIUM.  L.  Lat. 
In  old  practice.  Is  delivered  to  bail.  Em- 
phatic words  of  the  old  Latm  bail-piece. 
1  Salk.  105. 

TRAHENS.  Lat.  [from  trakere,  to 
draw.]  In  French  law.  The  drawer  of  a 
bill.     Story  on  Bills,  §  12,  note. 

TRAHERE.  Lat.  In  old  English  law. 
To  draw ;  as  a  principal  thing  does  an  in- 
cident. Id  quod  majiia  cat  trahit  ad  ae  id 
qnad  miaaa  cat.  That  which  is  greater 
draws  to  it  that  which  is  less.  Bract,  fol. 
175. 

To  draw  or  bring  in  by  superior  power ; 
to  draw  a  person  against  his  will ;  to  bring 
into  court.  Trakere  in  placiium  ;  to  draw 
into  plea ;  to  make  one  a  party  to  a  suit. 
A  queritur  quod  B.  trahit  eum  in  placitum  ; 
A.  complains  that  B.  draws  him  into  plea. 
Reg,  Orig,  34.  Si  contra  voluntatem  tra- 
hatur  in  placitum  ;  if  against  his  will  he 
be  drawn  into  plea.     Bract,  fol.  402. 

In  the  civil  law.  To  put  olf ;  to  delay 
or  protract.     Calv,  Lex. 

TRAIL-BASTON.  [from  Fr.  trail,  to 
draw,  and  haston,  a  staff.]  Draw- staff. 
The  name  given  to  certain  justices  appoint- 
ed by  Edward  I.  with  extraordinary  pow- 
ers to  try  offences,  and  particularly  with 
authority  to  inquire  into  and  punish  the 
malpractices  of  sheriffs,  coroners,  sub-es- 
cheators,  constables,  bailiffs  and  other  of- 
ficers. See  Justices  of  Trail-baston,  Spel; 
man  gives  at  length  a  commission  of  this 
kind  granted  by  the  king  in  the  fifth  year 
of  his  reign  to  Roger  de  Grey,  and  others 
his  justices  for  the  counties  of  Essex,  Hert- 
fordshire, Cambridgeshire  and  Huntingdon* 
shire. 

TRAITOROUSLY.  In  criminal  plead- 
ing. An  essential  word  in  indictments  for 
treason.  The  offence  must  be  laid  to  have 
been  committed  traitorously.  Wharton's 
Am.  Crim.  Law,  100. 

TRAJECTITIUS.  Lat.  [from  fra- 
jicere,  to  send  across.]  In  the  civil  law. 
Sent  across  the  sea.  See  Ftcunia  trajeo* 
titia. 


Digitized  by 


Google 


TRA 


(004) 


TRA 


131ANSACTI0.  Lat.  [from  trans- 
agere,  to  finish.]  In  the  civil  law.  The 
settlement  of  a  suit  or  matter  in  controversy, 
by  the  litigating  parties,  between  them- 
selves, without  referring  it  to  arbitration. 
Hallifax  Anal.  b.  3,  c.  8,  num.  14.  An 
agreement  by  which  a  suit,  either  pending 
or  about  to  be  commenced,  was  forborne 
or  discontinued  on  certain  terms.  Calv. 
Lex. 

TRANSCRIBERE.  Lat.  [from  <ran*, 
over  or  across,  and  scribere,  to  write.]  To 
write  over ;  to  copy ;  to  transcribe. 

In  the  civil  law.  To  transfer ;  to  trans- 
fer one's  right  to  another.     Calv.  Lex. 

TRANSCRIPT.  L.  Fr.  <k  Eng.  [L. 
Fr.  transescrit,  from  Lat.  transcriptum,  q. 
v.]  In  practice.  A  copy,  particularly  of 
a  record.  This  has  always  been  the  im- 
port of  the  word,  it  rarely  or  never  being 
applied  to  copies  of  other  writings.  JEt  le 
transcript  de  eel  enroulement  soit  delivere  al 
vhconte  ;  and  the  transcript  of  this  enrol- 
ment shall  be  delivered  to  the  sheriflf.  Britt. 
c.  2. 

TRANSCRIPTUM.  Lat.  In  old  prac- 
tice.    A  transcript.     Eep.  Orig.  169. 

To  TRANSFER,  [from  Lat.  trans/erre, 
q.  v.]  To  carry  or  pass  over ;  to  pass  a 
thing  over  to  another ;  to  convey.  Usually 
applied  to  the  acts  of  persons,  but  expres- 
sive also  of  the  act  or  operation  of  the 
law. 

TRANSFER.  [Lat.  translatio.]  The 
passing  of  a  thing  or  of  property  from  one 
person  to  another ;  alienation  ;  convey- 
ance.    2  Bl.  Cam.  294. 

TRANSFERRE.  Lat.  [from  trans,  over 
or  across,  and  ferre,  to  bring.]  To  bring 
over  or  across ;  to  bring  or  carry  from  one 
place  or  person  to  another ;  to  transfer. 

According  to  Lord  Coke,  this  is  a  more 
general  word  than  alienare,  (q.  v.)  2  Inst. 
406.  Trans/eruntur  dominia  sine  titulo  et 
traditione,  per  usucapionem,  scil.  per  Ion- 
gam,  continuam  et  pacificam  possessionem. 
Properties  are  transferred  without  title  and 
dehvery,  by  usucapion,  that  is  to  say,  by 
long,  continued  and  peaceable  possession. 
CcLitt.  113. 

TRANSFRETARE.  L.  Lat.  [from 
trans,  across,  and /return,  a  strait.]  In  old 
English  law.  To  cross,  a  strait,  or  the 
strait.  Particularly  applied  to  the  Straits 
of  Dover.    Meg.  Orig.  193  b.     LieenHa 


tramfretandi ;  liberty  to  cross  the  strut. 
Id.  ibid. 

TRANSFRETATIO.  Lat.  [from  tratu- 
fretare,  q.  v.]  In  old  English  law.  A 
crossing  of  the  Strait  (of  Dover ;)  a  pass- 
ing or  sailing  over  from  England  to  France. 
The  royal  passages  or  voyages  to  Gascony, 
Brittany  and  other  parts  of  France,  were  so 
called  ;  and  time  was  sometimes  computed 
from  them.  Stat,  of  Mertan,  c.  8.  Stat, 
of  Marlbridge,  c.  9. 

TRANSGRESSIO.  Lat.  [from  trans- 
gredi,  to  pass  or  step  over.]  In  old  Eng- 
lish law.  Transgression ;  violation  of  law, 
either  by  going  beyond  measure,  (excedendo 
modum  et  mensuram,)  or  doing  less  than 
one  ought,  {yelfadendo  citra  debit um,)  out 
of  malice  and  fraud,  or  by  negligence  and 
omission.     Bract,  fol.  101  b. 

Trespass.  Breuia  de  transgressione ; 
writs  of  trespass.     Beg.  Orig,  92,  et  seq. 

TRANSIGERE.  Lat.  [from  trans, 
across  or  through,  and  agere,  to  drive.] 
Literally,  to  drive  through.  To  press  to  a 
conclusion ;  to  dispatch  or  bring  to  an  end. 

In  the  civil  law.  To  terminate  a  contro- 
versy ;  to  end  or  settle  a  matter  in  litiga- 
tion. Properly  said  of  a  plaintiff  who 
withdrew  or  discontinued  his  action,  upon  a 
settlement  with  the  defendant ;  and  was 
thus  said  a&  actione  transire,  to  pass  from 
or  relinquish  his  action.     Calv.  Lex. 

TRANSIRE.  Lat.  [from  trans,  across 
or  over,  and  ire,  to  go.]  To  go,  or  pass 
over;  to  pass  from  one  thing,  penon  or 
place  to  another ;  to  become  changed  from 
one  thing  into  another. 

TwmwuH  ia  rem  jadicatsM.       It    passes 

into  a  matter  adjudged :  it  becomes  con- 
verted into  a  res  judicata  or  judgment.  A 
contract  upon  which  a  judgment  is  ob- 
tained is  said  to  pass  in  rem  judicatam. 
Story,  J.,  2  Sumner's  H.  436.  Lord 
Ellenborough,  C.  J.,  S  East,  251.  Spen- 
cer, C.  J.,  18  Johns.  R.  480.  When 
a  cause  of  action  has  once  passed  in  rem 
judicatam,  the  defendant  and  every  other 
person  is  forever  afterwards  precluded 
from  availing  himself  of  any  pre-existing 
matter,  which  might  have  been  insisted  upon 
in  bar  of  the  recovery.  Van  Ness,  J.,  14 
Johns.  R.  442.  This  phrase  occurs  in  the  old 
statute  of  Articuli  Cleri.  Si  aliqua  causa 
vel  negotium,  cujus  cognitio  spectat  ad  forum 
ecclesiasticum,  et  coram  ecclesiastico  judiee 
fuerit  sententicUiter  terminatum,  et  transierit 
in  rem  judicatam,  nee  per  appellationemfue- 
rit  suspensum,  <fec.  If  any  cause  or  matter, 
the  cognizance  whereof  belongs  to  the  ec- 
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desiastical  court,  and  which  shall  have  been 
termiaated  bj  sentence  before  the  eccles- 
iastical judge,  and  shall  have  passed  into  a 
matter  adjudged,  and  not  been  suspended 
by  appeal,  «fec.  Artie,  Cleri,  c.  6.  Brac- 
ton  applies  it  to  a  judgment  which  becomes 
absolute  or  final  from  lapse  of  time.  Post 
longum  intervallum  irdknssii  judicium  in  au- 
toritatem  rei  judicatae.     Bract,  fol.  288. 

Trmasit  terra  cam  •■«■«.       The    land 

passes  with  the  burden;  the  land  passes 
with  the  incumbrance  attached  to  it. 
Where  land  passes  from  one  person  to  ano- 
ther, the  coveaants  created  by  the  original 
deed  of  conveyance  pass  along  with  it,  and 
bind  the  present  owner  or  occupier.  Co. 
LitL  231  a.  Shep.  Touch,  178.  Applied 
to  the  obligation  of  covenants  running  with 
land.     Broom's  Max.  204,  313. 

TRANSIRE.  L.  Lat.  In  old  English 
law.  The  name  given  to  a  custom-house 
warrant  or  let-pass,  [permit.]  Stat,  14 
Ckar.  II.  c.  11.     Cowell. 

TRANSITORY,  [from  Lat.  transUorius, 
from  transire,  to  pass  over.]  Passing  from 
place  to  place;  that  may  pass  or  be 
changed  from  one  place  to  another ;  not 
confined  to  one  place ;  the  opposite  of  local. 
A  transitory  action  is  one  that  may  be 
brought,  or  in  which  the  venue  may  be 
laid  m  any  county.  Steph.  PL  289.  1 
Tidd's  Pr.  427. 

TRANSITURA.  L.  Lat.  In  old  Eu- 
ropean law.  A  tribute  paid  for  the  liberty 
of  passage.     Capit.  Carol,  lib.  4,  c.  59. 

TRANSITUS.  Lat  [from  transire,  to 
pass  over.]  Passage  from  one  place  to  ano- 
ther; transit.  In  transitu;  on  the  pas- 
sage, transit  or  way.  2  Kcn^s  Com,  543. 
"  The  (ransiius  of  the  goods,  and  conse- 
quently the  right  of  stoppage,  is  determined 
by  actual  delivery  to  the  vendee,  or  by  cir- 
cumstances which  are  equivalent  to  actual 
delivery."  Id.  ibid.  See  Stoppage  in  tran- 
situ. 

TRANSLATION,  [from  Lat.  translatio, 
from  transferre,  to  transfer.]  Transfer ;  a 
transferring.  "A  translation  or  transfer 
of  property  being  thus  admitted  by  law,  it 
became  necessary  that  this  transfer  should 
be  properly  evidenced."  2  Bl.  Com.  294. 
This  word  is  closely  formed  from  the  trans- 
latio  of  the  civil  law,  but  is  rarely  used. 

In  ecclesiastical  law.  The  removal  of  a 
bishop  from  one  diocese  to  another.  Cow- 
ell.    1  Wooddes.  Lect.  178. 


TRANSPAS8ARE.  L.  Lat.  In  old  Eu- 
ropean law.  To  pass  or  go  through.  L, 
Alaman.  tit.  82.     Spelman, 

TRANSPORTATION,  [from  Lat.  trans- 
portatio,  from  transportare,  to  carry  over.] 
In  English  criminal  law.  The  sendmg  of 
a  person  out  of  the  kingdom,  as  a  punish* 
ment ;  the  sending  a  convicted  criminal  in- 
to another  country;  banishment  or  exile. 
1  Bl.  Com.  137.     3  Id.  377. 

Transportation  is  said  by  Sir  W.  Black- 
stone  to  be  "a  punishment  at  present  un- 
known to  the  common  law,  and  wherever  it 
is  now  inflicted,  it  is  either  by  the  choice 
of  the  criminal  himself,  to  escape  a  capital 
punishment,  or  else  by  the  express  direc- 
tion of  some  modem  act  of  parliament." 
1  Bl.  Com,  ub.  sup.  It  is  said  by  Mr.  Bar- 
rington  to  have  been  first  inflicted  as  a 
punishment,  by  statute  39  Eliz.  c.  4.  Barr. 
Ant.  Stat.  446.  Dr.  Wooddesson  observes 
that  the  first  mention  of  transportation  eo 
nomine,  is  in  the  Statute  18  (Jar.  II.  c.  3, 
s.  2.  2  Wooddes.  Led.  301.  It  is  now 
chiefly  regulated  by  statute  5  Geo.  IV.  c. 
84.     4  Steph.  Com.  444. 

TR ANSUMPT.  [from  Lat.  transumptus, 
from  transumere,  to  take  from  one  to  ano- 
ther.] In  Scotch  law.  A  judicial  trans- 
cript of  a  writing ;  an  authoiized  authentio 
copy,  as  of  the  evidences  of  title  to  land. 

The  name  of  an  action  brought  for  the 
purpose  of  obtaining  such  transcripts  or 
copies.  1  Forbes'  Inst,  part  4,  p.  116. 
TFhishaw. 

TRANSVERSA.  L.Lat.  InoldEnff- 
lish  law.  A  toll  or  tribute  paid  for  the  lib- 
erty of  passage.     Spelman. 

TRANSVERSALIS.  Lat.  [from /ran«- 
versus,  across.]  Cross ;  oblique  ;  trans- 
verse.    See  Linea  transversalis. 


TRASSANS.  L.  Lat  [from  trassare, 
a.  v.]  Drawing;  one  who  draws.  The 
drawer  of  a  bill  of  exchange.  Heinec.  de 
Camb,  c.  6,  §  4. 


TRASSARE.  L.Lat.  [from Fr. /racer, 
to  track.]  In  old  Scotch  law.  To  draw ; 
to  pursue  by  the  foot-marks  or  foot-steps. 
Nullus  purturbet  aut  impediet  canem  tras- 
santem,  aut  homines  trassantes  cum  ipso 
ad  sequendum  latronem,  aut  ad  capiendum 
male/adores  ;  no  one  shall  disturb  or  hinder 
a  dog  drawing,  or  men  drawing  with  a  dog 
in  pursuit  of  a  robber,  or  for  the  purpose 
of  taking  malefactoi^.  Beg.  Maj.  hb.  4,  c. 
32.     See  Dog-draw. 
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In  modem  European  law.    To  draw  a 
bill  of  exchange.    See  Trassans,  Trassa- 

tU8. 


TRASSATUS.    L.Lat.    [horn  trassare, 
v.]     One  who  is  drawn,  or  drawn  upon, 
le  drawee  of  a  bill  of  exchange.     ITeinecc. 
de  Camb,  c.  6,  §  5,  6. 


fc: 


TRAVAILLER.  L.  Fr.  To  vex, 
harass,  trouble,  or  disturb;  to  prosecute. 
JSTelham. 

To  TRAVERSE,  [from  L.  Fr.  traver- 
ser, q.  v.]  In  pleading.  To  deny.  Steph, 
PL  62.  Id.  Appendix,  Note  (26.)  To 
plead  "  not  guilty  "  to  an  indictment. 

TRAVERSE.  In  pleading.  Denial. 
Pleas  in  bar  are  either  by  way  of  traverse, 
or  by  way  of  confession  and  avoidance. 
Steph,  PL  62. 

A  particular  form  of  denial;  otherwise 
termed  a  special  or  formal  traverse.  Id, 
153,  166.     Id.  Appendix,  note  (26.) 

TRAVERSER.  In  pleading.  One  who 
traverses  or  denies.  A  prisoner  or  party 
indicted,  so  called  from  his  traversing  the 
indictment. 

TRAVERSER.  L.  Fr.  To  traverse ; 
to  deny.  Ou  le  tenaunt  purra  traverser,  et 
tendre  de  averrer  par  V assise ;  where  the 
tenant  may  traverse  and  offer  to  verify  by 
the  assise.  Britt,  c.  77.  Si  la  party  le 
traverse  et  le  dedie  ;  if  the  party  traverse 
and  deny  it.     Id,  c.  86. 

TREASON,  [from  L.  Fr.  tresm,  from 
treer,  trehir,  trahir,  to  betray ;  L.  Lat.  prO' 
ditio.'\  The  offence  of  attempting  to  over- 
throw the  government  of  the  state  to  which 
the  offender  owes  allegiance  ;  or  of  betray- 
ing the  state  into  the  hands  of  a  foreign 
power.     Webster. 

In  England,  treason  is  an  offence  partic- 
ularly directed  against  the  person  of  the 
sovereign,  and  consists  (1)  in  compassing 
or  imagining  the  death  of  the  king  or  queen, 
or  their  eldest  son  and  heir :  (2)  in  violating 
the  king's  companion,  or  the  king's  eldest 
daughter  immarried,  or  the  wife  of  the 
king's  eldest  son  and  heir :  (3)  in  levying 
war  against  the  kin^  in  his  realm :  (4)  in 
adhering  to  the  king  s  enemies  in  his  realm, 
giving  to  them  aid  and  comfort  in  the  realm 
or  elsewhere :  and  (5)  slaying  the  chancel- 
lor, treasurer,  or  the  king's  justices  of  the 
one  bench  or  the  other,  justices  in  eyre,  or 
justices  of  assize,  and  all  other  justices  as- 
Bigned  to  hear  and  determine,  being  in  their 


places  doing  their  offices.  4  Stejph,  Com. 
185—198.  4  BL  Com.  76—84.  Tbk 
definition  of  treason,  or  rather  this  enume- 
ration  of  acts  of  treason,  was  settled  by  the 
statute  25  Edward  III.  c.  2. 

In  the  United  States,  the  definition  of 
treason  is  fixed  by  the  constitution,  it  being 
declared  to  "  consist  only  in  levying  war 
against  the  United  States,  or  m  adhering  to 
their  enemies,  giving  them  aid  and  com- 
fort."  ConsL  U.  S.  Art.  III.  sect.  3. 
See  Story  on  the  Const.  (Abr.)  §  939,  940. 
The  words  of  this  definition  are,  as  Mr. 
Justice  Story  observes,  copied  from  the 
English  statute  of  treason  of  Edward  IIL 
Id.  §  942.  See  supra.  And  as  to  the 
offence  of  treason  in  American  law,  both 
against  the  United  States,  and  the  sevenl 
states  of  the  Union,  see  Wharton* s  Am. 
Crim.  Law,  577—692.  U.  S.  Digest, 
Treason. 

TREASURE  TROVE.  [L.  Fr.  iretor 
trwive ;  L.  Fr.  thesaurus  inventus,']  Lite- 
rally, treasure  found.  Money  or  com,  gold, 
silver,  plate  or  bullion  found  hidden  in  the 
earth  or  other  private  place,  the  owner 
thereof  being  unknown.  1  BL  Com.  295. 
See  Thesaurus,  Called  in  the  Saxon  times, 
fynderinga,  (q.  v.) 

TREATY.  [Lat.  foidus.']  In  mter- 
national  law.  An  agreement  between  two 
or  more  independent  states.  Brands. — 
An  agreement,  league,  or  contract  between 
two  or  more  nations  or  sovereigns,  formally 
signed  by  commissioners  properly  author- 
ized, and  solemnly  ratified  by  the  several 
sovereigns,  or  the  supreme  power  of  each 
state.      Webster. 

A  treaty  is,  in  its  nature,  a  contract  be- 
tween two  nations;  not  a  legislative  act 
It  does  not  generally  effect  of  itself  the  ob- 
ject to  be  accomplished,  especially  so  far 
as  its  operation  is  infra-territorial,  but  is 
carried  mto  execution  by  the  sovereign  pow- 
er of  the  respective  parties  to  the  instru- 
ment.    Marshall,  C.  J.,  2  Peters'  B.  314. 

In  the  United  States,  a  different  princi- 
ple is  established.  Our  constitution  de- 
clares a  treaty  to  be  the  law  of  the  land. 
It  is,  consequently,  to  be  regarded  in  courts 
of  justice  as  equivalent  to  an  act  of  the 
legislature,  whenever  it  operates  of  itself, 
without  the  aid  of  any  legislative  provision. 
But  when  the  terms  of  the  stipulation  im- 
port a  contract,  when  either  of  the  parties 
engages  to  perform  a  particular  act,  the 
treaty  addresses  itself  to  the  political,  not 
the  judicial,  department,  and  the  legislature 
must  execute  the  contract  before  it  can  be- 
come a  rule  for  the  court;     Id.  ibid* 
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TREBLE  COSTS.  In  practice.  A  rate 
of  costs  given  in  certain  actions,  consisting, 
according  to  its  technical  import,  of  the 
common  costs,  half  of  these,  and  half  of 
the  latter.  2  Tidd's  Pr,  988.  The  word 
treble,  in  this  application,  is  not  understood 
in  its  literal  sense  of  thrice  the  amount  of 
single  costs,  but  signifies  merely  the  addition 
together  of  the  three  sums  fixed  as  above. 
Id,  ibid.  Treble  costs  have  been  abolished 
in  England,  by  statute  5  &  6  Vict.  c.  97. 

TREBLE  DAMAGES.  [L.L&i.  dam- 
num iriplum.']  In  practice.  Damages 
given  by  statute  in  certain  cases,  consisting 
of  the  smgle  damages  found  by  the  jury, 
actually  tripled  in  amount.  The  usual 
practice  has  been  for  the  jury  to  find  the 
single  amount  of  the  damages,  and  for  the 
court,  on  motion,  to  order  that  amount  to 
be  trebled.  2  Tidd^s  Pr.  893,  894.  1 
Burr.  Pr.  237.      1  Arch.  Pr.  222. 

The  practice  of  giving  treble  damages 
prevailed  among  the  Ripuarians,  from 
whose  code  Spelman  intimates  it  may  have 
been  originally  borrowed.  L.  Ripuar,  tit. 
11,  §  3. 

TREBUCHET,  Tribuch.  [L.  Lat.  ter- 
bichetum.]  In  old  English  law.  A  tum- 
brel or  cucking-stool.  CowelL  4.  BL 
Com.  169. 

TREET.  [L.  Fr.  treyt ;  Lat.  triiicum.'] 
In  old  English  law.  Fine  wheat.  SiaU 
61  Hen.  III.     Blount.     Britt.  c.  30. 

TRENCHEA,  Trenchia.  L.  Lat.  [from 
Fr.  trancher,  to  cut.]  In  old  English  law. 
A  trench,  dike,  or  channel  for  water.  JReg. 
Orig.  262  b.     Cowell. 

TrM  facinnt  c«llej(iani.      Three     make 

a  corporation ;  three  members  are  requisite 
to  constitute  a  corporation.  Dig.  50.  16. 8. 
1  Bl.  Com.  469.  A  rule  of  the  Roman 
law. 

TRESAEL.  L.  Fr.  A  great  great 
grandfather.  Britt.  c.  119.  Othei*wise 
written  tremiel,  and  tresayle.  3  Bl.  Com. 
186.      Lilt.  sect.  20. 

TRESON.  L.Fr.  [from  <re«r,  to  draw.] 
Treason.     Britt.  c.  8. 

TRESOR.  L.  Fr.  Treasure.  Tresor 
masce  en  terre  trove  ;  treasure  found  hidden 
in  the  earth.  Britt.  c.  11,  Tresor  musce  en 
terre  et  trove  ;  treasure  hidden  in  the  earth 
and  found.    Id.  ibid. 


TRESORER. 

Britt.  fol.  2  b. 


L.    Fr.      A    treasurer. 


TRESPASS.  [L.  Fr.  trespas  ;  L.  Lat. 
transgresno.l  In  the  largest  sense.  Any 
transgression  or  ofifence  against  the  law  of 
nature,  of  society,  or  of  the  country,  in 
which  we  live  ;  whether  it  relates  to  a  man's 
person  or  his  property.  3  Bl.  Com.  166. 
Any  misfeasance,  or  act  of  one  man,  where- 
by another  is  injuriously  treated  or  damnified. 
Id.  ibid. — Any  transgression  of  the  law 
under  treason,  felony,  or  misprision  of  eith- 
er.    Staundf.  PL  Cor.  fol.  38.     Cowell. 

In  a  stricter  sense, — ^an  injury  committed 
by  one  person  upon  another,  with  violence, 
actual  or  implied.  The  law  will  imply 
violence  though  none  is  actually  used,  where 
the  injury  is  of  a  direct  and  immediate  kind, 
and  committed  on  the  person,  or  tangible 
and  corporeal  property  of  another.  Of  ac- 
tual violence,  an  assault  and  battery  is  an 
instance  ;  o{  implied,  a  peaceable  but  wrong- 
ful entry  upon  another's  land.  Sleph.  PL  17. 

In  the  strictest  sense, — an  entry  on 
another's  gtx)und,  without  a  lawful  author- 
ity, and  doing  some  damage,  however  in- 
considerable, to  his  real  property.  3  BL 
Com.  209. 

TRESPASS.  [Fr.  trespas  ;  Lat.  trans- 
gression In  practice.  An  action  which 
lies  to  recover  damages  for  some  trespass, 
or  injury  committed  with  force  either  actual 
or  implied,  upon  the  person,  or  the  personal 
or  real  property  of  another.  See  1  Chitt. 
PL  166,  167. 

TRESPASS  DE  BONIS  ASPORTA- 
TIS.  (Trespass  for  goods  carried  away.) 
In  practice.  The  technical  name  of  that 
species  of  action  of  trespass  for  injuries  to 
personal  pro{)erty,  which  lies  where  the  in- 
jury consists  in  carrying  away  the  goods  or 
property.  See  3  BL  Com.  150,  151.  1 
ChitL  PL  171.     See  De  bonis  asportatis. 

TRESPASS  QUARE  CLAUSUM 
FREGIT.  (Trespass  wherefore  he  broke 
the  close.)  In  practice.  The  technical 
name  of  that  species  of  the  action  of  tres- 
pass which  lies  for  unlawfully  entering  on 
another's  land.  3  BL  Com.  209.  See 
Quare  clausum /regit. 

TRESPASS  VI  ETARMIS.  (Trespass 
with  force  and  arms.)  In  practice.  The 
technical  name  of  the  action  of  trespass  for 
injuries  to  the  person  or  property,  as  dis- 
tinguished from  trespass  on  the  case;  it 
being  the  proper  remedy  whenever  the  act 
complained  oi^  is  directly  and  immediately 
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injurious,  or  was  done  with  direct  violence, 
which  the  law  will  in  such  case  imply, 
whether  it  was  actually  used  or  not.  Hence 
the  injury  is  said  to  have  been  committed 
with  force  and  arms.  See  3  BL  Com. 
208.  1  Chitt.  PL  166.  See  Vi  etarmis, 
Force  and  arms, 

TRESPASS  ON  THE  CASE.  [L.  Fr. 
trespas  sur  le  cos;  L.  Lat.  transgressio 
super  casum,]  In  practice.  The  technical 
name  of  that  species  of  the  action  of  tres- 
pass which  lies  for  injuries  unaccompanied 
with  force,  or  where  the  damage  sustained 
is  merely  consequential.  See  3  £1.  Com. 
122,  209.  Sometimes  termed  case,  and  so 
called  from  the  circumstance  of  the  plain- 
tiff's case  being  anciently  set  forth  in  the 
original  writ  by  which  it  was  commenced. 

Mr.  Serjeant  Stephen  observes  that  it  is 
not  easy  to  give  a  short  and  sufficiently  com- 
prehensive definition  of  the  scope  of  this 
action.  He  himself  defines  it  to  be  an  ac- 
tion which  "lies  where  a  party  sues  for 
damages  for  any  wrong  or  cause  of  com- 
plaint, to  which  covenant  or  trespass  will 
not  apply."  Steph.  PI.  11.  For  the  dis- 
tinction between  trespass  and  case,  see  2 
Cfreenl.  on  Uvid.  §  224. 

TRESPASSAUNT.  L.  Fr.  Passing 
over ;  a  passer  by  ;  a  passenger.  A  la  nos- 
aunce  de  mesme  le  chemyn,  a  peril  de  tres- 
passauntz ;  to  the  nuisance  of  the  said  road, 
to  the  peril  of  passengers.     Britt.  c.  29. 

TRESPASSER.    L.Fr.    To  pass  over; 
to  pass  by.     See  Trespassaunt. 
To  pass  away  ;  to  die.     Kelham. 
To  offend  or  transgress ;  to  trespass.    Id. 

TRESPASSER  AB  INITIO.  A  tres- 
passer from  the  beginning,  or  from  the  first 
act.  A  term  applied  to  a  person  who, 
after  lawfully  entering  on  another's  pre- 
mises, commits  some  wrongful  act,  which 
in  law  is  construed  to  affect  and  have  rela- 
tion back  to  his  first  entry,  so  as  to  make 
the  whole  a  trespass.  See  3  Bl.  Com. 
213.  3  Steph.  Com.  498.  Broom* s  Max. 
140.  8  Co.  290,  The  Six  Carpenters*  case, 
1  Smith*s  Lead.  Cas.  62,  65. 

TRESTORNARE.  L.  Lat.  In  old 
English  law.  To  turn  aside ;  to  divert  a 
stream  from  its  course.  Aqua  treslomata  ; 
a  stream  diverted  from  its  course.  Bract. 
fol.  1 1 6, 234  b.  To  turn  or  alter  the  course 
of  a  road.     CowelL 

TRESTOURNER.  L.  Fr.  To  turn 
•aide  or  divert  from  its  course.    £we  ires- 


toume  ;  a  stream  diverted  from  its  channel. 
Britt.  c.  61. 

TRESVIRI.  Lat.  In  the  Roman  law. 
Officers  who  had  the  charge  of  prisons, 
and  the  execution  of  condemned  criminals. 
Calv.  Lex. 

TRET.  L.  Fr.  [from  treer,  to  dmw.] 
A  drawing  or  draught ;  the  drawing  of  a 
net.     Britt.  c.  72,  103. 

TREUGA,  Treuva.  Trevia.  L.  Lat. 
[from  I'eut.  treue,  true  or  truth.]  A  sns- 
pension  of  arms  which  occasionally  took 
place  in  the  middle  ages,  putting  a  stop  to 
private  hostilities.  Brande.  Spelman. 
Otherwise  called  Trenga  Dei,  the  Truce  of 
God,  and  Pax  Dei,  the  Peace  of  God. 
Cowell.  1  Robertson* s  Charles  V.  Appen- 
dix, note  xxi. 

TREYNE.  L.  Fr.  Drawn;  dragged 
to  the  scaffold.  Treyne  et  pendu  ;  drawn 
and  hanged.     Britt.  c.  23. 

TREYT.  L.  Fr.  Withdrawn,  as  a  ju- 
ror.    Written  also  treat.     Cowell. 

TRIAL,  [from  L.  Fr.  trier;  L.  Lat. 
triatio,  q.  v.]  In  a  general  sense.  The 
formal  investigation  and  decision  of  a  matter 
in  issue  between  parties,  before  a  competent 
tribunal.  Mr.  Stephen  supposes  the  word 
to  have  originally  been  used  in  this  sense, 
without  being  confined  to  matters  of  fact. 
Steph.  PI.  Appendix,  Note  (29.)  See 
Triare. 

In  a  stricter  sense,: — the  examination  be- 
fore a  competent  tribimal,  according  to  the 
laws  of  the  land,  of  the  facts  put  m  issue 
in  a  cause,  for  the  purpose  of  determiniDg 
such  issue.  4  Mason* s  R.  232. — The  find- 
ing out,  by  due  examination,  the  truth  of 
the  point  in  issue,  or  question  between  the 
parties,  whereupon  judgment  may  be  given- 
Co.  Litt.  124  b. — The  examination  of 
the  matter  of  fact  in  issue  m  a  cause.  3 
Bl.  Com.  330.  Trial  has  been  long  used 
to  express  the  investigation  and  decision  of 
fact  only.  Steph.  PL  Appendix,  Note 
(29.)  Mr.  Stephen  calls  it  the  decision  of 
an  issue  in  fact.     Id.  76,  77. 

In  the  strictest  sense, — the  examination 
and  decision  of  an  issue  in  fact,  by  a  jury, 
under  the  supervision  of  the  court.  {Exac- 
tissima  litis  coniestatce,  coram  judice,  per 
duodecemvirale  sacramenium  exagitatio.) 
Spelman. 

TRIAL  AT  BAR.  In  practice.  Atrial 
which  takes  place  before  all  the  judges,  at 
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the  bar  of  the  court  in  which  the  action  is 
brought ;  a  trial  before  the  full  court  in 
term.*  This  mode  of  trial  is  allowed  only 
in  causes  of  unusual  importance,  which  re- 
quire great  examination,  and  cannot  be  had 
without  leave  of  the  court.  2  Tidd's  Pr, 
747,  748. 

TRIAL  AT  NISI  PRIUS.  In  prac- 
tice. The  ordinary  kind  of  trial  which 
takes  place  at  the  sittings,  assizes  or  circuit, 
before  a  an^le  judge.  2  Tidd'8  Pr.  761, 
819.     See  Msi  Prius, 

TRIARE.  L.  Lat.  [from  L.  Fr.  trier, 
q.  v.]  To  try.  Bracton  uses  this  word  in 
the  general  sense  of  determine,  making  it 
synonymous  with  terminare.  Dictum  est 
superius,  in  cujus  curia  actiones  criminales 
debeant  terminari,  sive  in  comitatu  vel  extra, 
sive  in  curia  domini  regis,  vel  alibi :  nunc 
autem  dicendum,  ubi  triandse  sunt  actiones 
eiviles,  quce  sunt  in  rem  vel  in  personam. 
It  has  been  explained  above,  in  whose  court 
criminal  actions  ought  to  be  determined, 
whether  in  the  county  court,  or  out  of  it,  or 
in  the  king's  court  or  elsewhere  ;  now  we 
are  to  consider  where  civil  actions,  whether 
in  rem,  or  in  persojiam,  are  to  be  tried. 
jBroc^.fol.  106. 

TRIATIO.  L.  Lat.  [from  triare,  to  try.] 
In  old  English  kw.  Tnal.  (7o.Zt«.  124  b. 
Spelman,  Triati«  ibi  Mmper  debet  fleri, 
■bi  jaraieres  meliereni  p«M«at  habere  ae- 
titiam.  Trial  ought  always  to  be  had 
where  the  jurors  can  have  the  best  informa- 
tion.    ICo.l,  Bulwer^s  case, 

Triatio  bilinguis ;  trial  by  a  jury  de 
medietate  Ungues,  Molloy  de  Jur,  Mar, 
448. 

TRIBUERE.  Lat.  In  the  civil  law.  To 
give.     Calv,  Lex, 

To  distribute.     See  Actio  tributoria, 

TRIBUNAL.  Lat.  In  the  Roman  law. 
An  elevated  seat  occupied  by  the  praetor, 
when  he  judged,  or  heard  causes  in  form. 
Originally  a  kind  of  stage  made  of  wood  in 
the  form  of  a  square,  and  moveable,  but 
afterwards  built  of  stone  in  the  form  of  a 
semi-circle.  Adam^s  Rom,  Ant,  132,  133. 
Now  used  as  an  English  word,  in  the  sense 
of  a  court  or  forum, 

TRIBUTE,  [from  Lat.  tributum,  from 
tribuere,  to  give.]  A  tax ;  that  which  is 
given  by  a  subject  to  the  sovereign  of  a 
country.  Used  in  this  sense  in  the  old 
books. 

A  sum  of  money  paid  by  an  inferior  sove- 


reign or  state  to  a  superior  potentate,  to  se- 
cure the  friendship  or  protection  of  the  lat- 
ter. Brande,  A  sum  paid  in  acknowledg- 
ment of  dependence  or  subjection.  This 
is  the  modem  sense  of  the  word. 

TRIENS.  Lat.  In  the  Roman  law.  A 
subdivision  of  the  as,  containing  four  undcs  ; 
the  proportion  of  four-twelfths  or  one-third. 
2  BL  Com,  462,  note  (m.)  A  copper  coin 
of  the  value  of  one  thira  of  the  as,  Brande, 

In  feudal  law.  Dower,  or  third.  2  Bl, 
Com.  129. 

TRIGAMUS.  L.  Lat.  [from  Gr.  r^iya- 
fiog,  from  rqlg,  three  times,  and  y&fxog,  mar- 
riage.] In  old  English  law.  One  who  has 
been  thrice  married ;  one  who,  at  di£ferent 
times  and  successively,  has  had  three 
wives  ;  a  trigamist.  3  Inst,  88.  See  Bi- 
gamus, 

TRIGILD.  Sax.  [from  thrg,  three,  and 
gelde,  a  payment ;  L.  Lat.  trigeldum.']  In 
Saxon  law.  A  triple  gild,  geld  or  pay- 
ment ;  three  times  the  value  of  a  thing, 
paid  as  a  composition  or  satisfaction.  Spel- 
man, voc.  Oeldum. 

TRINEPOS.  Lat.  In  the  civil  law.  A 
great-grandson's  or  great-grand-daughter's 
great-grandson.     Inst,  3.  6.  4. 

TRINEPTIS.  Lat.  In  the  civil  law. 
A  great-grandson's  or  great-granddaugh- 
ter's great-grand  daughter.      Inst.  3.  6.  4. 

TRINIUMGELDUM.  L.  Lat.  [Sax. 
tri-nigon-geld,]  In  old  European  law.  An 
extraordinary  kind  of  composition  for  an 
ofifence,  consisting  of  three  times  nine,  or 
twenty-seven  times  the  single  geld  or  pay- 
ment.    Spelman. 

TRINODA  NECESSITAS.  L.  Lat.  In 
Saxon  law.  A  threefold  necessity  or  bur- 
den. A  term  used  to  denote  the  three 
things  from  contributing  to  the  performance 
of  which  no  lands  were  exempted,  viz.  pon- 
tis  rep&ratio,  (the  repair  of  bridges,)  arcis 
constructio,  (the  building  of  castles,)  et  ex- 
peditio  contra  kostem,  (military  service 
against  an  enemy.)     1  Bl.  Com.  263,  357. 

TRIORS,  Triers,  In  practice.  Per- 
sons appomted  by  the  court  to  try  chal- 
lenges of  jurors.     1  Burr,  Pr.  465. 

TRIPARTITE.  [Lat.  tnpartUus,  from 
ter,  three  times,  and  partitus,  divided.] 
In  conveyancing.  Of  three  parts ;  a  term 
applied  to  an  mdenture  where  the  parties  to 
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it  are  arranged  in  three  Darts,  (a  firsts  se- 
cond and  third  part,)  and  the  indenture  it- 
self Lb  executed  in  three  parts. 

TRIPARTITUS.  Lat.  In  the  civU 
law.  Consisting  of  t!hree  parts ;  threefold. 
InsU  1. 1.  4. 

TRIPLICACION.  L.  Fr.  A  rejoin- 
der in  pleading ;  the  defendant's  answer  to 
the  plaintiflf's  replication.     Britt  c.  17, 


TRIPLICARE. 
ing.     To  rejoin ;  to 


L.  Lat.  In  old  plead- 
answer  a  plaintiff's  re- 
plication. Cum  serotis  replicaverit  contra 
dominum  de  manumissione,  dominus  potest 
triplicare  versus  earn,  quod  manumissio  non 
fait  sufficiens  nee  perfecta  ;  where  the  slave 
has  replied  against  the  lord  respecting  the 
manumission,  [has  pleaded  a  manumission,] 
the  lord  may  rejoin  against  him  that  the 
manumission  was  not  sufficient  nor  perfect. 
Bract,  fol.  194  b. 

TRIPLIOATIO.  Lat.  In  the  civil  law. 
The  answer  of  a  plidntiff  (actor,)  to  the  re- 
joinder, (diiplicatio,)  of  a  aefendant,  {reus,) 
Inst.  4. 14.  2.  Corresponding  to  the  furre- 
joinder  of  the  common  law. 

In  old  pleading.  The  defendant's  an- 
swer to  the  plaintiff's  replication ;  a  rejoin- 
der. Ad  replicatumem  sequitur  triplicatio, 
et  ad  triplicationem  quadruplicaiio ;  after 
the  replication  follows  the  triplication  (re- 
joinder,) and  after  the  triplication,  the  quad- 
ruplication,  (surrejoinder.)  Bract,  fol.  400  b. 

TRIPLICAUNT.  L.  Fr.  Rejoining. 
A  quel  le  de/endaunt  purra  reipondre  en 
triplicaunt;  to  which  the  defendant  may 
answer  by  way  of  triplication  or  rejoinder. 
Britt,  c.  27. 

TRIPLUM.  Lat.  In  the  civil  law.  The 
triple  value  of  a  thing.  Actio  in  triplum  ; 
an  action  for  the  triple  value.  Inst,  4.  6. 
21,  24. 

TRISTRIS,  Tristis,  Tritis,  L.  Lat.  In 
old  forest  law.  A  freedom  from  the  duty 
of  attending  the  lord  of  a  forest  when  en- 
gaged in  the  chase.     Spelman. 

TRITAVUS.  Lat.  In  the  civil  law. 
A  great-grandfather's  great-grandfather. 
Inst,  3.  6.  4. 

TRITAVI  A.  L.  Lat.  In  the  civil  law. 
A  great-grandfather'a  great^randmother. 
JiMt.  8.  6.  4. 


TRITHING.  Triding.  [L.  Lat.  (ri- 
thinga,  trithingus.'j  In  Saxon  and  old 
English  law.  A  division  of  a  county,  con- 
sisting of  three  hundreds.  Spelman, 
CotoeiL  The  third  part  of  a  county.  Id. 
A  court  held  for  a  trithing.  Id, 
The  trithing  mentioned  in  Magna  Charta, 
(c.  36,)  seems  to  have  been  mtended  for 
tithing.     2  Inst.  73. 

TRIUM7IRI,  TresviH.  Lat.  In  the 
civil  law.  (Three  men.)  Subordinate  ma- 
gistrates appointed  for  various  purposes. 
The  triumviri  capitales  had  the  charge  of 
prisons  and  of  the  execution  of  criminals. 
The  triumviri  monetales  had  the  charge  of 
the  mint.  The  triumviri  nocturni  had  the 
charge  of  the  watch  and  the  preventing  of 
fires.     Calv.  Lex.    AdaifCs  Bom.  Ant.  158. 

TRIVERBIAL  DAYS,  [from  Lat. /Ha, 
three,  and  verba,  words.]  In  the  civil  law. 
Judicial  or  juridical  days ;  days  allowed  to 
the  praetor  for  deciding  causes ;  days  on 
which  the  praetor  might  speak  the  three 
characteristic  tcords  of  his  office,  viz.,  do, 
dico,  addico.  Calv.  Lex.  Otherwise  called 
dies  fasti,  (q.  v.)  3  Bl.  Com.  424,  and 
note  (up.)     See  JDo,  dico,  addico. 

TRONAGE.  [L.  Lat.  tronagium,  from 
trona,  a  beam  for  weighing.]  In  old  Eng- 
lish law.  A  custom  or  toll  for  the  weigh- 
ing of  wool.     CowelL     8  Co.  46  b. 

Tronator,  a  weigher.     Cowell, 

TROVE.  L.  Fr.  [from  trover,  q.  t.) 
Found.  De  tresor  trove,  de  wreies  trove; 
of  treasure  found,  of  wrecks  found.  Britt. 
c.  17.  De  chose  perdu  et  trove  sur  terre; 
of  a  thing  lost,  and  found  upon  the  earth. 
Id.  ibid, 

TROVER.  L.  Fr.  To  find.  Some 
que  le  trovera  en  terre  ;  the  man  who  shall 
find  it  m  the  earth.  Britt.  c.  17.  Trovtr 
plegges  ;  to  find  pledges.  Id.  c.  26.  Tro- 
ver suerte  de  suer  ;  to  find  surety  to  sue  or 
prosecute.     Id.  ibid. 

TROVER.  In  practice.  An  action 
which  lies  to  recover  the  value  of  a  personal 
chattel,  or  goods,  wrongfully  converted  by 
another  to  his  own  use.  So  called  from 
the  formal  allegation  in  the  declaration,  that 
the  defendant  found  (from  trover,  to  find) 
the  goods  in  question,  being  the  property 
of  the  plaintifif,  and  that  he  converted  them 
to  his  own  use.  Hence  it  is  sometimes 
called  an  action  of  trover  and  conversion. 

This  action  was,  in  its  original,  an  action 
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of  trespass  on  the  case,  for  recovery  of 
damages  against  such  person  as  had  actu- 
ally FOUND  another's  goods,  and  refused  to 
deUver  them  on  demand.  But  from  the 
advantages  it  possessed  in  certain  respects 
over  detinue,  it  was  at  length,  by  a  fiction 
of  law,  permitted  to  be  brought  against  any 
man  who  had  in  his  possession,  by  any 
means  whatsoever,  the  personal  goods  of 
another,  and  sold  them  or  used  them  with- 
out the  consent  of  the  owner,  or  refused  to 
deliver  them  when  demanded.  3  BL  Com, 
162.  The  fact  of  the  ^nc?m^  (though  the 
allegation  of  it  is  still  retained  in  the  decla- 
ration) is  now  wholly  immaterial ;  the  in- 
jury lying  in  the  conversion.  Id.  ibid.  See 
Browne  on  Actions,  424 — 446. 

TROVEURE.  L.  Fr.  [from  trover,  to 
find.]  A  thing  found,  such  as  treasure, 
wrecKs,  waifs,  &c.  De  troveures;  of  things 
found.  The  title  of  the  seventeenth  chap- 
ter of  Britton.  ^n  quel  meyns  teles  tro- 
veures sount  devenues  ;  in  what  hands  such 
things  found  have  come.     Id.  ibid. 

TROVOUR.  L.  Fr.  [from  trover,  to 
find.]  A  finder.  Car  tresor  musce  en  ierre 
et  trove,  volons  que  soil  nostre,  et  si  il  soil 
trove  en  meer,  adonques  soil  il  al  trovour. 
For  treasure  hidden  in  the  earth  and  found, 
we  will  that  it  be  ours ;  and  if  it  be  found 
in  the  sea,  then  it  shall  belong  to  the  finder. 
Britt.  c.  17. 

TROWE,  Troye,  Trvfe.  L.  Fr.  Cor- 
rupted forms  of  troue,  found.     Kelham. 

TROY  WEIGHT.  [Lat.  pondas  Tio- 
joe,'\  A  weight  of  twelve  ounces  to  the 
pound,  chiefly  used  in  weighing  gold,  sil- 
ver, diamonds,  and  other  articles  of  jewelry. 
Supposed  by  some  to  be  so  called  from 
Troyes,  a  city  in  France ;  but  by  others  to 
have  reference  to  the  monkish  name  anci- 
ently given  to  London,  of  Troy  Novant, 
founded  on  the  legend  of  Brute.  Its  mean- 
ing, according  to  this  derivation,  is  London 
weight,  and  it  is  considered  to  have  been 
the  original  weight  of  the  kingdom  of  Eng- 
land. Brandos  Diet.  voce.  Troy  weight. 
Weight. 

TRUCE.  [L.  Lat.  treuga ;  Lat.  indu- 
cue.]  In  international  law.  A  suspension 
or  temporary  cessation  of  hostilities  between 
belligerent  powers ;  an  armistice.  Whea- 
UnCs  Intern.  Law,  442.  A  truce  does  not 
terminate  the  war,  but  it  is  one  of  the  com- 
mercia  belli  which  suspends  its  operations. 
1  Kent's  Com.  169.     Vattel,h.  3,  c.  16. 

The  word  truce  seems  to  be  immediately 
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derived  from  the  L.  Lat.  treuga,  which,  ac- 
cording to  Spelman,  properly  denoted  a 
suspension  of  hostilities  in  the  private  wars 
of  the  middle  ages ;  (pactio  de  pace  pro  tem- 
pore conservanda,  proprie  inter  privatos  ho- 
mines qui  capitales  olim  sectarentur  inimi- 
citias.)  The  civilians  made  a  distinction 
between  inducia  and  treuga,  explaining  the 
former  to  mean  a  suspension  of  arms  for  a 
moderate  interval,  the  latter  for  a  longer 
period.     Calv.  Lex. 

TRUCE  OF  GOD.  [L.  Lat.  treuga 
Dei.l  A  suspension  of  arms  which  occa- 
sionally took  place  in  the  middle  ages,  put- 
ting a  stop  to  private  hostilities.  So  called, 
because  promidgated  under  the  authority 
of  the  church.     See  Treuga  Dei. 

This  kind  of  truce  was  frequently  pro- 
mulgated during  the  middle  ages,  for  the 
purpose  of  restraining  the  hostilities  m  which 
the  inferior  feudatories  of  the  several  mo- 
narchies of  Europe  were  constantly  en- 
gaged. Thus,  in  the  county  of  Roussillon, 
A.  D.  1027,  it  was  determined  in  a  synod 
of  the  clergy,  that  no  man  should  attack 
his  enemy  from  the  hour  of  nones  on  Sa- 
turday, to  the  hour  of  prime  on  Monday. 
In  1041,  a  general  truce  of  God  was 
accepted  by  the  barons,  first  of  Aquitaine, 
and  then  of  all  France,  to  last  from  the 
Wednesday  evening  of  every  week  to  the 
Monday  morning  following.  This  regula- 
tion was  admitted  by  Edward  the  Confessor 
in  England,  in  1042,  with  some  additions 
of  great  festivals  and  other  days.  It  was 
confirmed  by  many  councils,  especially  the 
Lateran  council  of  1179.  The  observance 
of  it  was  sworn  by  knights,  burgesses,  and 
peasants  of  the  age  of  fourteen  and  up- 
wards, and  the  penalty  of  its  infringement 
was  excommunication.  Brande.  Dr.  Ro- 
bertson supposes  the  clause  in  the  form  of 
an  English  indictment,  which,  as  an  aggra- 
vation of  the  criminal's  guilt,  mentions  his 
having  assaulted  a  person  who  was  "  in  the 
peace  of  God  and  of  the  king."  to  be  bor- 
rowed from  the  Truce  or  Peace  of  God  and 
of  the  king,  (Treuga  and  Paa?  Dei,  and 
Paz  Regis.)  1  Rob.  Charles  Y.  Appen- 
dix, Note  xjd. 

TRUE  BILL.  [L.  Lat.  billa  vera!]  In 
criminal  practice.  The  endorsement  made 
by  a  grand  jury  upon  a  bill  of  indictment, 
when  they  find  it  sustained  by  the  evidence 
laid  before  them,  and  are  satisfied  of  the 
truth  of  the  accusation.    4  Bl.  Com.  306. 

TRUST.  [Lat.  fiducia,  fides,  fidei-com- 
ndssum.l    A  confidence ;  a  confidence  re- 
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posed  in  one  person  for  the  benefit  of 
another ;  a  confidence  bo  reposed,  respect- 
ing property.     See  infra. 

An  obligation  or  duty,  arising  out  of 
confidence.^  An  obligation  upon  a  person, 
arising  out  of  a  confidence  reposed  in  him,  to 
apply  property  faithfully,  and  according  to 
such  confidence.  Willie  on  Trustees,  chap. 
1,  p.  2.  Stair's  Inst.  b.  4,  tit.  6,  §  2,  cited 
ibid, 

A  right  or  interest,  arising  out  of  confi- 
dence.* An  equitable  right,  title  or  interest 
in  property,  real  or  personal,  distinct  from 
the  legal  ownership  thereof.  2  Story's 
Eq,  fur,  964.  An  equitable  right  or 
interest  in  property,  which  another  holds 
in  confidence,  as  the  legal  owner.*  Both 
these  definitions  are  essential  to  make  up 
the  complete  idea  of  the  word. 

The  radical  idea  of  a  trust  is  confidence, 
and  this  is  the  word  employed  by  Lord 
Coke  in  his  definition  of  a  use,  which  has 
been  adopted  by  Mr.  Butler  and  Mr.  Lewin, 
as  the  best  and  most  exact  definition  of  a 
trust,  Butler's  Co,  Litt,  Note  249,  lib.  3. 
Lewin  on  Trustees,  16.  See  infra.  The 
same  idea  is  still  more  aptly  expressed  by 
the  Roman  term  fidei-commissum,  which 
literally  means  a  thing  committed  to  one's 
faith;  and  Justinian  explains  that  it  was 
so  called,  because  it  rested  upon  no  obliga- 
tion of  law,  {nullo  vinculo  juris,)  but  only 
on  the  honor  (literally,  sense  of  shame)  of 
those  to  whom  it  was  committed,  (sed  tan- 
turn  pudore  eorum  qui  rogabantur,  contine- 
bantttr,)     Inst,  2.  23.  1. 

A  trust,  then,  in  its  simplest  elements, 
is  a  confidence  reposed  in  one  person,  who 
is  termed  the  trustee,  for  the  benefit  of  ano- 
ther, who  is  called  the  cestui  que  trust ;  and 
it  is  a  confidence  respecting  properly,  which 
is  thus  held  by  the  former  for  the  benefit  of 
the  latter.  Out  of  this  confidence  arise  two 
estates  in  the  property  which  is  the  subject 
of  it ;  a  legal  estate  in  the  trustee,  which 
consists  essentially  in  obligation;  and  an 
equitable  estate  in  the  cestui  que  trust, 
which  consists  in  right  and  beneficial  en- 
joyment. So  that  a  trust  embraces  the  two 
ideas  of  an  obligation  on  the  part  of  one 
person,  and  a  corresponding  right  on  the 
part  of  another,  which  are  presented  in  the 
definitions  above  given  ;  both  founded  upon, 
and  growing  out  of  the  radical  idea  of  cotk- 
fidence,  which  has  been  already  explained. 

In  a  trust  thus  constituted,  the  legal 
owner  holds  the  direct  and  absolute  domi- 
nion over  the  property,  in  the  view  of  the 
law :  but  the  income,  profits  or  benefits 
thereof  in  his  hands  belong  wholly,  or  in 
part,  to  others.     The  legal  estate  m  the 


property  is  thus  made  subservient  to  cer- 
tain uses,  benefits  or  charges  in  favor  of 
others  ;  and  these  uses,  benefits  or  charges, 
constitute  the  trusts  which  courts  of  equity 
will  compel  the  legal  owner,  as  trustee,  to 
perform,  in  favor  of  the  cestui  que  trust,  or 
beneficiary.     2  Story's  Eq,  Jur.  §  964. 

Mr.  Cruise  defines  a  trust  or  trust  estate 
to  be  "  a  right  in  equity  to  take  the  rents 
and  profits  of  lands  whereof  the  legal  estate 
is  vested  in  some  other  person ;  to  compel 
the  person  thus  seised  of  the  legal  estate, 
who  is  called  the  trustee,  to  execute  such 
conveyances  of  the  land  as  the  person  en- 
titled to  the  profits,  who  is  called  the  ces- 
tui que  trust,  shall  direct,  and  to  defend 
the  title  to  the  land."  In  the  meantime, 
the  cestui  que  trust,  when  in  possession,  is 
considered  in  a  court  of  law  as  tenant  at 
will  to  the  trustee.  Cruise  Dig.  tit.  xii., 
ch.  1,  sec.  3.  Mr.  Chancellor  Kent  ex- 
presses the  same  idea,  in  more  compre- 
hensive terms.  "A  trust,  in  the  general 
and  enlarged  sense,  is  a  right  on  the  part 
of  the  cestui  que  trust  to  receive  the  profits, 
and  to  dispose  of  the  lands  in  equity."  4 
Kent's  Com,  304. 

Lord  Coke's  definition  of  a  use,  which 
has  been  already  alluded  to,  may  now  be 
given.  "A  use  is  a  trust  or  confidence  re- 
posed in  some  other,  which  is  not  issuing 
out  of  the  land,  but  as  a  thing  collateral, 
annexed  in  privity  to  the  estate  of  the  land, 
and  to  the  person  touching  the  land ;  scili- 
cet, that  cestui  que  use  shall  take  the  profit, 
and  that  the  terre-tenant  shall  make  an  es- 
tate, according  to  his  direction."  Co,  Litt. 
272  b.  Mr.  Sutler  calls  this  "  the  best  de- 
finition of  a  trust  in  equity."  Butler's  Co. 
Litt.  Note  249,  lib.  3.  Mr.  Lewin  ex- 
pressly adopts  it  as  the  definition  of  a  trust, 
(though  he  modifies  the  latter  part  of  it,) 
and  comments  on  its  different  clauses  in 
detail.  Lewin  on  Trustees,  15.  The  lan- 
guage of  the  definition  savours  of  the  tech- 
nical and  antiquated  learning  of  the  times, 
and  requires  some  such  commentary  as  that 
of  Mr.  Lewin  to  understand  it  fully ;  but  it 
is  valuable  as  prominently  presenting  the 
radical  idea  of  a  confidence,  which  is  either 
omitted,  or  indirectly  alluded  to,  in  most  of 
the  standard  definitions.  As  to  the  learn- 
ing of  trusts  in  general,  see  2  Story's  Eq. 
Jur.  960—982.  4  Kent's  Com.  301—313. 
1  Qreenleqf's  Cruise's  Digest,  tit.  xii.  1 
Hilliard's  Real  Prop.  297—348.  U,  S. 
Digest,  Uses  and  Trusts. 

As  to  the  original  meaning  of  uses  and 
trusts,  Mr.  Stephen  has  very  properly  re- 
marked, that  "  the  books  are  rather  vague, 
and  not  always  correct  in  their  account." 
Blackstone  says,  that ''  uses  and  trusts  were 
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in  their  original  of  a  nature  very  similar, 
or  rather  exactly  the  same."     2  BL  Com. 
327.     Mr,  Cruise  also  remarks,  that  "  the 
words  use  and  trust  were  perfectly  synony- 
mous."    Cruise  Dig,  tit.  xii.,  ch.  1,  sect.  2. 
There  can  be  no  doubt,  however,  that  there 
might    be    "  trusts "   which   involved   no 
"  uses,"  in  the  proper  meaning  of  that  term. 
Thus,  Lord  Bacon  expressly  distinguishes 
a  "use"  from  a  "special"  or  "transitory 
trust."     Bac,  Read.  Us.     Again,  it  is  clear 
that  a  "  ti-ust"  was  referable  rather  to  the 
person  in  whom  the  confidence  was  reposed ; 
"  use"  to  the  person  for  whose  benefit  it  was 
reposed.     Thus,  it  is  s^d  by  Lord  Chief 
Baron  Gilbert,  "  If  the  use  be  not  a  thing 
annexed  to  the  land,  it  will  be  asked  of  me, 
what  it  is ;  to  which  I  answer,  that  a  use  is 
an  equitable  right  to  have   the  profit  of 
lands,  the  legal  estate  whereof  is  in  the 
feoffee,  according  to  the  trust  and  confidence 
reposed  in  him."     Qilb.  Us.  (by  Sugden,) 
374.      And  again.  Lord  Bacon  remarks, 
"For  a  trust  which  is  the  way  to  a  use, 
it  is  exceedingly  well  defined  by  a  civilian 
of  great  understanding.  Fides  est  ohligatio 
conscienticB  unius  ad  intenlionem  alterius.** 
Bac.  Read.  Us.     1  Sieph.  Com.  329,  note 
{d.)     Mr.  Stephen  observes,  that  uses  and 
trusts  were  in  their  origin  closely  united, 
but  not  identical.     A  trust  was  the  con- 
fidence reposed    by  one  man   in  another, 
when  he  invested   him  with   the  nominal 
ownership  of  property,  to  be   dealt  with 
in  some  particular  manner,  or  held  for  some 
particular  person  or  purpose  pointed  out. 
U  the  trust  was  of  a  certain  description, 
viz.,  to  hold  land  for  the  benefit  of  ano- 
ther person,  generally,  and  to  let  him  re- 
ceive the  profits,  the  sort  of  interest  or 
right  which  consequently  attached  to  the 
latter  person  was  called  a  ttse,  to  distinguish 
it  from  the  nominal  ownership  or  estate  of 
the  trustee.     1  Steph.  Com.  328,  329. 

The  idea  of  a  trust  in  the  law  of  England 
was  no  doubt  originally  taken  from  the 
fidei-commissum  (q.  v.)  of  the  Roman  law ; 
the  word  itself  is  of  Teutonic  origin,  and 
may  be  traced  back  to  the  usages  of  the 
ancient  Germans.     See  Trustis. 

TRUSTEE.  One  who  is  entrusted  with 
property  for  the  benefit  of  another.  One 
to  whom  property  is  conveyed,  or  by  whom 
it  is  held,  or  required  to  be  held,  for  the 
benefit  of  another. 

One  who  has  the  legal  estate  in  lands  or 
other  property,  as  distinguished  from  the 
cestui  que  trust,  or  person  beneficially  in- 
terested. The  correlative  term  truster, 
though  used  in  Scotch  law,  and  in  itself 
very  significant  and  convenient^  has  never 


been  adopted  either  in  England  or  the 
United  States. 

TRUSTEE  PROCESS.  The  name 
given,  in  the  New  England  States,  to  the 
process  of  foreign  attachment,  (q.  v.)  The 
strict  trustee  process  extends  to  the  goods, 
e£fects  and  credits  of  the  principal  debtor 
in  the  hands  of  his  agent,  trustee  or  debtor, 
and  who,  as  trustee,  is  summoned  to  appear 
and  answer.  It  does  not  extend  to  the  real 
estate  in  the  hands  of  the  trustee.  Cush- 
ing  on  Trustee  Process,  4 — 16.  2  Kent* 8 
Com.  403,  note.  See  U  S.  Digest,  Trus- 
tee process. 

TRUSTIS.  L.  Lat.  In  old  European 
law.  Trust;  faith;  confidence;  fidelity. 
Si  quis  eum  occiderit  qui  in  truste  dominica 
est ;  if  any  one  slay  him  who  is  in  his  lord's 
trust;  [bound  in  fealty  to  his  lord.]  L. 
Salic,  tit.  43,  §  4.  Si  quis  eum  occiderit 
qui  in  truste  regis  est,  if  any  one  slay  him 
who  is  in  the  king's  trust,  [who  has  sworn 
fealty  to  the  king.]  L.  Ripuar.  tit.  11. 
Spelman.  Esprit  des  Lois,  liv.  30,  c.  16, 
22. 

The  vernacular  word  expressed  in  these 
early  codes  by  the  barbarous  Latin  trustis, 
was  no  doubt  the  same  in  form,  with  the 
modern  English  trust,  and  as  the  quota- 
tions show,  of  very  similar  meaning.  It 
was  the  root  of  the  word  antrustio,  which 
denoted  a  faithful  or  trustg  follower.  See 
Antrustio. 

TUA8  RES  TIBI  HABETO.  Lat. 
Have  or  take  your  things  to  yourself.  The 
form  of  words  by  which,  according  to  the 
old  Roman  law,  a  man  divorced  his  wife. 
Calv.  Lex.  Otherwise  expressed,  tuas  rbs 
TIBI  Aorro.     Id. 

TUBUS,  (dimin.  TUBULUS.)  Lat.  In 
the  civil  law.  A  pipe  by  which  smoke 
was  conveyed  beyond  a  wall.     Calv.  Lex. 

A  pipe  for  conveying  water.     Id. 

TUER.  L.  Fr.  To  kill,  or  slay.  Tue ; 
slain.     L.  Fr.  Diet. 

Tuerie  ;  slaughter.     Kelham. 

TUERI.  Lat.  In  the  civil  law.  To 
protect ;  to  take  care  of ;  to  preserve. 
Calv.  Lex. 

To  be  protected.     Id. 

TUGURIUM.  Lat.  In  the  civU  law. 
A  hut  or  cot ;  a  small  rude  building  for 
sheltering  cattle.     Calv.  Lex. 

A  rude  or  rustic  dwelling  ;  a  smaU  coun- 
try house ;  a  cottage.    Id. 
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TUICION.  L.  Fr.  [from  Lat.  tuitio.] 
Protection.  £i  prient  tuicion  del  esglise  ; 
and  pray  protection  of  the  church.  Britt 
c.  16. 

TUITIO.  Lat.  [from  tueri,  to  protect.] 
In  the  civil  law.  Protection  ;  defence, 
Spigeliu9, 

TUITISCUS,  Th£uti8cu8,  Tkeoliacus. 
L.  Lat.  [from  Sax.  iheod,  people.]  In  old 
European  law.  Of  the  people,  or  native 
population ;  the  language  of  a  country. 
Tuitisce;  in  the  vernacular.  Spelman, 
voc.  Suonpouch, 

TULLIANUM.  Lat.  In  the  Roman 
law.  That  part  of  a  prison  which  was  un- 
der ground.  Supposed  to  be  so  called  from 
Servius  Tullius,  who  built  that  part  of  the 
first  prison  in  Rome.  Adam's  Mom,  Ant. 
290. 

TUMBRELL.  [L.  Fr.  tumherell ;  L. 
Lat.  tumbrellum,  tymhorale^  In  old  Eng- 
lish law.  The  ancient  name  of  the  casti- 
satory,  or  trebuchet,  (qq.  v.)  An  engine 
for  the  correction  or  punishment  of  scolds 
and  unquiet  women.  Lamb,  Mrenarch. 
lib.  1,  c.  12.  It  was  used,  however,  for 
other  purposes,  also,  and  ranked  with  the 
pillory  and  other  infamous  punishments  of 
the  times.  Bracton  speaks  of  the  posna 
pilloralis  el  tymhoralis  as  causing  both  suf- 
fering and  disgrace.  Bract,  lol.  104  b. 
Britton  associates  the  gallows  (furches)  pil- 
lory and  tumbrell  together.  Britt.  c.  20. 
The  pillory  and  tumbrell  are  mentioned  in 
similar  connexion  in  an  old  manuscript 
of  the  laws,  statutes  and  customs  of  the 
boroiu[h-town  of  Montgomery,  cited  in 
CoweU. 

TUN.  Sax.  [L.  Lat.  tuna.]  A  farm 
or  town,  {pradium,  villa.)  A  common 
termination  in  the  names  of  towns  in  Eng- 
land, now  written  ton*  Spelman  distin- 
guishes this  from  ?iam,  a  similar  termina- 
tion, by  the  circumstance  that  tun  properly 
signified  a  rural  estate,  {villa  rtistica,)  and 
ham,  a  chief  house  or  mansion,  (answering 
to  the  villa  urbana  of  the  Romans ;)  the 
former  in  other  words  signifying  the  tene- 
mental lands  of  a  lordship  ;  the  latter,  the 
lord's  manor  house  and  demesnes. 

TUNC.  Lat.  Then.  The  correlative 
of  nunc,  (now.)    Dyer,  18  a. 

TUNGINUS.  L.  Lat.  In  old  Euro- 
pean law.  A  judge  who  ranked  next  to 
the  count,  {eomee^    Answering  as  Spel- 


man supposes,  to  the  tJuffn  or  thanue  of  the 
old  Anglo-Saxon  laws.  Tun£;inus  vel  cen- 
tenarius  mallum  judicent ;  the  thane  or 
centenary  shall  hold  a  court.  L.  Salic,  tit. 
48,  §  1.  Si  quia  de  parentela  tollere  ge 
voluerit,'  in  mallo  ante  tunginum  aut  cente- 
riarium  ambulet,  et  ibi  qtiatuor  fuetes  alvi- 
nos  super  caput  saumfranget,  &c.  If  any 
one  desires  to  remove  or  relieve  himself 
from  parentage,  he  shall  appear  in  court  be- 
fore the  thane  or  centenary,  and  there 
break  four  alder  staves  over  bis  head,  &c. 
Id.  tit.  63. 

TUNGREVE.  Sax.  [from  tun,  town, 
and  greve,  gerefa,  reeve;  L.  Lat.  tungrevius.\ 
In  Saxon  law.  The  reeve  or  chief  oflBcer 
of  a  town ;  a  town-reeve.  Spelman,  voce. 
Tungreidus,  Leda, 

TURBA.  Lat.  [from  Gr.  Soqvfiity,  to 
be  in  disorder.!  In  the  civil  law.  A  mul- 
titude, a  crowd  or  mob  ;  a  tumultuous  as- 
sembly of  persons.  Said  to  con^st  of  ten 
or  fifteen,  at  the  least.  Calv.  Lex.  Hoto- 
man,    Prateus.     Spiegelius. 

TURBA.  L.  Lat  [O.Fr.  tourbe.]  In 
old  European  law.  A  number  of  old  men 
to  whom  judges  m  the  middle  ages  were 
sometimes  obliged  to  refer  dubious  cases, 
that  they  might  inform  them  what  was  the 
practice  or  custom  with  regard  to  the  point 
to  be  determined.  Dr.  Robertson  mentions 
thi^  as  a  mode  of  judicial  determination  es- 
tabhshed  in  the  middle  ages,  which  affords 
the  clearest  proof  that  judges,  while  they 
had  no  other  rule  to  direct  their  decrees 
but  unwritten  and  traditionary  customs, 
were  often  at  a  loss  how  to  find  out  the 
facts  and  principles,  according  to  which 
they  were  bound  to  decide.  It  was  called 
Enqueste  par  tourbe.  1  Bob.  Charles  V. 
Appendix,  No.  xxv.    Ducange,  voc.  Turba. 

TURBA,  Turbus.  L.  Lat.  [from  Sax. 
tyrb,  a  turf,  or  piece  cut  out  of  the  ground.] 
In  old  English  law.  A  turf  or  sod,  (cat- 
pes :)  a  cut  of  earth,  (terricidium.)  Spel- 
man, Two  kinds  of  turba  are  mentioned 
by  Spelman ;  one  cut  or  sliced  from  the 
surface  of  the  ground  ;  the  other  dug  out 
of  it :  both  being  used  for  fuel.  See  Tur- 
baria, 

TURB  ARE.  Lat.  In  the  civillaw.  To  dis- 
turb ;  to  confound ;  to  mix  together.  Calv. 
Lex. 

TURBARE.  L.  Lat.  In  old  Eng- 
lish law.  To  cut  or  dig  turf.  Spebnam, 
voc.  Turba: 
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TURBARIA.  L.  Lat.  In  old  English 
law.  The  soil  or  ground  from  which  turf 
is  dug ;  a  turbary  or  turfery.  Cvm  duo  vel 
plures  teneant  boscum,  turbariam,  plsca- 
riam,  vel  alia  hyjusmodi  in  communi  absque 
hoe  quod  aliquis  sciat  suum  separale :  when 
two  or  more  hold  a  wood,  a  turbary,  a  fishery, 
or  other  such  things  in  common,  without  this 
that  any  one  knows  [without  any  one's 
knowing]  his  several.  Stat.  Westm.  2, 
c.  22.  John  de  Gray,  Bishop  of  Norwich 
granted  the  monks  of  that  church  the  liberty 
of  digging  turves  in  his  turbaries,  {utfodi- 
ant  turbas  in  iurbariis  e^us,)  for  the  neces- 
sary uses  of  their  house  at  Elmham,  with- 
out waste  of  the  turbary,  (sine  waste  turba- 
rii)  and  without  any  sale  of  the  turves. 
Beffistr,  EixUs,  Nortoic,  cited  in  CowelL 

TURBARY.  [L.  Lat.  tnrbaria,  from 
turba,  a  turf.]  In  English  law.  A  right  or 
liberty  of  digging  turf.  A  right  to  dig 
turves  on  another  man's  ground.  Kitchin, 
fol.  94.  CotoelL  See  Common  of  Turbary, 
Turbaria, 

The  ground  where  turves  are  dug. 
CowelL 

TURN.     See   Tourn. 

TURNUS.  L.  Lat.  In  old  English 
law.  The  turn ;  the  sheriff 's  court,  so  called. 
See  Toum.  Item  pertinet  ad  vicecomiiem 
visus  franciplegii  in  turnis  suis  duobus, 
singulis  annis,  per  hundreda  \et\  wapen- 
taJcya  faciendis,  et  ideo  qualiter  debeni  fieri 
turni  videndum  est.  The  view  of  frank 
pledge  also  belongs  to  the  sheriff  in  making 
his  two  turns  every  year  through  the  hun- 
dreds and  wapentakes,  and  therefore  it  is 
to  be  seen  how  the  turns  are  to  be  made. 
Bract,  fol,  166. 

TURNPIKE  ROADS  are  distinguished 
from  highways  in  general,  by  the  manner  in 
which  the  expense  attending  their  mainten; 
ance  is  defrayed,  viz.  by  tolls  collected 
from  passengers.  3  Steph,  Com,  259.  A 
turnpike  road,  however,  is  regarded  in  law, 
as  a  public  highway,  established  by  public 
authority  for  public  use,  and  is  to  be  re- 
garded as  a  pubUc  easement,  and  not  as 
private  property.  Shaw,  C.  J.,  16  Pick, 
R,  111. 

TURPIS.  Lat.  In  the  civil  law. 
Base ;  mean ;  vile ;  disgraceful ;  infa- 
mous; unlawful  Applied  both  to  things 
and  persons.     Calv.  Lex. 

Turpis  arbiter ;  a  bribed  or  corrupted 
jud^e.    Id, 

Turpis  persona  ;  an  infamous  person.  Id, 


Turpe  judicium  ;  a  sentence  of  infamy. 
Id. 

Turpe  lucrnm ;  unlawful  gain.     Id. 

Tnrpia   eat  pars  qnao  ■«■  conreiiit  cam 

•a«  t«co.  The  part  which  does  not  agree 
with  its  whole,  is  of  mean  account,  [entitled 
to  small  or  no  consideration.]  Plowd,  101. 
Shep.  Touch.  61. 

TURPIS  CAUSA.  Lat.  A  base  or 
immoral  consideration ;    an   miquitous,   or 

unlawful    consideration.      Ex    turpi   canaa 

■•■  aritnr  actio.  Out  of  an  immoral  con- 
sideration, no  action  arises.  Broom*s  Max. 
860.  "  No  court  will  lend  its  aid  to  a  man 
who  founds  his  cause  of  action  upon  an 
immoral  or  an  illegal  act.  If,  from  the 
plaintiffs'  own  stating  or  otherwise,  the 
cause  of  action  appear  to  arise  ex  turpi 
causa,  or  the  transgression  of  a  positive 
law  of  this  country,  there  the  court  says 
he  has  no  right  to  be  assisted."  Lord 
Mansfield,  C.  J.,  Cowp.  843. 

TURPIS  CONTRACTUS.  Lat.  An 
immoral  or  iniquitous  contract.  Sx  turpi 
caatractv  aclia  non  aritar.      Out    of    an 

immoral  contract  no  action  arises.  2  Kenfs 
Com.  466.  It  is  a  general  rule  that  an 
agreement  cannot  be  made  the  subject  of 
an  action,  if  it  can  be  impeached  on  the 
grounds  of  dishonesty  or  as  being  opposed 
to  public  policy, — if  it  be  either  contra  bonos 
mores,  or  forbidden  by  the  law.  Lord 
Kenyon,  C.  J.,  6  Term  R.  16.  "  The  rea- 
son why  the  common  law  says  such  con- 
tracts are  void,  is  for  the  public  good :  you 
shall  not  stipulate  for  iniquity.  All  writ- 
ers upon  our  law  agree  in  this, — no  polluted 
hand  shall  touch  the  pure  fountains  of  jus- 
tice."    Wilmot,  C.  J.,  2  WiU.  341,  360. 

TURPITUDO.  Lat.  [from  turpis,  q.  v.] 
Baseness ;  infamy ;  immorality ;  tur- 
pitude. Ncma  ailesana  auam  tvrpitudi- 
■em  cat  aadleadaa,  (q.  V.)      No  one  alleg. 

ing  his  own  baseness  or  infamy,  is  to  be 
heard ;  no  man  is  allowed  to  say  in  court, 
that  he  has  done  an  infamous  act.   Calv.  Lex. 

TUS.  L.  Fr.  All;  a  corruption  of 
touts.     Tus  jours ;  forever.     Kelham, 

TUT.  L.  Fr.  All;  a  corruption  of 
tout.  Tut  le  reaume  ;  the  whole  kingdom. 
Kelham, 

TUTELA.  Lat.  [from  iueri,  to  pro- 
tect or  guard.]  In  the  civil  law.  Tutel- 
age; that  species  of  guardianship  which 
continued  to  the  age  of  puberty ;  die  guar- 
dian being  called  tutor,  and  the  ward,  pu- 
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pillus.  1  Domat  Civ,  Law,  b.  2,  tit.  1, 
p.  260.  A  guardianship  of  the  person. 
Calv.  Lex,  Mist  autem  tutela  {ut  Senntis 
dejinivit,)  vis  acpotestas  in  capite  libero,  ad 
tuendum  eum  qui  per  atatem  se  de/endere 
nequitfjure  civili  data  ac  permissa.  ,  Tute- 
lage, (as  Servius  has  defined  it,)  is  an  au- 
thority and  power  given,  and  permitted  by 
the  civil  law  over  a  free  person,  [or  person 
8ui  juris]  for  the  purpose  of  protecting  him 
who,  by  reason  of  his  [tender]  age,  is  un- 
able to  protect  himself.  Inst,  1.  13.  1. 
Impuberes  autem  in  tutela  esse,  naturali 
juri  conveniens  est ;  ut  is  qui  per/ecics  ata- 
tis  non  sit,  alterius  tutela  regatur.  That 
persons  under  puberty  should  be  in,  [or 
under]  tutelage,  is  agreeable  to  the  law  of 
nature,  [which  dictates]  that  one  who  is 
not  of  perfect  age  should  be  under  the 
government  and  protection  of  another.  Id, 
1.  21.  6.  Pvpilli  pupiilceqve,  cum  puber- 
es  esse  cceperint,  a  tutela  liberantur.  Pupils 
[wards,]  both  male  and  female,  when  they 
arrive  at  puberty,  are  freed  from  tutelage. 
Id.  1.  22.  pr. 

TUTELA  LEGITIMA.  Lat.  In  the 
civil  law.  Legal  tutelage ;  tutelage  created 
by  act  of  law,  as  where  none  had  been 
created  by  testament.  Inst.  1.  15.  pr. 
This  resembles  the  modern  appointment  of 
guardian  by  the  court  of  chancery.  Coop- 
er's Notes,  *446,  447.  Hallifax  Anal,  b. 
1,  c.  9,  num.  6. 

TUTELA.  TESTAMENTARIA.  Lat. 
In  the  civil  law.  Testamentary  tutelage  or 
guardianship ;  that  kind  of  tutelage  which 
was  created  by  will.  Calv,  Lex,  Halli- 
fax Anal,  b.  1,  c.  9,  num.  3,  4.  Inst.  1. 
13.  3.     Id,  1, 14. 

TUTELA  ACTIO.  Lat.  In  the  civil 
law.  An  action  of  tutelage;  an  action 
which  lay  for  a  ward  or  pupil,  (pupillus,) 
on  the  termination  of  tutelage,  against  the 
tutor  or  guardian,  to  compel  an  account. 
Inst,  1.  21.  7.  Dig.  27.  3,  4.  Calv. 
Lex* 

TUTELAM  REDDERE.  Lat.  In  the 
civil  law.  To  render  an  account  of  tutelage, 
(tutelcerationesreddere.)  Calo.Lex.  I'u- 
telam  rqtoscere ;  to  demand  an  account  of 
tutelage.    Id. 

Tatina  •rralnr  ex  parte  mltlori.  It  18 
safer  to  err  on  the  milder  side.  Branches 
Pr.     3  Inst,  220. 

TntiHs  acniper  «•!  errare  ac^aieiaada, 
qvaaiUft  pnBicBdi«|  ex  parte  mlMricerdla 

BM  ex  parte  jaaUtf a.    It  is  always  safer 


to  err  in  acquitting  than  in  punishing  ;- 
the  side  of  mercy,  than  on  the  side  of  jus- 
tice.     Branch's  Pr.     2  Hal,  P.  C,  290. 

TUTOR.  Lat.  [from  tueri,  to  protect.] 
In  the  civil  law.  A  guardian  who  had  the 
charge  of  persons  under  the  age  of  puberty, 
and  who  had  also  the  care  of  their  affaii-s. 
Inst,  1.  13.  1.  Id,  1.  20.  7.  See  Tutela. 
Tutores  autem  sunt  qui  earn  vim  ac  potesta- 
tem  habent,  [i.  e.  vim  ac  potestatem  in  capite 
libero,  ad  tuendum  eum  qui  per  cetatetn  se 
defendere  nequit,  jure  civili  data  ac  per- 
missa ;]  exque  ipsa  re  nomen  acceperunt. 
Itaque  appellantur  tutores,  qucLsi  tuitores 
ac  defensores.  Tutors  are  those  who  have 
such  power  and  authority,  [i.  e.  a  power 
and  authority  given  by  law  over  a  free  per- 
son, for  the  purpose  of  protecting  him  who, 
by  reason  of  his  age,  cannot  protect  him- 
self;] and  they  have  taken  their  name 
from  that  same  circumstance.  Accordingly 
they  are  called  tutores  [tutors,]  be'mg  as  it 
were  tuitores  [protectors,  from  tueri,  to 
protect,]  and  defenders.     Inst.  1.  13.  2. 

In  old  English  law.  A  guardian.  Brac- 
ton  uses  tutor  and  curator  indififerently, 
without  observing  the  distinction  made  be- 
tween these  terms  by  the  civil  law ;  and 
custos  is  employed  in  the  same  sense. 
Bract,  fol.  28,  28  b.  So,  tutrix  and  cura- 
trix.     Id.  ibid. 

In  Scotch  law,  tutor  is  used  in  the  sense 
of  the  civil  law,  as  distinguished  from  cura- 
tor. Ersk,  Pr.  b.  1,  tit.  7.  And  the  same 
distinction  (tuteur  and  curaUur)  is  adopted 
in  the  Civil  Code  of  Louisiana.     Art.  263. 

TUTRIX.  Lat.  In  old  English  law. 
A  female  tutor  or  guardian.  Bract.  foL 
28  b. 

TUZ.  L.  Fr.  All;  a  corruption  of 
touts.     Tuz  ceua ;  all  those.     Kelham. 

TWA  NIGHT  GEST.  Sax.  On  the 
second  night,  a  guest.  According  to  the 
laws  of  Edward  the  Confessor,  a  person  who 
was  entertained  in  the  house  of  another, 
was  called  and  to  be  considered,  on  the 
second  night  of  his  entertainment,  a  guest. 
LL,  Edw.  Conf.  c.  17.  Spelman,  voc. 
Homehyne,  Expressed  in  the  Latin  of 
Bracton,  secunda  nocte,  gust.  Bract,  fol. 
124  b.  In  the  French  of  Britton,  Vautre 
nuyt  geste.  Britt.  c.  12.  Bracton  speaks 
of  this  regulation  as  an  ancient  custom. 

TWAITE.  In  old  English  law.  A 
wood  grubbed  up,  and  turned  to  arable 
land.     Co.  Litt.  4  b. 
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TWELFHENDE,  Ttoelfhvnd,  Twelf- 
hundemen.  Sax.  [from  twelf,  twelve,  and 
hynd,  hund,  a  hundred;  L.  Lat.  iwelf- 
Mndi.]  The  highest  order  of  persons  under 
the  Saxon  government,  who  were  valued 
or  rated  at  twelve  hundred  shillings. 
Cowell. 

TWELVE-MONTH,  in  the  smgular 
number,  includes  all  the  year ;  but  twelve 
moniha  are  to  be  computed  according  to 
twenty-eight  days  for  every  month.  6  Co. 
62.    See  Month, 

TWELVE  TABLES.  [Lat.  Leges  Duo- 
decim  Tabularwn,]  A  celebrated  body  of 
Roman  laws,  framed  by  decemvirs  appoint- 
ed A.  U.  C.  303,  on  the  return  of  three 
deputies  or  commissioners  who  had  been 
sent  to  Greece  to  examine  into  foreign  laws 
and  institutions.  They  consisted  partly  of 
laws  transcribed  from  the  institutions  of 
other  nations,  partly  of  such  as  were  altered 
and  accommodated  to  the  manners  of  the 
Romans,  partly  of  new  provisions,  and 
mainly,  perhaps,  of  laws  and  usi^es  under 
their  ancient  kings.  1  Kent*s  Com.  521. 
This  code  has  been  preserved  to  modern 
times,  only  in  fragments,  which  have  been 
collected  and  edited  by  Gothofred,  Gravina 
and  other  writers.  See  1  Kent^s  Com, 
621 — 526,  note,  where  a  valuable  sum- 
mary of  it  is  given. 

TWIGILD.  Sax.  [from  twy,  two,  and 
gild,  or  geld,  a  payment.]  In  Saxon  law. 
A  double  payment,  or  composition  for  one 
offence.     Spelman. 

TYHTLAN.  Sax.  In  Saxon  law.  An 
accusation,  impeachment  or  charge  of  any 
offence.  Nee  componat  aliquis  pro  ulla 
tyhtlan,  si  non  intersit  testimonium  prapo- 
siti  regis  ;  nor  shall  any  one  compound  for 
any  accusation,  unless  there  be  present  evi- 
dence on  behalf  of  the  king.  LL,  JSthelr. 
c.  2.     CowelL 

TYLWITH.  Brit,  [from  iyle,  the  site 
of  a  house,  or  tylath,  a  beam  in  a  building.] 
A  tribe  or  family  branching  or  issuing  out 
of  another.     CowelL 

TYMBORALE.  L.  Lat.  In  old  Eng- 
lish law.  Thetumbrell.  ^roc^.  fol.  104  b. 
See  TumhrelL 


u. 

UBERRIMA  FIDES.  Lat.  The  inost 
abundant  or  abounding  good  faith.  An 
expressive  phrase  of  the  Roman  law,  fre- 
quently used  in  the  modem  books.  1 
St&ry's  Eq,  Jur,  §  317.  "The  law  re- 
quires  uberrima  fidts  in  the  formation  of 
the  contract*'  [of  insurance.]  3  Renins 
Com,  283.  Marine  insurance  is  emphati- 
cally a  contract — uberrima  Jidei,  of  the 
most  abounding  good  faith.  2  Duer  on 
Ins.  380. 

UBI.  Lat.  Where,  {in  quo  loco.)  An 
adverb  of  place.     Calv.  Lex. 

Where,  m  the  sense  of  when,  (quando  ;) 
expressive  of  circumstance.  See  the  max- 
ims infra. 

Vbl  aliqaid  ImpedlCvr  propter  ■■■niy  «• 
reni«t«,  t«llitnr  impedimeiilnni*      Where 

any  thing  is  impeded  by  one  single  cause, 
if  that  be  removed,  the  impediment  is  re- 
moved. Branch* 8  Pr.  citing  6  Co.  77  a, 
Paget! s  ease.  The  maxim  in  the  passage 
referred  to  reads,  Cum  aliquid,  dkc. 

17bi  ccssAt  rcmcdlnn  •rdiaarinoBy  Ibl 
dccnrritiir  ad  extraordifliarinn.       Where 

the  ordinary  remedy  fails,  recourse  must  be 
had  to  an  extraordinary  one.  4  Co.  92  h, 
Slade*s  case. 

Vhi  eadem  ratio,  iM  tdcai  jaa.       Where 

the  reason  is  the  same,  there  the  law  is  the 
same.  7  Co.  18  b,  Calvin's  case.  Like 
reason  doth'  make  like  law.  Co.  Litt.  10  a. 
Broom's  Max.  64.  Where  the  reason  of  a 
rule  established  in  one  case  is  found  to 
apply  to  another  case,  the  same  rule  will 
be  established  in  the  latter.   See  Id.  66, 68. 

17bi  calpa  eat,  ibl   p«aa  aabease  drbet. 

Where  the  crime  is  committed,  there  ought 
the  punishment  to  be  undergone.  Jenk, 
Cent.  325. 

Vbi  danaa  daalar,  rictaa  irictarl  ia  •x^ 
peaaia  caademnari  debet.  Where  da- 
mages are  given,  the  vanquished  party 
ought  to  be  condemned  in  costs  to  the 
victor.     2  Inst.  289. 

IJbi    factam    aallaniy   ibi    feriia  aalla* 

Where  there  is  no  fact,  there  can  be  no 
force ;  where  there  is  no  principal  fact  or 
act  done,  there  can  be  no  accessory  act. 
4  Co.  42  b,  Sger's  case.  The  significance 
of  this  maxim  turns  upon  the  technical 
meaning  of  the  words /actum  and /or  (ta  in 
the  old  law.  See  Factum,  Fortia.  The 
maxim  itself  appears  to  have  been  taken 
from  Bracton.     ubi factum,  Un poterit  esse 
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/brcto  quandoque,  sed  nunquam  foreia  sine 
facto.  Bract  fol.  128.  In  Branch's  Prin- 
cipia, /or^/a  has  been  converted  into  sarlia, 
and  the  maxim  translated,  "  Where  there  is 
no  deed  committed,  there  can  be  no  conse- 
quences ;''  and  the  error  and  translation 
have  both  been  followed  in  Wharton's 
Lexicon. 

Ubi  jH«,  ibi  renc^iHBi.  Where  there  is 
a  right,  there  is  a  remedy ;  where  the  law 
gives  a  right,  it  gives  a  remedy  for  the  re- 
covery of  such  right.*  Broom's  Max,  91. 
If  a  man  has  a  right,  he  must  have  a  means 
to  vindicate  and  maintain  it,  and  a  remedy 
if  he  is  injured  in  the  exercise  and  enjoy- 
ment of  it ;  and  indeed  it  is  a  vain  thing  to 
imagine  a  right  without  a  remedy,  for  want 
of  right  and  want  of  remedy  are  reciprocal. 
Holt,  C.  J.,  2  Ld,  Raym,  963.  This  maxim 
has  been  considered  so  valuable,  that  it 
gave  occasion  for  the  first  invention  of  that 
form  of  action  called  an  action  on  the  case. 
BroonCs  Max.  ub.  sup. 

ITbl  lex  aliquan  cegit  MleadoM  camssm, 
■eceaae  est  «■•«  caaaa  ait  jasta  et  l«ci. 

tlna.  Where  the  law  compels  a  man  to 
show  cause,  it  is  necessary  that  the  cause 
be  just  and  lawful.     2  Inst.  289. 

tJhl  i«x  eat  specialia,  et  ratU  ^aa  («■«• 
ralla )  seaaralf tar  accipleada  «at«      Where 

a  law  is  special,  but  the  reason  of  it  general, 
it  is  to  be  taken  generally.     2  Irut.  43. 

Vbi   lax   aaa   dtatlay ait,  aec   naa  4iatla« 

vaere  dtebeaiaa.  Where  the  law  does  not 
distinguish,  neither  ought  we  to  distinguish. 
7  Co.  6  b.  Calvin's  case. 

ITbl  aiajar  para  est,  ibi  taiaai.        Where 

the  greater  part  is,  there  the  whole  is. 
Moor,  678. 

Vbl  aaa  eat  directa  lex,  ataadaai  eat  ar- 
blirle  Jadicia,  Tel  precedeadaai  ad  aiaiilia. 

Where  is  no  positive  law,  [applicable  to  a 
case,]  it  must  rest  in  the  discretion  of  the 
judge,  or  it  must  be  determined  by  the 
principles  of  similar  cases.  Ellesm.  Postn. 
41.     Branch's  Pr. 

Vbl  aea  eat  ceadeadl  attctaritaay  ibi  aea 
eat  pareadi  aeceaaltaa.      Where  there  is  nO 

authority  for  establishing  a  rule,  there  is  no 
necessity  of  obeying  it.     Bavies*  B.  69. 

Vbl  aaa  eat  lex,  Ibi  aaa  eat  traaasreaaia, 
«aead  ataadaai.  Where  there  IS  no  law, 
there  is  no  transgression,  so  far  as  relates  to 
the  world.  4  Cb.  16  b.  This  seems  to  be 
an  application  of  the  text,  Romans,  iv.  15. 

Vpl  aea  eat  priacipalia,  aaa  pateat  eaae 

aecaaaeriaa*     Where  there  is  no  principal, 


there  can  be  no  accessary.  4  Co.  43  b, 
Syer's  case, 

Ubi  aaila  eat  ce^Jeetara  «■«  dacat  alfo, 
rerba  iatelllfeada  aaat  ex  preprietate  aaa 
Sraaiaiatica,  aed  pepalitri  ex  aaa.      Where 

there  is  nothing  to  call  for  a  diflPerent  con- 
struction, [the]  words  [of  an  instrument] 
are  to  be  understood,  not  according  to 
their  strict  grammatical  meaning,  but  ac- 
cording to  their  popular  and  ordinary  sense. 
Qrotius  de  Jure  Belli  et  Pads,  lib.  2,  c.  16. 
Mr.  Duer  observes,  in  reference  to  this 
maxim,  that  the  term  conjectura  is  constant- 
ly used  by  Qrotius,  as  denoting  the  collec- 
tion of  the  intent  by  other  means  than  the 
sole  explanation  of  the  words.  That  b,  it 
denotes  construction,  as  distingmshed  from 
mere  interpretation.     1  Duer  on  Ins,  215. 

Vblaallaoa  aiatrlaieaiaai,  ibi  aallmdea. 

Where  there  is  no  marriage,  there  is  no 
dower.  Bract,  fol.  92.  2  Bl.  Com.  130. 
The  converse  rule  is  also  given  by  Bracton : 

Vbl  aiatrf  aaaalaai,  ibI  dea.      Where    there 

is  marriage,  there  is  dower.  Id,  ibid.  In 
Branch's  Principia,  this  maxim  is  erroneously 
and  ungrammatically  made  to  read  nullum 
dos,  and  the  error  has  been  copied  by  sev- 
eral authors  who  have  cited  it. 

Vbl  qaid  ceaerallcercaaceditar,  laeaihae 
exceptie,  ai  aea  aliqaid  ait  eeatra  Jaa  faa- 

qae.  Where  a  thing  is  granted  generally, 
this  exception  is  always  implied,  that  there 
be  nothing  contrary  to  law  and  right 
Branch's  Pr. 

Vbl  qaladellaqait,  ibi  paaietar.      Where 

a  man  oflPends,  there  he  shall  be  punished. 
6  Co.  47  b,  Dowdale's  ease.  In  cases  of 
felony,  the  trial  shall  be  always  by  the 
common  law  in  the  same  place  where  the 
oflPence  was,  and  shall  not  be  supposed  in 
any  other  place.     Id,  ibid. 

UBI  REVERA.  Lat.  Where  in 
reality ;  when  in  truth,  or  in  p<w[it  of  fact 
Cro.  Eliz.  645.     Oro.  Jac.  4. 

UBICUNQUE  FUERIMUS  IN  AN- 
QLIA.  L.  Lat.  Wheresoever  we  shall 
be  in  England.  The  style  of  the  return  of 
writs  in  the  court  of  King's  or  Queen's 
Bench ;  it  being  in  theory  a  moveable  court, 
attendant  upon  the  sovereign's  person.  3 
Bl,  Cam.  41,  284. 

Vblcaaqae  eat  i^Jaria,  ibi  daaiaaai  ae* 
qaitar.  Wherever  there  is  an  injury,  there 
a  damage  results*     Branch's  Pr, 

UDAL.  A  term  mentioned  by  Black- 
stone  as  used  in  Finland  to  denote  that  kind 
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of  right  in  real  property  which  is  called  in 
English  law,  allodial.  2  Bl  Com.  45, 
note  (/.)  Bee  Allodium,  The  term  is  used 
in  Orkney  and  Zetland.  1  Foibeit*  Igat 
part  8,  pp.  6,  82. 

UL,  UlU.  L.  Fr.  [from  Lat.  ullui.] 
Any ;  any  one.     Kelham, 

ULNA.  Lat.  In  old  English  law.  An 
ell.  So  generally  translated  in  the  books  ; 
but  in  Dyer  it  is  expressly  said  that  ulna 
means  a  yard,  and  not  an  ell.  Dyer,  303  b. 
Blackstone  observes  that  the  ancient  ell 
answers  to  the  modern  yard.  1  BL  Com, 
275.  Dua  ubae  infra  listas ;  two  ells 
within  the  lists.     Magna  Ckarta,  c.  26. 

ULNA  FERREA.  L.  Lat.  In  old 
English  law.  The  iron  ell ;  the  standard 
ell  of  iron,  kept  in  the  Exchequer  for  the 
rule  of  measure.  Totam  terram  illam 
gucB  continet  in  fronte — in  hxtitudine  44 
ulnas,  de  ulnis  ferreis  Johannis  Regis  An- 
glice,  dtc.  All  that  land  which  contains  in 
front, — in  breadth,  44  ells,  of  the  iron  ells 
of  John  King  of  England,  &c.  2  Mon. 
AngL  383. 

ULNAGIUM.  L.  Lat.  [from  ulna, 
q.  v.]  In  old  English  law.  Aulnage,  or 
alnage ;  ell  or  yard  measure.     Dyer,  303  b. 

ULN  ARE.  L.  Lat.  [from  ulna,  q.  v.] 
In  old  English  law.  To  measure  by  the 
ulna  or  ell ;  to  measure  cloth.  Si  auiem 
filius  burgensis,  tunc  cetatem  habere  intel- 
ligiiur,  cum  denarios  discrete  sciverit  numC' 
rare,  et  pannos  ulnare,  et  alia  negotia  si- 
milia  patema  exercere.  If  he  be  the  son 
of  a  burgess,  he  is  considered  to  be  of  age, 
when  he  knows  how  to  count  money  cor- 
rectly, and  to  measure  cloths,  and  to  man- 
age other  like  matters  of  his  father's. 
Bract,  fol.  86  b. 

Ulnator ;  a  measurer;  an  alnager. 
Dyer,  303  b. 

ULTERIUS  CONCILIUM.  L.  Lat. 
Further  argument.  A  common  term  in 
the  older  reports.  1  Burr.  1020.  2  WiU. 
243. 

ULTIMA  VOLUNTAS.  Lat.  Last 
will ;  the  last  will.  In  teetamento  siio,  in 
ultima  voluntate  sua ;  in  his  testament,  in 
his  last  will.     Beg.  Orig.  244  b. 

fJlilna  T«lBnta«  tesiai«ri«  est  perimpl«K- 
dla  necBBdaai   Tcraai    ialeali^aeai  saam. 

The  last  will  of  a  testator  is  to  be  fulfilled 
according  to  his  true  intention.  Co.  lAtt. 
S22  b.    Expressed  by  Littleton,  La  volun- 
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ie  de  devisour,  fait  pur  son  testament,  ssrra 
performs  solonque  V  entent  del  devisour. 
Lilt.  sect.  586. 

ULTIMUM  SUPPLICIUM.  Lat.  The 
extreme  punishment ;  the  extremity  of 
punishment ;  the  punishment  of  death.  4 
Bl.  Com.  17. 

ULTIMUM  TEMPUS  PARIENDI. 
Lat.  The  extreme  period  of  bearing ;  the 
extreme  period  between  the  conception  and 
the  birth  of  a  child.     2  Steph.  Com.  317. 

ULTIMUS  HJERES.  Lat.  In  old 
English  law.  The  last  heir.  A  term  ap- 
plied to  the  lord  to  whom  an  escheat  fell ; 
he  being  considered  as  taking  by  descent 
in  a  kind  of  caducary  succession.  2  Bl. 
Com.  245.  Ultimi  haredes  aliquorum 
sunt  eorum  domini ;  the  last  heirs  of  some 
tenants  are  their  lords.  Qlanv.  lib.  7,  c.  17. 
Spelman.  In  Scotch  law,  it  is  applied  to 
the  king.     Brsk.  Fr.  b.  2,  tit.  10. 

ULTRA.  Lat.  [L.  Fr.  outre.]  Be- 
yond ;  the  opposite  of  infra,  (q.  v.)  Talis 
infirmitas  infra  annum  proprie  dicitur  lan- 
guor, si  auiem  ultra  annum  duraverit,  did 
poterit  morbus  sonticus  ;  such  an  infirmity 
within  a  year  is  properly  called  sickness ; 
but  if  it  last  beyond  a  year,  it  may  be  called 
a  settled  or  incurable  sickness.  Bract,  fol. 
344  b.  Remedial  statutes  are  construed 
liberally,  and  ultra,  but  not  contra  the 
strict  letter.  1  Kent's  Com.  465.  Dwar- 
ris  on  Statutes,  726. 

ULTRA  MARE.  L.Lat.  \L.Yt.  outre 
meer.]  Beyond  sea.  One  of  the  old  es- 
soins or  excuses  for  not  appearing  in  court 
at  the  return  of  process.  Bract,  fol.  338. 
See  Essoin. 

ULTRA  VIRES.  Lat,  Beyond  the 
power  or  capacity.  A  term  in  Scotch  law. 
"  A  deed  ultra  vires  is  null  and  void."  1 
Kamss'  Equity,  309. 


UM. 
of  home. 


L.  Fr.    Man. 
Kelham, 


A  corrupted  form 


UMPIRE.  A  person  to  whom  a  matter 
which  has  been  submitted  to  arbitrators  is, 
in  case  of  their  disagreement,  referred  for 
final  decision.*  The  umpire  is  sometimes 
named  in  the  submission  ;  but  more  gene- 
rally, the  submission  merely  provides  that 
he  shall  be  appointed  by  the  arbitrators. 
RusselVs  Arbitrator,  214.  Billing  on 
Awards,  106. 

Umpire  is  supposed  to  be  derived  from 


Digitized  by 


Google 


UNA 


(  1010  ) 


UOT) 


the  Lat.  impar,  uneven  or  odd.  It  is,  bow- 
ever,  also  expressed  in  Latin,  imperator, 
with  which  the  Scotch  oversmem  and  French 
suT-arbitre  correspond  in  signification.  2 
Kamea'  Equity,  290.  Cvu,  Code  of  Louis, 
Art.  3088. 

UNA  CUM  OMNIBUS  ALUS.  Lat. 
Together  with  all  other  things.  A  phrase 
in  old  conveyancing.     Hob,  175. 

Una    pers^aa   rix  patcst  sapplcre  Tic6« 

daarBBi.  One  person  can  hardly  fill  the 
places  of  two.  Branch's  Pr,  citing  7  Co, 
118  a,  AcUyrCs  case.  In  the  passage  re- 
ferred to,  the  maxim  reads,  Hifliciie  est  at 

■aas  ham*  Ticen  ^mmtmwm.  •umt%n»mu      It 

is/  difficult  for  one  man  to  fill  the  place,  or 
discharge  the  duty  of  two. 

UNA  VOCE.  Lat.  With  one  voice; 
unanimously  ;  without  dissent.  ''  The 
court,  und  voce,  gave  judgment."  Hob, 
120. 

UNARE.  L.Lat.  In  old  records.  To 
inn  ;  to  get  in,  or  make  up  hay  fit  for  car- 
riage, after  mowing.  Cariul,  S,  Edmund, 
MfS.  cited  in  CowelL 

UNCI  A.  Lat.  In  the  Roman  law. 
An  ounce ;  the  twelfth  of  the  Roman  as, 
or  pound.     See  As, 

The  twelfth  part  of  any  thing ;  the  pro- 
portion of  one-twelfth.  2  Bl,  Com.  402 
note  (m.) 

UNCIA.  L.  Lat.  In  old  charters  of 
the  British  kings.  A  measure  of  land,  the 
quantity  of  which  is  very  ohscurely  ex- 
plained in  the  books.  In  Cowell  it  is  said 
to  have  consisted  of  twelve  modiiy  and  each 
modius  possibly  100  feet  square. 

UNCIARIUS  H^RES.  Lat.  In  the 
Roman  law.  An  heir  to  one-twelfth  of  an 
estate  or  inheritance.     Calv,  Lex, 

UNCORE  PRIST.  L.Fr.  Still  ready. 
Formal  words  in  the  old  plea  of  tender. 
See  Tout  temps  prist, 

UNCUTH.  Sax.  [from  un,  not,  and 
euth,  known.]  In  Saxon  law.  Unknown ; 
a  stranger.  A  person  entertained  in  the 
house  of  another  was,  on  the  first  night  of 
his  entertainment,  so  called.  Bract,  fol. 
124  b. 

UNDE.  Lat.  Whence;  whereof; 
wherefrom.     See  injra. 


UNDE  COaNATL  Lat.  In  the  civil 
law.  A  species  of  the  bonorum  possessio 
(q.  V.)  granted  to  cognates,  or  relations  on 
the^  part  of  the  mother.  Inst.  3. 10. 1,  2. 
Heinecc,  Elem,  Jur,  Civ,  lib.  3,  tit.  10, 
§  724.   Hallifaz  Anal,  b.  2,  c.  11.  num.  6. 

UNDE  LEGITIML  Lat.  In  the  civil 
law.  A  species  of  the  bonorum  possessio 
(q.  V.)  granted  to  agnates,  or  the  lawful 
heirs.  Inst,  3.  10.  1,  2.  Hein,  EL  Jur. 
Civ,  lib.  3,  tit.  10,  §  723.  Hallifax  Anal, 
b.  2,  c.  11,  num.  5. 

UNDE  LIBERI.  Lat.  In  the  ciyU 
law.  A  species  of  the  bonorum  possessio, 
(q.  V.)  granted  to  emancipated  children,  or 
the  proper  heirs  of  the  deceased.  Hein. 
El,  J,  C,  lib.  3,  tit.  10,  §  722.  Hall,  Anal. 
b.  2,  c.  11,  num.  6.     Inst.  3.  10, 1,  2. 

UNDE  NIHIL  HABET.  L.  Lat 
(Whereof  she  hath  nothing.)  In  old  Eng- 
lish law.  The  name  of  the  writ  of  dower, 
which  lay  for  a  widow,  where  no  dower  at 
all  had  been  assigned  her  within  the  time 
limited  bylaw.  3  Bl.  Com.  183.  F.N.B, 
147  E.     Roscoe's  Real  Act.  39. 

UNDE  VI.  Lat.  (Wherefrom  by 
force.)  In  the  dvil  law.  The  technical 
name  of  that  species  of  interdict  which  was 
granted  to  recover  the  possession  of  an  im- 
moveable thing  wherefrom  a  person  had 
been  ejected  by  force.  Inst.  4.  15.  6. 
Heinecc.  Elem.  Jur,  Civ,  lib.  4,  tit.  15,  § 
1303.     1  Mackeld,  Civ,  Law,  250,  §  253. 

UNDE  VIR  ET  UXOR.  Lat.  In  the 
civil  law.  A  species  of  the  bonorum  posses- 
sio, (q.  V.)  granted  to  a  husband  or  wife,  and 
by  which  they  succeeded  each  other,  on 
failure  of  the  cognati,  Inst.  3.  10.  1,  *2. 
Hein.  El,  J.  C,  Ub.  3,  tit.  10,  §  725.  HalL 
Anal,  b.  2,  c.  11,  num.  5. 

UNDEFENDED.  In  pleading.  With- 
out defence,  or  denial.  Where  judgment 
passes  by  default  against  a  defendant,  the 
language  in  which  the  default  is  recorded 
is,  that  the  defendant  "  says  nothing  in  bar 
or  preclusion  of  the  action,  whereby  the 
plaintiff  remains  therein  undefended  against 
the  said  defendant."    Arch,  Forms,  336. 

UNDERLEASE.  In  conveyancing.  A 
lease  granted  by  one  who  is  himself  a  lessee 
for  years,  for  any  fewer  or  lees  number  of 
years  than  he  himself  holds.  If  a  deed 
passes  all  the  estate  or  time  of  the  termor, 
it  is  an  assignment ;  but  if  it  be  for  a  /est 
portion  of  time  than  the  whole  term,  it  is 
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an  underlease,  and  leases  a  re^enrion  m  the 
termor.     4  Kent^e  Com.  96. 

UNDER-SHERIFF.  [L.  Lat.  aub-viee- 
comes ;  L.  Fr.  south-viscount.]  A  person 
appointed  by  the  sheriff  of  a  county  to  per- 
form all  his  ordinary  duties  in  his  behalf, 
and  upon  whom  the  whole  duties  of  the 
oflBce  devolve,  in  case  of  a  vacancy  by 
death  or  otherwise,  until  a  new  sheriff  is 
chosen.  Sometimes  confounded  with  a 
deputy-sheriff;  but  the  latter  term  is  pro- 
perly applicable  to  those  officers  whom  the 
sheriff  appoints  to  execute  process  in  his  be- 
half, and  who  have  no  other  powers  than 
such  as  appertain  to  that  particular  duty. 
See  1  Chitt,  BL  Com.  845,  note.  . 

UNDER  TENANT.  A  tenant  under 
one  who  is  himself  a  tenant ;  one  who  holds 
by  underlease,  from  a  lessee.  See  Under- 
lease, 

UNDERWRITER  In  the  law  of  m- 
surance.  An  insurer;  so  called  from  his 
underwriting  or  subscribing  the  policy.  A 
term  constantly  applied  to  insurers,  whether 
they  be  corporations  or  individuals,  but 
most  properly  applicable  to  the  latter. 

In  England,  marine  insurances  are  most 
commonly  undertaken  by  private  persons, 
a  certain  number  of  whom  usually  subscribe 
the  policy,  each  engaging  on  his  own  sepa- 
rate account,  to  indemnity  to  the  extent  of 
a  particular  sum  of  money,  being  a  propor- 
tion of  the  whole  value  of  the  subject  of 
insurance;  and  these  are  called,  in  refer- 
ence to  the  method  used  of  thus  sub- 
scribing their  names,  underwriters,  2  Steph. 
Com,  1 74.  The  only  parties  who  sign  their 
names  at  the  foot  of  the  policies,  in  other 
words,  subscribe  them,  are  the  insurers, 
who  are  hence  called  the  underwriters,  or 
subscribers.  1  Arnould  on  Ins,  37,  (38 
Perkins'  ed.)  In  policies  of  insurance 
effected  with  private  underwriters,  where  it 
is  not  usual  for  one  person  to  take  upon 
himself  the  whole  risk  of  the  insurance, 
each  underwriter  signs  or  subscribes  the 
policy,  adding  on  the  same  line  with  his 
name,  the  sum  he  intends  to  insure.  The 
next  underwriter  to  whom  the  policy  is 
tendered,  then  in  like  manner  writes  under 
the  first  subscription,  his  name  and  the 
sum  he  means  to  insure,  and  the  rest  follow 
in  order,  until  the  aggregate  of  the  sepa- 
rate sums  written  opposite  to  the  name  of 
each  underwriter,  or,  in  technical  language, 
"till  the  aggregate  of  their  severd  sub- 
scriptions** amounts  to  the  sum  which  the 
party  effecting  the  policy  desires  to  protect 
by  the  insurance.    Id,  ibid. 


hx  the  United  States,  where  insurances 
are  generally  made  by  incorporated  com- 
panies, the  underwriting  or  subscription 
usually  consists  of  the  signature  of  t^e  pre- 
sident or  vice-president  of  the  company  and 
the  sum  insured,  with  the  aiitestation  of  the 
secretary. 

UNDRES.  Sax.  In  old  English  law. 
Minors,  or  persons  under  age.  Ante  osta  tern 
vero  viginti  unius  annorum,  robustos  vel 
habiles  ad  arma  suscipienda  pro  patria  de- 
fension  eium  reputantur,  et  ideo  undres  di- 
cuntur,  et  sub  tvtela  dominorum  interim  re- 
manebunt.  Before  the  age  of  twenty  one 
years,  they  are  not  regarded  as  able  bodied, 
or  fit  to  bear  arms  for  the  defence  of  the 
country,  and  therefore  they  are  called  un- 
dres, and  in  the  mean  time  they  shall  re- 
miun  under  the  protection  of  their  liHrds. 
Fkta,  Ub.  1,  c.  9.     Cowell. 

UNG.  L.  Fr.  One;  aa  old  form  of 
un,    Kelham, 

UNGELD.  Sax.  [from  un,  without, 
and  geld,  payment.]  In  Saxon  law.  One 
for  whom  no  payment  was  to  be  made.  A 
person  so  far  out  of  the  protection  of  the 
law,  that  if  he  were  murdered,  no  geld  or 
fine  should  be  paid,  or  composition  made 
by  him  that  killed  him.     Cowell. 

UNICA  TAXATIO.  L.  Lat.  In  old 
practice.  A  single  taxation.  The  techni- 
cal name  of  the  award  of  the  venire  on  the 
record,  where  damages  on  a  default  or  de- 
murrer are  to  be  assessed  at  the  same  time 
with  those  on  an  issue;  the  language  of 
the  record  being,  that  **  because  it  is  con- 
venient and  necessary  that  there  be  but 
one  taxation  {unica  taxatio,  in  the  Latin 
forms,)  in  the  suit,  therefore,  as  well  to  try 
the  issue  as  to  inquire  of  the  damages," 
the  sheriff  is  commanded  to  summon  a  jury. 
Arch,  Forms,  296. 

UNIFORMITY  OF  PROCESS  ACT. 
The  English  statute  of  2  Will.  IV.  c.  39, 
establishing  a  uniform  process  for  the  com- 
mencement of  actions  in  all  the  courts  of 
law  at  Westminster.     3  Steph.  Com.  666. 

UNILATERAL  CONTRACT.  [Fr. 
contrat  unilaterale.']  In  modern  civil  law. 
A  contract  where  the  party  to  whom  an 
engagement  is  made,  makes  no  express 
agreement  on  his  part.  Civil  Code  of  Louis. 
Art.  1768. 

UNIO.  Lat.  In  canon  law.  A  con- 
solidation of  two  churches  into  one.  Cowell. 
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UNIO  PROLIUM.  Lat.  In  German 
law.  Union  of  offsprings ;  a  species  of 
adoption  by  which  the  children  of  a  former 
marriage  are  made  equal,  in  regard  to  the 
right  of  succession,  with  the  children  of  a 
second  marriage.  Hetnecc,  JElem,  Jur, 
Civ.  lib.  1,  tit.  11,  §  188.  HallifaxAnal 
b.  1,  c.  8,  num.  6. 

UNITAS.  Lat.  [from  unus,  one.] 
In  old  English  law.  Unity;  the  uniting 
or  consolidating  of  two  or  more  things  to- 
gether. Unitas  juris ;  unity  of  right. 
Bract,  fol.  76  b. 

UNITY.  In  the  law  of  estates.  The 
peculiar  characteristic  of  an  estate  held  by 
several  in  joint- tenancy,  and  which  is  four- 
fold, viz.  unity  of  interest,  unity  of  title, 
unity  of  time,  and  unity  of  possession.  In 
other  words,  joint  tenants  have  one  and 
the  same  interest,  accruing  by  one  and  the 
same  conveyance ;  commencing  at  one  and 
the  same  time,  and  held  by  one  and  the 
same  undivided  possession.  2BI.  Com.  ISO. 

UNITY  OF  INTEREST.  One  of  the 
properties  of  a  joint  estate ;  all  the  Joint- 
tenants  be'mg  entitled  to  one  period  of  du- 
ration or  quantity,  of  interest  in  the  lands. 
2  £1.  Com.  181. 

UNITY  OF  TITLE.  One  of  the  essen- 
tial properties  of  a  joint  estate ;  the  estate 
of  all  the  tenants  bemg  created  by  one  and 
the  same  act,  whether  legal  or  illegal.  2 
BL  Com.  181. 

UNITY  OF  TIME.  One  of  the  essen- 
tial properties  of  a  joint  estate ;  the  estates 
of  the  tenants  being  vested  at  one  and  the 
same  period.     2  Bl.  Com.  181. 

UNITY  OF  POSSESSION.  One  of  the 
essential  properties  of  a  joint  estate,  each 
of  the  tenants  having  the  entire  possession 
as  well  of  every  parcel  as  of  the  whole.  2 
Bl.  Com.  182. 

The  term  unity  of  possession,  is  defined 
by  Cowell,  "the  joint  possession  of  two 
rights  by  several  titles,"  called  in  the  civil 
law,  consolidatio  fructus  et  proprietatis. 
The  example  he  gives  of  it,  is  the  following : 
If  I  take  a  lease  of  land  from  one  upon  a 
certain  rent,  and  afterwards  I  buy  the  fee- 
simple,  this  is  an  unity  of  possession  by 
which  the  lease  is  extinguished. 

UbIvs  oniBliio  testis  re»p««sl«  ■•■  audi- 

atHr«  The  answer  of  one  witness  shall  not 
be  heard  at  all ;  the  testimony  of  a  single 
witness  shall  not  be  admitted  under  any 


circumstances.  A  maxim  of  the  dvil  and 
canon  law.  Cod.  4.  20.  0.  Deeret.  Ortg. 
IX.  lib.  2,  tit.  20,  c.  23.  8  Bl.  Cam.  870. 
Best  on  Evid.  426,  §  890,  and  note. 

Vaiiiac^jHBqae  coatractaa  iKitiam  spce- 

t«B4im  Mty  et  caasa.  The  commencement 
and  cause  of  every  contract  are  to  be  re- 

rrded.     Dig.  17.  1.  8.     Story  on  Bailm. 
56. 

UaiTerealia  eant  aoUara  •iayalaribas. 

Universal  or  general  thmgs  are  more  known 
than  particular  things.     2  Bol.  B.  294. 

UNIVERSAL  LEGACY.  [Fr,  Ugs 
universel.'\  A  testamentary  disposition  by 
which  the  testator  gives  to  one  or  severid 
persons'  the  whole  of  the  property  which 
he  leaves  at  his  decease.  Civil  Code  of 
Louis.  Art.  1599. 

UNIVERSITAS.  Lat.  [from  univer- 
sus,  the  whole.]  In  the  civil  law.  A  cor- 
poration aggregate.  Dig.  8.  4.  7.  Lite- 
rally, a  whole  formed  out  of  many  mdivid- 
uals.  IBI.  Com.  469.  Si  universitas  a(f 
unum  redit,  et  stet  nomen  universi talis ;  if 
the  corporation  be  reduced  to  one  member, 
yet  the  name  of  a  corporation  will  be  pre- 
served. Dig.  uh.  sup.  Universitas  vel 
corporatio  non  dicitur  aliquid  faeere,  nisi 
id  sit  collegialiter  deliberatum,  etiam  n 
mojor  pars  id/aciat.  A  corporation  is  not 
said  to  do  any  act,  unless  it  have  been  de- 
liberated upon  in  corporate  form,  even 
though  a  majority  of  the  members  should 
do  it.     Davies'  R,  48. 

UNIVERSITAS  RERUM.  Lat.  In 
the  civil  law.  Literally,  a  whole  of  things. 
Several  single  things,  which,  though  not 
mechanicaUy  connected  with  one  another, 
are  when  taken  together,  regarded  as  a 
whole  in  any  legal  respect,  (corpus  quod  ex 
distantibus  constat.)  1  Mackeld.  Ctv.  Law, 
154,  §  149.     Inst.  2.  20.  18. 

UNIVERSITAS  FACTI.  Lat.  In 
the  civil  law.  A  plurality  of  corporeal 
thmgs  of  the  same  kind,  which  are  regard- 
ed as  a  whole ;  e.  g.  a  herd  of  cattle,  a 
stock  of  goods.  1  Mackeld.  Civ.  Law, 
154,  §  149.     Inst.  2.  20.  18. 

UNIVERSITAS  JURIS.  Lat.  In 
the  civil  law.  A  quantity  of  things  of  all 
sorts,  corporeal,  as  well  as  incorporeal, 
which,  taken  together,  are  regarded  as  a 
whole ;  e.  g.  an  inheritance,  an  estate.  1 
Mack.  Civ.  Law,  154,  §  149. 

UNI  VERSUS.  Lat.  The  whole ;  aU 
together.     Calv:  Lex. 
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UNKOUTH.  Unknown.  The  L.  Fr. 
form  of  the  Sax.  uncouth,  (q.  v.)  Britt.  c. 
18. 

UNLAGE.  Sax.  [from  un,  without, 
and  hi/,  law.]  •  An  unjust  law.  LL,  Hen. 
I.  c.  84,  84.     Cowell 

UNLARICH.  In  old  Scotch  law. 
Thai  which  is  done  without  law,  or  agfunst 
law.     Spelman, 


UNLAW.     In  Scotch  law. 
ment.     2  Forbes*  Inst.  225. 


Anamerce- 


UNLAWFUL  ASSEMBLY.  [L.  Lat. 
illicita  conffregatio.]  In  English  criminal 
law.  Any  meeting  whatsoever  of  great 
numhers  of  people,  with  such  circumstan- 
ces of  terror  as  cannot  hut  endanger  the 
public  peace,  and  raise  fears  and  jealousies 
among  the  subjects  of  the  realm.  4  Steph. 
Com.  278.  An  unlawful  assembly  is  when 
three  or  ipore  do  assemble  themselves  to- 
gether to  do  an  unlawful  act,  as  to  pull 
down  enclosures,  <&c.,  and  part  without 
doing  it,  or  making  any  motion  towards  it. 
4  Bl.  Com.  146. 

In  American  criminal  law,  any  tumultu- 
ous disturbance  of  the  public  peace  by  three 
persons  or  more,  having  no  avowed,  osten- 
sible, legal,  or  constitutional  object,  assem- 
bled under  such  circumstances,  and  deport- 
ing themselves  in  such  a  manner  as  to  pro- 
duce danger  to  the  public  peace  and  tran- 
quillity, and  which  excites  terror,  alarm,  and 
consternation  in  the  neighborhood,  is  an  un- 
lawful assembly.  Wharton's  Am.  Crim. 
Law,  623.  4  Penn.  Law  J.  SI.  ^  C.  d: 
P.  372,  cited  ibid. 

"UNMARRIED,"  in  a  will,  denotes 
either  never  having  been  married,  or  not 
having  a  husband  or  wife  at  the  time. 
The  former  is  its  ordinary  signification,  and 
it  has  been  so  construed  in  several  cases, 
though  the  effect  of  such  construction  was 
to  render  it  inoperative.  1  Jarman  on 
Wills,  467,  (425,  Perkins'  ed.)  But  the 
sound  rule,  it  is  said,  in  such  cases,  would 
seem  to  be,  to  construe  the  expression  as 
used  in  its  less  accustomed  sense.     Id.  ibid. 

UNO  FLATU.  Lat.  In  one  breath. 
SM.db  Or.  45.  Uno  fiatu  et  uno  intuitu  ; 
at  one  breath,  and  in  one  view.  3  Story's 
B.  504. 

!!■•    ab«ar4«  dato,  iaflaita  •c^aaaftHr. 

One  absurdity   being    allowed,    numbers 
without  end  follow.     1  Co.  102. 


UNQUES.  L.  Fr.  Ever;  always. 
i^Te  ungues  ;  never.     See  iTe  ungues,  &c. 

UNQUES  PRIST.  L.  Fr.  Always 
ready.  Cowell.  Another  form  of  tout 
temps  prist,  (q.  v.) 

UNSOLEMN  WAR.  War  denounced 
without  a  declaration ;  war  made  not  upon 
general,  but  special  declaration :  imperfect 
war.  Cowen  J.,  1  mil's  (N.  Y.)  B.  409. 
A  war  is  none  the  less  pubhc  or  national, 
because  it  is  unsolemn.     Id.  ibid. 

fJaamqaad^ae  eadcai  aiad*  ^aa  calllca- 
lam     catt    dlaBolrilar^— «na     c«BsiltailBr» 

dcstr altar.  Every  thing  is  [properly]  dis- 
solved by  the  same  means  by  which  it  is 
put  together, — destroyed  by  the  same 
means  by  which  it  is  established.  2  BoL 
B.  39.     Broom's  Max.  417,  414, 


iiaa  ia  ipmm*  Everything  is  [in  other 
words]  that  which  is  the  more  principal 
thing  m  it ;  the  most  important  constituent 
of  a  thing  represents  or  is  the  thing  itself. 
Branch's  Pr.     Bob.  123. 

Vaamqaad^ae  priacipiaraai  e»t  aiblnc 
tipsi    fldesi    «t   pcrspicaa   rera  aoa   saaft 

PMbaada.  Every  genei-al  principle  [or 
maxim  ^  law]  is  its  own  pledge  or  war- 
rant ;  and  things  that  are  clearly  true  are 
not  to  be  proved.     Branch.     Co.  Lilt.  11. 

UPLANDA.  L.  Lat.  [from  Sax.  up, 
above,  and  land^  In  old  records.  Ele- 
vated land ;  firm  or  dry  land ;  the  opposite 
of  marshy  ground.  Spelman.  Ingulph. 
Hi^t.  Croyl.  cited  ihid. 

UPLIFTED  HAND.  A  form  in  which 
an  oath  is  sometimes  taken ;  the  right  hand 
bein^  held  up  while  it  is  administered,  in- 
stead of  being  laid  upon  the  gospels.  See 
Depose.  It  seems  to  have  been  occasionally 
used  in  England  at  an  early  period.  PrtB- 
aentibus  igitur  xii.  juratoribus,  et  guatuor 
villatis,  imprimis  jarabit  guilibet  de  villata 
per  se,  vel  omnes  simul  erectis  sursum  mani 
bus  singulorum,  in  hose  verba.  The  twelve 
jurors  then  being  present,  and  the  four 
townsmen,  in  the  first  place  each  of  the 
townsmen  shall  swear  by  himself,  or  all  of 
them  holding  up  all  their  hands  together 
at  the  same  time,  in  these  words.  Bract. 
fol.  143  b. 

UPPER  BENCH.  The  court  of  King's 
Bench,  so  called  during  the  exile  of  King 
Charles  the  Second.    3  Bl.  Com.  202, 203. 
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UPSUN.  In  Scotch  law.  Between  the 
hours  of  sunrise  and  sunset.  Poinding 
must  be  executed  with  upsun  ;  [i.  e.  while 
the  sun  is  up.]  1  Forbes  Inst,  part  8, 
p.  32. 

URBAN  SERVITUDE.  [Lat.  servitus 
prcBdii  urbani,]  In  the  civil  law.  A  ser- 
vitude annexed  to  an  urban  estate,  or  proB- 
dium  urbanum,  (q.  v.)  Such  as  the  servi- 
tude or  right  of  support,  of  drip,  of  drain, 
&c.     3  Kent*if  Com,  430. 

URE.  L.  Fr.  &  Eng.  Effect;  prac- 
tice. Mis  en  ure  ;  put  in  practice  ;  carried 
into  effect.     Kelham, 

URER.  L.  Fr.  To  enure.  Un  releas 
prendra  effect,  et  urera ;  a  release  shall 
take  effect  and  enure.  Litt,  sect.  dOo,  306, 
307. 


USA.     L.  Lat. 
A  river  or  stream. 


In  old  Saxon  records. 
Spelman, 


USAGE,  in  its  broadest  sense,  includes 
both  custom  and  prescription,  but  is  ordi- 
narily applicable  to  trade ;  designating  the 
habits,  modes  and  course  of  dealing  which 
are  generally  observed  either  in  any  parti- 
cular branch  of  trade,  or  in  all  mercantile 
transactions.  2  Greenl.  on  Evid,  §  248. 
As  to  the  effect  of  usage  in  controlling  the 
interpretation  of  a  policy,  see  1  Daer  on 
Ins,  263 — 311.  As  to  its  effect  in  the 
construction  of  a  charter  party,  see  Abbott 
on  Ship.  [274]  363,  et  seq, 

USANCE.  Fr.  In  mercantile  law.  The 
common  period  fixed  by  the  usage  or  cus- 
tom or  habit  of  dealing  between  the  coun- 
try where  a  bill  is  drawn,  and  that  where 
it  is  payable,  for  the  payment  of  bills  of 
exchange.  Story  on  Bills,  §  60.  It  means 
in  some  countries,  a  month,  in  others  two 
or  more  months,  and  in  others  half  a  month. 
Id.  §  144.     See  Id,  §  332,  and  note. 

USARE.  L.  Lat.  In  old  European 
law.  To  use,  or  enjoy.  Villam  tenere  et 
usare;  to  hold  and  use  a  farm.  Chart, 
Alam.  67.     Spelman. 

USE,  The  profit  or  benefit  of  lands  or 
tenements.  Shep.  Touch.  601. — The  right 
in  equity  to  have  the  profit  or  benefit  of 
lands  or  tenements.  Id.  (by  Preston,) 
if^ — The  equity  and  honesty  to  hold  the 
land  in  conscientia  boni  viri.  Shep.  Touch, 
ub.  sup, — A  confidence  reposed  in  another, 
who  was  tenant  of  the  land,  or  terre-tenant, 
that  he  should  dispose  of  the  land  accord- 


ing to  the  intentions  of  eestuy  que  use,  or 
him  to  whose  use  it  was  granted,  and  suffer 
him  to  take  the  profits.  As  if  a  feoffment 
was  made  to  A.  and  his  heirs,  to  the  use  of 
(or  in  trust  for)  B.  and  his  heirs ;  here  at 
the  common  law,  A.  the  lerre-tenant  had 
the  legal  property  and  possession  of  the 
land,  but  B.  the  cestuy  que  use  was  in  con- 
science and  equity  to  have  the  profits  and 
disposal  of  it.  2  Bl.  Com.  328.  This  de- 
finition of  Blackstone  seems  to  be  merely 
that  of  Lord  Coke,  stated  in  clearer  terms. 
A  trust  or  confidence  reposed  in  some  other, 
which  is  not  issuing  out  of  the  land,  but  as 
a  thing  collateral,  annexed  in  privity  to  the 
estate  of  the  land,  and  to  the  person  touch- 
ing the  land;  scilicet,  that  cesiui  que  use 
shall  take  the  profit,  and  that  the  terre- 
tenant  shall  make  an  estate  according  to 
his  direction.  Co.  Litt.  272  b.  These  are 
the  definitions  of  uses  as  they  existed  be- 
fore the  Statute  of  Uses,  27  Hen.  VIIL 
c.  1 0.  As  to  the  nature  of  uses  before  and 
since  the  statute,  see  2  BL  Com,  327,  337. 
1  Steph,  Com.  328—344.  4  Kent's  Com, 
288 — 301.  1  Oreenleaf's  Cruise  Digest, 
tit.  xi. 

USE.  [Lat.  usus."]  In  the  civil  law. 
The  bare  use  of  a  thing  for  necessary  pur- 
poses.    See  Us^ts. 

USER  DE  ACTION.  L.  Fr.  In  old 
practice.  The  pursuing  or  bringing  an  ac- 
tion.    Cowell. 

USQUE  AD.  L.  Lat.  As  far  as;  up 
to.  See  1  Stra.  179,  181,  arg.  Con- 
strued exclusively.     2  Mod.  280. 

USUALIS.  Lat.  In  old  English  law. 
Usual,  ordinary.  Usualis  annus  ;  the  or- 
dinary year,  consisting  of  three  hundred 
and  sixty-five  days ;  called  also  annus  minor. 
Bract,  fol.  369  b. 

USUARIUS.  Lat.  In  the  civil  law. 
One  who  had  the  mere  use  of  a  thing  be- 
longing to  another  for  the  purpose  of  sup- 
plying his  daily  wants ;  an  usuary.  Calv. 
Lex, 

USUCAPEUE.  Lat.  [from  usus,  use, 
and  capere,  to  take.]  In  the  civil  law.  To 
acquire  by  use ;  to  make  one's  own  by 
possession.  Calv.  Lex.  To  gain  a  title 
by  such  means. 

USU*.'AP10.  Lat.  [from  usus,  use, 
and  capio,  a  taking.]  In  the  civil  law. 
The  acquisition  of  property  by  continued 
possession  for  a  time  defined  by  law ;  {ad- 
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jeeiio  dominii  per  eontinuaiionem  pofses- 
sionis  iemporis  lege  definiii.)  Heinecc. 
Elem.  Jut,  Civ.  lib.  2,  tit.  6,  §  438.  Com- 
monly Aoglicized,  usucapion,  Hallifax 
Anal.  b.  2,  c.  6,  num.  2. — ^The  right  ac- 
quired by  the  long  possession  of  any  thing 
substantial  and  corporeal,  to  the  exclusion 
of  the  real  owner.  Cooper^s  Just.  Inst 
Notes,  *472.  It  was  a  kind  of  prescription 
founded  upon  the  Twelve  Tables,  and  was 
distinguished  from  prescription,  properly 
so  called,  which  rested  on  the  praetorian 
law.  Usucapion  was  perfected  by  one 
year's  possession  of  a  moveable,  and  two 
years*  of  an  immoveable  chattel ;  prescrip- 
tion required  ten  years  as  against  parties 
present,  and  twenty  years  as  against  par- 
ties absent.  Usucapion  did  not,  while  pre^ 
scription  did  take  place  as  to  incorporeal 
hereditaments,  as  services  incident  to  es- 
tates. Usucapion  transferred  the  property 
of  the  thing  itself;  prescription  operated 
only  in  bar  of  the  right  of  the  owner  or 
mortgagor.  Id.  ibid.  These  distinctions 
were  abolished  by  Justinian,  and  prescrip- 
tion now  comprehends  the  meaning  of  both 
terms.  Hallifax  Anal.  b.  2,  c.  5,  num.  3. 
2  Bl.  Com.  264,  note  (f.) 

USUFRUCT.  [Lat.  usus/ruetus.]  In 
the  civil  law.  The  right  of  using  and  en- 
joying the  profits  of  a  thing  belonging  to 
another,  without  impairing  the  substance. 
Hallifax  Anal,  b.  2,  c.  3,  num.  8.  It  is 
distinguished  from  a  use,  which  is  a  mere 
limited  right,  importing  a  use  for  necessary 
purposes  only.  Id.  num.  11.  See  Usus, 
Ususfrucius. 

USUFRUCTUARIUS.  Lat.  [from 
ususfructus,  q.  v.].  In  the  civil  law.  One 
who  had  the  usufruct  of  a  thing  ;  an  usu- 
fructuary. Ittst.  2.  4.  3.  Distinguished 
from  usuarius  (one  who  had  a  mere  use) 
by  the  following  circumstances :  first,  he 
had  the  full  profit  or  enjoyment  of  the  thing 
used,  whereas  the  usuarius  had  it  only  for 
the  purpose  of  supplying  his  daily  wants 
and  necessities ;  secondly,  he  might  trans- 
fer his  right  to  another,  which  the  usuarius 
could  not ;  and  thirdly,  he  might  cultivate 
the  land  himself,  which  the  usuarius  could 
not.     Calv.  Lex. 

USURA.  Lat.  [from  usus,  use.]  In 
the  civil  law.  Money  given  for  the  use  of 
money;  interest.  Commonly  used  in  the 
plural,  usures, 

Usura  centesimay  usurce  centesima  or 
usurm  asses  ;  twelve  per  cent,  per  annum, 
or  one  per  cent,  monthly.  The  highest 
rate  of  interest  allowed  before  the  time  of 


Justinian.  S  Bl.  Com.  462,  and  note  (m.) 
Hallifax  Anal.  b.  2,  c.  15,  num.  6.  Calv, 
Lex. 

Usura  deunees  ;  eleven  per  cent.  2  Bl, 
Com.  ub.  sup, 

Usura  dextances  ;  ten  per  cent.   Id.  ibid. 

Usura  dodrantes;  nine  per  cent.  Id, 
ibid. 

Usura  besses  ;  eight  per  cent.     Id.  ibid, 

Usura  septunces ;  seven  per  cent.  Id. 
ibid. 

Usura  semmes  ;  six  per  cent.    Id.  ibid. 

Usura  quincunces ;  five  per  cent.  Id, 
ibid. 

Usura  trientes;  four  per  cent.  This 
was  the  rate  established  by  Justinian.  Id. 
ibid. 

Usura  gttadranies  ;  three  per  cent.  Id. 
ibid. 

Usura  sextances ;  two  per  cent.  Id. 
ibid., 

Usura  uncia  ;  one  per  «ent.     Id.  ibid, 

USURA.  Lat.  In  old  English  law. 
Interest,  or  usury,  as  it  was  called.  Usura 
diciiur  quia  datur  pro  usu  seris  ;  'usury  is 
so  called  because  it  is  given  pro  usu  aris, 
for  the  use  of  money.  2  Inst.  89.  Usura 
dicitur  ab  usu  et  sere,  quasi  usuaera,  i.  e. 
usus  ceris :  usura  (usury)  is  derived  from 
usus  and  cere  (as,)  as  it  were  usuan^a,  i.e. 
usus  ceris  ;  the  use  of  money.  5  Co.  70  a, 
Clayton^ s  case. 

Usura  e^t  commodum  certum  quod  prop- 
ter usum  ret  mutuata  recipitur.  Sed  secun- 
dario  spirare  de  aliqua  retributume,  ad 
voluntatem  (jus  qui  mutuatus  est,  hoc  non 
est  vitiosum.  Usury  is  a  certain  benefit 
which  is  received  for  the  use  of  a  thing 
lent.  But  to  have  an  understanding  [lite- 
rally, to  breathe  or  whisper]  in  an  mci- 
dental  way,  about  some  compensation  to 
be  made  at  the  pleasure  of  the  borrower,  is 
not  unlawful.  Branch's  Pr.  5  Co.  70  b, 
Clayton* s  cote.     Glanv.  lib.  7,  c.  16. 

USURA  MARITIMA.  Lat.  Man- 
time  interest.  2  Bl.  Com.  458.  Otherwise 
called  fanus  nauticum,  (q.  v.) 

USURPARE.  Lat.  In  the  civil  law. 
To  interrupt  a  use,  or  usucapion ;  the  op- 
posite of  usucapere,  (q.  v.)     Calv.  Lex. 

USURPATIO.  Lat.  [from  usurpare, 
q.  v.]  In  the  civil  law.  The  interruption 
of  a  usucapion,  by  some  act  on  the  part  of 
the  real  owner.     Calv.  Lex. 

USURPATION.  The  exercise  or  use 
of  an  office  or  franchise,  without  authority. 
8  BL  Com,  262. 
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In  English  ecclesiastical  law.  The  ab- 
solute ouster  or  dispossession  of  the  patron 
of  a  benefice,  which  happens  when  a  stran- 
ger that  has  no  right  presents  a  clerk,  who 
is  thereupon  admitted  and  instituted.  Co. 
Liu,  227.     3  BL  Com.  242. 

USURY,  [from  Lat.  usura,  q.  v.]  In 
old  English  law.  Interest  of  money;  in- 
crease for  the  loan  of  money ;  a  reward  for 
the  use  of  money.     2  BL  Uom.  454. 

In  modem  law.  Unlawful  interest;  a 
premium  or  compensation  paid  or  stipulated 
to  be  paid  for  the  use  of  money  borrowed 
or  returned,  beyond  the  rate  of  interest 
established  by  law.  Webster. — An  unlaw- 
ful contract  upon  the  loan  of  money,  to  re- 
ceive the  same  again  with  exorbitant  in- 
crease. 4  BL  Com.  166.  The  illegal 
profit  which  is  required  and  received  by 
the  lender  of  a  sum  of  money,  from  the 
borrower,  for  its  use.  Bouvier.  See  U.  S. 
Dig,  and  Supplement,  Usury, 

USUS.  Lat.  [from  uti,  to  use.]  In 
the  civil  law.  Use ;  the  use  of  a  thing ; 
the  right  to  the  use  of  a  thing.  Properly, 
the  use  of  a  thing,  as  land  or  a  house,  for 
the  mere  purpose  of  supplying  one's  daily 
wants,  or  necessities,  {ad  necessitatem  ;)  as 
distinguished  from  ususfriLctus,  which  was 
the  larger  right  of  using  and  enjoying  a 
thing  at  one's  pleasure.  The  ustmrius  had 
the  us  us,  (bare  use,)  but  not  the  fructus, 
(enjoyment ;)  the  usufructuarius  had  both. 
Calv.  Lex.  Heinece.  Elem.  Jar.  Civ.  lib. 
2,  tit.  4,  §  415.  Minus  juris  est  in  usu, 
quam  in  usufructu ;  nam  is  qui  fundi  nu- 
dum hahet  usum,  nihil  ulterius  habere  in- 
teWgitur,  quam  ut  oleribus,  pomis,  Jhribus, 
foeno,  siramentis  et  lignisad  usum  quotidia- 
num  utatur :  inque  eo  /undo  hactenus  ei 
morari  licet,  ut  neque  domino  fundi  moleS' 
tus  sit,  neque  iisper  quos  opera  rusticafiunt, 
imped imento  ;  nee  ulli  alii  jus  quod  hahet, 
aut  locare,  aut  vendere,  aut  gratis  concedere 
potest;  cum  is,  qui  usumfructum  habet, 
possit  hoc  omnia  facere.  There  is  less  of 
riff ht  in  a  use  than  in  a  usufruct ;  for  he 
who  has  the  naked  use  of  land,  is  under- 
stood to  have  nothing  more  than  the  liberty 
of  using  so  much  of  the  herbs,  fruits, 
flowers,  hay,  straw  and  wood,  as  may  be 
sufficient  for  his  daily  wants ;  and  he  is 
permitted  to  stay  [or  be  commorant]  upon 
the  land,  only  on  condition  that  he  neither 
becomes  troublesome  to  the  owner,  nor  is  a 
hindrance  to  those  by  whom  the  labors  of 
husbandry  are  performed  :  nor  can  he 
either  let,  or  sell,  or  gratuitously  grant  to 
any  other,  the  right  which  he  has :  whereas 


he  who  has  the  usufruct  can  do  all  these 
things.     Inst.  2.  5.  1. 

USUS.  Lat.  In  old  English  law.  A 
use.  See  Use.  Usus  est  dominium  fidu- 
ciarium;  a  use  is  a  fiduciary  ownership. 
Bacon's  Read.  Stat.  Uses.  Usus  et  sta- 
tus, sive  possessio,potius  differunt  secundum 
rationemfori,  quam  secundum  rationem  ret; 
the  use  and  the  estate,  or  possession,  differ 
more  in  the  reason  of  the  law,  than  in  the 
nature  of  the  thing  itself.     Id.  ibid. 

USUS  BELLICI.  Lat.  In  interna- 
tional  law.  Warlike  uses,  or  objects.  It 
is  the  usus  bellici  which  determine  an  article 
to  be  contraband.     1  Kent's  Com.  141. 

USUSFRUCTUS.  Lat.  [from  usus, 
use,  and  fructus,  fruit  or  enjoyment.]  In 
the  civil  law.  The  right  of  using  and  en- 
joying the  profits  of  things  belonging  to 
another,  without  impairing  the  substance  of 
the  things  themselves ;  {jus  cUienis  rebus 
utendi  fruendi,  salva  rerum  substantia.) 
Inst.  2.  4.  pr.  It  is  a  right  to  a  coirporeal 
thing,  {est  jus  in  cor  pore,)  which  being  de- 
stroyed, the  usufruct  itself  must  necessarily 
be  taken  away,  {quo  sublato,  et  ipsum  tolli 
necesse  est.)  Id.  ibid.  It  is  a  species  of 
personal  servitude,  where  the  land  serves 
the  person.  Heinece.  Elem.  Jur.  Civ.  lib. 
2,  tit.  4,  §  414. 

UT.  Lat.  In  the  civU  law.  That.  A 
particle  properly  expressive  of  the  final 
cause  or  object  of  a  thing,  {proprium  est 
finalem  dicere  causam.)     Calv.  Lex. 

That.  A  particle  expressive  of  qualifi- 
catbn ;  the  mark  of  a  modus.  Id.  As  in 
the  four  innominate  contracts,  do  ut  des,  do 
UT  facias,  facio  ut  dts,  far.io  ut  facias, 
(qq.  V.)  It  expresses  what  in  the  common 
law  is  termed  consideration,  (q.  v.) 

As,  {sicut ;)  expressive  of  similitude.  Id. 

As,  as  though,  {tanquam.)     Id. 

Although,  {quamvis.)     Id. 

But,  {sed.)     Id. 

When,  {quando.)     Id. 

UT.  Lat.  In  old  English  law.  That. 
A  particle,  particularly  appropriated  to 
express  a  modus,  or  qualification,  as  si  was 
used  to  express  a  condition.  Bract,  fol. 
18  b.  Co.  Litt.  204  a.  See  Scito  quod 
ut,  <fec.  This  shows  that  modus  and  con- 
ditio had  essentially  a  different  import. 
The  use  of  ut,  in  this  peculiar  application, 
was  taken  from  the  civil  law.     See  supra. 

That ;  in  order  that.    See  I7t  res  mavis 

As.    See  Ut  defeodo. 
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UT  CURRERE  SOLEBAT.  Lat.  As 
it  was  wont  to  run.     A  part  of  the  maxim. 

Aqua   carrii  ci  d«bct   carrercy  at  cnrrciw 

Micbat.  Every  proprietor  of  land  on  the 
bank  of  a  fresh  water  river,  has  a  right  to 
the  use  of  the  water  as  it  was  wont  to  run, 
[ut  currere  solebat,)  without  diminution  or 
alteration :  and  no  owner  has,  in  general,  a 
right  to  use  it  to  the  prejudice  of  other 
owners  above  or  below  him,  by  throwing  it 
back  upon  the  former,  or  subtracting  it 
from  the  latter.  2  Milliard's  Real  Prop, 
101. 

UT  DE  FEODO.  L  Lat.  As  of  fee. 
Et  regulariter  verum  est  quod  dominieum 
did  potest  omne  illud  ienementutn  de  quo 
antecessor  obiit  sey situs  ut  de  feodo,  sive  cum 
usvfructu,  vel  sive;  and  regularly,  it  is 
true  that  every  tenement  may  be  called  de- 
mesne, of  which  the  ancestor  died  seised  as 
of  fee,  whether  with  the  usufruct  or  with- 
out   Bract,  fol.  263^.     See  Demesne. 

UT  HOSPITES.  Lat.  As  guests.  1 
Salk,  26,  pi.  10. 


Vt  p«aa  md  paacas,  aielas  a4  aaia' 

Tea  fat.  That  the  punishment  may  reach 
a  few,  but  the  fear  of  it  affect  all.  A  quo- 
tation from  Cicero,  {pro  Cluentio,  46,) 
adopted  as  a  maxim  in  criminal  law,  ex- 
pressive of  one  of  the  principal  objects  of 
human  punishment.  4  Inst.  6.  4  BL 
Com,  11. 

Hi  res  aiafls  ralcai  qaaai  percat.       That 

the  thing,  or  subject  matter,  may  rather 
have  effect  than  be  destroyed.  A  maxim 
expressive  of  one  great  object  regarded  by 
courts  in  the  construction  of  contracts,  viz. 
the  preservation  of  the  contract  itself.  See 
3  Btirs  (N.  Y.)  E.  285,  Cowen,  J.  It  is 
a  part  of  the  maxim,  Bcaicae  ra«iea4« 

•vat  iaterprctatieacsy  Jcc.,  and   expresses 

the    same    sentunent   with    the    maxim, 

Bea«dicta  est  czpaaltio  qaaado  re*  rediiaii* 
tar  a  destrnctivaey  (qq.  V.) 

UTAS.  L.  Lat.  In  old  English  prac- 
tice. Octave;  the  octave,  (octava;)  the 
eighth  day  following  any  term  or  feast ;  as 
the  Utas  of  St.  Michael,  the  Utas  of  St. 
Hilary.     Cowell. 

"UTENSILS,"  in  a  will,  held  not  to 
pass  plate  or  jewels.  Dyer,  69  b,  pi.  16. 
2   Williams  an  Exec,  1024. 

UTERINE.  [Lat.tt<mn««,q.v.]  Bom 
of  the  same  mother,  {ex  eodem  utero,)  A 
uterine  brother  or  sister  is  one  bom  of  the 
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same  mother,  but  by  a  different  father. 
See  Uterinus. 

UTERINUS.  Lat.  [from  uterus, 
womb.j  In  old  English  law.  Uterine; 
bom  of  the  same  mother.  Soror  vel  f  rater 
de  una  et  eodem  matre,  sed  diver  so  patre, 
so^or  uterina,/ra/eruterinus,  did  poterunt ; 
a  sister  or  brother  from  one  and  the  same 
mother,  but  a  different  father,  may  be 
called  a  uterine  sister  and  uterine  brother. 
Bract,  fol.  68  b. 

UTFANGTHEFE,    Utfangethef,    Sax. 

Sfrom  ut,  OMt,  fang,  taken,  aad  theof,  thief.] 
n  Saxon  and  old  English  law.  Literally, 
an  out-taken  thief,  (fur  extra  captus,) 
Spelman.  Utfangethef  vero  didtur  latro 
extraneus,  veniens  aliunde  de  terra  aliena, 
et  qui  captus  fait  in  terra  ipsius  qui  tales 
kaheat  libertates.  Uffangthefe  signifies  a 
strange  thief,  who  comes  from  another 
place,  from  another's  land,  and  who  is  taken 
m  the  land  of  him  who  has  such  liberties. 
Bract,  fol.  164  b.  According  to  this  ex- 
planation, ut,  in  this  compound  word,  is  to 
be  taken  in  immediate  connexion  with  thefe, 
and  not  with  fang,  as  Spelman  seems  to 
understand  it. 

UTHESIUM.  Lat.  In  old  English 
law.  Hue ;  a  form  of  hutesium,  produced 
apparently,  by  a  transposition  of  the  aspi- 
rate. Si  ceperint  misericordias  pro  defaltis, 
vel  pro  uthesio  non  levato  vel  non  secuto :  if 
they  have  taken  amercements  for  defaults, 
or  for  not  raising  or  following  the  hue. 
Bract,  fol.  116  b.     See  Hue,  Hutesium. 

UTI.  Lat.  As.  See  Uti  rogas,  UHpos- 
sideiis, 

UTI.  Lat.  In  the  civil  law.  To  use. 
Strictly,  to  use  for  necessary  purposes ;  as 
distinguished  from  frui,  to  enjoy,  ffeineee, 
Elem,  Jur,  Civ.  lib.  2,  tit.  4,  §  416. 

UTI  FRUI.  Lat.  In  the  civil  law.  To 
have  the  full  use  and  enjoyment  of  a  thmg, 
without  damage  to  its  substance.  Calv. 
Lex,    Hence  the  term  ususfructus,  (q.  v.) 

UTI  POSSIDETIS.  Lat»  (As  you 
possess.)  In  the  civil  law.  A  species  of 
interdict,  (q.  v.)  for  the  purpose  of  retain- 
inor  possession  of  a  thing,  granted  to  one 
who,  at  the  time  of  contesting  suit,  was  in 
possession  of  an  immoveable  thing,  in  order 
that  he  might  be  declared  the  legal  pos- 
sessor. Hallifax  Anal.  b.  3,  c.  6,  num.  8. 
Hdnecc,  Elem.  Jur,  Civ.  lib.  4,  tit.  16,  § 
1300.     1  Mackeld.  Civ,  Law,  269,  §  262. 
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It  was  a  species  of  proceeding  by 
which  the  possession  of  land  or  of  houses, 
was  contended  for ;  and  that  party  succeed- 
ed in  it,  who  was  in  possession  at  the  time 
of  the  interdict,  provided  he  had  not  ob- 
tained the  possession  from  his  adversary  by 
force,  (vi,)  clandestinely,  {dam,)  nor  pre- 
cariously, {preeario,)    Inst  4.  16.  4. 

UTI  POSSIDETIS.  Lat  (As  you 
possess,  i.  e.  each  keeping  what  you  respec* 
tively  have.)  In  international  law.  A  term 
used  to  denote  the  principle  of  a  treaty 
which  leaves  belligerent  parties  mutually 
in  possession  of  what  they  have  acquired 
by  their  arms  during  the  war.  Brande. 
The  uti  possidetis  is  the  basis  of  every 
treaty  of  peace,  unless  it  be  otherwise 
agreed.     1  ICent's  Cam.  173. 

UTI  ROGAS.  Lat.  (As  you  ask.) 
In  Roman  law.  The  form  of  words  by 
which  a  vote  in  favor  of  a  proposed  law 
was  orally  expressed.  Uti  rogas,  volo  vel 
jubeo  ;  as  you  ask,  I  will  or  order ;  I  vote 
as  you  propose ;  I  am  for  the  law.  The 
letters  iJ.  R.  on  a  ballot,  expressed  the 
same  sentiment.  Adam's  Rom,  Ant.  98, 100. 

1Itil«  Fcr  iaaiile  ■•■  TitiKCVF.  The  use- 
ful is  not  vitiated  by  the  useless.  Where 
an  instrument  contains,  in  addition  to  pro- 
per matter,  that  which  need  not  have  been 
stated,  such  unnecessary  matter  will  not 
vitiate  the  other.     Calv,  Lex, 

This  maxim  of  the  civil  law  has  long  been 
adopted  in  the  common  law,  as  a  maxim  of 
conveyancing,  of  pleading,  and  of  evidence. 
Surplusage  does  not  vitiate  that  which  in 
other  respects  is  good  and  valid.  Co,  Litt, 
8  a,  227  a.  3  Co,  10  a,  Dowtie's  case. 
Broom's  Max.  82.  Steph,  PL  378.  Aver- 
ments wholly  immaterial  need  not  be 
proved.  Best  on  Evid,  303,  §  263.  The 
maxim  is  thus  further  explained  in  the  civil 
law.  Where  the  useful  can  be  separated 
from  the  useless  matter,  in  accordance  with 
nature,  law,  or  the  interest  of  parties,  it 
will  not  be  impaired  by  it ;  but  where  the 
two  are  not  separable  without  impugning 
some  rule  of  nature  or  of  law,  or  contra- 
vening the  ^intention  of  the  parties,  there 
the  useful  matter  is  vitiated  by  the  useless. 
Calv,  Lex, 

UTILIS.  Lat.  In  the  civil  law.  Use- 
ful ;  beneficial ;  equitable ;  available.  Actio 
utilis ;  an  equitable  action.  Calv,  Lex. 
Dies  uiilis ;  an  available  day ;  one  on 
which  a  party  might  sue,  or  have  access  to 
the  prator  or  judge.    Id. 


UTILITAS.  Lat  [from  niilit,  q.  v.] 
Advantage  ;  benefit ;  interest ;  utility ;  pro- 
fit.   See  Calv,  Lex. 

UTLA6ARE.  L.  Lat.  [from  Sax. 
utlagh,  q.  v.]  In  old  English  law.  To 
outlaw ;  to  put  out  of  the  law ;  to  put  out 
of  the  protection  of  the  law.  Nullus  Itber 
horn/)  capiatur^—aut  utlagetur,  aut  exvlcUur, 
&c.  No  freeman  shall  be  taken, — or  out- 
lawed, or  exiled,  d^c.  Magna  Charta,  c.  29. 
JSxtunc  utlagabitur,  sicut  tile  qui  est  extra 
legem,  sicut  9,au||firlesman.  He  shall 
thenceforth  be  outlawed,  as  one  who  is  out 
of  the  law,  as  a  lawless  man.  Bract,  fol. 
1 26.  Minor  veto,  et  qui  infra  aiatem  duo- 
decim  annorumfuerit,  utlagari  non  potest,  nee 
extra  legem  poni ;  a  minor,  and  he  who  k 
within  the  age  of  twelve  years  cannot  be 
outlawed,  nor  put  out  of  the  law.  Id.  foL 
125  b. 

UTLAGARIA.  L.  Lat.  [from  wi/apor^ 
q.  y.  L.  Fr.  utlagerie,]  In  old  English 
law.     OuUawiy.    Bract,  fol.  128  b. 

UTLAGATIO.  L.  Lat.  [from  utlagare, 
q.  y.]  In  old  English  la>r.  The  outlawing 
of  a  person ;  outlawry.  Sequi  ad  utlaga- 
tionem;  to  pursue  to  outlawry.  Bract. 
fol.  125  b. 

UTLAGATUS.  L.  Lat.  [from  utla- 
gare,  q.  v.]  In  old  English  law.  An  out- 
lawed person ;  an  outlaw.  Bract,  fol.  125  b, 
1 28  b.  Utlagatus  est  quasi  extra  legem  po- 
situs;  caput  gerit  lupinum:  an  outlaw  is, 
as  it  were,  put  out  of  the  law  ;  he  carries  a 
wolf's  bead.  7  Cb.  14  a,  Calvin  s 
See  Caput  lupinum,  Wolf's  head. 


UTLAGE. 
c.  12. 


L.  Fr.    An  outlaw.    Brilt. 


UTLAUGHE,  Utlagh.  [from  Sax.  ut, 
out,  and  lag,  or  lagh,  law.]  Sax.  &  O.  Eng. 
In  old  English  law.  Outlaw ;  an  outlaw. 
In  primis  forisfaciat  patriam  et  regnum^ 
et  exul  effidtur,  et  talem  vacant  Amglici 
8ltlattfl)e,  et  alio  nomine  antiquitus  eolet 
naminari,  scilicet,  ^tmltlesman,  et  sic  vide^ 
tur,  quod  forisfacit  amicos.  In  the  first 
place,  he  forfeits  [puts  himself  out  of  J  the 
country  and  the  realm,  and  is  made  an 
exile,  and  such  a  one  the  English  call  Ut- 
laughe,  and  he  was  anciently  called  by  ano- 
ther name,  to  wit,  Frendlesman,  and  so  it 
appears  that  he  forfeits  [puts  himself  out 
of  the  company  of]  his  friends.  Bract. 
fol.  128  b.  Utlaghe,  hannitum  extra  le- 
gem; utlaghe  signifies  proclaimed  out  of 
the  law.    FUta,  fib.  1,  c.  47,  §  25. 


Digitized  by 


Google 


VTb 


( loia ) 


VAC 


ITTLAND.  Sax.  [from  ut,  out,  and 
land.]  In  Saxon  law.  Outland,  {terra 
exlera ;)  tenemental  land;  the  tenancy; 
the  lands  which  lay  without  the  demesnes 
of  a  manor.  Spelman,  To  Walfege  that 
inland,  &  to  Aifege  that  utland  ;  to  Wulfee 
the  inland  or  demesnes,  and  to  Eifej  the 
outland  or  tenancy.  Testam.  Brither,  in 
itin,  Cantii,  apud  Lambard,  Spelman, 
voc.  Inland. 

UTLARY,  UOawry,  Old  forms  of 
outlawry,  (q.  v.)  The  following  appear  to 
have  been  the  successive  forms  of  the  word : 
L.  Fr.  utlagerie,  L.  Lat.  utlagaria,  (from 
Sax.  utlagh ;)  O.  Eng.  utlagery,  utlary, 
utlawry,  outlawry, 

UTLEPE.  Sax.  In  old  English  law. 
Escape ;  the  escape  of  a  robber  or  robbers, 
{escapium  latronum.)  FUta,  lib.  1,  c.  47, 
§14. 

UTRUBI.  Lat.  In  the  civfl  law. 
With  whichever;  (Lat.  apud  quern;  Gr. 
na^  6noiiq(a.)  The  name  of  a  species  of 
interdict  for  retiuning  a  thing,  granted  for 
the  purpose  of  protecting  the  possession  of 
a  moveable  thing,  as  the  uti  possidetis  was 
granted  for  an  immoveable.  Inst,  4.  15.  4. 
Heinecc,  Elem.  Jar,  Oiv,  lib.  4,  tit.  15,  § 
1801.  1  Mackeld,  Civ,  Law,  250,  §  252. 
It  was,  in  other  words,  the  mode  of  contest- 
ing or  trying  the  right  to  the  possession  of 
moveable  property.     Inst,  ub,  sup. 

UTIER.  An  old  form  of  outer,  framed 
apparently  from  the  Sax.  ut,  out.  See 
Utter  barrister. 

To  UTTER,  [from  Sax.  ut,  out.]  In 
criminal  law.  To  put  out,  or  put  forth ; 
to  publish ;  to  circulate  ;  to  offer  to  circu- 
late. To  utter  and  publish  an  instrument 
is  to  declare  or  assert  directly  or  indirectly, 
by  words  or  actions,  that  it  is  good.  Utter- 
ing it  is  a  declaration  that  it  is  good,  with 
an  intention  to  pass,  or  an  offer  to  pass  it. 
WTiarlon^s  Am,  Crim,  Law,  339.  1  Bald- 
win's C,  e,  R,  367. 

UTTER  BARRISTERS,  (properly 
OUTER  BARRISTERS,  Lat.  juris  con- 
sulli,)  In  English  practice.  The  title  of 
the  great  body  of  barristers-at-law  ;  plead- 
ers without  the  bar.  So  called,  to  distin- 
guish them  from  benchers,  or  those  who 
have  been  readers,  who  are  sometimes  ad- 
mitted to  plead  within  the  bar,  as  the  kings' 
and  queen's  counsel.  Cowell,  See  Bar, 
Barrister, 


UXOR.  Lat.  Wife;  a  wife;  the  wife. 
Non  vir  sine  uxore,  quia  agitur  dejare  ux* 
oris  ;  nee  uxor  sine  viro,  quia  vir  est  caput 
ttxoris,  el  earn  defenders  debet ;  not  the  hus- 
band without  the  wife,  because  the  action 
is  about  the  right  of  the  wife ;  nor  the  wife 
without  the  husband,  because  the  husband 
is  the  head  of  the  wife,  and  is  bound  to  de- 
fend her.     Bract,  fol.  202. 

Uxor  yi^ri  desponsata  non  tenebitur  ex 
facto  viri,  quia  virum  accusare  non  debet, 
nee  detegere fur  turn  suum,  necfeloniam,  cum 
ipsa  sui  potestatem  non  habeat,  sed  vir. 
The  wife  of  a  thief  will  not  be  bound  by 
the  act  of  her  husband,  because  she  ought 
not  to  accuse  her  husband,  nor  disclose  his 
theft  or  felony,  smce  she  has  not  power  of 
herself,  but  her  husband.  3  Inst,  108. 
Bract,  fol.  151  b. 

v: 

VACANT.  [L.  Fr.  vacaunt;  Lat.  va- 
cans,  from  vacare,  to  be  empty,  to  want.] 
Unfilled;  unoccupied;  without  a dsdmanty 
tenant,  or  occupier.     See  infra, 

VACANT  SUCCESSION.  [Fr.  suc- 
cession vacante,]  One  that  is  claimed  by 
no  person ;  or  where  all  the  heirs  are  un- 
known, or  where  all  the  known  heirs  to  it 
have  renounced  it.  Civil  Code  of  Louis, 
Art.  1088. 

VACANTIA  BONA.  Lat.  In  the 
civil  law.  Goods  without  an  owner,  or  in 
which  no  one  claims  a  property;  goods 
claimed  as  escheats;  escheated  goods. 
Inst,  2.  6.  4.     1  Bl,  Com,  298. 

VACARE.  Lat.  In  the  civil  law.  To 
be  vacant :  to  want ;  to  want  or  to  be  with- 
out an  owner,  possessor,  or  claimant ;  to  be 
unoccupied,  unused,  or  unemployed.  A 
house  was  said  vacare,  which  was  inhabited 
by  no  one ;  a  possession,  which  was  held 
by  no  one;  an  inheritance,  which  was 
unclaimed  by  the  heirs;  a  portion  of  an 
estate,  which  was  given  to  no  one  by  will ; 
fruits,  that  were  not  gathered;  money,  that 
was  not  employed.     Calv,  Lex, 

VACARIA.  L.  Lat.  In  old  records. 
A  void  place  or  waste  ground.  Memorand. 
in  Scacc,  Mich.  9  Edw.  I.     Cowell, 

VACATE,  [from  Lat.  vacare,  to  be 
void,  or  vacatus,  made  void.]  In  practice. 
To  avoid;  to  make  void;  to  annul.  A 
court  will  sometimes  vacate  the  proceedings 
in  a  cause,  as  a  judgment  that  has  been  il- 
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legally  entered,  or  an  order  that  has  been 
improvidently  granted. 

VACATIO.  Lat.  [from  vaeare,  to  be 
unoccupied  or  unemployed.]  In  the  civil 
law.  Exemption:  unmunity;  privilege; 
dispensation;  exemption  from  the  burden 
of  office.     Calv,  Lex. 

VACATION.  [Lat.  vaeatio,  from  va- 
eare, to  be  unoccupied ;  to  rest  from  occu- 
pation; justitium,  (q.  v.)]  In  practice. 
Intermission  of  judicial  proceedings;  the 
recess  of  courts;  the  time  during  which 
courts  are  not  held,  (tempw  quo  yacat  a  jure 
dicundo,)  Spelman,  The  period  inter- 
vening between  the  end  of  one  term  and 
the  beginning  of  another.  OotoelL  8  Bl. 
Com.  276. 

VACATUR.  L.  Lat  (It  is  vacated.) 
In  practice.  A  rule  or  order  by  which  a 
proceedmg  b  vacated ;  a  vacating. 

VACATURA.  L.  Lat.  [from  vaeare, 
to  be  void.]  In  old  ecclesiastical  law.  A 
voidance  or  vacancy  of  an  ecclesiastical  be- 
nefice.    CowelL 

VACCARIA.  Vaccharia,  Vacheria,  L. 
Lat.  [from  vacca,  a  cow  ;  L.  Fr.  vaclierie.l 
In  old  English  law.  A  cow-house.  Fleta, 
lib.  2,  c.  41.  A  dairy-house.  Co.  Litt. 
6  b.  A  vachary,  vacchary,  or  vaccary. 
Coioell. 

VACHIVIA.  L.  Lat.  In  old  records. 
A  dairy.     Cowell. 

VACQUER.  L.  Fr.  To  be  at  leisure. 
Kelham. 

VACUUS.  Lat.  In  the  civil  law. 
Empty ;  void ;  vacant ;  unoccupied.  Calv, 
Lex. 

VADARL  Lat.  In  the  civil  law.  To 
give,  or  put  in  bail,  or  sureties  {yadea)  for 
one's  appearance  in  court.     Calv.  Lex. 

To  require  bail ;  to  hold  to  bail.     Id. 

VADELECT.  In  old  English  law.  A 
servant ;  a  mimsterial  officer.  Cowell,  voc. 
ValecU 

VADERE.  Lat.  Togo.  Contra  men- 
Urn  vadere  ;  to  go  against  the  mind.  A 
phrase  applied  in  the  old  books  to  those 
whoknowing]y,or  intentionally  uttered  false- 
hood, or  swore  falsely.  Se  pejerant,  quia 
contra  mentem  vadunt ;  thev  perjure  them- 
selves because  they  go  against  their  mind 
or  conscience.     Bract,  fol.  288  b. 


VADES.  Lat.  [plur.ofwM,apledge.] 
In  the  civil  law.  Pledges ;  sureties;  bil; 
security  for  the  appearance  of  a  defeDdaot 
or  criininal  in  court.     Oalv.  Lex, 

VADIARE.  L.  Lat.  [from  vadium, 
gage.]  In  old  English  law.  To  sage;  to 
wage ;  to  give  gage  or  security.    Dee  infra. 

VADIARE  DUELLUM.  L.  Lat  In 
old  English  law.  To  wage  or  gage  the 
duellum  ;  to  wage  battel ;  to  give  pledges 
mutually  for  engaging  in  the  trial  by  com- 
bat, ^t  autem  per  corpus  suum  intrtiin 
dtfeneionem,  nihil  excipiendo,  siatim  Tadi& 
tur  inter  eos  duellum.  If  he  go  into  the 
defence  by  his  body,  making  no  plea,  bat- 
tel shall  iihmediately  be  waged  or  gaged 
between  them.  Bract,  fol.  157.  See 
Vadium,  Wager  of  battel. 

VADIARE  LEGEM.  L.  Lat  In  old 
English  law.  To  wage  law ;  to  give  gage 
or  security  to  make  one's  law  at  a  day 
assigned.  Olanv.  lib.  1,  c.  9.  Spelmn, 
voc.  Lex.  Admissus  fuisset  ad  vadiandum 
et  faciendum  legem  suam  ;  was  admitted 
to  wage  and  make  his  law.  Btg.  Orig. 
116.  Vadiata  lege,  kabebit  diem  ad  fad- 
endam  legem  ;  law  being  waged,  be  shall 
have  a  day  to  make  law.  Bract  foL  156  b. 
See  Wager  of  law. 

VADIATIO.  L.  Lat.  [L.  Fr.  ga^] 
In  old  English  law.  Wager.  Vadiaii^ 
duelli ;  wager  of  battel,  (q.  v.)  Vadiati<> 
legis  ;  wager  of  law,  (q.  v.)  3  BL  Com,  341. 

VADIMONIUM.  Lat  In  the  Roman 
law.  Bwl  or  security ;  the  giving  of  bail 
for  appearance  in  court;  a  recognizance. 
Calv.  Lex. 


VADIUM.  L.  Lat.  [from  Lat  wrfw, 
(q.  V.)  L.  Fr.  gage.]  In  old  Englisb  law. 
Gage ;  security  to  do  some  act,  as  to  en- 
gage in  the  auellum,  to  appear  in  court, 
&c. ;  security  by  pledge  of  property.  i>fl' 
appellatue  vadium  sedrfendendi,  etappellator 
vadium  dutrationandi  ;  the  appellee  gives 
gage  to  defend  himself,  and  the  appellor 
gage  to  make  good  his  charge.  Braxi, 
fol.  187.     3  Bl.  Com.  341. 

Per  vadium  ponere  ;  to  put  by  gage ;  to 
attach  a  defendant  by  taking  gage,  tbat  is, 
certain  of  his  goods,  which  he  forfated  if 
he  did  not  appear.  3  Bl.  Com.  280. 
Pom  per  vadium  et  salvos  plegios  ;  put  by 
gage  and  safe  pledges.     Id.  ibid. 

In  vadio  exponere  ;  to  put  m  pledge ;  to 
pawn.     CowelL 
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VADIUM  MORTUUM.  L.  Lat.  [Fr. 
mort  ffa^e,]  A  dead  gage  or  pledge ;  a 
mort  gage  ;  a  mortgage. 

VADIUM,  (plur.  VAD  I  A.)  L.  Lat. 
In  old  records.  Wages;  salary,  or  other 
reward  of  service  upon  compact  or  cove- 
nant.    CowelL 

VADUM.  Lat.  In  old  records.  A  ford, 
or  wading  place.  Vaditnlis;  fordable. 
OatoelL 

VAER.  L.  Fr.  [from  Lat.  mdere.] 
Togo.    Kelham.    Va;  goes.    L.Fr.DicU 

VAGABOND.  Fr.  <fe  Eng.  [from  Lat. 
vagabundus,  from  vagari,  to  wander.]  A 
wandering  person ;  one  who  habitually  goes 
about  from  place  to  place;  one  who  has 
no  settled  residence  or  domicil.  Zes  va- 
gabonds sont  des  gens  sana  domicile ;  va- 
gabonds are  people  without  a  domicile. 
Vattel,  liv.  1,  c.  19,  s.  219.  A  vagabond 
is  said  to  be  a  person  who,  without  travel- 
ling in  quest  of  a  domicil,  has  really  and 
truly  no  certain  domicil  at  all.  Phillimore 
on  Domicile  23.     See  Vagabundus. 

In  English  and  American  law,  vagabond 
is  always  used  in  a  bad  sense,  denoting  one 
who  is  without  a  home ;  a  strolling,  idle, 
worthless  person.  Vagabonds  are  described 
in  old  English  statutes  as  **  such  as  wake 
on  the  night  and  sleep  on  the  day,  and 
haunt  customable  taverns  and  ale-houses, 
and  routs  about;  and  no  man  wot  from 
whence  they  came,  nor  whither  they  go." 
4  BL  Com,  169.  Rogues  and  vagabonds 
are  classed  together  by  statutes  17  Geo.  II. 
c.  6 ;  5  Geo.  IV.  c.  83  ;  1  &  2  Vict.  c.  38. 
4  Stepk.  Com.  309.  In  American  law,  the 
term  vagrant  is  employed  in  the  same  sense. 
See  Vagrant, 

VAGABUNDUS.  L.  Lat.  [from  va- 
gari,  to  wander.]  In  public  law.  A  wan- 
dering person;  one  who  has  no  settled 
residence.  Vagabundum  Jiuncupamus  eum 
qui  nullibi  domicilium  contraxit  hahita- 
tionis ;  we  call  him  a  vagabond  who  has 
nowhere  contracted  a  domicile  of  residence. 
Carpzovius,  tit.  3,  art.  1,  s.  65.  Phillimore 
on  Domicil,  23,  note. 

VAGRANT.  A  wandering,  idle  per- 
son ;  a  strolling  or  sturdy  beggar.  A  gene- 
ral term,  including,  in  English  law,  the  seve- 
ral classes  of  idle  and  dborderly  persons, 
rogues  and  vagabonds,  and  incorrigible 
rogues.     4  Steph,  Com,  308,  309. 

In  New- York,  all  idle  persons  who,  not 
having  visible  means  to  maintain  them- 


selves, live  without  employment ;  all  per- 
sons wandering  abroad  and  lodging  in  ta- 
verns, groceries,  beer-houses,  out-houses, 
market-places,  sheds  or  barns,  or  in  the 
open  air,  and  not  giving  a  good  account  of 
themselves ;  all  persons  wandering  abroad 
and  begging,  or  who  go  about  from  door  to 
door,  or  place  themselves  in  the  streets, 
highways,  passages,  or  other  public  places, 
to  beg  or  receive  alms,  shall  be  deemed 
vagrants,  1  Rev,  Stat,  [632,]  640,  641, 
§  1- 

VAGRANT  ACT.  The  English  sta- 
tute of  6  Geo.  IV.  c.  83.  1  Chitt.  Gen, 
Fr,  621. 

VAIL.  L.Fr.  Under.  Kelham.  See 
Paravail. 

VAILANCE,  Vaillaunce.  L.Fr.  [from 
vailer,  q.  v.]  Value.  A  la  vaillaunce  ;  to 
the  value.     Britt.  c.  53. 

VAILLER.  L.  Fr.  To  be  worth  ;  to 
be  of  the  valae.  Ft  la  chose  ne  vaille  mye 
doze  deners ;  and  the  thing  is  not  worth 
twelve  pence.     Britt.  c.  16. 

VAILLE.  L.  Fr.  Sufficient.  Kel- 
ham,    Vigil;  watch.     Id, 

VAL.  L.  Fr.  Down ;  downwards ; 
under.     See  Vail,  Paravail, 

Tal0«t  qvBBtaai  T«ler«  p«te«t«      It  shall 

have  effect  as  far  as  it  can  have  effect.  A 
leading  maxim  in  the  construction  of  deeds 
and    other   instruments.       Expressed    at 

length,  llBAMd*  r««  a««  ralct  mt  affo^  ra- 
l«ac  ^MUitaai  T«ler«  paccst.  .When  a 
thing  is  of  no  effect  as  I  do  it,  it  shall  have 
effect  as  far  as  it  can.  Lord  Mansfield,  C. 
J.,  Cowp.  600.     Or  more  fully.  Can  «h«4 

■S«  M«a  valet  at  aga*  ralcac  qaaalan  ra- 

l«Te  potest.  When  that  which  I  do  is  of 
no  effect  as  [or  in  the  particular  form  in 
which]  I  do  it,  it  shall  have  effect  as  far  as 
it  can.  4  Kent's  Com.  493.  When  a  deed 
cannot  take  effect  according  to  the  letter,  it 
will  be  construed  so  as  it  may  take  some 
effect  or  other.  Shep.  Touch,  (by  Preston,) 
87.  This  maxim  has  been  applied  to  the 
effect  of  a  confession  of  judgment.  Van 
Ness,  J.,  14  Johns.  R.  450.  It  has  been 
applied  also  to  statutes.  **  Clearly  we  may 
say  of  a  statute  as  much  as  we  do  every 
day  of  deeds,  and  other  private  acts,  valeat 
quantum  valere  potest.  Cowen,  J.,  6  ITiWs 
(N.  Y.)  R.  48. 

VALECTA,  Valetta,  Valettus.    L.  Lat.  . 
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[from  Fr.  vaUt]  In  old  English  law.  A 
body-servant,  or  attendant,  (qui  hen  est  a 
persona ;)  a  valet.  Spelman,  Reg,  Orig, 
25  b.    A  valect  or  vadelect.     CawelL 

VALENTIA.  L.  Lat.  [from  valere,  to 
be  worth,  to  be  of  value.]  In  old  English 
law.  Value ;  worth.  Ad  valentiam ;  to 
the  value.  JBracL  fol.  315  b.  A  common 
phrase  in  old  indictments  for  larceny. 
Cowell.  A  distinction  was  made  between 
valentia,  and  pretium,  (price.)  Thus,  where 
the  number  of  the  things  taken  was  to  be 
expressed  in  the  indictment,  as  of  young 
doves  in  a  dove-house,  yoimg  hawks  in  a 
wood,  there  must  be  said,  pretii,  (of  the 
price,)  or  ad  valentiam,  (to  the  value :)  but 
of  divers  dead  things,  ad  valentiam,  and  not 
pretii.  West^s  Symholeog.  part  2,  tit. 
Indictment,  sect.  70.     Cowell. 

VALERE.  Lat.  To  be  strong;  to 
have  strength,  force,  effect  or  validity ;  to 
be  effectual  or  operative.  See  T«iemt 
^wiBtuniy  «ec.  Perinde  valere. 

To  be  of  value ;  to  be  worth.  See  Va- 
lenUop  Valor. 

VALESHERIA.  L.  Lat.  In  old  Eng- 
lish law.  Walleschery,  or  Welshery ;  the 
fact  of  being  a  Welshman.  Q&b  Wallesheria. 

VALOR.  Lat.  [from  valere,  to  be 
worth.]  In  old  English  law.  Value; 
worth ;  rate :  a  rate ;  a  valuation.  See 
infra.  Ad  valorem,  (q.  v.)  is  a  phrase  still 
used. 

VALOR  BENEFICIORUM.  Lat.  In 
English  law.  A  rate  or  valuation  of  bene- 
fices, or  spiritual  preferments.  1  Bl.  Com, 
284. 

VALOR  MARITAGII.  L.  Lat.  In 
old  English  law.  Value  of  marriage.  Sta- 
tute of  Merton,  c.  G.  If  an  mfant  ward  of 
a  guardian  in  chivalry  refused  a  match  ten- 
d^ed  by  the  guardian,  he  or  she  forfeited 
the  value  of  the  marriage  {valorem  mart- 
tagii,)  to  the  guardian  ;  that  is,  so  much  as 
a  jury  would  assess,  or  any  one  would  bond 
ftde  give  to  the  guardian  for  such  an  alli- 
ance.    2  Bl.  Com.  70. 

VALUABLE  CONSIDERATION.  A 
consideration  which  the  law  esteems  an 
equivalent  for  a  grant,  such  as  money,  mar- 
riage, or  the  hke.     2  Bl.  Com.  297. 

VALUE  RECEIVED.  In  mercantile 
law.  A  phrase  usually  employed  in  a  bill 
of  exchange  or  promissoty  note>  to  denote 


that  a  consideration  baa  been  received  for  it. 
As  to  its  effect,  see  Storjf  on  Bills,  §§  68. 
64. 

VALUED  POLICY.  In  insurance  law. 
A  policy  expressing  the  value  which  has 
been  set  on  the  ship  or  ffoods  insured,  in 
the  nature  of  liquidated  damages.*  3 
Kent's  Com.  272,  273.  A  policy  is  valued, 
when  the  parties,  having  agreed  upon  the 
value  of  the  interest  insured,  m  order  to 
save  the  necessity  of  further  proofs  have 
inserted  the  valuation  in  the  policy,  in  the 
nature  of  liquidated  damages.  1  Dmer  on 
Ins.  97.  See  1  Amould  on  Ins.  308, 
(309,  Perkins'  ed.) 

VALVASOR,  Valvassor,  Vavasor.  L. 
Lat.  [from  vassalus,  a  vassal,  accordmg  to 
some  feudists ;  from  valva,  a  door,  accord- 
ing to  others ;  from  Sax.  wal,  a  wall  or 
rampart,  according  to  Spelman,  conveying 
the  idea  of  guai^.]  In  feudal  and  old 
English  law.  A  principal  vassal,  not  hold- 
ing immediately  of  the  sovereign,  but  of 
those  who  so  held ;  a  vassal  of  the  second 
degree  or  rank.  Spelman.  They  were 
also  desi^ated  as  valvasores  major^,  to 
distinguish  them  from  valvasores  minores 
who  held  under  them.    Id. 

Valvasores,  however,  was  a  term  some- 
times used  to  denote  those  who  held  imme- 
diately of  the  king,  {qui  a  rege  tenent  im- 
mediate) or  eapitanei,  as  they  were  other- 
wise called.    Id. 

Valvasor  is  mentioned  by  Lord  Coke  and 
Blackstone  as  an  ancient  name  or  title  of 
dignity  in  England,  next  beneath  a  peer. 
2  Inst.  667.  1  Bl.  Com.  403.  In  Bracton 
the  word  is  written  vavasor,  (q.  v.) 

Taaa  est  Ilia  p«l«Btim  mmm  ■»«■■« 

rmuit  §■  aetBOi.  That  power  is  vain  [idle 
or  useless]  which  never  comes  into  action, 
[which  is  never  exercised.]     2  Co.  51. 

Taai  timare*  •■■!  KsUman^iy  «■!  ■•■ 
cadaat  ia  caantaatcai  rlraai.       Those   are 

to  be  regarded  as  idle  fears  which  do  not 
affect  a  steady  [firm  or  resolute]  man.  7 
Co.  27. 

VANTARIUS.  L.Lat.  In  old  records. 
A  fore-footman.     Spelman.     Cowell. 

VARDA.  L.  Lat.  In  old  Scotch  law. 
Ward  ;  custody ;  guardianship.  Answer- 
ing to  warda,  in  old  English  law.  Spelman, 
quoting  Skene. 

VARENNA.  L.  Lat.  In  old  Scotch 
law.     A  waireo.    Answering  to  waren/na. 
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in  old  English  law. 
Skene. 


Spelman,  quoting 


VAS.  Lat.  In  the  civil  law.  A 
pledge ;  a  surety ;  one  who  became  bail  or 
Burety  for  another  in  a  criminal  proceedincr 
or  civil  action.  Calv.  Lex,  The  pluMU 
vadee,  (q.  v.)  was  more  commonly  used. 


VASLETTUS.     L.  Lat. 
ward.     Cawell.     Spelman. 


A  valet  or 


VASSAL.  [L.  Lat,  vasallta,  vassallus, 
from  vastus,  q.  v.]  In  feudal  law.  The 
grantee  of  a  fief,  feud  or  fee ;  one  who  held 
of  a  superior  or  lord ;  a  feudal  tenant ;  a 
feudatory.  2  Bl.  0am,  53.  1  Robertson's 
Charles  V.  Appendix,  Note  viii.  Esprit 
des  Lois,  liv.  30,  c.  16. 

VASSAL.  In  Scotch  law.  A  tenant; 
one  who  holds  of  a  superior ;  the  grantee 
or  holder  of  a  feu.  1  Forbes^  Inst,  part  2, 
p.  110.     Ersk,  Pf.  b.  2,  Ut.  3,  §  3. 

VASSATICUM.  L.  Lat.  In  feudal 
law.  Vassalage;  the  service  of  a  vassal 
or  tenant ;  feudal  service.     Spelman, 

VASSELERIA.  L.  Lat.  Vassalage; 
the  tenure  of  vassals.     CowelL 

VASSUS.  L.  Lat.  [from  Welsh  gwAs, 
a  page,  according  to  Sir  F.  Palgrave ;  per- 
haps from  the  Lat.  vas,  a  pledge.]  In 
feudal  and  old  European  law.  A  feudal 
tenant,  or  feudatory;  a  feudal  lord.  Es- 
prit des  Lois,  b.  30,  c.  16.  The  following 
passage  illustrates  the  meaning  of  this  word 
and  of  vassalus,  which  is  supposed  to  be 
derived  from  it.  De  vassis  dominicis,  qui 
adhuc  intra  casam  sennunt,  et  tamen  bene^ 
ficia  habere  noscuntur,  statutum  est,  ut  qui- 
cunque  ex  eis  cum  domino  imperatore  domi 
remanserint,  vassalos  suos  casatos  secum 
non  retineant;  sed  cum  comite  cttjus  pa- 
genses  sunt,  ire  permittant.  Concerning  the 
king's  servants  who  still  serve  within  the 
house  [palace,]  and  yet  are  known  to  have 
benefices,  [feudal  estates,]  it  is  ordained 
that  as  many  of  them  as  shall  remain  at 
home  with  the  lord  the  emperor,  shall  not 
keep  their  own  house  vassals  with  them, 
but  shall  permit  them  to  go  with  the  count 
whose  countrymen  they  are.  CapituL  2, 
A.  D.  812,  art.  7,  ed.  Balus.  tom.  1.  p.  494. 
From  this  it  would  appear  that  vassus  de- 
noted one  who  held  immediately  of  the 
long,  and  vassalus,  an  inferior  feudatory, 
or  vassal  proper. 

VASTUM,    L.  Lat.    \L,Fr,  gast,]    In 


old  English  law.  Waste.  Stat.  Marlhr. 
c.  17.  Item  de  hoc  quod  dieit  vastum  et 
exilium,  sciendum  quod  non  sunt  referenda 
ad  eundem  intellectum,  sed  vastum  et  de- 
struetio  fere  idem  sunt,  quia  convertibiliter 
se  habent  vastum  et  dtstructio,  et  vastum 
idem  est  quod  destructio,  et  k  conversn,  et 
se  habent  ad  omnem  destructionem  genera- 
liter.  Also,  as  to  this  that  he  says  "  waste 
and  exile,"  it  is  to  be  known  that  the 
words  are  not  to  be  referred  to  the  same 
meaning,  but  waste  and  destruction  are  al- 
most the  same  thing,  because  waste  and 
destruction  are  convertible,  and  waste 
is  the  same  as  destruction,  and  e  con-  • 
verso,  and  they  relate  to  every  kind  of  de- 
struction generally.  Bract,  fol.  316  b. 
Vastum  and  destructio  are  both  mentioned 
in  the  statute  of  Marlbridge,  c.  17.  Acce^- 
dat  ad  locum  vastatum  et  inquirat  de  vasto 
facto  ;  he  shall  go  to  the  place  wasted,  and 
inquire  of  the  waste  done.  Stat.  Westm. 
2.  c.  14. 

VASTUM.  L.  Lat.  In  old  records. 
A  waste  or  common  lying  open  to  the  cat- 
tle of  all  tenants  who  have  a  right  of  com- 
moning.     Paroch.  Antiq.  171.     CowelL 

VASTUM  FORESTuE  VEL  BOSCI. 
L.  Lat.  In  old  records.  Waste  of  a  forest 
or  wood.  That  part  of  a  forest  or  wood, 
wherein  the  trees  and  underwood  were  so 
destroyed  that  it  lay  ui  a  manner  waste  and 
barren.     Par.  Antiq.  351,  497.     Cowell. 

VAULT.  L.  Fr.  [from  vaUer,  to  be 
worth,  to  be  of  value  or  force.]  Is  worth ; 
Litt.  sect.  251.  Id.  sect.  255.  Ne  vault; 
it  avails  not.  Vault  riens ;  it  avails  no- 
thing.    Year  book,  26  Hen.  VIII.  4. 

VAVASOR,  Valvasor.  L.  Lat.  [see 
valvasori\  In  old  English  law.  The  vassal 
or  tenant  of  a  baron  ;  one  who  held  under 
a  baron,  and  who  had  also  tenants  under 
him.  Vavassores  Moberti  Fossard  reddunt 
compotum  de  Lxiii  s.  4d ;  the  vavasors  of 
Robert  Fossard  render  an  account  of  63s. 
4d.  Rot  Pip.  de  an.  5  Regis  Steph. 
Everwicscire.  Et  si  arnodo  exurgat  placi- 
tum  de  divisions  terrarum,  si  interest  barones 
7neos  dominicos,  tractetur  placitum  in  euriA 
med  ;  et  si  est  inter  vavassores  istorum  do- 
minorum,  tractetur  in  comitatu:  and  if  a 
plea  [controversy]  should  arise  respecting 
the  division  of  lands,  if  it  concern  my  ba* 
rons,  the  plea  [suit]  shall  be  litigated  in  my 
court,  and  if  it  be  between  the  vavasors  of 
those  lords  [barons]  it  shall  be  managed  in 
the  county  court.  Chart.  Men.  I.  apud 
Spelman,  voc.  Valvasor, 
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One  who  in  dignity  was  next  to  a  baron ; 
a  title  of  dignity  next  to  a  baron.  Camd. 
Brit,  109.  See  Valvasor.  Bracton,  in 
enumerating  the  various  ranks  of  persons 
under  the  king,  mentions  them  in  the  fol- 
lowing order :  dukes,  counts  or  earls,  ba- 
rons, magnates  or  vavasors,  and  knights, 
{duces,  comites,  barones,  magnates  sive  vava- 
Bores,  et  milites.)  Bract,  fol.  5  b.  And 
again,  immediately  after  describing  barons, 
as  powerful  men  under  the  king  (potentes 
sub  rege,)  he  proceeds  to  a  description  of 
vavasors  as  men  of  great  dignity,  (viri  mag- 
na dignitatis,)  adding  the  following  etymo- 
logy of  the  word.  Vavasor  enim  nihil 
melius  diet  poierit  quam  vas  sortitus  ad  va- 
letudinem  ;  for  a  vavasor  cannot  be  better 
described  than  a  vessel  or  pledge  (vas) 
chosen  for  strength.     Id,  ibid. 

The  term  vavasor  first  came  mto  use  in 
England  after  the  conquest,  bemg  another 
form  of  valvasor,  which  was  employed  in 
the  feudal  law  of  the  continent.  See  Val- 
vasor, As  a  title  of  dignity,  it  occurs  as 
late  as  the  time  of  Chaucer,  but  afterwards 
fell  into  disuse,  and  is  now  wholly  anti- 
quated. 1  BL  Com,  403.  The  etymology  of 
the  word  given  by  Bracton  seems  to  pre- 
sent vas,  (a  vessel,)  validus,  (strong,)  and 
sortitus,  (chosen,)  as  its  constituent  ele- 
ments, which  is  very  different  from  that 
given  of  valvasor,  (q.  v.) 

VAVASORY.  [L,LAt.  vavasoria,]  In 
old  English  law.  The  fee  of  a  vavasor ;  a 
lesser  fee  than  a  barony.     Bract,  fol.  93  b. 

VE.  L.  Fr.  [from  veter,  to  see.]  Saw; 
seen.     Kelham. 

VE.  L.  Fr.  [oontr.  of  vale,]  Worth. 
Kelham. 

True,  (contr.  of  verey.)    Id, 

VEAGE.  L.Fr.  A  voyage.  Kelham. 
See  Viage, 

VECORIN.  Lomb.  In  old  Lombar- 
die  law.  The  offence  of  stopping  one  on 
the  way,  (Germ,  toeffereu:)  forestalling. 
Spelman,  The  Sax.  withercoren  is  trans- 
lated by  Spelman,  rebellis ;  rebel,  rebel- 
lious. 

VECTIGAL.  Lat.  [from  vehere,  to 
carry.]  In  the  civil  law.  A  custom  or 
impost  upon  goods  brought  into,  or  carried 
out  of  a  state,  (quod  pro  rebus  civitati  in- 
vectis  vel  evecds  publico  solvitur,)  Calv, 
Lex. 

In  a  general  sense,  a  tax  or  tribute  of 
any  kind,  paid  for  the  use  of  the  state.    Id, 


VEE.  L.  Fr.  [from  veer,  to  forbid.] 
Refusal ;  refusal  to  deliver  or  return  a 
thing.  Defende  tort  et  force,  et  la  torce- 
nouse  detenue,  et  le  vee  des  besies  avaun- 
ditz ;  defends  the  wrong  and  the  force, 
and  the  wrongful  taking,  and  tho  wrongful 
detention,  and  the  refusal  of  the  beasts 
aforesaid.  Britt,  c.  2.  Bespoyne  al  vee  ; 
answer  to  the  refusal.     Id,  ibid. 

VEE  DE  NAME.  L.  Fr.  [L.  Lat. 
vetitum  namium,]  In  old  English  law. 
Refusal  of  a  thing  distrained ;  refusal  to  de- 
liver or  return  a  thing  taken  as  a  distress ; 
sometimes  translated  withernam,  (q.  v.) 
Flees  de  vee  de  name.  Britt,  cc.  19,  20, 
103.     See  Vetitum  namium, 

VEEL.  L.Fr.  Old.  Veelez  viseountM  ; 
old  sheriffs.     Kelham. 

VEER.  L.  Fr.  [from  Lat.  videre.] 
To  see.  Jesques  a  taunt  que  home  pusss 
veer  les  estoilles  en  le  firmament ;  until  a 
man  may  see  the  stars  in  the  sky.  Briti. 
c.  22.     Another  form  of  veier,  (q.  v.) 

VEER.  L.  Fr.  [from  Lat.  vadere,] 
To  go  ;  to  proceed.  Min  avant  veer ;  to  go 
forward.  Kelham,  Veet  le  coroner;  let 
the  coroner  go.  Id,  Que  il  veet  quite; 
that  he  go  quit.    Britt.  c.  68. 

VEER.  L.  Fr.  [from  Lat.  vetare.]  To 
forbid ;  to  refuse.     See  Vee, 

VEFUE.  L.  Fr.  Widow;  a  widow. 
Kelham. 

VEIER.  L.  Fr.  [from  Lat.  videre.] 
To  see.  Veit;  sees.  Kelham.  Veie; 
seen.    Id. 

VEIES,  Veeg,  L.  Fr.  (plur.  of  vee,) 
Distresses  forbidden  to  be  replevied ;  the 
refusing  to  let  the  owner  have  his  cattle 
which  were  distrained.    Kelham. 

VEIF,  Vefve,  Vefue.  L.  Fr.  Awidow. 
Kelham.     Veifuage ;   widowhood.     Id, 

VEIGNER,  Veiner,  L.Fr.  [from  Lat 
venire.]    To  come.     Kelham, 

VEISIN.  L.  Fr.  [from  Lat.  vicinus,] 
A  neighbor.  Par  les  taxacions  de  ascun 
de  ses  bone  veisins ;  by  the  taxations,  [as- 
sessment] of  some  of  his  good  neighbors. 
Britt,  c.  27. 

VEJOURS.  L.  Fr.  [from  veier,  veair, 
to  see;  L.  Lat.  visores.]  In  old  English 
practice.    Viewers;  persons  sent  by  the 
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court  to  take  view  of  any  place  in  question, 
for  the  better  decimoQ  of  the  right.  Cow- 
elL    See  Visares, 

VEL.     Lat.     Or,  (auL)     Calv.  Lex, 
.And,{et.)    Id, 
At  least,  (saltern.)    Id, 
Also,  (etiam.)    Id. 
When,  (quando,)    Id, 
As,  (velutL)   Id. 

VELABRUM.  L.  Lat.  In  old  English 
law.     A  toll-booth.     Cro.  Jac.  122. 

VELLE.  Lat.  In  the  civil  law.  To 
will ;  to  be  willing ;  to  consent.    Calv,  Lex. 

VENARIA.  Lat.  [from  venari,  to 
hunt.]  In  old  English  law.  Animals  set 
apart  for  hunting,  (animalia  venaiui  di- 
cata  ;)  not  animals  of  the  forest,  but  of  the 
field,  (campestria,)  as  hares,  partridges,  &c. 
Spelman, 

VENATIO.  L.  Lat.  [from  venari,  to 
hunt.]  In  old  English  law.  The  chase, 
or  hunt.     Cotoell. 

The  prey  taken  in  the  chase ;  venison. 
De  viridi  et  venatume  ;  of  vert  and  venison. 
Paroch,  Antiq,  73. 

VENDEE.  The  person  to  whom  a  thing 
is  sold ;  a  buyer  or  purchaser ;  the  correla- 
tive of  vendor,  (q.  v.) 

VENDER,  Vendre.  L.  Fr.  [from  Lat. 
vendere,  q.  v.]  To  sell ;  to  vend.  Vendu  ; 
sold.  JEt  vendu  en  fee  ;  and  sold  in  fee. 
Britt.  c.  77. 

VENDERE.  Lat.  In  the  civil  and  old 
English  law.  To  sell;  to  vend.  Si  tihi 
vendam  quod  tibi  accommodavi,  aut  apud  te 
deposui  vet  ad  firmam,  vel  ad  vitam,  et  si 
quod  ad  vitam,  vendo  tibi  in  feodo ;  if  I 
sell  to  you  that  which  I  have  loaned  to  you, 
or  deposited  with  you  either  to  farm  [i.  e. 
for  a  term  of  years,]  or  for  life ;  and  if  I  sell 
to  you  in  fee,  what  I  have  [leased  you]  for 
life.  Bract,  fol.  41.  Vendene  eandem 
rem  duobtis  falsarius  est ;  he  who  sells  the 
same  thing  to  two  persons  is  a  cheat.  JenJe. 
Cent.  107. 

VENDICARE.  Lat.  In  the  civil  and 
old  English  law.  To  claim  a  thing  as  one's 
own ;  to  assei-t  a  right  to  a  thing.  To  take 
a  thing  as  one's  own.  Calv.  Lex.  Ubi 
fiumen  mihi  abstulit  meum  pradium  per 
alvei  eonstitutionem,  deinde  redit  ad  an- 
tiquum alveum,  de  jure  stricto,  in  prcsdio 
quodam  [f^uondam]  meo  nihil  possum  ven- 
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dicare,  eedit  enim  its  qui  props  ripam  pres- 
dia  habent.  Where  a  river,  in  consequence 
of  the  form  of  its  channel,  has  carried  away 
my  land,  and  afterwards  returns  to  its  form- 
er  channel,  in  strict  law  I  can  claim  no  right 
in  the  land  that  before  was  mine,  for  it  be- 
longs to  those  who  have  the  lands  on  the 
bank.     Bract,  fol.  9  b. 

VENDITJE.  L.  Lat.  [from  vendere,  to 
sell.]  In  old  European  law.  A  tax  upon 
things  sold  in  markets  and  public  fiurs. 
Spelman.     Bi^nonius. 

VENDITIO.  Lat.  [from  vendere,  to 
sell.]  In  the  civil  law.  In  a  strict  sense, 
sale ;  the  act  of  selling ;  the  contract  of 
sale,  otherwise  called  emptio  venditio.  Inst. 
3.  24.     Calv.  Lex. 

In  a  large  sense.  Any  mode  or  species 
of  alienation ;  any  contract  by  which  the 
property  or  ownership  of  a  thing  may  be 
transferred.     Id. 

VENDITIONI  EXPONAS.  L.  Lat. 
(You  expose  to  sale.)  In  practice.  A  ju* 
diciai  writ  directed  to  a  sheriff,  command* 
ing  him  to  expose  to  sale  goods  which  he 
has  already  taken  under  an  execution.  So 
termed,  from  the  emphatic  words  of  the 
Latin  form.  Hep.  Jud.  33  b.  CounlU 
It  properly  issues  on  a  return  made  by  the 
sheriff  to  a  fieri  facias,  that  he  has  taken 
goods  which  remain  in  his  hands  unsold  for 
want  of  buyers.     2  Tidd*s  Fr.  1020. 

VENDITOR.  Lat.  ffrom  vendere,  to 
sell.]  In  civil  and  old  English  law.  A 
seller ;  a  vendor.  Inst.  3.  24.  Bract.  foL 
41. 

VENDITOR  REGIS.  L.  Lat.  In  old 
English  law.  The  king's  seller  or  sales- 
man ;  the  person  who  exposed  to  sale  those 
goods  and  chattels  which  were  seized  or 
distrained  to  answer  any  debt  due  to  the 
king.     Cowell. 

VENDOR.  [Lat.  venditor.]  A  seller ; 
the  person  who  sells  a  thing ;  the  correla- 
tive of  vendee. 

VENDOR'S  LIEN.  An  equitable  lien 
allowed  the  vendor  of  land  upon  the  land 
sold,  for  the  purchase  money.*  Miller's 
Equit.  Mortg,  4—6.  4  KtnCs  Com.  161, 
162.  The  doctrine  of  a  vendor's  lien,  in 
its  general  statement,  is,  that  the  vendor 
of  land,  if  he  has  taken  no  security,  al- 
though he  has  made  an  absolute  convey- 
ance by  deed,  with  a  formal  acknowledg- 
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ment  in  tbe  deed  or  on  the  back  of  it, 
that  the  consideration  has  been  paid,  yet 
retains  an  equitable  lien  for  the  purchase 
money,  unless  there  be  an  express  or  im- 
pUed  wuver  and  discharge  of  it ;  and  this 
hen  will  be  enforced  in  equity  against  the 
vendee,  volunteers,  and  all  others  claiming 
under  him  with  notice  ;  that  is,  against  all 
persons  except  bond  fide  purchasers  with- 
out notice.     1  Whitens  Eq.  Cos,  222,  Am. 
ed.  note,  citing  9  CowttCi  22.  316,  318.     2 
Band,,  R.  428,  429.    3  BihVs  R,  183, 184. 
6  B.  Monroe's  R.  74,  76.     6  Ohio  R,  36, 
89.     6  Verger's  R.  60.     4  Blackford's  R. 
339,  340.     4  Scammon's  R.  148,  161.     6 
Alabama  R.  363,  364.  1  Smedes  db  Marsh. 
R.  197,  206.     4  Missouri  R,  263.     The 
doctrine,  as  laid  down  in  the  words  of  Lord 
Eldon,  in  the  leading  case  of  Mackreth  v. 
Symmons,  (16    Ves,  Jun,   329,)  is,   that 
"  where  the  vendor  conveys,  without  more, 
though  the  consideration  is  upon  the  face 
of  the  instrument  expressed  to  be  paid,  and 
by  a  receipt  endorsed  upon  the  back,  if  it 
is  the  simple  case  of  a  conveyance,  the  mo- 
ney or  part  of  it  not  being  paid,  as  between 
the  vendor  and  the  vendee  and  persons 
claiming  as  volunteers,  upon  the  doctrine  of 
this  court,  which,  when  it  is  settled,  has 
the  effect  of  contract,  though  perhaps  no 
actual  contract  has  taken  place,  a  lien  shall 
prevail ;  in  the  one  case,  for  the  whole  con- 
sideration, in  the  other,  for  that  pai-t  of  the 
money  which  was  not  paid.''    The  principle 
of  the  doctrine  is  thus  expressed  by  the 
same  judge,  in  the  case  last  referred  to : 
"  that  a  person  having  got  the  estate  of  ano- 
ther, shall  not,  as  between  them,  keep  it  and 
not  pay  the  consideration  ;  and  there  is  no 
doubt  that  a  third  person,  having  full  know- 
ledge that  the  other  sot  the  estate  without 
payment,  cannot  maintidn  that,  though  a 
court  of  equity  will  not  permit  him  to  keep 
it,  he  may  give  it  to  another  person  without 
payment." 

The  doctrine  of  a  vendor's  equitable  lien 
for  unpaid  purchase-money,  upon  an  abso- 
lute conveyance  of  land,  has  been  adopted 
m  the  states  of  New- York,  Maryland,  V  ir- 
ffinia,  Tennessee,  Mississippi,  Georgia,  Ala- 
bama, Missouri,  Illinois,  Indiana,  Ohio  and 
Kentucky,  and  has  been  recognized  in  the 
Circuit  and  Supreme  Courts  of  the  United 
States.  1  Mason's  R.  192,  212.  4  Whea- 
ton's  R.  266.  7  Id.  46.  In  some  other 
states,  as  Pennsylvania,  North  Carolina, 
South  Carolina  and  Massachusetts,  it  has 
either  been  rejected,  or  never  recognized. 
In  Connecticut,  Vermont  and  Delaware,  its 
existence  remains  undecided  and  doubtful. 
See  1  White's  Equity  Cases,  222,  Am.  ed. 
note,  and  the  cases  there  cited. 


VENELLA.  L.  Lat  [from  venire,  to 
go  or  pass.]  In  old  English  law.  A  nar- 
row way  or  passage ;  a  lane.  In  viis  et 
venellis  villas  proedictm  ;  in  .the  streets  and 
lanes  of  the  said  town.  Reg.  Orig,  267  b. 
Spelman. 

VENEOUR.  L.  Fr.  [Lat  venatar.] 
A  hunter.     Kelham. 

VENER.  L.  Fr.  [from  Lat.  venire,  q.  v.] 
To  come ;  to  appear.  Vener  en  sa  court; 
to  come,  or  appear  in  his  court.  Britt,  c. 
27.  Vendra ;  shall  come.  Vent ;  comes. 
Kelham,  Come  les  parties  viendronnt  en 
court;  when  the  parties  shall  have  come  or 
appeared  in  court.     Britt,  c.  91. 

VENESON.  L.  Fr.  Venison;  deer; 
animals  of  the  chase.  Britt.  c.  21.  See 
Venison, 

VENIA.      Lat.     Pardon;  forgiveness; 

indulgence.         T«bI»  facllitaa   IbotbUtsm 

MC  4eiiB4«eB4i.     Facility  of  pardon  is  an 
incentive  to  crime.     3  Inst.  236. 

In  the  civil  law.  Favor;  privilege; 
courtesy ;  permission.  Calv.  Lex.  See 
Venia  cstatis, 

VENIA  ^TATIS.  Lat.  In  the  dvfl 
law.  The  privilege  of  age.  A  privilege 
granted  to  a  person  not  of  ace,  by  the 
prince  or  sovereign,  whereby  the  party  is 
entitled  to  act  and  to  have  all  the  powers 
to  act,  as  if  he  were  of  full  age.  Calv.  Lex. 
Vicat.  Vocab.  Story's  Confl.  Laws,  §  60, 
note.  This  grant  does  not,  except  in  spe- 
cial cases,  include  the  power  of  disposing 
of  real  property,  but  it  confers  all  the  other 
privileges  of  majority,  and  prevents  the 
mmor  from  bemg  relieved  against  acts  done 
by  him  after  he  has  obtained  it.  Maepher- 
son  on  Infants,  676.  Grants  of  this  kind, 
called  lettres  de  benefice  d'age,  were  known 
to  most  of  the  old  French  coiUumes,  Id. 
ibid. 

The  venia  atatis  is  known  to  the  Spanish 
and  Roman  Dutch  law  ;  but  its  grant  de- 
pends upon  the  conduct  and  discretion  of 
the  minor.     Id.  ibid. 

VENIAUNCE.  L.  Fr.  Vengeance; 
revenge ;  an  avengmg.  Suer  veniaunce  de 
la  mort  par  appel  defelonie  ;  to  sue  or  pro- 
secute vengeance  for  the  death,  by  an  ap- 
peal of  felony.     Britt.  c.  1.    See  Id.  c.  23. 

VENIRE.  Lat.  In  the  civil  and  old 
English  law.  To  come ;  to  appear  in  court, 
(comparere  in  judicio.)  Calv,  Lex.  See 
Venit. 
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To  come  to,  or  into ;  to  enter  upon»  {ad- 
ire,  accedere,  ingredi.)     Calv,  Lex, 

To  become  subject  to.  Jd,  Venire  in 
crimen  ;  to  be  accuaed  of  a  crime.     Id, 


VENIRE.  Lat,  (To  come.)  In  prac- 
tice. The  name  of  a  writ  by  which  a  jury 
is  summoned.  Otherwise  termed  a  venire 
facias,  (q.  v.) 

VENIRE  FACIAS.  L.  Lat.  (You 
cause  to  come.)  In  practice.  A  judicial 
writ,  directed  to  the  sheriff  of  the  county 
in  which  a  cause  is  to  be  tried,  commanding 
him  that  he  caiiee  to  come  before  the  court, 
on  a  certain  day  therein  mentioned,  twelve 
good  and  lawful  men  of  the  body  of  his 
county,  qualified  according  to  law,  by  whom 
the  truth  of  the  matter  may  be  the  better 
known,  and  who  are  in  no  wise  of  kin  either 
to  the  plaintiff  or  to  the  defendant,  to  make 
a  jury  of  the  country  between  the  parties 
in  the  action,  because  as  well  the  plaintiff 
as  the  defendant,  between  whom  the  mat- 
ter in  variance  is,  have  put  themselves  upon 
that  jury  ;  and  that  he  return  the  names  of 
the  jurors,  <fec.  2  Tidd's  Pr.  Ill,  118, 
S  Bl.  Com,  352.  So  termed  from  the  em- 
phatic words  of  the  Latin  form :  Prcecipi- 
mus  tibi  quod  venire  facias  coram  justiti- 
ariis  nostris  apud  Westmonasterium,  a  die, 
ike,  duodedm,  dbc.  We  command  you  that 
you  cause  to  come  before  our  justices  at 
Westminster,  on  the  day,  <&c.  twelve,  <&c. 
Reg,  Jud,  1,  80  b. 

In  English  practice,  though  the  venire 
facias  is  always  sued  out,  it  is  not  used  ;  it 
being  the  practice  of  the  court  to  suppose 
that  the  jurors  have  been  summoned  upon 
it,  and  have  failed  to  appear ;  and  upon  this 
fictitious  default  another  writ  called  a  dis- 
tringas is  awarded  on  the  record,  which  is 
accordingly  issued  at  the  same  time  with 
the  venire,  and  under  which  the  jury  are  in 
fact  summoned  to  try  the  cause.  Steph, 
Plead.  80.     See  Distringas  juratores. 

In  the  United  States,  the  venire  has  been 
generally  adopted,  though  in  some  states  it 
has  been  dispensed  with,  except  in  special 
cases.     2Jy.T.  Rev,  St,  [410,]  831,  §  9. 

The  verdre  facias  is  a  very  ancient  writ, 
and  was  formerly  used  in  England  for  a 
great  variety  of  purposes.  Bracton  men- 
tions a  writ  of  this  kind  issued  to  the  she- 
riff to  inquire  whether  a  certain  erantor  of 
lands  was  of  sound  mind,  and  otherwise  of 
capacity  to  convey,  on  the  day  of  the  ^ant 
Bract,  fol.  14  b.  Many  special  writs  of 
ioenire  are  contained  in  the  Register,  but 
these  have  long  been  disused.  Reg,  Jud. 
tabula. 


VENIRE  FACIAS  DE  NOVO.  L. 
Lat.  (You  cause  to  come  anew.)  In 
practice.  A  second  writ  of  venire,  to  sum- 
mon another  jury  for  anew  trial,  commonly 
called  a  venire  de  novo.  This  is  the  old  • 
common  law  mode  of  proceeding  to  a  second 
trial,  and  differs  materially  from  the  grant- 
ing a  new  trial,  inasmuch  as  the  venire  de 
novo  is  awarded  for  some  defect  appearing 
upon  the  face  of  the  record,  a  new  trial  is 
granted  for  matter  entirely  extrinsic.  2 
Arch,  Pr,  261. 

A  new  venire,  issued  in  certain  cases 
where  a  cause  has  not  been  tried.  1  Arch, 
Pr.  183. 

VENISON,  Veneson.  L.  Fr.  <fe  Eng.. 
[from  venatio,  prey  taken  in  hunting.]  In 
English  law.  Ammals  of  the  chase,  parti- 
cularly deer.*     3  Bl.  Com,  11.    See  Vert. 

VENIT.  Lat.  [from  venire,  q.  v.]  In 
old  pleading.  Comes.  The  word  which 
expressed  the  appearance  of  a  defendant  in 
court.  See  Venit  et  defendit,  Comes  and 
defends. 

VENIT  ET-  DEFENDIT.  L.  Lat.  In 
old  pleading.  Comes  and  defends.  The 
proper  words  of  appearance  and  defence  in 
an  action.  1  Ld.  Raym,  117.  Venit  et 
defendit  omnem  feloniam,  et  pacem  domini 
regis  infractam ;  comes  and  defends  [de- 
nies] all  the  felony,  and  breach  of  the  king's 
peace.     Bract,  fol.  138  b. 

VENIT  ET  DICIT.  L.  Lat.  In  old 
pleading.     Comes  and  says.     2  Salk.  544. 

VENKU.  L.  Fr.  Vanquished;  over- 
come in  judicial  combat.  Jit  si  le  defend- 
aunt  soit  venku,  si  soit  le  jugement  tiel, 
que  il  soit  ireyne  et  pendu,  et  autrement  tor- 
mente  a  la  mort  a  nostre  volounte.  And  if 
the  defendant  be  overcome,  the  judgment 
shall  be  such,  that  he  be  drawn  and  hanged, 
and  otherwise  tormented  to  death  at  our 
pleasure.     Brilt.  c.  22. 

VENTE.  Fr.  [from  vendre,  to  sell.] 
In  old  English  law.  Sale.  De  toast,  et  de 
vente  et  desiruccion  ;  of  waste,  and  of  sale, 
and  destruction.  Britt.  c.  26.  Desiruc- 
cion de  tenements,  exil  de  villeyns,  ou  vente 
des  terres.     Id.  c.  66. 

VENTER.  Lat.  The  belly,  or  womb, 
{uterus  muliehris.) 

In  the  civil  and  old  English  law.  A 
pregnant  woman;  a  mother;  a  wife.  Dig. 
37.  9.  Calv.  Lex.  Partaa  M4«it«r  Tra- 
it (q.  ▼.)    "Ha  man  hath  issue  two 
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Sons  by  divers  venters."  Litt.  sect.  6. 
**  If  a  zoan  hath  issue  a  son  and  a  daughter 
by  one  venter,  and  a  son  by  another  venter, 
and  the  son  of  the  first  venter  purchase 
lands/'  <&c.   Id.  sect.  1. 

VENUE,  Visne.  L.  Fr.  &  Eng.  [from 
L.  Lat.  vmi«^um,  neighborhood.]  In  plead- 
ing, and  practice.  A  neighborhood;  the 
neighborhood,  place  or  county  in  which  an 
injury  is  declared  to  have  been  done,  or 
fact  declared  to  have  happened.  3  BL  Com. 
294.     Steph.  PL  280. 

The  statement  in  a  declaration,  of  the 
county  in  which  a  fact  happened.  To 
"  lay  a  venue,"  is  to  allege  a  place.  Id, 
281,  283. 

A  jury  summoned  from  a  particular 
county  or  place.  "  The  venue  was  to  come 
from  Oxford."     Id,  ibid. 

The  county  in  which  an  action  is  intend- 
ed to  be  tried,  and  from  the  body  of  which 
the  jurors  who  are  to  try  it  are  summoned. 
"To  change  the  venue"  is  to  direct  the 
trial  to  be  had  in  a  different  county  from 
that  where  the  venue  is  laid,  1  Tidd'e  Fr, 
602,  et  seq. 

The  term  venue  is  particularly  applied  in 
pleading,  to  the  statement  of  the  county  in 
the  margin  of  the  declaration,  in  its  com- 
mencement. It  was  also  applied  in  Eng- 
land, until  recently,  to  the  statement  in  the 
body  of  pleadings,  of  a  place  at  which  each 
traversable  fact  alleged  happened  ;  the  rule, 
as  technically  expressed,  being  that  every 
material  and  traversable  allegation  should 
be  laid  with  a  venue,  Steph.  PI,  281. 
But  by  Reg.  Gen.  of  Hil.  Term,  4  Will.  IV. 
it  was  provided  that  no  venue  should  be 
stated  in  the  body  of  the  declaration,  or  in 
any  subsequent  pleading.     Id,  287. 

The  original  and  proper  form  of  this 
word  seems  to  have  been  viene,  being  that 
in  which  it  occurs  in  the  oldest  reports. 
Le  hrefe  defaire  venir  lee  24,  fuit  del  visne 
de  Loundree,  et  nemy  del  visne  de  Friday 
strete ;  the  writ  to  cause  the  twenty  four 
to  come  [the  venire  for  the  24  jurors]  was 
of  the  visne  of  London,  and  not  of  the  visne 
of  Friday  street.  Tear  Book,  M.  18  Edw. 
II.  827.  See  Year  Book,  P.  12  Ric.  II. 
641.  Visne  is  used  for  venue  as  late  as 
1630.  Trye's  Jus  Filie.  231.  The  L.  Lat. 
visnetum,  used  by  Bracton,  closely  corre- 
sponds with  this  form  of  the  word.  See 
yisnetum.  Visinetus,  (q.  v.)  is  used  in  the 
Register.  Beg.  Orig.  33.  Venew  is  an  old 
form  given  in  Cowell  and  Blount.  Venue 
seems  properly  to  denote  a  coming  (from 
vener,  to  come,)  and  is  so  used  in  the  stat- 
irte  of  Westminster,  1.    See  infra. 


VENUE.  L.Fr.  [from  vener,  to  cone.] 
A  coming ;  a  resorting  or  resort  Per  le 
venue  des  graunds  gents  ;  by  the  re8<»t  of 
great  men.     Stat.   Westm.  1,  c.  1. 

VER.  The  old  Scotch  form  of  the  Sax. 
were.  Skene  ad  Reg.  Maj,  lib.  3,  c.  19. 
Spelman, 

VERBA.  Lat.  (plur.  of  verhum,  q.  v.) 
Words.  Terbn  ariia  cz  mrtm.  Words  of 
art  [are  to  be  taken]  according  to  art.  If 
technical  terms  are  employed  in  a  contract, 
they  are  to  be  taken  in  a  technical  sense. 
2  Rentes  Com,  666,  note. 

Terbm  a^aivACAy  ac  !■  4abi«  ■•■•■  p^aiaa, 
iBieUICMBlar  4i««i«ri  «t  y^leattori  ■■■■■. 

Equivocal  words  and  such  as  are  put  in  a 
doubtful  sense,  are  [to  be]  understood  m 
the  more  worthy  and  effectual  sense.  6 
Co.  20  a,  Gregory's  case.  Thus,  where 
"  the  feast  of  St.  Michael "  is  spoken  of,  if 
there  are  two  feasts,  it  shall  be  intended  of 
the  most  worthy  and  notorious  feast.  Year 
Book,  20  Hen.  VI.  17.  So  if  mention  be 
made  of  "  J.  S."  generally,  it  shall  be  in- 
tended of  the  father,  or  of  the  eldest  son, 
for  they  are  the  most  worthy."  Year 
Book,  37  Hen.  VI.  29  b.,  21  Hen.  VL  8, 
13  Hen.  IV.  4  b.  So  where  "any  court 
of  the  queen,  of  record,"  is  spoken  of,  it 
shall  be  intended  ''  one  of  the  four  eminent 
and  excellent  courts  at  Westminster."  6 
Co.  19  b. 

TerbA   bII^aM  •pernrl  4el»«Bt.      Words 

ought  to  work  or  operate  somewhat ;  words 
ought  to  have  some  operation  or  effect.* 
"  Words  are  so  to  be  understood  that  they 
work  somewhat,  and  be  not  idle  and  frivo- 
lous."    Bacon's  Max,  18,  in  reg.  8.     See 

Tcrbm  cum  elTectn,  See.  Mr.  Duer  refers 
to  Rutherford,  (vol.  2,  312,)  as  furnishing 
an  admirable  illustration  of  this  rule,  in  its 
application  to  a  supposed  bequest.  A  tes- 
tator devises  all  his  plate,  with  the  excep- 
tion of  1000  ounces,  to  his  eldest  son,  and 
directs  him,  within  a  certain  time  after  his 
decease,  to  deliver  the  1000  ounces  to  his 
younger  son,  of  such  sort,  and  in  such 
pieces  as  he  pleases.  The  words  "  as  he 
pleases,"  may  be  referred  to  either  son; 
but  apply  them  to  the  elder  and  they  are 
useless,  since  without  them  he  would  have 
all  the  discretion  they  purport  to  give  ;  but 
apply  them  to  the  younger,  and  they  are 
rendered  effectual,  by  conferring  on  him  a 
valuable  privilege  that  otherwise  he  could 
not  have  claimed.     1  Duer  on  Ins.  216. 


Words  are  to  be  taken  most  strong* 
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I7  against  Lim  who  uses  them.  BacaiCz 
Max.  11,  reg.  3.  "This  rule,"  observes 
Lord  Bacon,  "  that  a  man's  deeds  and  his 
words  shall  be  taken  strongliest  against  him- 
self, though  it  be  one  of  the  most  common 
grounds  of  the  law,  is,  notwithstanding  a 
rule  drawn  out  of  the  depth  of  reason ;  for 
first,  it  is  a  schoolmaster  of  wisdom  and 
diligence  in  making  men  watchful  in  their 
own  business ;  next,  it  is  author  of  much 
quiet  and  certainty,  and  that  in  two  sorts : 
first,  because  it  favoreth  acts  and  convey- 
ances executed,  taking  them  still  beneficially 
for  the  grantees  and  possessors ;  and  se- 
condly, because  it  makes  an  end  of  many 
questions  and  doubts  about  construction  of 
words  ;  for  if  the  labor  were  only  to  pick 
out  the  intention  of  the  parties,  every  judge 
would  have  a  several  sense,  whereas  this 
rule  doth  give  them  a  sway  to  take  the  law 
more  certainly  one  way."     Id,  ibid. 

This  maxim  seems  to  have  been  purpose- 
ly ^ven  by  Lord  Bacon  in  its  most  general 
terms;  and  is  so  quoted  by  Blackstone. 
2  BL  Com.  380.  Lord  Coke  confines  it  to 
written  instruments,  or  charters,  and  the 
maxim  is  generally  quoted  after  him,  verim 

chArlmrani  f«rtiv«  Aoeiplnntnr  e«iitrApro- 

f«r«Mtcni,  The  words  of  charters  [deeds 
or  written  instruments,]  are  taken  most 
strongly  against  him  who  uses  them.  Co. 
Liu.  36  a.  Broom's  Max.  254.  It  is  ap- 
phed  in  the  construction  of  pleadmgs,  as 
well  as  of  conveyances  and  contracts.  Id. 
254 — 268.  Being,  however,  a  rule  of  some 
strictness  and  rigor,  it  is,  according  to  Ba- 
con, "the  last  to  be  resorted  to,  and  is 
never  to  be  relied  upon  but  where  all  other 
rules  of  exposition  of  words  fail;  and  if 
any  other  come  in  place,  this  giveth  place." 
Bae.  Max.  16.  2  Bl.  Com.  380.  See 
1  Dueron  /n«.  210,  211. 
T«rl»a     can    ctfectn    auBt    aociriea^a* 

Words  are  to  be  taken  with  effect,  or  so  as 
to  have  effect.  Bacon's  Max.  1 8,  in  reg.  3. 
This  maxim  is  derived  from  the  civil  law. 
Calv.   Lex.      See  Terba    ali^nld    •perari' 

TcrbAdebent  iwiclli^i  ai  Ali«iiM«pere«tar. 

Words  ought  to  be  understood  so  as  to  have 
some  operation.  8  Co.  94  a,  Edward 
Fox's  case. 

4m  c*M4Uimi«  peMMia*  Words  spoken  of  a 
person  are  to  be  understood  of  the  condition 
of  the  person.     2  Boll.  R.  12. 

TerbA  grB«ra1ia  gemmrmlitmr  awnt  iai«lli- 

venda.  General  words  are  to  be  under* 
stood  generally.  8  Inst.  16.  That  which 
is  generally  spoken  shall  be  generally  tm- 
derstood,  unless  qualified  by  some  special 


subsequent  words.  Shep.  Touch.  88.  Co. 
Litt.  42  a.     But  see  the  following  maxim. 

T«rl»A  ceaeralia  resirlBKaalwr  a4  k  aMIItA- 

ten  r«i  toi  p«rMn».  General  words  are 
to  be  restricted  to  the  capacity  of  the  thing 
or  person  [of  which  they  are  spoken. J 
"  All  words,  whether  they  be  in  deeds  or 
statutes,  or  otherwise,  if  they  be  general  and 
not  express  and  precise,  shall  be  restrained 
to  the  fitness  of  the  matter  or  person.  As 
if  I  grant  common  in  omnibus  terris  meis 
[in  dl  my  lands]  in  D.  and  I  have  m  D. 
both  open  grounds,  and  several,  [enclosed,] 
it  shall  not  be  stretched  to  common  in  my 
several,  much  less  in  my  gardens  and  or- 
chards. Perk.  pi.  108.  80,  if  I  grant  to 
a  man  omnes  arborea  meas  crescentes  super 
terras  meas  in  D.  [all  my  trees  growing 
upon  my  lands  in  D.]  he  shall  not  have 
apple  trees,  or  other  fruit  trees  growing  in 
my  gardens  or  orchards,  if  they  be  any 
other  trees  upon  my  ground.  14  Hen. 
VIII.  2.  So,  if  I  grant  to  J.  S.  an  annuity 
of  X.  I.  a  year,  pro  consilio  impenso  et  im- 
pendendp,  [for  his  counsel  given  and  to  be 
given,]  if  J.  S.  be  a  physician,  it  shall  be 
understood  of  his  counsel  in  physic ;  and 
if  he  be  a  lawyer,  of  his  counsel  in  law. 
41  JSdto.  III.  6, 19.  So,  if  I  do  let  a  tene- 
ment to  J.  S.  near  by  my  dwelling  house 
in  a  borough,  provided  that  he  shall  not 
erect  or  use  any  shop  in  the  same  without 
my  license,  and  afterwards  I  license  him  to 
erect  a  shop,  and  J.  S.  is  then  a  miller,  he 
shall  not,  by  virtue  of  these  general  words, 
erect  a  joiner's  shop.''  Bacon's  Max.  50, 
61,  reg.  10.  See  for  other  illustrations. 
Brooms  Max.  21 5 — 278.  This  is  a  max- 
im of  the  civil  law,  as  Lord  Bacon  mentions 
in  another  passage.  "It  is  a  rule  that 
general  words  shsdl  never  be  stretched  too 
^  in  intendment,  which  the  civilians  utter 

thus  :  TerbA  K«neraliA  restriBKantvr  adi 
li«l»illtAieaft  p«ra«B»  t«1   ad   Aptii«dia«ni 

rei,>*    Bacon's  Max,  17,  in  reg.  3. 

Terl»A  im  dilTereali  miiteriA  p«r  Frins| 
■•n     per     p«Bl«rins,     iBtelligeBdA     ■■«!• 

Words  on  a  different  subject  are  to  be  un- 
derstood by  what  precedes,  not  by  what 
comes  after.  A  maxim  of  the  civil  law. 
Calv.  Lex.     Spiegelius. 

Terba  iaielllsenda  aaat  ia  cash  p«aaiMIl« 

Words  are  to  be  understood  in  [of]  a  pos- 
sible case.  A  maxim  of  the  civil  law* 
Calv.  Lex.  Accursius  in  Inst,  3. 14,  De 
obligationibus,  §  1. 

'V'crka  iiiteaU«Bi|  et  umm  e  c«Btrtt)  4e« 
best  iaaerrire.  The  words  [of  an  instru-^ 
ment]  ought  to  subserve  the  intention  of 
the  party,  and  not  the  reverse,  [i.  e.  the  in* 
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tention,  the  words.1  8  Oo,  04  a,  Edward 
Fox* 9  case.  One  of  the  most  ancient  and 
important  maxims  of  construction  of  deeds 
as  well  as  wills.  1  Spence's  Chancery ,621, 
The  construction  should  be  as  near  to  the 
minds  and  apparent  intents  of  the  parties, 
as  possible  it  may  be,  and  law  will  permit. 
Shep,  Touch.  86.     Otherwise  more  briefly 

expressed,  T«rl»A  iBtcwti^Bi  d«^BC  laacr- 
Tlre.  2  Bl  Com,  879.  2  Kent's  Corn, 
555.  The  mutual  intention  of  the  parties 
to  the  instrument  is  the  great,  and  some- 
times the  difficult  object  of  inquiry,  when 
the  terms  of  it  are  not  free  from  ambiguity. 
To  reach  and  carry  that  intention  into  effect, 
the  law,  when  it  becomes  necessary,  will 
control  even  the  literal  terms  of  the  con- 
tract, if  they  manifestly  contravene  the  pur- 
pose; and  many  cases  are  g^ven  in  the 
books,  in  which  the  plain  intent  has  pre- 
vailed over  the  strict  letter  of  the  contract. 
Id,  554,  and  note. 

T«rl»A  itA  ii«Mt  iatollicea^A,  «t  rca  ma- 
fla  Talcac  ^aaiit  p«reilt.        The   WOrds    [of 

an  instrument]  are  to  be  so  understood,  that 
the  subject  matter  may  rather  be  of  force 
than  perish,  [rather  be  preserved  than  de- 
stroyed, or,  in  other  words,  that  the  instru- 
ment may  have  effect,  if  possible.]  BacmCs 
Max,  17,  in  reg.  3.  Plmod,  166.  2  Bl, 
Com,  880.  2  Kent's  Com.  555.  A  lead- 
ing maxim  of  construction,  very  commonly 
expressed  by  its  latter  clause,  vt  re*  macU 
TAi«iit  «vaiit  p«rMit,  (q.  v.)  and  sometimes 
still  more  briefly,  ut  re*  Tmieat. 

T«rl»A  mere  »%■!▼•€«,  si  p«r  c«maftaBeii» 
mam  I«4«cadl  la  iaiellecta  c«ri«  ■«■»«»- 
t«ry  talis  ial«llectas  prMfereaAas  est.     [In 

the  case  of  ]  words  merely  equivocal,  if  they 
are  taken  by  the  common  usa^e  of  speech 
in  a  certain  sense,  such  sense  is  to  be  pre- 
ferred. A  maxim  of  the  civil  law.  Calv, 
Lex,     Zasius,     Prateus, 

TerlNi  aihll  •peraii  atellaa  est   %aam 

aksarde.  It  is  better  that  words  should 
have  no  operation  at  all,  than  [that  they 
should  operate]  absurdly.  A  maxim  of  the 
civil  law.  Calv,  Lex,  Baldus,  Oldendor- 
plus. 

T«rl»a  ■•a  taat  iataea4a>  %aaas  saasa 
0t  aaiara  rei,  at  aseas  caatrahcatiaat  «x 
«ls  p«tias  %aani  ex  rerMs  appar«at«  The 
words  [of  a  contract]  are  not  so  much  to 
be  looked  at,  as  the  cause  and  nature  of  the 
thing  [which  is  the  subject  of  it,]  in  order 
that  the  intention  of  the  contracting  parties 
may  appear  rather  from  them  than  from 
the  words.  A  maxim  of  the  civilians. 
Calv.  Lex,  Baldus,  Oldendorpius.  Pro- 
Uus. 


Terba  •Aadi  passaat,  lata  ak  cla  rs- 
ced«v«  licety  at  rerba  ad  saaaai  iHtellce- 
taas  rcdacaatar*  Words  may  be  opposed 
[taken  in  a  contrary  sense,]  nay,  we  may 
disregard  them  altogether,  m  order  that  the 
[general]  words  [of  an  instrument]  may  he 
restored  to  a  sound  meaning.  A  maxim  of 
the  civilians.  Calv.  Lex,  SpUgelius. 
Prateus, 

Tsrba  arJiaatiaais  ^aaada  Teriflcari 
possaat  ia  saa  T«ra  sigaiflcatiaaey  traki 
ad    «3Etraa«ani    iatellcctam    aaa     dckcat. 

When  the  woi'ds  of  an  ordinance  can  be 
carried  into  effect  in  their  own  true  mean- 
ing, they  ought  not  to  be  drawn  to  a  foreign 
intendment.  A  maxim  of  the  civilians. 
Calv,  Lex.     Spiegelius. 

Trrba  p«st«riasa  prapt«r  certitadlacai 
addlta,  ad  priara  ^aa  certitadiae  ladi- 
ceat,  saat  rcArcada.  Subsequent  words, 
added  for  the  purpose  of  certainty,  are  to 
be  referred  to  the  preceding  words  which 
require  the  certainty.  Wingate's  Max, 
167,  max.  53.     Broom's  Max,  253. 

Terba  pra  ra  ct  sabjecta  aiateria  accipl 

debeat.  Words  ought  to  be  understood  in 
favor  of  the  thmg  and  subject  matter.  A 
maxim  of  the  civilians.  Calv,  Lex,  Bal- 
dus.   Prateus. 

T«rl»a  ^aaataaaris  g«a«ralia,  ad  aptita- 
diacas  restrlagaatary  etiaaisi  aallaai 
aliaas  pai«r«Btar  reslrictiaacat.       Words, 

however  general  they  may  be,  are  restrain- 
ed for  the  pm-pose  of  adaptation,  even 
though  they  may  admit  of  no  other  kind  of 
restriction.  A  maxim  of  the  civilians. 
Zasius,     Spiegelius.     Prateus, 

Terba  %a»  all^aid  aperarl  passaat  aea 
debeat  esse  SBperflaa«  Words  which  can 
have  any  kind  of  operation,  ought  not  to  be 
[considered]  superfluous.  Calv,  Lex.  Spie- 
gelius.    Prateus. 

Terba  ralata  bac  asajEiaie  aparaatar  per 
refereaiiaai,    at    ia    els   iMesse    Tidcatar. 

Related  words  [words  connected  with 
others  by  reference]  have  this  particular 
operation  by  the  reference,  that  they  are 
considered  as  being  inserted  in  those  [clauses 
which  refer  to  them.]  Co,  Litt,  9  b,  359 
a.  Words  to  which  reference  is  made  in 
an  instrument,  have  the  same  effect  and 
operation  as  if  they  were  inserted  in  the 
clauses  referring  to  them.  Broom's  Max. 
288.  Lord  Coke  gives  the  following  illus- 
tration of  this  maxim.  "  If  a  father  enfeoff 
a  son,  to  have  and  to  hold  to  him  and  to 
his  heirs,  and  the  son  enfeoffs  the  father  as 
fully  as  the  father  enfeoffed  him,  by  this 
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the  father  hath  a  fee  Bimple."  Co^IAtt. 
9  b.    It  is  sometimes  more  briefly  express- 

ed,  TcrbA  relata  !■«•■•  Tld«at«r.  Tindal, 
C.  J.,  4  Man.  d;  Or.  4. 

TerbA  sccwadBiit  HiatoriAiiK  •■fejcclAat 
iatollici  Hem«  tmx  ^vi  BcaciAt.      There  is 

no  one  who  does  not  know  that  words  are 
to  be  understood  according  to  their  subject 
matter.     CoXv,  Lex.    Baldus,     Spiegelius. 

T«rlMi  seiitper  accipienda  as  at  ia  atfti- 

•ri  aeasB.  Words  are  always  to  be  taken 
in  the  milder  sense.  4  Co.  13  a.  An  old 
maxim  in  the  law  of  slander,  now  exploded. 
See  Mitior  aensus. 

Ymrhm  atrlcla  aiKaiflcaci^ais  ad  lataai 
exteadi  p«Maat,  ai  aabalt  rasi«.      Words 

of  a  strict  or  narrow  signification  may  be 
extended  to  a  broad  meaning,  if  there  be 
ground  in  reason  for  it.  A  maxim  of  the 
civilians.    Calv.Lex.   Spiepelius.    Prateus. 

VERBA  PRECARIA.  Lat.  In  the 
civil  law.  Precatory  words;  words  of 
prayer  or  entreaty ;  words  of  trust,  or  used 
to  create  a  trust,  (verba  Jidei-commissaria.) 


Such  sspeto,  (I  beg ;)  rogo,  (I  ask  ;)  volo, 

-    - :      -0,  (f        ';    ■    - 

precor,  (I  entreat ;)   cupio,  (I  desire  ;)   m- 


(I  will ;)  mando,  (i  coramena.)     Also  de- 


jungo,  (1  enjoin ;)  desidero,  (I  desire.)  Calv. 
Lex.  The  most  common  words  of  trust 
were,  peto,  rogo,  volo,  mando,  fidei  tuce 
committo.     Inst.  2.  24.  3. 

VERBAL  CONTRACTS.  In  the  civil 
law.  Contracts  in  which,  besides  the  con- 
sent of  the  parties,  a  solemn  form  of  words 
was  required  to  perfect  the  obligation. 
Hallifax  Anal.  b.  2,  c.  16,  num.  1.  They 
were  chiefly  two ;  stipulation  and  Jidefun- 
sion.  Id.  ibid.  See  Inst,  S,  l^  De  verbo- 
rum  obligationibus. 

VERBERARE.  Lat.  In  the  civQ  law. 
To  beat,  so  as  to  cause  pain,  (cum  dolors 
citdere.)  Calv.  Lex.  Distinguished  from 
pulsars,  (q.  v.) 

VERBUM.  Lat.  [from  verum,  true.] 
A  word ;  an  expression,  or  saying ;  a  clause. 
Calv.  Lex. 

VERD.  [from  Lat.  viridis,  green.]  In 
forest  law.  The  privilege  of  cutting  green 
wood  within  a  forest  for  fuel.     Spelman. 

The  right  of  pasturing  animals  in  the 
forest,  otherwise  called  herbage.    Id. 

VERDEROR.  [L.  Lat.  viridarius;  Fr. 
verdeur,  from  verd,  or  vert,  q.  v.]  In  forest 
law.     An  officer  of  the  forest,  sworn  to 


maintain  and  keep  the  assises  of  the  forest, 
and  to  view,  receive  and  enrol  the  attach- 
ments and  presentments  of  all  manner  of 
trespasses  of  vert  and  venison  in  the  forest. 
Manwood,  part  1,  p.  332.  His  office  is 
properly  to  look  to  the  vert,  and  see  it  well 
maintained.  Cromp,  Jur.  165.  Cowell. 
The  verderors  sit  in  the  courts  of  attach- 
ments and  swein-mote.     3  Bl.  Com.  71, 72. 

VERDICT.  IJjai.  veredictum,  from  vers, 
truly,  and  dictum,  said ;  or  Veritas,  truth, 
and  dictum,  a  saying ;  L.  Fr.  verdit,  ver- 
dist.]  In  practice.  Literally,  a  saying  or- 
declaration  of  the  truth,  (veritatis  dictum.) 
The  opinion  declared  by  a  jury  as  to  the 
truth  of  matters  of  fact  submitted  to  them 
for  trial.  The  determination  of  a  jury  upon 
the  matters  of  fact  in  issue  in  a  cause,  after 
hearing  the  case,  the  evidence,  and  the 
charge  of  the  court.  The.  finding  of  a  jury 
in  favor  of  one  or  the  other  party  to  an  ac- 
tion at  law,  with  such  damages  (in  case  of 
a  finding  for  the  plaintiff,)  as  they  consider 
him  entitled  to.    See  3  Bl.  Com.  375 — 378. 

Cowell  defines  a  verdict  to  be  "  the  an- 
swer of  a  jury  made  upon  any  cause,  civil 
or  criminal,  committed  by  the  court  to  their 
examination."  This  is  literally  true  of  the 
verdict  in  criminal  cases,  which  is  in  terms 
of  exact  response  to  a  question ;  the  question 
submitted  to  the  jury  being  in  effect,  "  Is 
the  party  accused  guilty  or  not  guilty  ?" 
the  answer  or  verdict, — "  guilty,"  or  "  not 
guilty."  In  civil  cases,  a  verdict,  though 
substantially  an  answer  also,  is  in  its  form 
a  report,  or,  m  technical  language,  a  "find- 
ing;"  its  language  being, — "We  find  for 
the  plaintiff  (so  much)  damages,"  or  "  We 
find  for  the  defendant."     See  Finding. 

The  derivation  and  component  elements 
of  this  word  may  be  very  satisfactorily  il- 
lustrated by  a  reference  to  the  practice  in 
trials  by  jury,  as  laid  down  in  the  oldest 
books.  The  oath  of  a  juror,  on  the  trial  of 
assises,  is  dven  by  Bracton  in  the  following 
terms :  IToc  atuiitis  justitiarii,  quod  vbri- 
TATBM  DiCAM  ds  ojssisa  ista,  (fee.  et  pro  nt- 
hilo  omittam  quin  verttatem  dicam,  sic  me 
Deus  adjuvet,  et  hac  sancta.  Hear  this,  ye 
justices,  that  /  will  say  the  truth  of  this 
assise,  d^c.  and  for  notiiing  will  I  omit  to 
say  the  truth.  So  help  me  God,  and  these 
holy  [gospels.]  Bract,  fol.  185.  The 
words  of  the  oath  in  the  parallel  pas- 
sage of  Britton,  are  as  follows :  Ceo  oyes 
vous  justices,  quejeo  vsritb  dirray  deceste 
assise,  dtc.  et  pur  rienz  ne  lerray  que  jeo 
VERiTB  DiRRAv,  si  Disu  moy  eyde  et  les 
seyntz.  Britt.  c.  52.  The  oath  of  a  juror 
corresponding  to  the  modem  grand  juror, 
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18  given  by  Bracton  in  the  following  words : 
Hoc  audite  justiiiarii,  quod  ego  veritatbm 
Die  AM  de  hoc  quod  a  me  interrogabiUa  ex 
parte  domini  Regis,  et  fideliter  faciam  id 
quod  mihi  prtBcipietie  ex  parte  domini  Regie, 
et  pro  aliquo  non  omittam  quin  ita  faciam 
pro  posse  meo,  sic  me  JDeus  adjuvet  et  hoBc 
sa$u:ia  Dei  evangelia.  Hear  this,  ye  joa- 
tices,  that  I  will  say  the  truth  of  that  which 
ye  shall  ask  of  me  on  behalf  of  the  lord  the 
king,  and  I  will  faithfully  do  that  which  ye 
shfldl  give  in  charge  to  me  in  behalf  of  the 
lord  the  king,  and  for  any  thmg  will  I  not 
omit  so  domg,  as  far  as  I  am  able.  So 
help  me  Go£  and  these  holy  gospels  of 
God.  Bract,  fol.  116.  The  emphatic 
words  of  these  oaths, — verilatem  dicam,—^ 
verite  dirray,  clearly  show  the  composition 
of  the  Latin  veredictum,  and  French  verdit, 
(used  by  the  writers  above  quoted,^  from 
which  the  English  verdict  is  formea  ;  the 
word,  in  fact,  being  essentially  French.  See 
Verdit,  In  stating  the  practice  on  the 
trials  of  assises,  Bracton  proceeds  to  say, 
that  the  jurors  having  made  the  oath,  should 
retire  to  some  private  place,  and  there  de- 
liberate among  themselves  upon  the  matter 
given  them  in  charge ;  and  that  no  person 
should  have  access  to,  nor  speech  with 
them,  until  they  had  declared  their  verdict, 
{donee  suum  dixerunt  veredictum;)  nor 
should  they  themselves,  by  sign  or  word, 
communicate  to  any  one  what  they  intended 
to  say.  And  he  then  adds  .  ''  Contingit 
etiam  multotiens  quod  juratores  in  vsritats 
DiCENDA  sunt  sibi  contrarii,  ita  quod  in 
unam  deelinare  non  possunt  sententiam ;" 
it  happens  also  very  frequently  that  the 
jurors  in  saying  the  truth,  [this  is  the  literal 
meaning, — ^in  modem  phraseology,  "  in  de- 
claring their  verdict,  ]  are  of  different 
minds,  so  that  they  cannot  settle  into  one 
opinion.  Bract.  foL  186  b.  Truth,  then, 
was,  at  this  early  period  of  practice,  of  the 
essence  of  a  verdict,  m  the  mmmatical 
sense  of  the  term.  The  juror  s  oath  was 
"to  say  the  truth;'' — ^his  verdict,  "the 
saying  of  the  truth"  The  modem expres- 
non  "  atrae  verdict"  would  have  then  been 
a  nleonasm;   a  false  verdict  would  have 
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been  an  absurdity  in  terms.  Hence,  where 
the  finding  of  a  jury  is  mentioned  by  Brac- 
ton, as  subject  to  be  termed  true  or  false, 
the  simple  word  dictum  is  constantly  used. 
If  tme,  it  was  termed  verum  dictum,  or 
verdict  proper ;  if  false,  fahum  dictum,  a 
false  saying,  j^rac^  fol.  186.  The  jurors 
were  said,  veritatem  dicere,  to  say  the  truth, 
and  mendacium  dicere,  to  say  a  falsehood, 
according  to  the  case.  Id.  fol.  186  b. 
Veredictum,  in  other  words,  was  never  ap- 
plied to  a  fislse  finding;  a  false  verdict  was 


no  verdict  at  all.    The  great  rule,  in  fine, 
apf^ed  by  Bracton  to  a  juror's  oath  was : 

TvHtmm  halbeMdA  wt  im  Jar»Mr«,  Jaatitia 
et  jadiciam  la  Jadic«.      Id.  186  b. 

Dictum,  it  may  be  further  observed,  is 
frequently  used  by  the  writer  last  named., 
as  the  equivalent  of  veredictum.  Cum  au- 
tern,  post  sacramentum  suum,  dixerint  vere- 
dictum suum,  sive  pro  una  parte  sive  pro 
alia,  secundum  eorum  dictum  prqferetur 
judicium.  Bract,  fol.  186  b.  The  finding 
of  the  jury  was  also  sometimes  termed  ju- 
dicium, (a  judgment ;)  though,  as  a  general 
rule,  judgment  was  the  province  of  the 
court.     See  Id,  fol.  186  b. 

VERDIST,  Vereduist.  L.  Fr.  Verdict. 
JS!t  solonc  le  verdist  du  pays  sur  ceo  charge, 
soient  juges  ;  and  according  to  the  verdict 
of  the  country  upon  this  charge,  they  shall 
be  judged.  Britt.  c.  22.  Et  solonc  le 
veroist,  seface  lejugement;  and  according 
to  the  verdict,  shall  the  judgment  be.  Id, 
c.  68.  The  more  common  form  of  this 
word  was  verdit,  (q.  v.) 

VERDIT.  L.  Fr.  [from  ver,  troe,  and 
dit,  a  saying.]  Verdict ;  a  declaration  by 
a  jury  of  the  truth  of  a  matter  in  issue, 
submitted  to  them  for  trial.  Come  ilz  ser- 
rount  de  un  accord,  tauntost  voysent  a  la 
barre  devaunt  les  justices,  a  doner  lour  ver- 
dit ;  et  solonc  lour  verdit  soitjugement  ren- 
du pour  un  des  parties.  As  soon  as  they 
[the  jurors]  shall  be  of  one  accord,  they 
shall  so  to  the  bar,  before  the  justices,  to 
give  their  verdict,  and  according  to  their 
verdict  shall  judgment  be  rendered  for  one 
of  the  parties.  Britt.  c.  63.  The  English 
"  verdict"  seems  to  be  immediately  derived 
from  this  word. 

VEREBOT.  Sax.  In  old  records.  A 
packet  boat,  or  transport  vessel.     CowelL 

VEREDI.  Lat.  In  old  European  law. 
Public  post  horses.  Calv,  Lex,  See  Po- 
raveredus. 

VEREDICTUM.  L.  Lat.  [from  yere, 
truly,  or  verus,  trae,  and  dictum,  a  saying.] 
In  old  English  law.  A  verdict ;  a  declara- 
tion of  the  trath  of  a  matter  in  issue,  sub- 
mitted to  a  jury  for  trial.  Statim  dicatur 
eis,  quod  de  quolibet  eapitulo,  separatim  et 
per  se,  sujffkienter  distincte  et  aperte  respond- 
eant  in  veredicto  suo  ;  it  shall  be  immediately 
said  to  them,  that  to  every  article,  sepa- 
rately and  by  itself,  they  shall  make  a  suffi- 
cient, distinct,  and  open  answer  in  their 
verdict    Bract,  fol.  116.     See  Verdict. 
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YERECTUM.  L.  Lat.  In  old  EngUsb 
law.  Fallow-ground.  Bomuday,  Cowell. 
See  Warecium, 

VEREK.     L.  Fr.     Wreck.     Kelham, 

VEREY.  L.  Fr.  [from  Lat.  twiw.] 
True.  A  la  verey  value;  at  the  true 
value.  Britt,  o.  18.  De  la  verey  val%u. 
Id.  c.  21.  Que  n'est  mye  eon  vereye  juge  ; 
who  is  not  his  true  or  proper  judge.  Id, 
c.  121.     See  Verray,  Verrey. 

VERGE.  L.  Fr.  <fe  Eng.  In  English 
law.  A  privileged  space  around,  or  im- 
mediately adjoining  the  king's  palace  or 
residence.  See  Fax  regis.  The  compass 
of  the  jurisdiction  of  the  court  of  the 
Marshalsea  or  Palace  Court.  8  Bl.  Com. 
76.  £t  que  le  mareshal  de  nostre  hostel 
tiegne  nostre  lieu  dedans  la  verge  de  nostre 
hostel ;  and  that  the  marshal  of  our  house- 
hold hold  our  place  within  the  verge  of  our 
household.     Britt.  fol.  1  b. 

VERGE.  L.  Fr.  [from  Lat.  virga,  q.  v.] 
A  rod,  wand  or  staff,  used  as  an  ensign 
of  office.  Et  puis  preignent  les  justices 
les  verges  del  viscounts,  &c. — Et  apres  le 
serement  fait,  luysoit  /a  verge  rendue.  And 
then  the  justices  shall  take  the  staves  of 
the  sheriff,  <fec. — And  after  the  oath  made, 
the  staff  shall  be  returned  to  him.  Britt. 
c.  2. 

VERGENS  AD  INOPIAM.  L.  Lat. 
In  Scotch  law.  Verging  towards  poverty ; 
in  declining  circumstances.  2  Karnes^ 
Equity,  8. 

VERGERS.  [L.  Lat.  virgaiores.]  In 
English  law.  Officers  who  carry  white 
wands  before  the  justices  of  either  bench. 
Cowell.  Mentioned  in  Fleta,  as  officers  of 
the  king's  court  who  oppressed  the  people 
by  demanding  exorbitant  fees.  Eleta,  lib. 
2,  c.  88. 

VERIFIC  ARE.  Lat.  [from  verus,  true, 
Andfacere,  to  make.]  In  old  pleading.  To 
make  out  or  prove  to  be  true ;  to  verify. 
See  Et  hocparatus  est  verificare. 

VERIFICATION.  [Lat.  venfieatio, 
from  verificare,  to  verify.]  In  pleading. 
Literally,  a  making  out  to  be  true ;  the 
proving  of  an  assertion  to  be  true ;  called 
in  the  old  books,  an  avervfienU  An  asser- 
tion of  the  ability  of  the  pleader  to  prove 
the  matter  alleged  in  his  plea.  6  Man. 
<t  Gr.  87,  note  (c.)  A  formula  with  which 
all  affirmative  pleadings,  not  concluding  to 
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the  country,  are  required  to  conclude,  and 
which  is  usually  expressed  in  the  following 
words:  "And  this  the  said  plaintiff"  (or 
defendant,)  "is  ready  to  verify/*  Steph. 
PL  483,  434. 

VERIFY.  [L.  Lat.  verificare,  q.  v.]  In 
pleading.  To  make  out  to  be  true;  to 
prove.     See  Verification. 

VERITAS.  Lat.  [from  verus,  true.] 
Truth ;  verity.  Veritas,  a  quocunque  did- 
tur,  d  Deo  est ;  truth,  by  whomsoever  it  is 
spoken,  is  of  God.     4  Inst.  153. 

T«ritms    ailiil    Ter«lar     niai     aksc^Hdl. 

Truth  fears  nothing  but  to  be  hid.  9  Co. 
20  b,  Case  of  avowry. 

Terita*   «imi«ai   altercawd*   anilultwr* 

Truth  is  lost  by  excessive  altercation.  Hcib. 
844. 

Teritna  a«Hiiais  t«11il  «nr«reii»  deai^n- 

•irati«iiit.  The  truth  of  the  name  removes 
[the  effect  of  ]  error  of  demonstration.  Bac. 
Max.  reg.  25.  See  PrttnentiA  c«rp«rl« 
(•Hit,  dz^c. 

VERITE,  Veritee.  L.  Fr.  [from  Lat. 
Veritas,  q.  v.]  Truth.  Puesse  dire  ea  grosse 
veritee ;  may  relate  the  whole  truth  of  his 
case.     Kelham. 

VERRAY,  Verrey,  Very.  L.Fr.  [from 
Lat.  verus,  q.  v.]  True.  A  chescun  verray 
heire ;  to  every  true  heir.  Britt.  c.  118. 
Si  la  cause  soit  verrey;  if  the  reason  be 
true.  Id.  c.  28.  Encontre  les  verreys 
heires.  Id.  c.  43.  A  la  very  value,  id. 
c.  53. 

VERS.  L.  Fr.  [from  L.  Lat.  versus, 
q.  v.]  Against.  Excepdons  vers  le  juge^ 
ou  vers  le  pleyntyfe,  vers  qui  il  purra  dire  ; 
exceptions  against  the  judge  or  against  the 
plaintiff,  against  whom  he  may  say.  Britt. 
c.  57. 

VERSARI.  Lat.  In  the  civil  law. 
To  be  employed;  to  be  exercised;  to  be 
continually  engaged;  to  be  conversant. 
Versari  male  in  tuteld  ;  to  misconduct  one's 
self  in  a  guardianship.  Calv.  Lex.  Ver* 
sari  in  lucro ;  to  be  in  gain,  or  a  gainer. 
Id. 

VERSUS.  L.Lat.  In  practice.  Against; 
an  abbreviation  of  the  Lat.  aduersus.  Used 
by  Bracton  indifferently  with  contra.  Actio 
competit  contra  eum  ;  an  action  lies  against 
him.  Bract,  fol.  103  b.  Actio  datur  ver- 
sus eum ;  an  action  is  given  against  him. 
Id.  ibid.  Retained  in  modem  practice,  in 
the  titles  of  causes,  but  commonly  in  its  con* 
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iracted  forms,  vs,  and  v.    The  Fr.  fonn  vers 
frequently  occurs  in  Britton.    See  Vert^  Vs, 

VERT,  [from  Fr.  wrJ,  from  Lat.  wWrfM, 
green.]  In  forest  law.  Every  thins  that 
grows  and  bears  preen  leaf  withm  the  forest, 
uiat  may  cover  a  deer.  Manwood,  part  2, 
fol.  6,  33.  Otherwise  called  green-hue,  and 
by  Blackstone  preen-swerd.  "Vert  and 
venison'*  is  an  expression  used  to  denote  the 
wood  of  a  forest,  and  the  animals  or  deer  in 
it.  4/IW/.289.  S£LCom.1l.  I  Crabb*8 
Real  Prop,  486.  Over-vert  is  hich  wood, 
(hault  hois;)  nether-vert  is  underwood, 
{south  hois,  or  sub-hois,)     Cowell, 

VERUS.  True.  Verus  dominus;  tht 
true  lord.  BrojcL  fol.  210.  Meum  verum 
et  legitimum,  ordino,/acio  et  constituo  pro- 
curatorem  ;  I  ordain,  make  and  constitute 
my  true  and  lawful  attorney.  Heg.  Grig, 
806.  From  this  word  were  formed  the  L. 
Fr.  ver,  verray,  verrey,  vereye,  and  very ; 
the  last  being  also  used  as  an  English  word. 
See  Very, 

VERY.  L.  Fr.  <k  Eng.  [from  Lat.  verus, 
q.  v.]  True;  actual;  immediate.  **Very 
lord  and  very  tenant''  {verus  dominus  et 
verus  tenens,)  is  used  in  the  old  books  to 
denote  those  that  were  immediate  lord  and 
tenant  one  to  the  other.  Bro,  Abr,  Hariot. 
23.  0.  N.  B.  4:2,  A  man  was  not  "  very 
tenant,"  until  he  had  attorned  to  the  lord 
by  some  service.  CowelL  A  la  very 
value  ;  to  the  true  value.     Britt,  c.  53. 

VESQUE,  Veske,  L.  Fr.  A  bishop. 
Kelham, 

VESQUIR.  L.  Fr.  To  live.  Si  il  ves- 
quist ;  if  he  was  alive.     Kelham, 

VESSEL  is  used  in  maritime  law,  as  a 
synonyme  of  ship,  and  in  the  same  general 
sense.  See  3  Kenfs  Com,  128 — 363.  As 
between  the  terms  themselves,  vessel  seems 
to  be  the  one  of  larger  import,  as  it  undoubt- 
edly is  in  popular  acceptation.  "  To  the 
term  vessel  generally,''  observes  M.  Jacob- 
sen,  "  we  affix  but  a  very  indefinite  idea ; 
originating  in  the  infancy  of  commerce,  from 
L.  1.  §  6,  D.  de  exercitoria  actione,  in 
which  all  vessels  are  termed  ships,  and  this 
want  of  precision  still  prevails  in  the  law, 
and  among  its  professors."  Jacobsen's  Sea 
Laws,  citing  Stypmann  Jus  Marit,  pars, 
iii.  cap.  148.  Straccha,  pars,  i — 2.  Cos- 
aregis  disc,  i — 29.  By  the  late  English 
statute  of  6  <fe  6  Will.  IV.  "ship"  is  de- 
clared to  comprehend  every  description  of 
vessel  navigating  on  the  sea,  and  "steam 


vessels"  employed  in  carrying  passengers 
or  goods  are  trading  ships.  Under  the 
term  vessel,  it  was  said  by  Mr.  J.  Patteson, 
in  a  late  English  case,  a  boat  would,  in  com- 
mon parlance,  be  included.  4  Carr,  d:  P. 
559.     See  Id,  569. 

Vessel  occurs  as  a  L.  Fr.  word  in  the  old 
books.  Des  neyes  hors  de  meer  en  noeire 
royalme  eheys  hors  de  vessel,  volons  ausi 
que  le  vessel,  et  &c.     Briit,  c.  1. 

VEST,  [from  Fr.  vester,  Lat.  vestire,  to 
clothe.]  To  clothe  with  possession ;  to  de- 
liver full  possession  of  land  or  of  an  estate ; 
to  give  seism ;  to  enfeoff.  Spelman,  voc. 
Vestire, 

To  pass  to  a  person ;  to  become  fixed  in 
a  person :  to  give  an  immediate  right  of 
present  enjoyment ;  to  give  a  present  fixed 
right  of  future  enjoyment ;  to  give  a  legal 
or  equitable  seisin.*  4  Kent's  Com.  202. 
A  statute  or  conveyance  is  said  "  to  vest  an 
estate  in  a  person ;"  an  estate  is  said  "  to 
vest  or  be  vested  in  a  person."  Id,  238, 
246. 

VESTED  LEGACY.  A  legacy,  the 
right  to  which  vests  permanently  in  ^e  1^* 
atee,  though  the  legacy  is  not  payable  un- 
til a  future  time.*  A  legacy  to  one,  to  be 
paid  when  he  attains  the  age  of  twenty-one 
years,  is  a  vested  legacy ;  an  interest  which 
commences  in  prcssenti,  although  it  be  sol- 
vendum  in  futuro  :  and  if  the  legatee  dies 
before  that  age,  his  representative  shall 
receive  it  out  of  the  testator's  personal 
estate,  at  the  same  time  that  it  would  have 
become  payable,  in  case  the  legatee  had 
lived.     2  Bl,  Com,  613. 

VESTED  RE^f  AINDER.  A  fixed  inte- 
rest [in  lands  or  tenemental  to  take  efifect 
in  possession,  after  a  particular  estate  is 
spent.  4  Kent's  Com,  202. — Vested  re- 
mainders (or  remainders  executed,  whereby 
a  present  interest  passes  to  the  party, 
though  to  be  enjoyed  tn/u/uro,)  are  where 
the  estate  is  mvariably  fixed,  to  remain  to 
a  determinate  person,  after  the  particular 
estate  is  spent.  As  if  A.  be  tenant  for 
twenty  years,  remainder  to  B.  in  fee  ;  here 
B.'s  is  a  vested  remainder,  which  nothing 
can  defeat  or  set  aside.  2  BL  Com,  168, 
169. 

In  New- York,  a  vested  remainder  has 
been  defined  by  statute,  "  when  there  b  a 
person  in  being  who  would  have  an  imme- 
diate right  to  the  possession  of  the  lands, 
upon  the  ceasing  of  the  intermediate  or 
precedent  estate.^     1  Bev.  St.  [728j  71$, 
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VASTER,  Vestre,  L.  Fr.  To  vest ;  to 
enure.     Kelham. 

Vestue;  clothed.  Contract  ve^tue;  a 
clothed  contract.  The  opposite  of  nue; 
naked  or  nude.  Britt.  c.  28.  Obligation 
doitestre  vestue  de  v.  maneres  degarnementz 
obligation  ought  to  be  clothed  in  five  kinds 
of  garments.     Id,  ibid, 

VESTIMENTUM.  L.  Lat.  [from  ves- 
ftVtf,  to  clothe.]  In  old  English  law.  Cloth- 
ing. A  figurative  expression  denoting  the 
character,  quality  or  circumstance  of  right, 
as  opposed  to  the  negation  or  destitution  of 
right,  which  was  compared  to  a  state  of  na- 
k&dness,  Possessio  est  nudsk,  donee  ex  tempore 
et  seysina  pacifica  aequiratur  vestimentum  : 
the  possession  is  nak^,  until  a  clothing  [L  e. 
of  right]  be  acquired  by  time  and  peace- 
able seism.     Bract,  fol.  160. 

In  feudal  law.  Investiture :  seisin.  Lord 
Mansfield,  C.  J.,  1  Burr.  109,  quoting 
Bract,  fol.  160. 

VESTIRE.  L.Lat.  In  feudal  law.  To 
deliver  full  possession  of  land  or  of  an  estate, 
{plenam  possessionem  ierrte  vel  prcBdii  trad- 
er e  :)  to  five  seisin ;  (saisinam  dare ;)  to 
enfeoff  or  mvest,  {infeodare,)  Spelman,  To 
clothe  with  possession. 

VESTITURA.  L.  Lat.  [from  vesiire, 
q.  v.]  In  feudal  law.  Investiture;  deliv- 
ery of  possession.     Spelman,  voc.  Vestire, 

VESTURA.  L.  Lat.  [from  vestire,  to 
clothe.]  In  feudal  and  old  English  law. 
Literally,  a  garment.  A  possession,  or 
admittance  to  a  possession  or  seisin.  Cow- 
ell. 

In  old  English  law.  A  crop  of  grass  or 
corn,  [grain.]     Cowell, 

Vest,  vesture  ;  livery,  delivery.  An  al- 
lowance of  some  set  portion  of  the  pro- 
ducts of  the  earth,  as  corn,  grass,  wood, 
&c.,  for  part  of  the  salary  or  wages  to  some 
officer,  servant  or  laborer,  for  their  livery  or 
vest.     Id, 

VESTURA  TERR^.  L.  Lat.  In  old 
English  law.  The  vesture  of  the  land,  that 
is,  the  com,  grass,  underwood,  sweepage 
and  the  like.  Co.  Litt.  4  b.  See  Keilw, 
48.     4  Leon,  43.     Palm,  174.     Ovoen,  37. 

VESTURE.  In  old  English  law.  Profit 
of  land.  "  How  much  the  vesture  of  an 
acre  is  worth."  Extent.  Maner.  4  Edw,  I, 
Cowell, 

VETERA  STATUTA.  Lat.  Ancient 
statutes.    The  English  statutes  from  Magna 


Charta  to  the  end  of  the  reign  of  Edward 
II.  are  so  called ;  those  from  the  beginning 
of  the  reign  of  Edward  HI.  being  contra- 
distinguished by  the  appellation  of  Nova 
Statuta.     2  Beeves'  Hist,  85. 

VETITUM  NAMIUM.  L.Lat.  [from 
vetitum,  prohibited,  and  namium,  taking ; 
L.  Fr.  vee  de  name,  q.  v.]  In  old  English 
law.  A  refused  or  prohibited  taking  or  dis- 
tress :  a  refusal  to  re-deliver  a  distress ;  a 
prohibition  of  its  being  taken  agsun  by  the 
owner  ;*  the  detention  of  a  distress,  (deten- 
tio  namii.)  Bract,  fol.  156,  b.  Lord 
Coke  explains  this  to  be,  when  the  bailiff 
of  a  lord  distrained  beasts  or  goods,  and  the 
lord  forbid  the  bailiff  to  deliver  them  when 
the  sheriff  came  to  replevy  them,  and  to 
that  end  directed  him  to  drive  them  to 
places  unknown,  or  to  take  such  a  course 
as  they  should  not  be  replevied ;  or  where, 
without  any  word,  they  were  eloined,  or 
so  handled  by  a  forbidden  course  as  they 
could  not  be  replevied,  for  then  they  were 
forbidden  in  law  to  be  replevied.  2  Inst. 
140.  Vetitum  namium  has  sometimes 
been  considered  as  the  Latin  form  of 
withernam,  3  Bl,  Com.  148.  But  Lord 
Coke  has  clearly  shown  it  to  have  been  a 
different  act  or  proceeding.  8  Inst,  ub. 
sup.  And  Bracton  expressly  calls  it  de- 
tentio  namii  pro  distrietione  facienda  ;  the 
detention  of  a  thing  taken  by  way  of  dis- 
tress.   i?rac/.  fol.  165  b.    See  Vee  de  name, 

VETO.  Lat.  I  forbid.  The  word  by 
which  the  Roman  tribunes  expressed  their 
negative  against  the  passage  of  a  law  or 
other  proceeding,  which  was  also  called 
interceding,  {intercedere.)  Adam's  Bom. 
Ant,  13,  146,  146. 

In  modem  times,  this  word  has  been 
used  to  designate  the  power  enjoyed  by 
the  executive  department  of  a  government, 
of  negativing  bills  which  have  been  passed 
by  the  legislature.  Brande.  1  KenVs 
Com.  239— 241. 

VETUS  JUS.  Lat.  The  old  law.  A 
term  used  in  the  civil  law,  sometimes  to 
designate  the  law  of  the  Twelve  Tables, 
and  sometimes,  merely  a  law  which  was  in 
force  previous  to  the  passage  of  a  subse- 
quent law.     Calv,  Lex, 

VETUSTAS.  Lat.  [from  vetus,  old.] 
In  the  civil  law.  Antiquity;  ancient  or 
former  law  or  practice;  the  same  with 
antiquitas,  (q.  v.)     Inst,  3.  1.  16. 

Time  out  of  memory,  {tempus  quod  me- 
moriam  hominum  excedit,)     Calv,  Lex. 

VEUT A  TERRiE.  L.  Lat.  [from  L.  Fr. 
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veude  terre.]  View  of  land.  Mentioiied 
by  Skene  as  a  French  term,  corresponding 
with  the  Lat.  visus  terruB,  Sken,  ad.  lib.  1 
Beg,  Maj,  c.  9.  Spelman,  See  Visut,  View. 

VEXATA  QU^STIO.  L.  Lat.  A 
vexed  question ;  a  question  often  agitated 
or  discussed,  but  not  determined  or  set- 
tled :  a  question  or  point  which  has  been 
differently  determined,  and  so  left  doubtful. 
7  Co.  45  b,  Kenns  case.  Lord  Mansfield, 
C.  J.,  3  Burr,  164'7. 

VEY.  L.  Fr.  Way.  ffaut  vey ;  high- 
way.    Kelham. 

VEYER.  L.Fr.  To  see:  to  view.  Veyer 
e»<  ;  it  is  to  be  seen.  Kelham,  Veyet ; 
sees.     Id, 

VEYLE.     L.  Fr.     Elder.    Kelham, 

VEYLLE.  L-  Fr.  A  town.  Kel- 
ham, 

VEYN.  L.Fr.  [from  Lat.  vautt*.]  Void. 
Ei  si  rien  soil  fait  devaunt  ceux  substitutz, 
volons  que  soil  veyn,  et  de  nule  force  ;  and  if 
any  thing  be  done  before  those  substitutes, 
we  will  that  it  be  void,  and  of  no  force. 
Britt,  fol.  8. 

VEYSIN.  L.  Fr.  [from  Lat.  vicinus.] 
A  neighbor.  Les  veysins  del  hundred, 
Britt,  c.  62. 

VI  AUT  CLAM.  Lat.  In  the  civil 
law.  By  force,  or  covertly.  I>ip.  43.  24. 
A  thing  was  said  to  be  done  vi,  when  it 
was  done  contrary  to  a  prohibition  on  the 
part  of  a  possessor.  Vi  factum  videri,  si 
quis  contra  quam  prohiberetur,  fecerit.  Id, 
43.  24.  1.  6.  Y\  factum  id  videtur  esse  qua 
de  re  quis,  quum  prohiberetur,  fecit.  Dig, 
50.  17.  73.  2.  A  thing  was  said  to  be  done 
clam^  which  was  done  by  a  person  having, 
or  anticipating  to  have  a  controversy  with 
another.  Clam  [factum  id  videtur  esse,"] 
quod  quisque,  quum  controversiam  haberet 
habiturumve  se  putaret,  fecit.    Id,  ibid, 

VI  BONORUM  RAPTORUM.  Lat.  In 
the  civil  law.  Of  goods  taken  away  by 
force.  The  name  of  an  action  given  by  the 
praetor  as  a  remedy  for  the  violent  taking 
of  another's  property.  Inst,  4.  2.  Dig, 
47.  8.  Heinecc,  Mem,  Jur,  Civ,  lib.  4, 
lit.  2. 

VI  ET  ARMIS.  L.  Lat.  [L.  Fr. 
ovesque  force  et  armes.]  In  old  practice 
and  pleading.    With  force  and  arms.     Em- 


phatic words  in  writs  and  declarations  of 
trespass,  in  which  an  act  of  force  and  vio- 
lence was  charged.  Bex,  vice-comiti  Lin" 
coin*  salutem.  Si  A,  fecerit  te  securum  de 
clamore  suo  proseqtiendo,  tunc  pone  per  va- 
dium et  salvos  pleg*  B,  quod  sit  coram  jus- 
titiariis  nostris  apud  Westm,  in  octavis  saneti 
Michaelis,  ostensurus  quare  vi  et  armis,  in 
ipsum  A,  apud  N,  insultum  fecit,  et  ipewm 
verberavit,  vulneravit  et  male  trcLctavit ;  ita 
quod  de  vita  ejus  desperabatur ;  et  alia 
enormia  eiintulit,  ad  grave  damnum  ipsiue 
A,  et  contra  pacem  nostram.  Et  habeas  ibi 
nomina  pleg*  et  hoc  breve.  The  King  to  the 
Sheriff  of  Lincoln,  greeting:  If  A.  make 
you  secure  of  prosecuting  his  claim,  then 
put  B.  by  gage  and  safe  pledges,  that  he  be 
before  our  justices  at  Westminster,  on  the 
octave  of  St.  Michael,  to  show  wherefore, 
with  force  and  arms,  he  made  an  assault 
upon  the  said  A.  at  N.  and  beat,  wounded, 
and  ill  treated  him,  so  that  his  life  was  des- 
paired of;  and  other  wrongs  to  him  did,  to 
the  grievous  damage  of  the  said  A.  and 
against  our  peace.  And  have  you  there  the 
names  of  the  pledges  and  this  writ.  Beg, 
Orig,  93.  This  was  the  original  writ  in  the 
action  of  trespass  for  an  assault  and  battery, 
and  its  language  is  very  closely  followed  in 
modern  declarations  of  trespass.  2  Chitt, 
PI.  846,  852.     See  Force  and  arms, 

VIA.  Lat.  In  the  civil  law.  Way; 
a  way ;  a  road ;  a  right  of  way.  The  right 
of  walking,  riding,  and  driving  over  anoth- 
er's land,  (jus  eundi,  et  agendi,  et  ambulan- 
di.)  Inst.  2.  3.  pr.  A  species  of  rural 
servitude,  which  included  iter  (a  foot  path,) 
and  actus,  (a  drift-way.)     Id,  ibid. 

In  old  English  law.  A  way  ;  a  public 
road ;  a  foot,  horse,  and  cart  way.  Co. 
Litt,  56  a. 

VIAREGIA.  L.Lat.  In  English  law. 
The  king's  highway  for  all  men.  Co.  Litt, 
66  a.  Stat,  Marlhr.  c.  15.  The  high- 
way or  common  road;  called  the  Icings 
highway,  because  authorized  by  him  and 
under  his  protection.     CowelL 

Tia  trite  ria  tata.  The  beaten  path  is 
the  safe  path.  The  usual  course  of  prac- 
tice ought  to  be  pursued.  3  Bing.  N.  C. 
45.  Courts  of  law  will  not  sanction  a  spec- 
ulative novelty,  without  the  warrant  of  any 
principle,  precedent,  or  authority.  Brooms 
Max.  58.  Otherwise  expressed,  Tia  trita 
rat  intiwinia.  The  beaten  way  is  the  saf- 
est.    10  Co,  142  a. 

YlkQ[lX51A,Viaggium.  L.Lat.  In  old 
English  and  maritime  law.  Voyage ;  a  voy- 


L 


Digitized  by 


Google 


VIA 


(  1087  ) 


VIC 


age.  In  nostri  contemptum  et  deeeptionem, 
ae  viagii  nosiri  pradicti,  quantum  in  ipso 
fuit,  retardationem  mantfestam :  in  con- 
tempt and  fraud  of  us,  and  to  the  manifest 
retarding  of  our  said  voyage  as  far  as  in 
him  lay.     Bep,  Grig.  24  b.     See  Voyage. 

VI AGE.  L.  Fr.  A  voyage;  an  expe- 
dition.    Kelham, 

VIATOR.  Lat.  [from  via,  a  way  or 
road.]  In  the  Roman  law.  A  summoher 
or  apparitor ;  an  officer  who  attended  on 
l^e  tribunes  and  aediles.  So  called,  be- 
cause they  were  often  on  the  road,  {quod 
8<Bpe  in  via  essent,)  it  bemg  anciently  their 
office  to  summon  the  senators  from  the 
country  where  they  resided.  Adam's  Bom. 
Ant.  192.     Calv.  Lex. 

A  traveller ;  a  foot  passenger.     Id. 

VICAR.  [L.  Lat.  vicarius,  from  vicis, 
place,  or  stead.]  One  who  acts  in  the  place 
of  another,  {qui  vicem  alterius  gerit ;)  one 
who  is  deputed  or  authorized  to  penorm 
the  functions  of  another;  a  substitute;  a 
deputy.     See  Vicarius. 

In  English  ecclesiastical  law.  The  in- 
cumbent of  an  appropriated  benefice.  The 
distinction  of  a  jx'^rson  and  vicar  is  this : 
the  parson  has,  for  the  most  part,  the  whole 
right  to  all  the  ecclesiastical  dues  in  his 
parish ;  but  a  vicar  has  generally  an  appro- 
priator  over  him,  entitlea  to  the  best  part 
of  the  profits,  to  whom  he  is,  in  effect,  per- 
petual curate,  with  a  standing  salary.  1 
Bl.  Com.  388.  Vicar  was  a  title  not 
known  till  the  reign  of  Henry  III.  1  Chiit. 
BL  Com.  387,  note. 

VICARAGE.  In  English  ecclesiastical 
law.  The  living  or  benefice  of  a  vicar,  as  a 
parsonage  is  of  a  parson.  See  1  £1.  Com. 
387,  388.     1   Wooddes.  Lect.  188—193. 

VICARIUS.  Lat.  [from  vids,  place  or 
stead.]  A  deputy ;  a  substitute  ;  one  who 
acts  in  the  place  of  another,  {qui  vice  fungi- 

tur    alterius.)        Tlcarla*    ■•m    habet    ▼!• 

curiam.  A  deputy  has  not  [cannot  have] 
a  deputy.  A  delegated  power  cannot  be 
again  delegated.    Broom^s  Max.  384.    See 

l»el«gala  p^tMtaa,  &C. 

In  old  European  law.  The  deputy  of  a 
count;  a  viscount.  Esprit  des  Lois,  liv. 
30,  c.  18.  Nullus  comes,  vicarius,  Vi7/tctt9, 
Ac.  seu  quilibet  alius  rem  ah  alio  possessam 
sine  judicio  usurpet.  No  coimt,  viscount, 
steward,  &;c.  or  any  one  else,  shall  take  a 
thing  out  of  the  possession  of  another  with- 
out judicial  process.  LL.  Wisegothor.  lib. 
8,  tit.  2,  1.  6.     See  Id.  lib.  9,  tit.  2,  1.  8. 


Id.  lib.  12,  tit.  1,  1.  2.  Capitul.  lib,  3,  c. 
11.  ZZ.  Zon^o6.  lib.2,  tit.47, 1.1.  Spel- 
man. 

VICE.  Fr.  <fe  L.  Fr.  [from  Lat.  vitium.] 
In  old  English  law.  Fault;  defect.  Si 
le  hrefe  soit  abatu  pur  errour,  ou  pour  autre 
vice  ou  defaute :  if  the  writ  be  abated  for 
error,  or  for  other  fault  or  defect.  Britt. 
c.  46.  Bt  ausi  par  vice  de  escripture,  [est 
le  hrefe  abatable;]  et  ausi  par  y'lce  del  par- 
chemyn,  ou  par  vice  de  rasure.  And  also 
by  fault  of  the  writing,  [is  the  writ  abat- 
able,] and  also  by  famt  of  the  parchment, 
or  by  the  fault  of  itisure.     Id.  c.  48. 

In  French  law.  A  defect  or  imperfec- 
tion in  a  thing  sold.  Civii  Code  of  Louis. 
Art.  2496,  et  seq. 

VICE.  Lat.  [ablat.  of  vicis,  place.]  In 
the  place  or  stead,  {loco.)  Vice  mea  ;  in 
my  place.  Used  both  in  Latin  and  English, 
in  the  composition  of  words  denoting  a  de- 
legated or  deputed  authority.  See  infra. 
See  Vids. 

VICE-ADMIRALTY  COURTS.  In 
English  law.  Courts  established  in  the 
Queen's  possessions  beyond  the  seas,  with 
jurisdiction  over  maritime  causes,  includ- 
ing those  relating  to  prize.  3  Steph.  Com. 
436.     3  Bl.  Com.  69. 

VICE-CHANCELLOR.  [L.  Lat.  vice- 
cancellarius.]  An  equity  judge  who  acts 
as  assistant  to  the  chancellor,  holding  a 
separate  court  from  which  an  appeal  lies 
to  the  chancellor.  There  are  three  vice- 
chancellors  who  hold  courts  in  England, — 
the  Vice-Chancellor  of  England,  and  two 
others.     3  Steph.  Com.  418. 

VICE-COMES.  L.  Lat.  [L.  Fr.  vis- 
count.] In  old  English  law  and  practice. 
Sheriff;  the  sheriff  of  a  county.  Beg.  Grig. 
passim.  Spelman.  So  called,  as  being 
the  deputy  of  the  earl,  or  comes,  to  whom 
the  custody  of  the  shire  is  said  to  have  been 
committed  at  the  first  division  of  England 
into  counties.  But  the  earls,  in  process 
of  time,  by  reason  of  their  high  employ- 
ments and  attendance  on  the  king's  person, 
not  being  able  to  transact  the  business  of 
the  county,  were  delivered  of  that  burden  ; 
reserving  to  themselves  the  honor,  but  the 
labor  was  laid  on  the  sheriff.  So  that  now 
the  sheriff  does  all  the  king's  business  in 
the  county,  and  though  he  be  still  called 
vice-comes,  yet  he  is  entirely  independent 
of,  and  not  subject  to  the  earl ;  the  king 
by  his  letters  patent  committing  custodiam 
comitatus  to  the  sheriff,  and   him   alone. 
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1  Bi.  Com.  339.  7  Co.  33,  and  pref.  9 
Co.  49.  Datum's  Sheriff,  2.  SewelVs 
Sheriff,  3,  4.  Fortescue  de  L.L.  Anglia, 
c.  24,  note. 

Viscount,  the  corresponding  French  term, 
has  become  in  England,  like  earl,  exclu- 
sively a  title  of  nobility.  In  the  Royal 
Court  of  the  Island  of  Jersey,  however,  the 
sheriflf  is  still  called  viscount  1  Ad.  dt  Ell. 
N.  S.  989,  1002.     See  Viscount. 

VICE-COMITISSA.  L.  Lat.  In  old 
English  law.     A  viscountess.     Spelman. 

VICE-CONSUL.  L.  Lat.  In  old  En- 
glish law.  The  deputy  or  substitute  of  an 
earl  {comes,)  who»was  anciently  called  con- 
sul ;  answering  to  the  more  modem  mce- 
comes.     See  Consul. 

VICE-DOMINUS.  L.  Lat.  In  Saxon 
law.  The  governor  of  a  province  ;  ( prcs- 
fectus  provincice.)  Ingulph.  p.  870,  1.  46. 
Alfred  is  said  to  have  divided  this  office  into 
two,  \hQ  judex,  or  justice  and  vice-comes,  or 
sheriff.  Id.  ibid.  Spelman,  Blackstone, 
quoting  Camden,  makes  the  title  synony- 
mous with  vidame  and  valvasor.  1  Bl, 
Com.  403.  In  Cowell,  it  is  translated  vis- 
count, or  sheriff. 

In  canon  law.  A  bishop's  deputy. 
Calv.  Lex, 

VICE-GERENT.  In  old  English  law. 
A  deputy  or  lieutenant,  [locum  tenens.) 
Stat.  31  Ren.  VIII.  c.  10.     Cowell. 

VICE-JUDEX.  L.  Lat.  In  old  Lom- 
bardic  law.  A  deputy  judge.  LL.  Long- 
ob.  lib.  2,  tit.  30, 1.  2.     Spelman. 

VICINAGE.  L.  Fr.  &  Eng.  [from 
Lat.  vicinus,  near.]  Neighborhood;  near 
dwelling ;  vicinity.  2  Bl.  Com.  33.  Cow- 
ell. 

VICINETUM.  L.  I^t.  [from  Lat.  vid- 
nus,  near,  adjacent.]  In  old  English  law. 
A  neighborhood,  or  \icinage;  visne  or 
venue.*  Magna  Charta,  c.  14.  A  place 
which  neighbors  inhabited,  {locus  guem 
vicini  habitant.)  Spelman.  Anciently  un- 
derstood of  the  same  vill  or  the  parts  adja- 
cent, or  of  the  same  hundred  ;  in  later  law, 
of  the  same  county.  Id.  Answering  to 
the  Lat.  vicinia  and  vicinium.  Visinetum. 
visinetus,  visnetum,  are  other  forms  of  this 
word,  which  occur  in  the  old  books.  In 
old  Scotch  law,  it  is  written  voisinetnm, 
(from  Fr.  voisin.) 

VICINIA.     Lat.  [from  vicinus,  near.] 


In  the  civil  law.  Nearness  of  dwelling; 
neighborhood;  a  neighborhood;  a  nea^- 
bonng  place.  Distinguished  from  conji- 
nium,  as  being  applied  to  urban  estates. 
Calv.  Lex, 

VICINITAS.  Lat.  [from  vicinus,  near.] 
Neighborhood;  vicinity. 

In  old  Scotch  law.  The  verdict  of  an 
assise  or  jury.  Quon.  Attach,  c^Z,  Skene 
in  he,     Spelman, 

VICINUS.  Lat.  In  the  civil  hiw. 
Near ;  adjacent :  neighboring.  Applied 
more  particularly  to  urban  estates,  or  those 
which  were  separated  by  a  common  wall ; 
confinis  being  the  term  applied  to  adjacent 
rural  estates.  Calv.  Lex.  Places  were 
said  to  be  neighboring  (vicini,)  when  the 
voice  of  a  person  shouting  could  be  heard 
from  one  to  the  other.     Id. 

In  old  English  law.    A  neighbor.  Tieiai 

TiciBf •»«  Aici»  ipnMMHiVMtvr  scirtt*  Neigh* 

bors  are  presumed  to  know  the  acts  that  are 
done  in  their  more  immediate  neighborhood. 
4  Inst.  lis. 

VICIOUS.  L.  Fr.  [from  vice,  q.  v. 
Faulty;  defective;  bad.  Respondre  a 
escript  vicious ;  to  answer  to  such  faulty 
writing.  Britt.  c.  28.  Soil  le  brefe  trove 
vicious ;  the  writ  be  found  defective.  Id, 
c.  46.  Est  le  brefe  abatable  et  vicious.  Id, 
c.  48.  Le  href  purra  estre  vicious  enplu- 
surs  maneres ;  the  writ  may  be  faulty  in 
many  ways.     Id.  ibid. 

VICIS.  Lat.  Change;  turn.  Pro 
hoc  vice ;  for  this  turn. 

Place ;  stead  ;  office  ;  duty.     See  Vice, 


VICONT. 
101. 


L.  Fr.     Sheriff.     Litt.  sect 


VICONTIEL,  Vicountiel.  L.  Fr.  <fe 
Eng.  [from  vicont  or  vicount,  sheriff.]  In 
English  practice.  Belonging  to  the  sheriff. 
Vicontiel  writs  are  such  as  were  triable  in 
the  county  or  sheriff's  court.  O.  N.  B. 
109.  Cowell,  Or  they  were  such  as  were 
directed  to  the  sheriff,  and  not  to  be  re- 
turned to  any  superior  court,  till  finally  ex- 
ecuted by  him.     3  Bl.  Com.  238. 

VICONTIELS,  Vicountiels,  [L.  Lat. 
vicecomitilia,']  In  old  English  law.  Farms 
for  which  the  sheriff  paid  a  rent  to  the 
king,  and  made  what  profit  he  could  of 
them.  Stat.  83  &  34  Hen.  VIII.  c.  18. 
Spelman.  Cowell,  Called  also  vicontiel 
rents.  Stat,  22  Car,  II.  c.  6.  CowelL 
Now  placed  under  the  management  of  the 
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CommiBsioners  of  Woods  and  Forests.  Stat, 
8  &  4  Will,  IV.  c.  09,  §§  12,  18. 

VICOUNT.  L.  Fr.  An  old  fonn  of 
viscount,  (q.  y.)     Stat.  Westm.  \,  c.  16. 

VICUS.  Lat.  In  old  English  law. 
A  street  in  a  town ;  a  passage  between  two 
rows  of  houses,  {in  oppido  via  est,  domuum 
seriem  complexa.)  Fortescue  de  L,  L,  Angl, 
0.  24,  note.  Vici  et  venelli ;  streets  and 
lanes.     Meg.  Orig.  *267. 

A  village ;  a  neighborhood  of  houses  out 
of  a  town.  Vkus  ex  domibus  constat  extra 
oppida.    Forteec,  de  LL.  Angl,  ub,  sup. 

VIDAME.  In  French  feudal  law. 
Originally,  an  ofiicer  who  represented  the 
bishop,  as  the  viscount  did  the  Count.  In  , 
process  of  time,  these  dignitaries  erected 
their  offices  into  fiefs,  and  became  feudal 
nobles,  such  as  the  vidame  of  Chartres; 
Rheims,  <fec. ;  continuing  to  take  their  titles 
from  the  seat  of  the  bishop  whom  they  re- 
presented, although  the  lands  held  by  vir- 
tue of  their  fiefs  might  be  situated  elsewhere. 
Brande, 

Blackstone,  quoting  Camden,  makes 
vidame  to  be  a  title  m  old  English  law, 
synonymous  with  that  of  valvasor,  1  Bl. 
Com.  403. 

TIdebIa  em  utpe  c«wwitti»  «■»  mmpe  rin- 

dicaaiar.  You  will  see  those  offences  often 
committed,  which  are  often  punished.  3 
Inst,  Epilog, 

VIDELICET.  Lat.  Jfrom  videre,  to 
see,  and  licet,  it  is  permitted.]  To  wit ; 
that  is  to  sa}  ;  namely.  Literally,  it  may 
be  seen ;  you  may  see;  it  is  to  be  seen.  A 
term  compounded  similarly  with  scilicet, 
(q.  V.)  and  of  similar  import,  being  used  as 
prefatory  to  a  particular  statement  of  some- 
thing that  was  just  before  mentioned  in 
general  terms. 

Lord  Hobart  says  of  a  videlicet,  in  its  ap- 
plication to  conveyancing,  that  it  "  is  neither 
a  direct  several  clause,  nor  a  direct  entire 
clause,  but  it  is  intermedia*^  Hob,  172. 
And  again,  "  it  is  clear  that  it  is  not  a  sub- 
stantive clause  of  itself ;  and  therefore,  you 
can  neither  begin  a  sentence  with  it,  nor 
make  a  sentence  of  it,  by  itself ;  but  it  is, 
(as  I  may  say,)  clausula  ancillaris,  a  kmd 
of  handmaid  to  another  clause,  and  to  de- 
liver her  mind,  [i.  e.  the  meaning  of  the 
other  clause,]  not  her  own."     Id, 

In  modem  pleading,  a  videlicet  is  used 
where  a  party  alleges  a  fact,  (such  as  time, 
quantity,  or  value,)  which  he  does  not  wish 
to  be  held  to  prove  strictly.  The  terms 
actually  used  for  this  purpose,  are  the  En- 


glish "  to  wit,"  or  "  that  is  to  say,"  imme- 
diately previous  to  the  allegation,  which  is 
called  **  laying  the  time,  (fee.  under  a  vide- 
licet:*    Stepk.  PI.  293. 

VIDENDUM  EST.  Lat.  It  is  to  be 
seen ;  it  is  to  be  considered.  A  common 
expression  in  Bracton. 

VIDETUR.  Lat.  It  is  seen ;  it  appears  ; 
it  seems  ;  it  is  considered;  it  is  supposed. 

4|ai  tmcmt  c«aa«alire  Tidemr.      He   who    is 

silent  is  considered  to  consent. 

VIDIMUS.  L.  Lat.  (We  have  seen.) 
In  old  English  practice.  A  species  of  ex- 
emplification of  the  enrolment  of  charters 
or  other  instruments.  So  called,  from  its 
initial  words :  Vidimus  qnoddam  scriptum, 
(fee.  (We  have  seen  a  certain  writing.)  An 
innotescijnus  or  vidimus  are  all  one,  and  are 
always  of  a  charter  of  feoffment,  or  some 
other  instrument  which  is  not  of  record. 
6  Co,  64  a.  Page's  case.     Co,  Lift,  225  b. 

VIDUA.  Lat.  Widow;  a  widow. 
Beg.  Orig.  176  b.    Magna  Charta,  c.  7. 

VIDUA  REGIS.  L.  Lat.  In  old  En- 
glish law.  A  king's  widow.  The  widow 
of  a  tenant  in  capite.  So  called,  because 
she  was  not  allowed  to  marry  a  second  time 
without  the  king's  permission ;  obtaining 
her  dower  also  from  the  assignment  of  the 
king,  and  having  the  king  for  her  patron 
and  defender.     Spelman. 

VIDUITAS.  Lat.  [from  vidua,  wid- 
ow.]    Widowhood ;  viduity. 

VIE.     L.  Fr.     [from  Lat.  vita,]     Life. 

4i/«/i   miP    nip.      Km.    nlptm.    ttijt.     Pour 


V  iJ!i.  ij.  r  r.  [irom  JL^ai.  viia. 
See  C^tui  que  vie.  En  pleyn  vie, 
autre  vie 


YIEF,  Vif,  L.  Fr.  [from  Lat.  wW«.] 
Living ;  alive  ;  live.  Vief  nouim  ;  a  live 
distress.     Kelham, 

VIEL.  L.  Fr.  Old ;  elder.  Vieles, 
viezdettes;  old  debts.     Kelham, 

VIER.  L.  Fr.  [from  Lat.  videre.] 
To  see.     Vient ;  they  see.     Kelham. 

VIERS,  F(?r*.  [iromlAi.versus,']  To- 
wards.     Kelham, 

VIEW.  [L.  Fr.  veue;  L.  Lat.  vmw*.] 
In  practice.  Inspection,  or  examination  of 
a  place  or  person,  in  the  course  of  an  action. 

In  many  of  the  old  real  actions,  the  ten- 
ant might  demand  a  view  of  the  land  in 
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question ;  or,  if  a  rent  was  to  be  recovered, 
a  view  of  the  land  out  of  which  it  issued. 
In  other  actions,  as  in  assize  of  novel  dis- 
seisin and  waste,  the  view  was  had  by  the 
jury.  The  reason  of  this  proceeding  was, 
that  the  tenant  or  jury  might  know  with 
certainty  what  the  demandant  sought  to 
recover,  and  that  the  defence  might  be 
shaped  accordingly.  JRoscoe's  Real  AcU 
247.  3  Bl.  Com.  299.  Britt.  c.  45. 
Cowell. 

In  some  modern  actions,  as  in  trespass 
quare  clausum  fregit,  where  it  appears  to 
the  court,  or  a  judge  in  vacation,  to  be 
proper  and  necessary  that  the  jurors  who 
are  to  try  the  issues,  should,  for  the  better 
underatanding  of  the  evidence,  have  a  view 
of  the  messuages,  lands,  or  place  in  ques- 
tion, the  court  or  a  judge  will  grant  a  rule 
or  order  for  such  view  ;  and  a  similar  pro- 
ceeding may  be  had  in  criminal  cases.  2 
Tidd'8  Pr.  795—798.     1  Burr.  252. 

VIEW.  [Lat.  prospectus;  Fr.  i;i«.] 
Prospect;  the  prospect  from  one's  house 
or  ground,  of  which  his  neighbor  is  not  per- 
mitted to  deprive  him,  by  erecting  a  new 
building,  or  any  other  obstruction.  A  spe- 
cies of  urban  servitude,  derived  from  the 
civil  law.  3  Kenfs  Com.  448.  Dig.  8.  2. 
3.  Defined  in  the  Civil  Code  of  Louisiana, 
to  be  "  every  kind  of  opening  which  may 
more  or  less  facilitate  the  means  of  looking 
out  of  a  building."     Art,  711. 

VIEW  OF  FRANK  PLEDGE.  [L. 
Lat.  visus  franci  plegii.]  In  old  English 
law.  The  office  which  the  sheriff  in  his 
county  court,  or  the  bailiff  in  his  hundred, 
performed  in  looking  to  the  king's  peace, 
and  seeing  that  every  man  were  in  some 
frank  pledge,  or  decennary.*     Cowell, 

The  ancient  name  of  the  court  leet.  4 
Bl.  Com.  275.  See  Court  leet,  Frank 
pledge. 

VIEWERS.  [L.  Fr.  vejours ;  Lat.  vi- 
sores.]  In  old  practice.  Persons  appointed 
under  writs  of  view,  to  testify  the  view. 
Eoseoe's  Meal  Act  253. 

Tlsilsatibiis   et   wu  doraiieMtfbM  Jars 

•■breafanc.  The  laws  relieve  or  succor 
those  who  are  vigilant,  not  those  who 
sleep  [upon  their  rights.]  Bract,  fol.  1 76  b. 
2  Inst.  690.  Wingate's  Max.  672,  max. 
174.  A  party  who  is  entitled  to  a  remedy 
at  law,  must  be  active  and  vigilant  in  its 
prosecution.  If  he  neglect  for  a  long  and 
unreasonable  time  to  ask  the  assistance  of 
the  law,  to  recover  a  right,  it  will  be  re- 
fused him,  both  as  a  punishment  of  his 


neglect,  and  on  the  principle  of  restraiiuiig 
liti^tion  by  limiting  actions  to  certtun  pe- 
riods. See  3  Bl.  Com.  188.  Broom^ 
Max,  391,  et  seq.  Bracton  introduces  this 
maxim  in  the  following  passage,  which  is 
probably  the  earliest  instance  of  its  appli- 
cation in  the  English  books.  Sciendum 
quod  statim  et  sine  mora,  [fieri  debeat  que- 
rela,] cum  desides  et  sui  juris  contemjjtores 
non  juvat  juris  beneficium,  et  vigilantibus 
et  non  dormientibus  jura  subveniunt.  It 
is  to  be  known  that  [the  plaint  ought  to  be 
made]  at  once  and  without  delay, — ^for  the 
favor  of  the  law  does  not  help  those  who 
are  slothful  and  neglect  their  rights,  and 
the  laws  aid  those  who  are  vigilant,  and  not 
those  who  sleep.  Bract,  fol.  l75  b.  The 
maxim  seems  to  be  derived  from  the  civil 
law.  Calv.  Lex.  Spiegelius,  It  is  ap- 
plied to  the  contract  of  sale,  as  expressive 

of  the  same  principle  with  Careat  eatptar, 

viz. :  that  purchasers  should  exercise  prop- 
er vigilance,  and  caution.  2  Rentes  Com. 
487,  488,  note. 

VraORECUJUS.  L.  Lat.  By  force 
whereof.     1  Ld,  Raym.  412. 

VIIS  ET  MODIS.  L.  Lat.  (By  ways 
and  means.)  In  practice.  The  technical 
name  of  a  citation  by  which  actions  against 
non-residents  are  sometimes  commenced, 
and  which  is  served  by  posting  up  in  cer- 
tain public  places ;  as  on  the  Royal  Ex- 
change in  London,  according  to  the  practice 
of  the  English  admiralty ;  or  at  the  Key  in 
Leith,  at  the  market  cross  of  £dinbur]^h, 
and  the  pier  and  shore  of  Leith,  accordmg 
to  the  practice  of  Scotland.*  Story's 
Confl.  Laws,  §  546. 

VILL.  [L.  Fr.  vilU,  from  Lat.  villa, 
q.  v.]  In  English  law.  A  word  of  various 
significations,  as 

A  manor.     Spelman,  voc.  Villa.  Cowell. 

A  tithing.  1  Bl.  Com.  114.  Spelman, 
voc.  Hamel. 

A  town.  1  Bl.  Com.  114.  Litt.  sect 
171.  Co.  Litt.  5  a,  116  b.  Fortescue,  de 
L,  L.  Anglia,  c.  24,  note. 

A  township.     2  Stra.  1004. 

A  parish.     Cro.  Car.  160.     Cowell. 

A  part  of  a  parish.  1  Bl.  Com.  116. 
Cowell. 

A  village.     Spelman. 

The  origmal  meaning^  of  vill  in  England* 
seems  to  have  been  derived  from  the  Ro- 
man sense  of  the  term  villa  ;  a  single  coun- 
try residence  or  farm ;  a  manor,  as  Spelman 
defines  it.  See  Tovm.  In  Bracton's  time, 
this  signification  had  become  antiquated. 
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for  he  expressly  says  that  a  smgle  dwelling 
house  was  not  a  vill.  Si  quis  in  agris  uni- 
cum  facial  asdificium,  non  erit  ibi  villa. 
Bract  fol.  211.  The  term,  however,  was 
applied  to  any  collection  of  houses,  consist- 
ing of  more  than  two.  /«?.  fol.  434.  2Stra. 
1004.  And  hence  it  finally  came  to  com- 
prehend towns  and  cities.  See  Town, 
Britton  gives  the  relative  signification  of 
the  terms  wY/,  pari$h  and  manor,  in  the 
following  passage.  Car  en  une  ville  pur^ 
rount  etfire  plusurs  parockes,  et  en  une  pa- 
roohe  plusurs  maners  ;*  for  in  one  vill  there 
may  be  several  parishes,  and  in  one  parish 
several  manors.  Brill,  c.  50.  This  seems 
strictly  to  be  the  proper  subordination  of 
the  terms  in  modem  English  law ;  although 
in  some  cases  a  parish  may  now  contain 
several  vills.     1  Bl,  Com.  115. 

VILLA.  Lat.  [from  vehere,  to  carry.] 
In  the  Roman  law.  A  farm  house;  a 
country  residence.  So  called,  quad  vehilla, 
because  the  products  of  the  land  were  car- 
ried {yehebufUur)  to  it  for  keeping,  and  car- 
ried away  for  sale.  Calv,  Lex.  Adam's 
Bom,  Anl.  578. 

VILLA.  Lat.  In  Saxon  law.  A  farm, 
or  country  residence ;  a  manor.     Spelman, 

A  collection  of  neighboring  houses,  con- 
sisting of  more  than  two.  Brad,  fol.  212, 
434. 

A  town  or  vill.  See  Vill.  Villa  est  ex 
plaribus  matisionibus  vicinata,  et  collata  ex 
pluribus  vicinis ;  et  sub  appellatione  villa- 
rum  continentur  burgi  et  civi tales:  a  vill 
(town)  is  a  collection  of  several  neighboring 
dwellings,  consisting  of  several  neighbors ; 
and  under  the  denomination  of  vills  (or 
towns)  arc  comprehended  boroughs  and 
cities.     Co,  Litt.  116  b.     See  Town. 

VILLA  REGIA.  Lat.  In  Saxon  law. 
A  royal  residence,  (qua  cedes  et  cnrut  regalis 
kaben  tur. )     Spelman. 

VILLANUS.  Lat.  [from  vt7/a,  a  farm, 
or  village.]  In  old  European  law.  A  b6nd- 
man  employed  in  agricultural  labors.  So 
called,  because  annexed  to  a  farm,  or  coun- 
try estate,  {adscriptus  villce,)  Distinguished 
from  a  slave  or  serf,  {servus,)  by  the  cir- 
cumstances that  he  paid  a  fixed  rent  to  his 
master  for  the  land  which  he  cultivated, 
and  after  paying  that,  all  the  fruits  of  his 
labor  and  industry  belonged  to  himself  in 
property.  1  BobertsofCs  Charles  V.  Ap- 
pendix, Note  ix.     Brande. 

In  old  English  law.  A  bondman;  an 
agricultural  bondman ;  a  \'illein,  (q.  v.) 
villanus   amercietur,  salvo  wainagio  suo ; 
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the  villsun  shall  be  amerced,  saving  his 
wainage,  [i.  e.  his  implements  of  hus- 
bandry.] Magna  Charta,  c.  .14,  2  Inst, 
28.  Bract,  fol.  116  b.  Bracton  uses  vil- 
lanus  and  servus,  indifferently.  Id.  fot 
246,  25. 

VILLATA.  L.  Lat.  [from  villa,  a  vill, 
or  town.]  In  old  English  law.  A  town- 
ship. Stat.  Marlbr.  c.  25.  Bratt.  fol. 
124  b,  150. 

An  inhabitant  of  a  vill  or  town ;  a  towns- 
man.    Braet.  143  b,  154. 

VILLE.  L.  Fr.  A  vill ;  a  town.  Britt 
c.  50.     Litt.  sect  \1\. 

VILLEIN,  Villeyn,  Villain.  L.  Pr.  i 
Eng.  [from  Fr.  ville,  Lat.  villa,  a  country 
residence,  a  farm,  or  village.]  In  old  Eng- 
lish law.  A  feudal  tenant  of  the  lowest 
class,  who  held  by  base  and  uncertain  Ser- 
vices, and  was  employed  in  rustic  labors  of 
the  most  sordid  kind ;  an  agricultural  bokidr 
man,  of  little  better  condition  than  a  slave. 

The  word  villein  seems  to  be  of  Norman 
origin,  although  the  class  of  persons'  to 
whom  it  was  applied  existed  among  th0 
Saxons  in  a  state  of  even  grosser  degrada^ 
tion.  2  BL  Com,  92.  "  These  villeins,** 
observes  Sir  W.  Blackstone,  "belonging 
principally  to  lords  of  manors,  were  either 
villeins  regardant,  that  is,  annexed  to  the 
manor  or  land  ;  or  else  they  were  in  gross, 
or  at  large,  that  is,  annexed  to  the  person 
of  the  lord,  and  transferable  by  deed  from 
one  owner  to  another.  They  could  not 
leave  their  lord  without  his  permission ;  but 
if  they  ran  away,  or  were  purloined  froA 
him,  might  be  claimed  and  recovered  by 
action,  like  beasts,  or  other  chattels.  They 
held  indeed  small  portions  of  land,  by  way 
of  sustaining  themselves  and  families,  but 
it  was  at  the  mere  will  of  the  lord,  who 
miffht  dispossess  them  whenever  be  pleased ; 
and  it  was  upon  villein  services,  that  is,  to 
carry  out  dung,  to  hedge  and  ditch  the 
lord  8  demesnes,  and  any  other  the  meanest^ 
offices,  and  their  services  were  not  only 
base,  but  uncertain  both  as  to  then-  tiniid' 
and  quantity.  A  lollein,  in  short,  mm  i£ 
much  the  same  state  with  us,  as  Lord^ 
Molesworth  describes  to  be  that  of.  the 
boors  in  Denmark,  9nd  which  Stiemhook. 
attributes  also  to  the  traals  or  slaves  iir 
Sweden,  which  confirms  the  probability  df' 
their  being,  in  some  degree,  monuments  of 
the  Danish  tyranny."     2  Bl.  Com.  93.       ^ 

The  Lat.  villanus,  and  Fr.  vilteyn  are* 
used  by  Bracton  and  Brittorjas  respectir^aj^ 
synonymous  with  servus,  and  serf,  anhMi: 
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Bract.  foL  6  b,  1,  24  b,  26.  Britt.  c.  81. 
The  following  passage  from  the  fonner  au- 
thor presents  in  few  words  a  forcible  pic- 
ture of  the  villein's  abject  condition.  Servi 
autem  sub  potestate  dominorum  sunt,  nee 
iolviiur  dominica  potesUis  quamdiu  manm- 
tesfuerint  tw  villenagio,  levantes  et  cubantes, 
iive  terrain  tenuerint  sive  non.  Item  si  non 
sunt  manentes  in  villenagio,  sed  vaganies 
per  patriam,  euntes  et  redeuntes,  semper  sub 
potestate  dominorum  sunt  quamdiu  redi- 
erint,  et  cum  consuetudinem  revertendi  ha- 
bere desierint,  incipiunt  esse  fugitivi  ad 
simUitudinem  eervorum  domestieorum.  But 
slaves  are  under  the  power  of  their  lords, 
nor  is  their  lords*  power  dissolved  as  long 
as  they  are  abiding  in  villenage,  levant  et 
eouehant,  whether  they  hold  land  or  not. 
Also  if  they  are  not  abiding  in  villens^e, 
but  wandenng  through  the  country,  going 
and  returning,  thev  are  always  under  the 
power  of  then:  lords,  as  long  as  they  con- 
tinue to  return,  and  when  they  cease  to 
have  the  habit  of  returning,  they  begin  to 
be  fugitives,  after  the  likeness  of  tamed 
deer.     Bract  fol.  66. 

VILLEIN  IN  GROSS.  In  old  Eng- 
lish law.  A  villein  who  was  annexed  to 
the  person  of  the  lord,  and  transferable  by 
deed  from  one  owner  to  another.  2  Bl. 
Com.  98. 

VILLEIN  REGARDANT.  L.  Fr.  & 
Eng.  In  old  English  law.  A  vDlein  an- 
nexed to  the  lord's  manor,  or  land,  {vUhz 
tucriptus.)     2  Bl.  Com.  93.     Cowell. 

VILLEIN  SERVICES.  [L.  Lat.  viU 
lana  servitia.']  In  old  English  law.  Base 
services,  such  as  villeins  performed.  2  Bl. 
Com.  93,  They  were  not,  however,  exclu- 
dvely  confined  to  villeins,  since  they  might 
be  performed  by  freemen,  without  impair- 
ing their  free  condition.     Bract,  fol.  24  b. 

VILLEIN  SOCAGE.  [L.  Lat.  vi//anum 
eocapium.']  In  old  English  law.  A  privi- 
leged kina  of  villenage ;  the  tenants,  (who 
were  called  villein  socmen,  or  sokemen,) 
doing  villein  services,  but  of  a  certain  and 
determinate  kind.  Bract,  fol.  26  b,  209. 
2BI.  Com.  98. —  100. 

VILLENAGE.  [L.  Lat  villenagium.] 
In  old  English  law.  The  state,  condition, 
service  or  tenure  of  a  villein;  bondage.* 
A  servile  kind  of  tenure  belonging  to  lan4s 
or  tenements,  whereby  the  tenant  was 
bound  to  do  all  such  services  as  the  lord 
commanded,  or  were  fit  for  a  villein  to  do. 
CwM.    See  Villein. 


VILLENAGIUM.      L.  Lat     In  old 

English  law.  Villenage ;  the  condition  or 
tenure  of  a  villein  ;  bondage.  Glanv.  lib. 
6,  c.  1. 

That  part  of  a  lord's  lands  where  his  vil- 
leins dwelt     Bract,  fol.  6  b. 

VILLENOUS  JUDGMENT.  [L.  Lat 
villanum  judicium.']  In  old  English  law. 
A  sentence  which  cast  the  reproach  of  vU- 
lany  and  shame  upon  him  against  whom  it 
was  given.  Cowell.  This  was  formerly 
pronounced  upon  conspirators  ;  and  it  was 
that  they  should  lose  their  liberam  legem^ 
[frank-law,]  whereby  they  were  discredited 
and  disabled  as  jurors  or  witnesses :  forfeit 
their  goods  and  chattels  and  lands  for  life ; 
have  their  lands  wasted,  their  houses  razed, 
their  trees  rooted  up,  and  their  own  bodies 
committed  to  prison.     4  Bl.  Com.  13H. 

VILLEYN.  L,  Fr.  A  villein.  Si 
ascun  villeyn  purchase  tenement  a  luy  et  a 
ses  heires,  de  autre  que  de  son  seipniour,  et 
autre  que  son  seigniour  luy  engette,  pusse  le 
villeyn  recoverer  par  eeste  assyse  eneontre 
toutesgentZjforsque  vers  son  seigniour :  if  any 
villein  purchase  a  tenement  to  him  and  to 
his  heirs,  of  another  than  of  his  lord,  and 
another  than  his  lord  eject  him,  the  villein 
may  recover  by  this  assise  against  all  per- 
sons except  against  his  lord.  Britt.  c.  88. 
Car  le  pleyntyfe  est  mon  villeyn ;  for  the 
plaintiff  is  my  villein.     Id.  c.  49. 

Tim  tI  rep«llere  llcety  ■i*^*  Si«t  ■■•^c- 
rsmine  incnlpatn  tvtcliBy  ■•>  md  fliBHWB* 
dsBi  riadiciaBiy  acd  ad  prvpalaaadaai  fa* 

jariaai.  It  is  lawful  to  repel  force  by 
force,  provided  it  be  done  with  the  modera- 
tion of  blameless  defence,  not  for  the  pur- 
pose of  taking  revenge,  but  to  ward  off  in- 
jury.    Co.  Litt.  162  a. 

VINCULUM.  Lat  A  chain ;  a  con- 
nected  series;  a  connexion  or  relation* 
See  Consanguinity. 

A  bond ;  a  band ;  a  tie.  Vinculum 
matrimonii ;  the  bond  or  tie  of  marriage ; 
the  matrimonial  obligation. 

The  binding  force  of  law.  Obligatio  est 
juris  vinculum  ;  obligation  is  a  bond  of 
law.     Bract,  fol.  99. 

VINDICARE.  Lat  In  the  civil  law. 
To  claim,  or  challenge ;  to  demand  one's 
own  ;  to  assert  a  right  in  or  to  a  thing ;  to 
assert  or  claim  a  property  in  a  thing ;  to 
claim  a  thing  as  one's  own.     Calv.  Lex. 

To  avenge;  to  punish. 

VINDICATIO.    Lat    [from  vindicare. 
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q.  v.]  In  the  civil  law.  The  claiming  a 
^in^  as  one's  own ;  the  asserting  of  a  right 
or  title  in,  or  to  a  thing. 

The  name  of  an  action  in  rem,  by  which 
a  thing  or  right  was  clauned.  Appellamus 
autem  in  rem  quidem  actiones,  vindicationes  ; 
we  call  actions  in  rem,  vindications.  Inst, 
4.  6.  16.     Id,  4.  6.  1. 

VIOLENT  PRESUMPTION.  In  the 
law  of  evidence.  Proof  of  a  fact  by  the 
proof  of  circumstances  which  necessarily 
attend  it.  3  BL  Cam,  311.  Violent  pre- 
sumption is  many  times  equal  to  full  proof. 

Id.     Ti«leBla  praB«iiwpti«  [ali^iiaBd*  eat] 

plens  pr«batl«.  Co,  Litt.  6  b.  As  if  a 
landlord  sues  for  rent  due  at  Michaelmas, 
1754,  and  the  tenant  cannot  prove  the  pay- 
ment, but  produces  an  acquittance  for 
rent  due  at  a  subsequent  time,  in  full  of  all 
demands,  this  is  a  violent  presumption  of 
his  having  paid  the  former  rent,  and  is 
equivalent  to  full  proof;  for  though  the 
aptual  payment  is  not  proved,  yet  the  ac- 
quittance in  full  of  all  demands  is  proved, 
which  could  not  be  without  such  payment ; 
and  it  therefore  induces  so  forcible  a  pre- 
sumption, that  no  proof  shall  be  admitted 
to  the  contrary.     8  BL  Com.  ub.  sup. 

VIOLENT  PROFITS.  In  Scotch  law. 
The  double  of  the  rent  of  a  tenement  with- 
in a  burgh,  or  the  highest  profits  a  party 
could  make  of  lands  in  the  country ;  recov- 
erable against  a  tenant  in  a  process  of  re- 
moving. 1  Forbes'  Inst,  part  2,  p.  167. 
Ursk.  Inst.  b.  2,  tit.  6,  §  24.  So  called, 
because  the  law  considers  the  tenant's  pos- 
session after  the  warning,  as  violent.  Id.  ibid. 

¥iperiit»  «st  exp«ailio  ^hsd  corr«dit  ria- 

cers  tezcas.  That  is  a  viperous  interpreta- 
tion which  eats  out  the  bowels  of  the  text. 
11  CSt>.  84  a,  PowUer's  case.  The  force  of 
the  very  strong  epithet  viperina  is  much 
weakened  by  the  translation  "bad  expo- 
sition," given  in  Branch  and  Wharton. 

VIR,  Lat.  A  man ;  a  husband.  Vir 
et  uxor  sunt  quasi  unica  persona,  quia  caro 
una  et  sanguis  unus :  res  licet  sit  propria 
uxoris,  vir  tamen  efus  custos,  cum  sit  caput 
mulieris.  Husband  and  wife  are,  as  it  were 
one  person,  because  one  flesh  and  one 
blood :  though  a  thing  may  be  the  prop- 
erty of  the  wife,  yet  the  husband  is  the 
keeper  of  it,  since  he  is  the  head  of  the 
woman.  Co.  Litt.  112  a. 
Tir  et  az^r  ceascMtar  la  lege  aaa  pereaaa. 

Husband  and  wife  are  regarded  in  law  as 
one  person.    Jenk.  Cent.  27. 

VIRGA.    Lat.  [L.  Fr.  verge.]    In  old 


English  law.  A  rod  or  white  staff,  such 
as  sheriffs,  biulifi&,  <fec.  carried  as  a  badge 
or  ensign  of  their  office.     Cowell. 

VIRGA.  L.  Lat.  [Sax.  gird,  gyrd.] 
In  old  English  law.     A  vard.     Spelman, 

Virga  alnaria  ;  a  yard  measured  accord- 
ing to  the  legal  ell  or  true  standard.  Cow- 
ell. Cartular.  Radinges,  MS.  fol.  120,  cit- 
ed iUd. 

Virga  ferrea ;  the  iron  yard ;  the  stan- 
dard yard  which  was  of  iron ;  a  yard  ac- 
cording to  that  standard.  Cov>ell.  Lib. 
Cart.  Prior.  Leominstr.  cited  ibid. 

VIRGA  TERR^,  (or  VIRGATATER- 
Ri£.)  L.  Lat.  In  old  English  law.  A 
yard-land,  (Sax.  girdland  ;)  a  measure  of 
land  of  variable  quantity,  containing  in 
some  places  twenty,  in  others,  twenty -four, 
in  others  thirty,  and  m  others  forty  acres. 
Cowell.     Co.  Litt.  6  a.     Shep.  Touch.  93. 

VIRGATA  REGIA.  L.  Lat.  In  old 
English  law.  The  verge;  the  bounds  of 
the  king's  household,  within  which  the 
court  of  the  steward  had  jurisdiction. 
Crabb's  Hist.  186. 

VIRIDARIUS.  L.  Lat.  In  old  En- 
glish law.  A  verderor,  (q.  v.)  Reg,  Grig. 
177  b. 

VIRIDIS,  Viride,  Lat.  In  old  En- 
glish law.  Vert,  (q.  v.)  Cowell,  voc. 
Vert. 

VIRIPOTENS.  Lat.  [from  vir,  a 
man,  and  potens,  capable.]  In  the  civil 
law.  Marriageable ;  viripotent,  (qua  vi-' 
rum  pati  potest.)     Calv,  Lex, 

VIRO,  Virro.  L.  Lat.  In  old  Euro- 
pean law.  An  old  form  of  baro,  (q.  v.) 
and  of  the  same  signification.  Answering 
to  the  Saxon  thane.  Spelman  calls  it  a 
Norman  word. 

VIRTUS.     Lat.     In  old  English  prac- 

'  tice.    The  substance  or  tenor.    Tunc  legat 

prothonotarius  virtutem  brevis ;  then  the 

prothonotary  shall  read  the  substance  of 

the  writ.     Bract,  fol.  185  b. 

VIRTUTE  CUJUS.  Lat.  By  vbtue 
whereof.     1  Zrf.i2aym.412.    3Salk.S52. 

VIRTUTE  OFFICIL  L.Lat.  By  vir- 
tue of  office.  16  Johns.  R.  260,  270. 
Distinguished  from  colore  officii,  (q.  r.) 

VIS.    Lat.    In  the  civil  and  old  En- 
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gj^sh  law.  Force ;  the  onset  or  pressure  of 
f^  greater  thing,  which  cannot  he  repelled, 
(majoris  rei  impetus,  qui  repdli  non  potest,) 
Faulus,  Sent  lib.  1,  tit.  7.  Calv,  Lex. 
Prateus,  This  definition  of  the  civil  law  is 
slightly  modified  hj  Bracton :  majoris  rei 
impetus  cui  resisti  non  potest.  Bract*  fol. 
162. 

Violence ;  unlawful  violence.  Co.  Litt. 
161  b.  Whatever  is  done  without  any  au- 
thority of  law,  against  the  free  wiU  of  any 
one,  (quicquid  nuUo  jure  fit,  contra  liberam 
alicujus  voluntatem.)  Calv.  Lex.  The  op- 
posite of  law  or  right.     Id. 

The  act  of  seeking  one's  remedy  without 
authority  or  process  of  law.  Vis  fsC  quo- 
ties  quia  quod  sibi  dcheri  putat,  non  perju- 
dicem  reposcit.     Bract,  fol.  162  b. 

£fficacy ;  virtue ;  power  to  produce  an 

effect.  Scire  legesy  ■•■'eat  verlbmearani  le- 
■crey  sc^  vim  et  p«ic«t«ten.  To  know  the 
laws  is  not  to  observe  their  mere  words, 
but  their  force  and  power.  I>ig.  1.  3.  17. 
Vis  and  poiestas,  however,  were  distin- 
guished by  the  civilians ;  the  former  being 
considered  the  stronger  term.  Heinecc. 
Elem.  Jur.  Civ.  lib.  1,  tit.  13,  §  203,  note. 

VIS  ABLATIVA.  Lat.  In  the  civil 
law.  Ablative  force;  force  which  is  ex- 
erted in  taking  away  (auferendo)  a  thing 
from  another.  Calv.  Lex.  Bracton  adopts 
this  term,  but  seems  to  confine  it  to  force 
used  in  removing  a  moveable  thing  from 
an  immoveable  one,  and  makes  it  convertible 
with  vis  perturbativa,  (q.  v.)  Bract,  fol. 
162. 

VIS  ARMATA.  In  civil  and  old  En- 
glish  law.  Armed  force  ;  force  exerted  by 
means  of  arms,  weapons  or  any  thing  that 
can  hurt  or  injure.  JSst  vis  armata,  non 
solum  si  quis  venerit  cum  telis,  verum  etiam 
omnes  illos  dicimus  armatos,  qui  haberet 
quo  nocere  possunt ;  that  is  armed  force, 
not  only  where  one  comes  with  weapons, 
but  we  call  all  those  armed  who  have  any 
thing  with  which  they  can  hurt.  Bract. 
fol.  162.  Telorum  autem  appellatione  om- 
nia in  quibus  singuli  homines  nocere  pos- 
sunt, accipiuntur ;  sed  si  quis  venerit  sine 
armis,  et  in  ipsa  concertatiane  ligna  sump- 
serit,  fusteset  lapides,  talis  diceiur  vis  ar- 
mata. Under  the  denomination  of  weapons 
are  understood  all  things  with  which  men 
may  hurt  each  other;  but  if  one  comes 
without  arms,  and  in  the  heat  of  strife  takes 
up  stakes,  clubs,  and  stones,  this  will  be 
called  armed  force.  Id.  fol.  162  b.  Co. 
Litt,  162  a. 

VIS   CLANDESTINA.    Lat.    In  old 


English  law.  Clandestioe  force ;  such  as 
is  used  by  night.  Alia  vis  clandestina*  et 
de  tiocte.     Bract,  fol.  162. 

VIS  COMPULSIVA.  In  civil  and  old 
English  law.  Compulsive  force ;  that  which 
is  exerted  to  compel  another  to  do  an  act 
against  his  will ;  force  exerted  by  menaces 
or  terror.  JEst  vis  compulsiva  qwe  aliqucm- 
do  metum  indueit,  ubi  scilicet  quis  alium 
in  careers  et  in  vinculis  detinuerit,  vel  evor 
ginato  gladio,  compuleritad  aliquid  dandum 
vel  faciendum  contra  ipsius  voluntatetn. 
Compulsive  force  is  that  which  sometimes 
induces  fear,  as  for  instance,  where  one  de- 
tains another  in  prison  and  in  chains,  or, 
drawing  a  sword,  compels  him  to  give  or 
do  something  against  his  will.  Bract,  fol. 
162. 

VIS  DIVINA,  Lat.  [Gr.  Bsov  ^/a.] 
In  the  civil  law.  Divine  or  superhuman 
force  ;  the  act  of  God.  Vinnius  ad  Inst. 
lib.  3,  tit.  16,  §  2,  n.  6. 

VIS  EXPULSIVA.  Lat.  In  old  Fn- 
glish  law.  Expulsive  force ;  force  used  to 
expel  another,  or  put  him  out  of  his  pos- 
session. Bracton  contrasts  it  with  vis  sim- 
plex, and  divides  it  into  expulsive  force  with 
arms,  and  expulsive  force  without  aims. 
Bract,  fol.  162.  Expulsiva  [vis]  hcian,  ha- 
bet  in  rebus  corporalibus  et  immobilibus,  si- 
cut  in  terris  et  tenementis.  Item  locum  ha- 
bet  in  rebus  incorporalibus,  sicut  in  iis  qua 
injure  consistunt,  sed  non  ita  omnino,  sed 
in  parte  et  alio  modo.  Expulsive  force  has 
place  in  [takes  place,  or  may  be  exercised 
upon]  corporeal  and  immoveable  things,  as 
m  lands  and  tenements.  It  also  has  place 
in  incorporeal  things,  as  in  those  things 
which  consist  in  right,  though  not  altogeth- 
er, but  partly,  and  with  m^fication.  Id. 
ibid. 

VIS  EXTURBATIVA.  Lat.  In  the 
civil  law.  Exturbative  force;  force  used 
to  thrust  out  (exturbare)  another.  Force 
used  between  two  contending  claimants  of 
possession,  the  one  endeavoring  to  thrust 
out  the  other.     Calv.  Lex. 

VIS  FLUMINIS.  Lat.  In  the  civil 
law.  The  force  of  a  river  or  stream  ;  the 
force  exerted  by  the  rapidity  or  magnitude 
of  a  current  of  water.  Quod  si  vis  flumi- 
nis  de  tuo  prasdio  attulerit,  palam  est,  earn 
tuam  permanere ;  but  if  the  force  of  a 
stream  should  sweep  away  a  part  of  your 
land,  and  carry  it  to  your  neighbor's  land, 
it  is  clear  that  it  would  still  continue  yours. 
Inst.  2.  1.  21. 
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VIS  IMPBESSA.  Lat.  Impressed  force. 
The  original  act  of  force  out  of  which  an 
injury  arises,  as  distinguished  from  vis 
proxima,  the  proximate  force,  or  immedi- 
ate cause  of  the  injury.  2  Greenl,  JEvid. 
§224. 

VISINERMIS.  Lat.  In  old  English 
law.  Unarmed  force ;  the  opposite  of  vis 
armata,  (q.  v.)     Bract  fol.  162. 

VIS  INJURIOSA.  Lat.  In  old  En- 
glish  law.  Wrongful  force;  otherwise 
called  illicita,  (unlawful.)     BracL  fol.  162. 

VIS  INQUIETATIVA.  Lat.  In  the 
civil.  Disquieting  force.  Calv.  Lex,  Brac- 
ton  defines  it  to  be  where  one  does  not 
permit  another  to  use  his  possession  quietly 
and  in  peace,  [ubi  quU  non  permittit  alium 
uti  possessione,  quiete  et  in  pace.)  Bract, 
fol.  162. 

VIS  LAICA.  L.  Lat.  In  old  English 
law.  Lay  force  ;  an  armed  force  used  to 
hold  possession  of  a  church.  Reg.  Orig, 
59, 60.     See  De  vi  laiea  amovenda, 

VIS  LICITA.  Lat.  In  old  English 
law.     Lawful  force.     Bract  fol.  162. 

VIS  MAJOR.  Lat.  In  the  law  of 
bsulment.  Irresistible  force,  {cui  resisti  non 
potest;)  such  an  interposition  of  human 
agency  as  is,  from  its  nature  and  power, 
absolutely  uncontrollable;  as  the  inroads 
of  a  hostile  army,  or  public  enemies,  piracy 
and  robbery  by  force.  Story  on  Bailm. 
§§  25,  26,  246,  249. 

In  the  civil  law,  this  term  is  sometimes 
used  as  synonymous  with  vis  divina,  or  the 
act  of  God.     Calv,  Lex, 

VIS  PERTUBATIVA.  Lat  In  old 
Engl'ish  law.  Force  used  between  parties 
contending  for  a  possession.  Or,  as  Brac- 
ton  explains  it,  where  one  contends  that 
he  possesses  the  thing,  though  he  has  not 
the  right,  and  the  other  asserts  that  he  is 
in  possession,  since  he  has  the  right,  {uid 
quis  contendit  se  possidere  cilim  jus  non 
haheaty  et  alius  dicat  se  esse  in  possessionem 
cHimjus  habeat)     Bract  fol.  162. 

VIS  PROXIMA.  Lat.  Immediate  force, 
See  Vis  impressa. 

VIS  SIMPLEX.  L.  Lat.  In  old  En- 
glish law.  Simple  or  mere  force.  Distin- 
guished by  Bracton  from  vis  armata,  and 
also  from  vis  expulsiva.    Bract,  fol.  162. 


VISCONTE,    Viseont    L.  Fr.    Sheriff. 
Britt  c.  2.     Stat,  Westm.  1,  c.  11. 


VISCOUNT,  Vicount  [L.  Fr.  viseonte, 
viseont,  viconte,  vicont,  from  Lat.  vice-comes, 
q.  v.]  In  old  English  law.  Sheriff.  Cow- 
elL  Beg.  Grig.  302  b.  But  the  L.  Fr. 
words  just  given  were  more  commonly  used 
in  this  sense.  In  the  Royal  Court  of  Jer- 
sey, however,  the  sheriff  is  still  called  vis- 
count    1  Ad.  k  Ml.  N.  S.  984. 

In  modem  English  law.  A  degree  of 
nobility  next  to  an  earl.  CowelL  1  Bl. 
Com.  398.  Strictly,  a  vice-earl.  The  Latin 
comes  and  vice-comes,  show  more  clearly 
than  the  En^ish,  the  connexion  of  these 
titles.  Viscount,  according  to  Camden,  is 
an  old  name  of  office,  but  a  new  one  of  dig- 
nity, never  heard  of  in  England  till  the  reign 
of  Henry  VI.  who  in  his  eighteenth  year, 
in  parliament,  created  John  Lord  Beau- 
mont, Viscoimt  Beaumont.  Camd,  Brit, 
170.    GoweU.  Go,  Litt  69  b.    9  Co.  125  a. 

VISINETUS.  L.Lat.  In  old  English  law. 
Venue.  Tunc  summonea^,  dc,  de  visinetu 
suburbii  London  quod  sint  coram,  &c.  Then 
summon,  &c,  of  the  visne  of  the  suburb  of 
London,  that  they  be  before,  &c.      Beg. 

Grig.  33. 

VISITATION.  Inspection;  superin- 
tendence ;  direction ;  regulation.  A  power 
given  by  law  to  the  founders  of  all  eleemos- 
ynary corporations.  2  KenVs  Com.  300^ — 
303.  1  Bl,  Com,  480,  481.  In  England, 
the  visitation  of  ecclesiastical  corporations 
belongs  to  the  ordinary.     Id.  ibid. 

VISITATION,  in  the  law  of  nations, 
is  distinguished  from  search,  though  the 
terms  are  constantly  used  in  connexion 
with  each  other.  The  right  of  visitation 
is  sometimes  called  the  right  of  visit.  The 
British  government  disclaim  the  right  of 
search  in  time  of  peace,  but  they  claim 
at  all  times  the  right  of  visit,  in  order  to 
know  whether  a  vessel,  pretending,  for  in- 
stance, to  be  American,  and  hoisting  the 
American  fiag,  be  really  what  she  seems 
to  be.  1  Kent's  Com.  153,  note.  The 
inter-visitation  of  ships  at  sea  is  a  branch 
of  the  law  of  self-defence,  and  is,  in  point 
of  fact,  practised  by  the  public  vessels  of 
all  nations,  mcluding  those  of  the  United 
States,  when  the  piratical  character  of  a 
vessel  is  suspected.  The  right  of  visit  is 
conceded  for  the  sole  purpose  of  ascer- 
taining the  real  national  character  of  a  ves- 
sel sading  under  suspicious  circumstances, 
and  is  wholly  distinct  from  the  right  of 
search.  It  has  been  t^med  by  the  Supretne 
Oonrt  of  the  United  States,  the  right  o£ 
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approach  for  that  purpose.    Id,  ibid.    See 
Search,  Eight  of, 

VISITATION  BOOKS.  In  English 
law.  A  series  of  books  belonging  to  the 
College  of  Arms,  or  Herald's  College,  con- 
taining the  pedigrees  and  arms  of  the  nobi- 
lity and  principal  gentry  in  England,  made 
out  by  the  heads  of  the  respective  fami- 
lies, or  some  person  on  their  behalf,  and  : 
deliyered  to  the  heralds,  who,  by  virtue 
of  commissions  from  the  crown,  were  au- 
thorized to  require  them  to  be  made  out, 
proved  and  delivered.  Hahback'a  Evid,  of 
Succession,  638,  641.  By  the  terms  of 
their  commissions,  the  heralds  were  autho- 
rized to  make  circuits  through  the  differ- 
ent counties  within  their  respective  pro- 
,vinces,  and  **  to  peruse  and  take  knowledge, 
survey  and  view  of  all  manner  of  arms, 
cognizances,  crests  and  other  like  devices, 
with  the  notes  of  the  descents,  pedigrees  j 
and  marriages  of  all  the  nobility  and  gentry  j 
therein,"  <fec.  Id.  641.  The  books  or  re- 
cords compiled  from  the  materials  obtained 
during  these  visitations  or  progresses,  were 
hence  called  visitation  books,  and  they  are 
frequently  admitted  as  evidence  in  the 
courts.     Id,  ibid,     1  Bl.  Com,  105. 

VISNE.  L.  Fr.  [L.  Lat.  visnetum,  q.  v.] 
In  old  English  law.  Venue;  vicinity; 
neighborhood  ;  a  neighboring  place.  Deux 
fraunks  homes  terre  tenauntz  del  visne ; 
two  freemen,  terre  tenants  of  the  neighbor-  I 
hood.     Briii,  c.  46.     See  Venue,  ] 

A  neighbor.  Que  ilz  voisent  somoundre 
lez  visnes  de  estre  a  certienjour  ;  that  they 
go  to  summon  the  neighbors  to  be  at  a  cer- 
tain day.     Britt,  c.  46. 

VISNETUM.  L.  Lat.  In  old  English 
practice.  Neighborhood;  vicinity;  vici- 
nage; venue  or  visne.  PrtBcipifmes  tibi 
quod  venire  f ados  coram  te,  et  coram  custo- 
dibus  placitorum  corona  nostra  in  pleno 
comitatu  tuo,  xii  tarn  liberos  quam  legales 
homines  de  visneto  tali,  per  quos  rei  Veritas 
melius  sciri  poterit:  We  command  you, 
that  you  cause  to  come  before  you,  and 
before  the  keepers  of  the  pleas  of  our  crown, 
in  your  full  county  court,  twelve  free  and 
lawful  men  of  sudh  a  neighborhood  [or 
venue]  by  whom  the  truth  of  the  matter 
may  be  better  known.  Bract,  fol.  309  b. 
See  Id,  fol.  397.  Per  testimonium  visneti 
8ui  deliberatus  est :  is  delivered  or  acquitted 
by  the  testimony  of  his  neighborhood.  Id. 
fol.  164. 

VISORES.  L.  Lat.  [L.  Fr.  vefours.] 
In  old  English  practice.    Y  iewers ;  persons 


appointed  to  view  one  who  had  cast  an  ^- 
som  de  malo  lecti,  or,  in  other  words,  had 
excused  himself  from  appearing  in  court  on 
the  ground  of  infirmity  or  sickness.  Bract, 
fol.  364,  361. 

VISITS.  Lat.  [from  videre,  to  see.]  In 
old  English  practice.  View;  inspection, 
either  of  a  place  or  person.     See  View, 

View  or  inspection  of  a  person  who  had 
cast  an  essoin  de  malo  lecti,  made  by  four 
knights  called  viewers  {visores :)  its  object 
being  to  ascertain  by  personal  inspection 
whether  the  sickness  or  infirmity  was  real, 
and  what  was  its  character.  Bracton  treats 
at  length  of  *  the  practice  under  this  head. 
Bract,  fol.  352  —  3G2. 

VISUS  FRANCI  PLEGIL  L.  Lat. 
In  old  English  law.  View  of  frank-pledge. 
Magna  Charla,  c.  36.     Bract,  fol.  166. 

VISUS  TERRJE.  L.  Lat.  In  old 
English  practice.  View  of  land.  Stat, 
Westm,  2,  c.  48. 

VITA.  Lat.  Ad  vitam  vel  in  feodo  ; 
for  life  or  in  fee.  Bract,  fol.  13  b.  Ad 
terminum  vitse  vel  annorum  ;  for  a  term  of 
life  or  for  years.     Id,  ibid, 

VITAILLE.  L.  Fr.  Victual;  provi- 
sion ;  food.  De  blee,  ou  de  autre  vitaille, 
ou  des  autres  necessaries  ;  of  grain,  or  of 
other  victual,  or  of  other  necessaries.  Britt, 
c.  46. 

Villous  INTROMISSION.  In  Scotch 
law.  An  unwarrantable  intermeddling  with 
the  moveable  estate  of  a  person  deceased, 
without  the  order  of  law.  £rsk,  Fr,  h,  3, 
tit.  9,  §  25. — ^The  irregular  intermeddliog 
with  the  effects  of  a  deceased  person ,  which 
subjects  the  party  to  the  whole  debts  of 
the  deceased.     2  Karnes'  Equity,  827. 

VITIUM.  Lat.  In  the  civil  law.  Fault; 
defect ;  imperfection ;  blemish  ;  vice.  See 
Vice, 

In  old  English  law.  Fault;  mistake; 
error.  See  Vitium  clerici,  Vitium  scriptoris, 

VITIUM  CLERICI.  L,  Lat.  In  old 
Engrlish  law.  The  mistake  of  a  clerk;  a 
clerical  error.  Titivw  clerlci  ■•cere  ■•■ 
debet.  A  clerical  error  ought  not  to  pre- 
judice.   Jenk,  Cent,  23. 

VITIUM  SCRIPTORIS.  L.  Lat.  In 
old  English  law.  The  fault  or  mistake  of 
a  writer,  or  copyist;  a  clerical  error.  Gilb, 
For,  Som.  185. 
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VITRICUS.  Lat.  In  the  civil  law.  A 
step*father ;  a  mother's  second  husband. 
Caiv,  Lex,  Cooper^s  Jusi,  Inst.  Notes, 
*429. 

VIVA  AQUA.  In  the  civil  law.  Liv- 
ing watei* ;  runnmg  water :  that  which  is- 
sues from  a  spring  or  fountain,  {quag  fonte 
exii.)     Galv.  Lex, 

VIVA  PECUNIA.  L.  Lat.  In  old 
English  law.     Live  cattle.     See  Peeunia. 

VIVA  VOX.  Lat.  The  living  voice  ; 
oral  utterance,  as  distinguished  from  writ- 
ten words.  Hence  the  common  phrase, 
vivd  voce,  by  word  of  mouth. 

In  old  English  law.  A  living  witness, 
as  distinguished  from  a  writing  offered  in 
evidence.  JSt  quod  iia  sit,  producat  sectam 
sujfficientem,  vivam  vocem,  vel  aliquem  qui 
paratus  sit  hoc  disrationare  :  and  [to  prove] 
that  it  is  so,  he  should  produce  a  sufficient 
suit,  a  living  witness,  or  any  one  who  may 
be  prepared  to  establish  this.  Bract,  fol. 
382.     See  Vive  voys. 

VIVARIUM.  Lat.  [from  vivus,  alive ; 
Graeco-barb.  §t^qiovi\  In  the  civil  law. 
An  enclosed  place,  where  live  wild  animals 
are  kept.  Calv.  Lex,  Spelman.  A,  Gell, 
Noct,  Alt.  ii.  20. 

In  old  English  Law.  A  place  in  land  or 
water  where  living  things  are  kept ;  a  vi- 
vary.  Most  commonly  in  law  it  signifies  a 
park,  warren  or  fishery.  In  the  statute  of 
Merton,  (c.  11,)  it  is  taken  for  a  warren  and 
fishery.     2  Inst,  100.     See  Vivary,  Viver. 

VIVARY.  [Lat.  vivarium ;  L.  Fr.  vi- 
ver, qq.  V.J  In  English  law.  A  place  for 
keeping  wild  animals  alive,  including  fishes ; 
a  fish  pond,  or  fishery.    See  Viver. 

VIVER.  L.  Fr.  [from  Lat.  vivarium, 
q.  v.]  A  fish-pond ;  a  fishery  or  fishing 
place.  De  pescher  en  autry  viver ;  to  fish 
m  another's  pond.  Britt.  c.  71.  Stat. 
Westm.  1,  c.  1,  20.  Les  fosses,  et  les  vi- 
versy  et  les  hayes :  the  ditches,  and  the 
ponds,  and  the  hedges.     Britt.  ub,  sup. 

Meat ;  food  or.  victual,  (Lat.  victus,)  A 
trover  estovers  en  viver,  ou  en  vesture  ;  to 
find  estovers  in  meat  or  in  clothing.  Stat, 
Glocest,  c.  4. 

VIVEVOYS,  Vive  voys.  L.  Fr.  [from 
Lat.  viva  vox,  q.  v.]  A  living  witness ;  the 
testimony  of  a  witness ;  oral  or  parol  testi- 
mony. £t  si  la  chartre  soit  de  puyr  feffe- 
ment  sauns  condicion,  et  ledone  soit  graunte 
ou  prove,  adonques  n'est  mester  a  crere  nuU 


▼ivevoys  a  parler  de  condicion,  pur  la  pre- 
sumpcton  de  la  chartre  que  ne  tesmoyne  nule 
condicion.  And  if  the  charter  be  of  pure 
feoffment  without  condition,  and  the  gift  be 
granted  or  proved,  then  there  is  no  neces- 
sity to  listen  to  the  testimony  of  any  linng 
witness  to  speak  of  a  condition,  in  conse- 
quence of  the  presumption  of  the  charter, 
which  testifies  to  no  condition.  Britt.  c.  5 1 . 
Elsewhere  written  as  two  words ;  vive  voys. 
Id,  c.  85. 

VIVUM  VADIUM.  L.  Lat.  [L.  Fr. 
vif  gage.']  In  old  English  law.  A  living 
pledge ;  that  kind  of  pledge  in  which  the 
rents  and  profits  of  the  thing  pledged  went 
towards  the  discharge  of  the  debt.  See 
Mortgage.  Vivum  vadium,  or  living  pledge, 
is  when  a  man  borrows  a  sum  (suppose 
2001.)  of  another,  and  grants  him  an  estate, 
as  of  201.  per  annum,  to  hold  till  the  rents 
and  profits  shall  repay  the  sum  so  borrowed. 
This  is  an  estate  conditioned  to  be  void,  as 
soon  as  such  sum  is  raised.  And  in  this  case 
the  land  or  pledge  is  said  to  be  living  ;  it 
subsists,  and  survives  the  debt ;  and  immedi- 
ately on  the  discharge  of  that,  results  back 
to  the  borrower.  2  BL  Com.  157.  In  a 
pledge  of  this  kind,  the  creditor  took  actual 
possession  of  the  estate  and  received  the 
rents,  and  applied  them  from  time  to  time, 
in  liquidation  of  the  debt.  When  it  was  sat- 
isfied, the  debtor  might  re-enter,  and  main- 
tain ejectment.     Cooie  on  Mortg,  8,  9. 

VIX.     Lat.     Scarcely  :  hardly ;  rarely. 

Viz  Vila  lex  ileri  p«tc«t  ^nie  •wnibB*  c«w« 
■i«4«  slty  aed  ai  m^Jwri  parti   praapicfaty 

ntiiu  eat.  Scarcely  any  law  can  be  made 
which  is  adapted  to  all,  but  if  it  provide  for 
the  greater  part,  it  is  useful     Plowd.  869. 

VOCABULA  ARTIS.  Lat.  Words  of 
art ;  "  vocables"  of  art ;  technical  terms. 
Co.  Litt.  pref.      5  (7o.  121  b.  Long's  case. 

VOC  A NS.  Lat.  [from  vocare,  to  vouch.] 
In  old  practice.  One  who  vouches  another ; 
a  voucher.     Bract,  fol.  380. 

VOCARE.    Lat.    To  call ;  to  call  upon. 

In  old  English  practice.  To  vouch ;  to 
call  upon  one  to  warrant  another's  title 
(vocare  ad  warrantum)  or  defend  it.  Si 
ita  vocaverit,  voco  talem,  filium  et  hmredem 
talis,  valet  talis  vocatio.  If  he  vouch  thus, 
"  I  vouch  such  a  one,  son  and  heir  of  such 
a  one,"  such  a  voucher  is  good.  Bract. 
fol.  382  b.  A.  vocat  B.  ad  warantum  ver- 
sus C. ;  A.  vouches  B.  to  warranty  against 
0.    /d.  fol.  381b. 
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VOCARE  IN  JUS.  Lat.  In  the  Ro- 
man  law.  To  summon  to  court ;  to  cite 
or  summon  before  the  praetor  or  magis- 
trate.    Calv.  Lex,  Adam's  Rom.  Ant  242. 

VOCAT'.  L.  Lat.  In  old  pleading. 
Called.  An  abbreviation  of  vocalics,  vocata, 
vocati,  <&rc.  used  apparently  to  avoid  the 
necessity  of  varying  the  termination,  in 
order  to  adapt  it  grammatically  to  the  words 
with  which  it  was  connected.  This  words 
was  constantly  used  in  the  old  Latin  plead- 
ings, as  immediately  introductory  to  the 
English  name  of  a  thmg,  where  no  equiva- 
lent Latin  word  could  be  found,  or  where  it 
was  not  deemed  safe  to  frame  one.  Thus, 
'*  inslrumentum,  vocal*  a  plate  for  a  jack ;" 
an  instrument  called  a  plate  for  a  jack. 
Towns.  PL  102.  Sometimes  the  word 
Anglice,  (in  English,)  was  used  for  the 
same  purpose,  and  occasionally  both  to- 
gether.    See  Law  Latin, 

VOCATIO.  L.  Lat.  [from  vocare,  to 
vouch.]  In  old  practice.  Voucher;  a 
calling  to  warrant.  Bract,  fol.  382  b.  See 
Vocare, 

VOCATUS.  L.  Lat.  [from  vocare,  to 
vouch.]  In  old  practice.  One  who  was 
called  or  vouched ;  a  vouchee.  Bract,  fol. 
381,  382. 

In  old  European  law.  An  advocate ;  a 
patron.     Chart,  Alam.  32.     Spelman. 

VOCHE.  L.  Fr.  [from  vocher,  q.  v.] 
A  vouchee.  Le  voche  n^eat  mye  trove  :  the 
vouchee  is  not  found.     Britt.  c.  15. 

VOCHEOUR.  L,  Fr.  [from  vocher,  q.  v.] 
A  voucher ;  one  who  vouches  or  calls  an- 
other to  warrant.  Si  ad  le  vocheour  fait 
de/aut ;  if  the  voucher  have  made  default. 
Britt,  c.  15. 

VOCHER.  L.  Fr.  [from  Lat.  vocare, 
q.  v.]  To  vouch  ;  to  call  to  warrant.  Britt. 
c.  75. 

A  vouching,  or  voucher.  £n  tiel  cas, 
cherrount  les  tcnauntz  en  lour  vocher :  in 
such  case,  the  tenants  shaU  fail  in  their 
voucher.     Id,  ibid, 

A  voucher ;  a  person  vouching.  £t  issi 
de  vocher  en  vocher :  and  so  from  voucher 
to  voucher.     Id.  ibid, 

VOCHERESSE.  L.  Fr.  A  female 
voucher ;  a  woman  who  vouched.  A  de- 
fendre  la  vocheresse  v's  le  pleyntyfe\  to 
defend  the  voucheress  against  the  plaintiff. 
Britt.  c.  108. 


VOCIFERATIO.  Lat,  In  old  English 
law.  Outcry ;  hue  and  cry.  LL,  Ifen. 
1.  c.  12.     Cdlifell. 

VOCO.  Lat.  In  civil  and  old  English 
law.  I  call;  I  summon;  I  vouch.  In  jus 
voco  te  ;  1  summon  you  to  court :  I  sum- 
mon  you  before  the  prcetor.  The  formula 
by  which  a  Roman  action  was  anciently 
commenced.     Adam's  Bom.  Ant.  242. 

Voco  taUm  ;  I  call  or  vouch  such  a  one. 
The  old  formula  of  vouching  to  warranty. 
Bract,  fol.  882  b. 

VODEGELDUM.  L.  Lat.  In  old 
English  law,     Woodgeld,  (q.  v.)   Spelmam. 

VOER.  L.  Fr.  To  view ;  to  sec  ot  in- 
spect. Et  puis  vist  le  coroner,  et  les  jurors 
ove  luy,  voer  lecors,  et  les  playes ;  and 
afterwards  let  the  coroner  go,  and  the  ju- 
rors with  him,  to  view  the  body  and  the 
wounds.  Britt,  c.  1.  'Que  le  tenaunt  vo^ 
sauns  jour ;  that  the  tenant  go  without 
day.     Id,  c.  78. 


VOEVE,  Voef.     L.  Fr.    Widow. 
ham. 


Kd^ 


VOID.  [L.  Fr.  voyde:\  Of  no  foree, 
or  effect ;  absolutely  null ;  that  cannot  be 
confirmed,  or  made  effectual.  A  thing  may 
be  void  in  several  degrees ;  it  may  be  void 
as  to  some  persons  or  purposes,  and  valid 
as  to  others.  Spencer,  C.  J.,  18  Johns.  R. 
527,  528,  citing  Bac,  Abr.    Vin.  Ahr.  h.  t 

VOIDABLE.  That  may  be  avwded,  or 
declared  void ;  not  absolutely  void,  or  void 
in  itself ;  that  may  be  avoided  or  confirmed. 
Most  of  the  acts  of  infants  are  voidable  oiriy, 
and  not  absolutely  void.  2  Kinfs  Com. 
234. 

"  The  term  '  void,'  as  applicable  to  con- 
veyances, or  other  agreements,  has  not  at 
all  times  been  used  with  technical  precision, 
nor  restricted  to  its  peculiar  and  limited 
sense,  as  contradistinguished  from  'void- 
able ;'  it  being  frequently  introduced,  even 
by  legal  writers  and  jurists,  when  the  pur- 
pose is  nothing  further  than  to  indicate  that 
a  contract  was  invalid,  and  not  binding  in 
law.  But  the  distinction  between  the  terms 
'  void '  and  '  voidable,'  in  their  application 
to  contracts,  is  often  one  of  great  praetiod 
importance ;  and  whenever  entire  technical 
accuracy  is  required,  the  term  '  void '  can 
only  be  properly  applied  to  those  contracts 
that  are  of  no  effect  whatsoever ;  such  as 
are  a  mere  nullity,  and  incapable  of  con- 
firmation or  ratification."  Dewey,  J.,  6 
Metcalfe  R.  417. 
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VOIDANCE.  [Lsit  vaeatio,]  In  eccle- 
siastical law.  A  want  of  an  incumbent 
upon  a  benefice.     CowelL 

VOIER,  Veier,  L.  Fr.  [from  Lat.  vi- 
dere.]  To  see.  Bst  a  voter  ;  it  is  to  be 
seen.    Kelham. 

VOILER,  Voiller,  L.  Fr.  To  will ;  to 
be  willing.     Z.  Fr.  Diet 

VOILOIR,  Voillour,  L.  Fr.  A  will ; 
a  testament.     Kelham, 

VOIR,  Voire,  Voier,  Voyer,  Voiar,  L. 
Fr.  [from  Lat.  verum,  true.]  Truth ;  the 
truth.     Kelham, 

VOIRE  DIRE.  L.  Fr.  (To  say  the 
truth.)  In  practice.  A  preliminary  oath 
administered  to  a  witness,  for  the  purpose 
of  ascertaining  whether  he  has  such  an  in- 
terest in  the  cause  in  which  he  is  offered  to 
testify,  as  would  disqualify  him ;  he  being 
sworn  to  say  the  truth  touching  matters  in 
which  he  is  thought  or  suspected  to  be  an 
interested  witness.  CowelL  A  witness 
may  now,  it  seems,  be  examined  on  his 
voire  dire  at  any  time  during  the  trial. 
Holthouse, 

An  oath  of  this  kind  is  sometimes  ad- 
ministered to  infants,  for  the  purpose  of 
ascertaining  their  age.     3  Bl.  Com,  332. 

VOLENS.  Lat.  [from  velle,  to  will  or 
be  willing.]  Willing.  He  is  said  to  be 
willing,  who  either  expressly  consents,  or 
tacitly  makes  no  opposition.     Calv.  Lex. 

v«ieBti  B«B  At  iajnria.  An  injury  is 
not  done  to  the  willing.  He  who  consents 
to  a  thing,  or  makes  no  opposition  to  it, 
cannot  complain  of  it  as  an  injury.  This 
maxim  occurs  in  the  law  of  England  in  this 
form,  as  early  as  the  time  of  Bracton. 
Bract,  fol.  18.  In  the  civil  law,  from  which 
it  is  substantially  derived,  it  is  otherwise 
more  clearly  expressed,  ifaiis  lajaria  cat 
\nm  is  ToieMieBi  Aat.  That  is  no  injury 
which  is  done  to  a  willing  party.  Dig.  47. 
10.  1.  6.  It  has  been  extensively  adopted 
in  the  common  law  of  England  and  the 
United  States.  Plowd.  601.  1  Salk.  22, 
pi.  2.  Wingate'e  Max.  482,  max.  122. 
Broom* 8  Max.  127.  It  is  a  general  rule  of 
the  English  law,  that  no  one  can  maintain 
an  action  for  a  wrong,  where  he  has  con- 
sented or  contributed  to  the  act  which  oc- 
casions his  loss.  Tindal,  C.  J.,  2  Scott,  N. 
B.  257.  It  is  held  inapplicable  in  equity 
to  the  case  of  a  usurious  loan.  "  It  would 
be  absurd,"  it  is  said,  **  to  apply  this  maxim 
to  the  case  of  a  man  who,  from  mere  ne- 
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cessity,  pays  more  [interest]  than  the  other 
can  in  justice  demand,  and  who  has  been 
significantly  called  the  slave  of  the  lender. 
He  can  in  no  just  sense  be  said  to  pay  volun- 
tarily."    1  Story^s  Eq.  Jur.  §  302. 

VOLENTES.  Lat.  (We  being  willing.) 
In  old  practice.  The  initial  word  of  the 
Latin  writs  of  certiorari.  Volentes  de  cerlie 
causis  certiorari;  We  willing  for  certain 
causes  to  be  certified.  Beg.  Grig.  169  b, 
F.  N.  B.  247  E. 

VOLO.  Lat.  I  will ;  I  wish  or  desire. 
One  of  the  appropriate  words  used  in  Ro- 
man testaments,  to  create  a  trust.  Inst.  2. 
24.  3.  Bracton  uses  it  as  a  term  of  con- 
veyance.    Bract,  fol.  18  b. 

Tolnit,  med  mmn  dizic.        He   willed,    but 

he  did  not  say.  He  may  have  intended  so, 
but  he  did  not  say  so.  A  maxim  frequently 
used  in  the  construction  of  wills,  in  answer 
to  arguments  based  upon  the  supposed  in- 
tention of  a  testator.  2  Powell  on  Devises, 
(by  Jannan,)  625.  4  Kent's  Com.  538. 
It  is  applied  also  in  the  construction  of  sta- 
tutes. The  English  judges  have  frequently 
observed,  in  answer  to  the  remark  that  the 
legislature  meant  so  and  so,  that  they,  in 
that  case,  have  not  so  expressed  themselves, 
and  therefore  the  maxim  applied,  <|n«4 
T«lnit  MB  dixit.     1  Id.  468,  note. 

VOLUMUS.  Lat.  (We  will.)  In  old 
English  practice.  The  first  word  of  a  clause 
inserted  in  writj  oft  protection,  expressmg 
the  king's  pleasure  that  the  party  should 
be  quit  of  certain  pleas  and  plaints  for  a 
certain  period.  Volumus  etiam  quod  idem 
W.  interim  sit  quietus  de  omnibus  plaeitis 
et  querelis,  exceptis,  &c.     Beg.  Orig.  22  b. 

VOLUNTARIUS  D^MON.  L.  Lat. 
A  voluntary  madman.  A  term  applied  by 
Lord  Coke  to  a  drunkard,  who  has  volun- 
tarily contracted  madness  by  intoxication. 
Co.  Litt.  247.     4  Bl.  Com.  26. 

VOLUNTARY.  [Lat.  voluntarius,  from 
voluntas,  will.]  Free ;  without  compulsion 
or  solicitation ;  in  accordance  with  the  will, 
intent,  consent  or  agreement  of  a  party. 

Without  consideration;  without  valua- 
ble consideration ;  gratuitous.  1  Kam£s* 
Fquity,  pref.     See  infra. 

VOLUNTARY  CONVEYANCE.  A 
conveyance  without  valuable  consideration, 
such  as  a  deed  or  settlement  in  favor  of  a 
wife  or  children.  The  term  is  usually  ap- 
plied to  conveyances  made  by  parties  who 
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are  indebted  at  the  time  of  making  tbem. 
See  2  Kent's  Com.  440 — 443,  and  notes. 

VOLUNTARY  DEPOSIT.  In  the 
civil  law  of  bailment.  A  deposit  arising 
from  the  mere  consent  and  agreement  of 
parties,  as  distinguished  from  a  necessaiy 
deposit,  which  was  made  upon  some  sudden 
emergency,  or  from  some  pressing  neces- 
sity. Dig.  16.  8.  2.  Story  on  Bailm, 
§44. 

VOLUNTARY  ESCAPE.  In  practice. 
An  escape  of  a  person  from  custody,  by  the 
express  consent  of  his  keeper.  8  Bl.  Com. 
416.  An  escape  in  consequence  of  the 
sheriflf,  or  his  officer,  permitting  a  party  to 
go  at  large.     1  Arch.  Pr.  85.     See  Escape. 

VOLUNTARY  JURISDICTION.  In 
English  law.  A  jurisdiction  exercised  by 
certain  ecclesiastical  courts,  in  matters 
where  there  is  no  opposition.  3  Bl.  Com. 
66.  The  opposite  of  contentious  jurisdic- 
tion, (q.  v.)     Id.  ibid. 

VOLUNTARY  MANSLAUGHTER. 
In  criminal  law.  Manslaughter  committed 
Toluntarily  upon  a  sudden  heat  of  the  pas- 
sions; as  if,  upon  a  sudden  quarrel,  two 
persons  fight,  and  one  of  them  kills  the 
other.     4  BL  Com.  190,  191. 

VOLUNTARY  OATH.  In  practice. 
An  oath  taken  in  some  extra-judicial  mat- 
ter, or  before  some  magistrate  or  officer 
who  cannot  compel  it  to  be  taken.*  4  Bl. 
Com.  137. 

VOLUNTARY  WASTE.  Waste  done 
by  acts  of  commission  ;  as  by  pulling  down  a 
house.*  2  Bl.  Com.  261.  It  is  distinguished 
from  permissive  waste,  which  is  matter  of 
omission  only.     Id.  ibid. 

VOLUNTAS.  Lat.  [from  volo,  velle, 
to  will.]  Will ;  intent ;  design  ;  purpose. 
T«laittas  et  pr«p«sitnni  distlnfl:anBt  iii«lc« 

Heim,   Will  and  purpose  characterize  crimes. 

Bract,  fol.  2  b,  136  b.  Crimen  ■•a  c«b. 
traliitnr,  aiai  rolnnta*  noceadf  iatercedat. 

Crime  is  not  contracted,  unless  the  inten- 
tion of  doing  harm  be  present.  Id.  ibid. 
V«lle  T«lnnfatein,  et  erit  •maia  acin*  in- 

diiTcrens.  Take  away  will,  and  every  act 
will  become  indiflferent.     Id.  fol.  2  b.    ▼•- 

lanias   in  delicti*,  nen  czitns,  apeetatnr* 

The  will,  not  the  issue,  is   looked  to  in 

crimes.  2  Inst.  57.  Telnatn*  repatatnr 
[repatabltar]  pra  facto.      The  will  is  [shall 

be]  taken  for  the  deed.     A  maxim  in  the 


English  law  of  treason.  3  Inst.  5,  69. 
Broom's  Max.  146,  146. 

Will ;  intention ;  desire.     Tainatne  da. 

natari«y  in  ciinrtn  daal  sni  ntanifeete  cx- 

presfta,  aiMerTciar.  The  will  or  intention 
of  a  donor,  clearly  expressed  in  the  deed  of 
his  gift,  should  be  observed.  Co.  Liti.  21. 
Talnatae  testntari*  est  ambnlntoria  na^nc 
ad  marteniy   [ad  extrcmnm  Titn  exitnm.] 

The  will  of  a  testator  is  ambulatory  until 
death.  2  Bl.  Com.  502.  4  Co.  61  b. 
Lord  Loughborough  observed  that  this  was 
the  most  general  maxim  he  knew  of.  4 
Vesey  Jr.  210. 

A  will ;  a  last  will.      Valnntne  testntaria 

The  will  of  a  testator  has  [should  have]  a 
broad  and  benignant  interpretation.     Jenk, 

Cent.  260.  Talnaiaa  nltiaia  tcatntaria  eat 
perimplendn  eecnndant  Ternm  iatentianem 

■nam.  The  last  will  of  a  testator  is  to  be 
fulfilled  according  to  his  true  mtention.  Co. 
Litt.  322. 

Will;  pleasure.  Ad  voluntatem;  at 
will.     Bract,  fol.  27. 

VOLUNTE,  Volunt,  Volounte,  L.  Fr. 
[from  Lat.  voluntas,  q.  v.]  Will ;  mind ; 
mtention.     Britt.  c.  43,  11. 

VOLUNTEER.  A  party,  other  than  a 
wife  or  child,  to  whom,  or  for  whose  bene- 
fit, a  voluntary  conveyance  is  made.     See 

1  White's  Equity  Cases,  167—193. 

VOUCH,  [from  L.  Fr.  vocher,  voucher, 
from  Lat.  vocare,  q.  v.]  In  old  practice. 
To  call ;  to  call  to  warranty  ;  to  call  upon  a 
person  who  has  warranted  a  title  (termed 
warrantus,  or  warantus,  in  the  old  books,)  to 
defend  the  title  which  he  so  warranted.* 

2  Bl.  Com.  368. 

To  cite,  or  quote.  "  Vouched  a  prece- 
dent of  a  case.'^     Yelv.  96. 

VOUCHEE.  [L.  Fr.  voche ;  L.  L^ 
vocatus.]  In  old  practice.  One  who  is 
vouched  or  called  to  warranty.  2  Bl.  Com. 
368.     8  Id.  300. 

VOUCHER.  [L.  Fr.  vocher;  L.  Lat 
vocatio.]  In  old  practice.  A  calling  to 
warranty;  a  calling  upon  one  who  has 
warranted  a  title,  to  defend  it  in  an  action.* 
The  calling  in  of  some  person  to  answer  an 
action,  that  has  warranted  the  title  to  the 
tenant  or  defendant.  3  Bl.  Com.  300. 
See  Roscoe's  Real  Act.  257—274. 

The  party  who  vouched,  {yocans  ;)  the 
tenant  in  a  real  action,  who  called  upon 
another  to  defend  his  titie.     CoteelL 
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VOUCHER.  In  old  English  law.  An 
account  book  wherein  are  entered  the  ac- 
quittances or  warrants  for  the  account- 
ant's discharge.  Siat.  19  Car.  U.  c.  1. 
Cowell. 

Any  acquittance  or  receipt,  discharging 
a  person,  or  being  evidence  of  pa^rment. 
Jacob.    Shaw,  C.  J.,  1  Metcaif*8  M.  218. 

VOYAGE.  [L.  Fr.  viage ;  L.  Lat. 
viaffffium,  iter  navis.]  In  maritime  law. 
The  passage  of  a  vessel  upon  the  seas, 
either  from  one  port  to  another,  or  to  seve- 
ral ports. 

VOYAGE  INSURED.  [L.  Lat.  Wa^- 
gium.]  In  insurance  law.  A  transit  at 
sea  from  the  terminus  a  quo,  to  the  termi- 
nue  ad  quern,  in  a  prescribed  course  of 
navigation,  {iter  viagii,)  which  is  never  set 
out  in  any  policy,  but  virtually  forms  parts 
of  all  policies,  and  is  as  binding  on  the  par- 
ties thereto,  as  though  it  were  minutely  de- 
tailed. 1  Arnould  on  Ins.  333,  (339,  Per- 
kins' ed.)  This  is  a  technical  term,  to  be 
carefully  distinguished  from  the  actual  voy- 
age of  the  ship,  (iter  navis.)    Id. 

VOYAGE  OF  THE  SHIP.  [L&i.  iter 
navis.]  In  insurance  law.  The  course  of 
navigation  on  and  in  which  a  vessel  actual- 
ly sails.  1  Arnould  on  Ins.  333,  (340, 
Perkins'  ed.)     See  Voyage  insured. 

VOYER.  L.  Fr.  To  jgo;  to  issue. 
A  que  le  brefe  voyse  de  la  court ;  to  whom 
the  writ  goes  [issues]  from  the  court.  Britt. 
c.  120. 

VOYS.  L.  Fr.  [from  Lat.  vox,  voice.] 
Voice;  word;  speech;  saying;  assertion. 
Encontre  sa  soule  voys ;  against  his  single 
assertion.  Britt.  c.  29.  Soule  voys,  (sim- 
plex dictum,  simplex  loquela,  qq.  v.)  Id. 
c.  93. 

VS.  In  practice.  A  very  common  con- 
traction of  versus,  (against,)  used  in  en- 
titling papers  on  the  part  of  a  plaintiff; 
"  A.  B.  vs.  C.  D."  Sometimes  still  further 
abbreviated  to  v.  It  seems  to  have  been 
immediately  derived  from  the  L.  Fr.  vers, 
and  occurs  as  early  as  the  time  of  Britton,  in 
the  entries  of  essoins  on  the  record.  Joha* 
v's  Feres,  d'  play  d'  tW,  p'  Ul,  (Johan  v's 
Peres,  de  play  de  terre,  par  tiel ;)  John  vs. 
Peter,  of  a  plea  of  land,  by  such  a  one.  Jo- 
han v's  Peres,  T.  et  S.  de  telplee,  par  tel ; 
John  vs.  Peter,  T.  and  S.  of  such  a  plea, 
by  such  a  one.    Britt.  c.  123. 

VULGARIS   OPINIO.     Lat.     Com- 


mon opinion.  Vulgaris  opinio  est  dupUw, 
sc.  opinio  vulgaris  orta  inter  graves  et  dis- 
cretos,  et  quce  vultum  veritatis  kabet,  et 
opinio  tantum  orta  inter  leves  et  vulgares 
homines,  absque  specie  veritatis.  Common 
opinion  is  two-fold,  viz.  common  opinion 
which  originates  among  grave  and  discreet 
men,  and  which  has  a  countenance  of  truth, 
and  an  opinion  which  originates  only  among 
light  and  vrilgar  men,  without  a  show  of 
truth.  4  (7o.  107  b.  Adams'  <k  Lambert's 
ca^. 

VULGARIS  PURGATIO.  L.  Lat. 
In  old  English  law.  Common  purgation ; 
a  name  given  to  the  trial  by  ordeal,  to  dis- 
tinguish it  from  the  canonical  purgation, 
which  was  by  the  oath  of  the  party.  4  BL 
Com.  342. 

VULGO  QUw^SITL  Lat.  InthecivU 
law.  Spurious  children;  literally,  gotten 
from  the  people ;  the  offspring  of  promis- 
cuous co-habitation,  who  are  considered  as 
having  no  father.   Insi.  3. 4.  3.  Id.  3.  5.  4. 


w. 

WACREOUR.  L.  Fr.  A  vagabond, 
or  vagrant.  De  wacTeowrs  per  pays.  Britt. 
c.  29. 

WACTA.  L.  Lat.  [from  Germ,  toacjjt, 
Sax.  waecean.]  In  old  European  law.  Watch ; 
watch  and  ward,  (excubicB.)  Excubias, 
quas  usitato  vocabulo  wactas  dicunt,  facere 
non  negligant:  they  shall  not  neglect  to 
perform  watches,  which  in  the  common 
language  they  call  wacts.  Capitul.  Hlu- 
dov.  Pii,  A.  D.  816,  c.  1.  Esprit  des 
Lois,  liv.  30,  c.  13,  and  note.  Spelman. 
1  Bl.  Com.  36(5.  Ca/dtul.  Caroli,  lib.  8, 
c.  68. 

W  ADIA,  Guadia.  L.  Lat.  In  old  Eu- 
ropean law.  Gage ;  pledge.  Si  non  ha- 
buerit  unde  sammam  persolvat,  semetipsum 
per  guadiam  in  servilio  principis  tradet. 
a  he  have  not  wherewith  to  pay  the  sum, 
he  shall  deliver  himself  up  by  pledge  to  the 
service  of  the  prince.  LL.  Longob.  lib.  1, 
tit.  15. 

WADIARE.  L.Lat.  In  old  European 
law.    To  pledge.     Spelman. 

WADIUS,  Wadium,  L.  Lat.  In  old 
European  law.     A  pledge.     Spelman. 

WADRUS.    L.  Lat.    In  old  European 
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law.  A  term  of  frequent  occurrence  in  the 
Formulae  Solennes,  which  Spelman  sup- 
poses to  mean  water.  Do,  trado,  dc.  N,  N, 
dc.  mangos  tantos,  cum  domibus,  oedijiciis, 
curtiferis,  cum  wadris,  sylvis,  terris  arahHi- 
bus,  dhc,  I  give,  deliver,  <fec.  to  N.  N.  &c. 
80  many  manses,  with  the  houses,  buildings, 
curtilages,  with  the  waters,  woods,  arable 
lands,  &c.    Form,  SoL  18, 19,  20,  60,  58. 

WA  DSET.  [from  wad,  wadia,  a  pledge.] 
In  Scotch  law.  A  disposition  of  lands, 
answering  to  a  mortgage  in  English  law. 
1  Karnes  Equity,  pref.  Literally,  a  set- 
ting or  putting  to  pledge :  a  close  transla- 
tion of  the  L.  Lat.  in  vadium  (or  wadium) 
positio* — A  right  by  which  lands,  or  other 
heritable  subjects,  are  impignorated  by  the 
proprietor  to  his  creditor,  in  security  of  his 
debt.  The  debtor  who  grants  the  wadset, 
and  has  the  right  of  reversion,  is  called  the 
reverser  ;  and  the  creditor  receiver  of  the 
wadset,  is  called  the  wadsetter.  jErsk,  Pr, 
b.  2,  tit.  8,  §  1. — A  disposition  whereby 
any  real  right  of  lands  or  other  things  pass- 
sing  by  infeftment,  is  transmitted  from  one 
to  another,  in  security  of  a  special  sum,  and 
redeemable  upon  payment  of  the  money  in 
the  way  and  manner  therein  expressed.  1 
Forbes'  Inst,  part  3,  p.  12. 

WADSETTER.  In  Scotch  law.  A 
creditor  to  whom  a  wadset  is  granted ;  a 
mortgagee.     ErsJc.  Pr.  b.  2,  tit.  8,  §  1. 

WAFTORES.  L.  Lat.  In  old  English 
law.  A  name  given  to  certain  naval  offi- 
cers, appointed  21  Edw.  IV.  chiefly  to  pro- 
tect the  fishermen  on  the  coast  of  Norfolk 
and  Suffolk.     CowelL 

WAGA,  Vaga.  L.  Lat.  In  old  English 
law.  A  weigh  ;  a  measure  of  cheese,  salt, 
wool,  <&c.  containing  two  hundred  and  fifty- 
six  pounds  avoirdupois.  Cowell.  1  Mon. 
Angl.  515.     Spelman. 

WAGE,  [from  L.  Fr.  gager ;  L,  Lat. 
vadiare,  wadiare,  guadiare.]  In  old  En- 
glish practice.  To  give  security  for  the 
performance  of  a  thing.  CowelL  To  wage 
battel,  was  to  give  gage  or  security  for 
joining  in  the  duellum  or  combat.  See 
Wager  of  battel.    To  wage  law,  was  to  give 

je  or  security  to  make  one's  law.     See 

^ager  of  law. 

WAGER.  A  contract  by  which  two 
parties  or  more  agree  that  a  certain  sum  of 
money  or  other  thing,  shall  be  paid  or  de- 
livered to  one  of  them,  on  the  happening  or 
not  happening  of  an  uncertain  event.    Bou- 


vier.  Wagers  are  founded  either  upon  a 
fact  already  in  existence,  but  not  known  to 
the  parties,  the  one  affirming  that  it  is  so, 
and  the  other  that  it  is  not  ;  or  upon  some 
future  event,  the  one  affirming  that  it  will 
be  so,  the  other  that  it  will  not. 

In  New-York,  all  wagers,  bets  or  stakes, 
made  to  depend  upon  any  race,  or  upon 
any  gaming  by  lot  or  chance,  or  upon  any 
lot,  chance,  casualty,  or  unknown  or  contin- 
gent event  whatever,  are  declared  by  stat- 
ute to  be  unlawful ;  and  all  contracts  for  or 
on  account  of  any  money  or  property,  or 
thing  in  action  so  wagered,  bet  or  staked, 
are  declared  void.  1  Bev.  St.  [662,]  666, 
§  8.  In  Vermont  and  Pennsylvania,  no 
action  upon  any  wager  or  bet  will  be  sus- 
tained. 2  Vermont  R.  144.  6  Wharton's 
R,  173.  3  KenVs  Com.  178,  and  note. 
At  common  law  however,  a  wager  is  con- 
sidered to  be  a  legal  contract,  which  the 
courts  ai-e  bound  to  enforce,  unless  it  be  on 
a  subject  which  is  illegal,  or  contrary  to 
public  policy,  good  morals,  or  the  peace  of 
society,  or  which  afiects  the  feelings  or  in- 
terests of  third  persons.  Story  on  Con- 
tracts, §  566.  Chitty  on  Contracts,  494 — 
498.     3  Kent's  Com.  277, 

WAGER  OF  BATTEL.  [L.  Fr.  gager 
de  bataille ;  L.  Lat.  vadiatio  duelli.^  In 
old  English  practice.  The  giving  of  a  gage 
or  pledge  to  try  a  cause  by  battel,  or  sbgle 
combat.  This  gage  or  vadium  was  orig- 
inally an  actual  security  given  by  both  the 
parties ;  the  appellee,  (in  proceedings  by 
appeal)  giving  gage  to  defend  himself  by 
his  body,  and  the  appellor  giving  gage  to 
make  good  his  charge  in  the  same  manner. 
J)at  appellatus  vadium  defendendi,  et  appel' 
lator  vadium  disrationandi.  BracL  fol. 
137.  Done  le  defmdaunt  gage  a  soy  de- 
fendre,  et  le  appellour  gage  pur  la  cause 
dereiner.  Brilt.  c.  22.  In  writs  of  right, 
and  other  cases  where  the  combat  was  by 
champions,  the  giving  of  gage  was  express- 
ed by  the  mere  formality  of  the  tenant's 
champion  throwing  down  his  glove  or  gaunt- 
let, which  the  demandant's  champion  took 
up.     8^/.  Com.  339. 

WAGER  OF  LAW.  [L.  Fr.  gager  de 
ley,  ley  gager  ;  L.  Lat.  vadiatio  legis.']  In 
old  practice.  The  giving  of  gage  or  sureties 
by  a  defendant  in  an  action  of  debt,  that  at 
a  certain  day  assigned,  he  would  make  his 
law  ;  that  is,  would  take  an  oath  in  open 
court,  that  he  did  not  owe  the  debt,  and  at 
the  same  time  bring  with  him  eleven  neigh- 
bors, (called  compurgators,)  who  should 
avow  upon  their  oaths  that  they  believed 
in  their  consciences  that  he  said  the  truth. 
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Glanv,  lib.  1,  c.  9,  12.  Bract  fol.  156  b. 
Britt.  c.  21,  2  Bl  Com,  343.  Cro.  Miz. 
818.  The  sureties  having  been  given,  the 
defendant  on  the  day  assigned,  appeared 
in  court  with  his  compurgators,  and  stand- 
ing at  the  end  of  the  bar,  was  admonished 
by  the  judges  of  the  nature  and  danger  of 
a  false  oath.  If  he  still  persisted,  he  was 
to  repeat  this  or  the  like  oath  :  "  Hear  this, 
ye  justices,  that  I  do  not  owe  unto  Richard 
Jones  the  sum  of  ten  pounds,  nor  any  penny 
thereof,  in  manner  and  form  as  the  said 
Richard  hath  declared  against  me.  So  help 
me  God."  The  oaths  of  the  compurgators 
then  immediately  followed.  See  Compur- 
gator, 

The  whole  proceeding  is  more  minutely 
described  in  2  Salk.  682,  as  follows.  "  Ac- 
tion of  debt  was  brought  on  a  by-law ;  the 
defendant  waged  his  law,  and  a  day  was 
given  upon  the  roll  for  him  to  come  and 
make  his  law ;  and  now,  upon  the  last  day 
of  the  term,  he  came.  And  Northby  for 
the  plaintiff  insisted,  that  if  he  swear  falsely 
or  rashly  and  without  reason,  the  court  is 
not  bound  to  receive  him  to  it,  and  prayed 
a  day  to  speak  to  that  point.  Sed  per 
Holt,  C.  J.,  we  can  admonish  him  ;  but  if 
he  will  stand  by  his  law,  we  cannot  hinder 
it,  seeing  it  is  a  method  the  law  allows. 
And  the  defendant  was  set  at  the  right  cor- 
ner of  the  bar,  without  the  bar,  and  the 
secondary  asked  him,  if  he  was  ready  to 
wage  his  law ;  he  answered  "  Yes."  Then 
he  laid  his  hand  upon  the  book,  and  then 
the  plaintiff  was  called ;  and  a  question 
thereupon  arose  whether  the  plaintiff  was 
demandable.  [The  court  held  that  he  was.] 
Then  the  court  admonished  him  [the  de- 
fendant,] and  also  his  compurgators,  which 
they  regarded  not  so  much  as  to  desist 
from  it.  Accordingly  the  defendant  was 
sworn,  that  he  owed  not  the  money  modo 
et  forma,  as  the  plaintiff  had  declared,  nor 
any  penny  thereof.  Then  his  compurga- 
tors standing  behind  him  were  called  over, 
and  each  held  up  his  right  hand,  and  then 
laid  their  hands  upon  the  book,  and  swore 
that  they  believed  what  the  defendant 
swore  was  true." 

This  formality  of  acquitting  one's  self  of 
a  claim  by  oath,  was  properly  and  tech- 
nically called  "  making  law'^  or  *' perfecting 
law ;"  the  word  "  law'*  being  used  in  its 
ancient  sense  of  oath.  See  Law.  Lord 
Coke,  however,  supposes  the  term  to  mean, 
"  taking  the  benefit  which  the  law  allowed 
the  party."  Co,  Litt.  296.  Wager  of 
law  strictly  signified  merely  the  preliminary 
formality  of  giving  gage  or  security,  but 
(probably  in  consequence  of  the  ambiguous 
character  of  the  expression,  "  making  law") 


is  generally  used  in  the  books,  to  denote  the 
whole  proceeding.  3  Bl,  Com,  341 — 348. 
Wager  of  law  was  one  of  the  most  an- 
cient proceedings  in  English  practice.  It 
is  distinctly  described  in  Glanville,  {uh, 
sup,)  and  was  probably  introduced  by  the 
Saxons.  Montesquieu  mentions  it,  under 
the  name  of  the  custom  of  negative  proofs, 
{V usage  des  preuves  nigatives,)  as  permit* 
ted  by  the  laws  of  the  Ripuarian  Franks, 
and  of  the  Allemans,  Bavarians,  Thuringi 
ans,  Frisians,  Saxons,  Lombards  and  Bur 
gundians.  Esprit  des  Lois,  liv.  28,  c.  13 
The  last  instance  of  its  use  in  the  English 
courts,  appears  to  have  been  in  the  case  of 
King  V,  Williams,  2  B,  &  C,  638.  It  was 
abohshed  as  late  as  the  statute  2  &  4  Will. 
IV.  c.  42,  §  13.  In  the  United  States  it 
seems  never  to  have  been  practiced,  but  if  it 
ever  existed,  it  is  now  completely  abol- 
ished.    8  Wheaton's  R,  642. 


WAGER  POLICY.  In  insurance  law. 
A  policy  without  any  real  interest  to  sup- 
port it ;  a  policy  in  which  the  insured  has 
no  interest,  being  in  fact  nothing  more  than 
a  wager  or  bet  between  the  parties,  whether 
such  a  voyage  would  be  performed,  or  such 
a  ship  arrive  safe.*  3  Kent's  Com,  277, 
278.  A  mere  hope  or  expectation,  with- 
out some  interest  in  the  subject  matter,  is 
a  wager  policy.  Id,  21b.  Mr.  A  mould  de- 
fines a  wager  policy  to  be  "  one  in  which 
the  parties,  by  express  terms,  disclaim  on 
the  face  of  it,  the  intention  of  making  a 
contract  of  indemnity."  1  Am.  on  Ins, 
276,  (281,  Perkins'  ed.)  Policies  of  this 
kmd  are  now  generally  held  to  be  illegal. 
Id.  286,  (289.)  1  Duer  on  Ins,  93—95. 
Id,  154,  156. 

WAGES.  In  maritime  law.  The  com- 
pensation allowed  to  seamen  for  their  ser- 
vices on  board  a  vessel,  during  a  voyage.* 
3  Kent's  Com,  185,  et  seq.  See  AlAott  on 
Shipp,  [605]  715,  e/  seq, 

WAIF,  Waife,  Wayf  Wayfe,  Weyfe, 
[L.  Fr.  weif  wef;  L.  Lat.  wayuium,  waioi- 
um,]  In  English  law.  A  thing  stolen, 
which  is  thrown  away,  (or  waived,)  by  the 
thief  in  his  flight,  for  fear  of  being  appre- 
hended. 1  BL  Com.  296.  Goods  waived 
are  such  as  a  thief  having  feloniously  stolen, 
and  being  newly  followed  with  hue  and  cry, 
or  else  overcharged  with  the  burden  or 
trouble  of  the  goods,  for  his  own  ease,  and 
more  speedy  flight,  flies  away  and  leaves 
the  goods  behind  him.  Cowell,  Bracton 
briefly  defines  a  waif  to  be  that  which  no 
one  claims ;  {est  wayvium  quod  nullus  ad» 
I  vocat,)     Bract,  fol.  125  b. 
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All  goods  waived  are  forfeited  to  the 
crown ;  bnt  they  may  belong  to  a  subject 
by  special  grant  or  prescription.  1  BL 
Com,  296.  1  Crahh's  Real  Prop.  620, 
§§  673,  674.  In  American  law,  a  similar 
right  may  be  considered  as  belonging  to  the 
state  as  against  the  finder,  though  it  is  never 
exercised.     2  Kent's  Com,  368. 

WAIN  ABLE.  In  old  records.  That  may 
be  ploughed  or  manured  ;  tillable.  CowelL 
Blount. 

WAINAGE.  In  old  EngUsh  law.  The 
team  and  instruments  of  husbandry  with 
which  a  villein  or  agricultural  bondman  per- 
formed his  services.*  4  BL  Com.  379. 
See  Wainagium. 

WAINAGIUM.  L.Lat.  [from  Sax.  tr<»n, 
a  wain,  or  wagon.]  In  old  English  law. 
Wainage;  the  furniture  or  appurtenances 
of  a  wain,  with  which  a  villein  performed 
his  services.  Et  villanus  alterius  quam 
noster,  eodem  modo  amerciatur,  scUvo  wain- 
agio  8U0  ;  and  any  other's  villein  than  ours 
shall  be  amerced  in  the  same  way,  saving 
his  wainage.  Mag^ia  Ckarta,  c.  14.  It 
answered  to  the  contenem^ntnm  of  a  free- 
man. Id.  ibid.  2  Inst.  28.  See  Contene- 
mentum. 

WAIVE.  [L.  Lat.  waviare,  waiviare, 
vatfviare,  weyviare.^  To  throw  away  from 
one;  to  throw  aside,  as  a  thief  does  the 
thing  he  has  stolen,  in  his  flight ;  to  give  up 
that  of  which  one  has  the  possession ;  to 
abandon ;  to  relinquish  voluntarily  ;  to  re- 
linquish a  right  which  one  may  enforce  if  he 
chooses.  In  practice,  a  party  is  said  to  waive 
a  default,  to  waive  a  right,  or  any  advan- 
tage he  may  have  regularly  gained  over  his 
adversary.    See  Waiver. 

In  old  English  law.  To  forsake ;  to  de- 
sert ;  to  abandon.  A  man  was  said  to  waive 
the  company  of  thieves.  Staundf.  PL  Cor. 
fol.  26.  The  term  was  applied  to  a  woman, 
in  the  same  sense  as  outlaw  to  a  man.  A 
woman  could  not  be  outlawed,  in  the  proper 
sense  of  the  word,  because,  according  to 
Bracton,  she  was  never  in  law,  that  is,  m  a 
frank  pledge  or  decennary ;  but  she  might 
be  waived,  and  held  as  abandoned.  (Fcemi- 
na  utUigari  non  potest,  quia  ipsa  non  est 
sub  lege,  i.  Snlauste,  Anglice,  s.  in  franco 
plegio  sive  decenna, — wayviari  tamen  bene 
potest,  et  pro  derelicta  haberi.)  Bract,  fol. 
126  b. 

WAIVER.  In  practice,  and  pleading. 
A  throwing  aude;  abandonment  or  relin- 
quiahment;  a  passing  by,  or  passing  over; 


the  express  relinquishment  of  a  right  or  ad- 
vantage, which  one  may  enforce  or  insist 
upon,  if  he  pleases ;  the  implied  relinquish- 
ment of  a  right  or  advantage,  by  neglect- 
ing to  enforce  it,  or  act  upon  it,  in  proper 
time  or  manner.  Errors  and  irregularities 
are  often  cured  by  waiver,  which  in  many 
cases  is  implied  from  the  acts  of  a  party. 
If  a  party,  being  aware  of  an  irregidanty 
in  the  other's  proceedings,  overlook  it,  and 
take  subsequent  steps  in  the  cause,  or  where, 
after  being  fully  put  on  inquiry  he  neglect 
to  mform  himself  of  the  irregularity,  it  is 
a  waiver  of  the  irregularity,  and  he  cannot 
afterwards  take  advantage  of  it.  1  Burr. 
Pr.  474.     See  Broom's  Max.  59,  60. 

WAIVIARE,  Wayviare.  L.  Lat.  [from 
Lomb.  wifare,  huifare,  or  guifare,  accord- 
ing to  Spelman.]  In  old  English  Jaw.  To 
waive ;  to  throw  away ;  to  forsake,  or  aban- 
don ;  to  hold  as  derelict.     Spelman. 

To  waive;  to  outlaw  a  woman.  Reg. 
Orig.  276  b,  277. 

WAIVIARIA.  L.  Lat.  [from  waiviare, 
q.  v.]  In  old  English  practice.  The  waiv- 
ing of  a  woman ;  a  proceeding  answering 
to  the  outlawry  of  a  man ;  waiviary.*  Ut- 
lagaria  et  waviana.     Reg.  Orig.  132  b,  133. 

WAIVIUM.  L.  Lat.  In  old  English 
law.     Waif;  a  waif.     See  Wayvium. 

WAKENING.  In  Scotch  law.  The 
revival  of  an  action.  A  process  by  which 
an  action  that  has  lain  over  and  not  been 
insisted  in  for  a  year  and  a  day,  and  thus 
technically  said  to  have  **  fallen  asleep/'  is 
wakened,  or  put  in  motion  again,  or  in  the 
quaint  language  of  Forbes,  **  is  roused  and 
set  a  going."  1  Forbes'  InsL  part  4,  p.  1 70. 
JErsk.  Pr.  b.  4,  tit.  1,  §  33. 

WALAPAUZ.  Lomb.  In  old  Lom- 
bardic  law.  The  disguismg  the  head  or 
faoe,  with  the  intent  of  conmiitting  a  theft 
LL.  Longobard.  tit.  16,  cap.  ult.  Linden- 
brog  derives  it  from  the  Germ.  tosU,  head, 
and  ptiUBtn,  to  paint. 


WALDA.  L.  Lat.  [from  Germ. 
Sax.  weald.l  In  old  records.  A  wood,  or 
wild  woody  ground.  ChartuL  Abbat.  Glas- 
ton.  MS.  fol.  67  a.     CowelL 

WALISCUS.  L.  Lat.  [from  Sax.  wealh, 
a  foreigner  or  stranger.]  In  Saxon  law. 
A  servant,  or  any  ministerial  officer.  LL. 
Ina,  c.  34.     CowelL 

WALLA,  WaUia.    L.  Lat  [from  Sax. 
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idal,  Lat.  vallum.]  In  old  English  law.  A 
bank  ci  earth  cast  up  for  a  mound,  or 
boundary;  a  wall;  a  sea-wall.  2  Man, 
Angl,  920.    Cowell.    Spelman,  voc.  Wallia, 

WALLARE.  L.  Lat.  In  old  English 
law.  To  repair  or  keep  up  a  wall.  Som- 
ner's  Gavtlk,  181. 

WALLIA.  L.Lat.  In  old  English  law. 
A  wall ;  a  sea-wall ;  a  mound,  bams  or  wall 
erected  in  marshy  districts  as  a  protection 
against  the  sea.  Spelman,  Questus  est 
nobis  A,  quod  B,  quasdam  wallias  apud  N. 
pro  salvations  terrarum  ibidem  adjacentium 
contra  fiuxus  et  refluxus  maris  erectas,  /re- 
git. A.  hath  complained  to  us  that  B.  hath 
broken  down  certain  walls  erected  at  N.  for 
the  protection  of  the  lands  lying  in  that 
neighborhood,  against  the  flowmgs  and  ebb- 
ings  of  the  sea.    Eeg.  Grig.  93. 

WALLE8HERIA.  L.  Lat.  In  old 
English  law.  Waleschery  :  the  fact  of  be- 
ing a  Welshman.  Stat.  WalluB,  12  £dw.  I. 
c.  4.  2  Reeves*  Hist.  96.  Answering  to 
JSnglescheria,  in  case  of  an  Englishman. 
See  Englecery. 

WALLIA  STATUTUM.  L.  Lat. 
The  Statute  of  Wales.  2  Reeves*  Hist.  93. 
1  Chitt.  Bl.  Com.  94.  See  Statutum 
WalliiB. 

WAND  OF  PEACE.  In  Scotch  law. 
A  wand  or  staff  carried  by  the  messenger 
of  a  court,  and  which,  when  deforced,  (that 
is,  hindered  from  executing  process)  he 
breaks,  as  a  symbol  of  the  deforcement,  and 
protest  for  remedy  of  law.  2  Forbes*  Inst. 
207. 

WANNAGIUM.  L.  Lat.  A  word  oc- 
curring in  Hoveden's  Annals,  which  Spel- 
man gives,  but  without  definition.  The  fol- 
lowing expressions  would  seem  to  denote  it 
to  be  a  quantity  of  land  allotted  to  the 
working  of  one  plough.  Quot  carucarum 
wannagia  fuerint  in  singulis  villis,  (&c. 
Ad  unius  cvjusque  carucat  wannagium  cen- 
tum aeras  terrm.  (How  many  wannages 
of  ploughs  there  were  in  every  vill,  Ac. 
For  the  wannage  of  every  plough,  one  hun- 
dred acres  of  land.)  Hoved.  Ann.  pars 
post.  fol.  443,  num.  30. 

WAPENTAKE,  [from  Sax.  waspen, 
weapons,  and  toe,  touch,  or  take ;  L.  Lat. 
wapentaJeium,  wapentachium.]  In  English 
law.  A  division  of  a  county  in  the  north 
part  of  England,  (viz.  in  the  counties  of 
Yorkshire,  Lincolnshire,  Nottinghamshire, 


Leicestershire,  and  Northamptonshire)  cor- 
responding with  a  hundred.  Lamb.  Ex- 
plie.  voc.  Centuria.  Cowell.  LL.  Edw. 
Conf.  c.  33.  cited  ibid.  1  Bl  Com.  116. 
Qui  convenire  faciunt  hnndreda,  sive  wa- 
pentachia.  Bract,  fol.  116  b.  Per  hun- 
dreda  [sive\  wapentakya.     Id.  fol.  155. 

A  hundred  court,  or  hundred-gemote. 
Crabb*s  Hist.  27.  The  term  seems  to  be 
still  in  US0.     1  Steph.  Com,  117. 

Hoveden  derives  this  word  from  the  Sax. 
wcepen,  and  tac,  (Lat.  tactus  armorum)  lit- 
erally, weapon-touch,  an  ancient  ceremony 
performed  in  the  hundred,  and  which  he 
describes  in  the  following  words.  Cum 
quis  accipiebat  prcrfecturam  wapentachii, 
die  statuto,  in  loco  ubi  consueverunt  congre- 
gariy  omnes  majores  contra  eum  conveniebant, 
et  descendente  de  equo  sua,  omnes  assurge- 
bant  ei.  Ipse  vero  erectd  lanced  sud,  ah 
omnibus  secundum  moremfoedus  accipiebat : 
omnes  enim,  quotquot  venissent,  cum  lanceis 
suis  hastam  tangebant,  et  ita  confirmabant 
per  contactum  armorum,  <fec.,  <fec.  When 
any  one  received  the  appointment  of  chief 
of  a  wapentake,  on  a  day  appointed,  all  the 
principal  men  came  together  to  meet  him» 
in  the  place  where  they  usually  assembled, 
and  as  he  alighted  from  his  horse,  all  rose 
up  before  him.  The  6hief  then,  raising  his 
lance,  received  fealty  from  them  all,  ac- 
cording to  custom  ;  for  all  who  were  pre- 
sent touched  his  lance  with  theirs,  and  thus, 
by  the  touch  of  their  weapons,  expressed 
their  submission  to  his  authority.  Hoved. 
Ann.  apud  Cowell.  This  ceremony  seems 
to  have  been  derived  from  the  use  made  of 
the  spear  or  framea  by  the  ancient  Ger- 
mans, in  their  popular  assemblies,  as  de- 
scribed by  Tacitus.  De  Mor.  Oerm,  c.  11. 
Spelman.  Ranulph  of  Chester,  however, 
explains  wapentake  to  mean  a  taking  (if 
weapons,  observing,  that  as  often  as  there 
was  a  new  lord  of  a  hundred,  the  vassals 
^ave  up  their  arms  to  him  in  token  of  sub- 
jection ;  (quoties  novus  esset  hundredi  dom-  ^ 
inus,  ei  in  subjectionis  signum,  arma  redde- 
rent  vassalli.)  Ranulph  Ceatr.  lib.  1,  c. 
5,  apud  Cowell,  And  Sir  Thomas  Smith, 
{De  Repub.  Anglor,  lib.  2,  c.  16,)  says  that 
anciently  musters  were  taken  of  the  armor 
and  weapons  of  the  several  inhabitants  of 
every  several  wapentake,  and  from  those 
that  could  not  find  sufficient  pledges  for 
their  good  abearing,  their  weapons  were 
taken  away  and  given  to  others.  Cowell, 
See  Fortescue  de  L,  L.  Anglice,  c.  24,  note. 

WARA.  L.  Lat.  In  old  records.  A 
quantity  or  measure  of  ground.  Concedi- 
mus — waram  et  dimidiam,  eum  coUandu  et 
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insupermedietatemtotiusnemoris  ;  behave  I  WARD-CORN.  [Fr.  com,  hom.]  In  old 
granted  a  [warej  and  a  half,  with  the  cot-  i  English  law.  The  duty  of  keeping  watch 
lands,  and  a  moiety  of  the  whole  wood  be-  |  and  ward,  with  a  hom  to  blow  upon  any 
sides.     2  MonJ^Ang,  128.'^:  Cowell.  |  occasion  of  surprise.     1  Mon,  AngL  976. 


WAR  ACTUM.  L.Lat.  In  old  English 
law.  Fallow;  fallow-ground.  Quando 
tenemeiitumjacet  incultum  et  ad  waractum ; 
when  the  tenement  lies  untilled,  and  at  fal- 
low.    Bract,  fol.  228  b.     See  Warectum, 

WARANTIA.  L.Lat.  In  old  English 
law.  Warranty  ;  guaranty.  >5j  Spelman 
gives  the  word  in  this  form,  but  in  Bracton 
and  the  Register  it  is  written  Warrantiay 
(q.v.) 

WARANTUS,    Warrantus.      L.   Lat. 

Sj.  Fr.  garaunL']  In  old  English  law. 
ne  who  had  covenanted  to  warrant  anoth- 
er's title,  and  who  might  therefore  be  called 
upon,  or  vouched  to  warrant  and  defend  it ; 
a  warrantor.  Hahet  forte  tenens  warantum 
et  defensarem,  qui  eum  de/endere  tenetur  in 
seysina  sua  contra  petentem ;  the  tenant 
perhaps  has  a  warrantor  and  defender,  who 
is  bound  to  defend  him  in  his  seisin  against 
the  demandant.  Bract,  fol.  267  b.  Quis 
posset  warrantum  vocare  ;  who  may  vouch 
a  warrantor.  Id,  fol.  380  b.  Quis  vocari 
possit  ad  warrantum ;  who  may  be  vouched 
to  warranty.  Id,  ibid.  Called  in  Britton, 
garaunty  and  garaunt  voche,     Britt.  c.  75. 

WARD.  [from  L.  Fr.  gard,  garde, 
from  garder,  to  guard  or  keep;  L.  Lat. 
warda;  Lat.  custodia,']  In  old  English 
law.  Guard;  protection;  defence;  the 
duty  of  guarding  a  place.  1  Bl.  Com, 
366.     See  Watch  dt  ward. 

The  state  of  being  under  protection  or 
guardianship.  An  heir  under  age  was  said 
to  be  in  ward,     2  Bl.  Com,  67. 

An  infant  under  guardianship.  Stat, 
32  Hen,  VIII.  c.  46. 

A  place  under  the  protection  of  a  per- 
son ;  a  division  of  a  city,  under  the  charge 
of  an  alderman.  Stow.  Cowell.  A  di- 
vision of  a  forest.  Manwood,  part  1,  p.  97. 
Spelman, 

A  place  of  custody  or  confinement;  a 
prison,  {career,)     Spelman. 

A  state  of  confinement ;  imprisonment, 
(incarceratio.)     Id, 

WARD.  In  modem  law.  A  person  un- 
der the  charge  or  care  of  a  guardian ;  a 
minor  under  gruardianship.*  1  Bl.  Com, 
463. 

A  division  of  a  city,  under  the  charge  of 
an  alderman.    See  Ward,  supra. 


WARD-FEGH,  Wardfeoh,  Sax.  In 
old  records.  Ward-fee;  the  value  of  a 
ward,  or  the  money  paid  to  the  lord  for 
his  redemption  from  wardship.     Blount. 

WARD-HOLDING.  In  old  Scotch 
law.  Tenure  by  military  service;  the 
proper  feudal  tenure  of  Scotland.  Abol- 
ished by  statute  20  Geo.  II.  c.  60.  Ersk, 
Pr,  b.  2,  tit.  4,  §  1.  So  called  from  the 
incident  of  ward  or  wardship  belonging  to 
it.    See  1  Forbes'  Inst,  part  2,  p.  97. 

WARD -MOTE.  [L.  Lat.  wardemoius, 
from  ward,  and  Sax.  mote,  or  gemote,  a 
meeting.]  In  English  law.  A  court  kept 
in  every  ward  in  London,  commonly  called 
the  ward-motercourt,  or  inquest,  Cowell, 
4  Inst.  249. 

WARD-PENNY,  Warth-penny,  War- 
pen,  In  old  English  law.  Money  paid  to 
the  sheriff  or  castellains,  for  the  duty  of 
watching  and  warding  a  castle.  Spelman, 
Chart,  Gful,  Conq.  Lccles.  S,  Martini  de 
Bello, 


WARD-STAFF.  In  old  records.  A 
constable's  or  watchman's  staff.     Cowell. 

WARD-WIT,  Warwite,  In  old  En- 
glish  law.  Immunity  or  exemption  from 
the  duty  or  service  of  ward,  or  from  con- 
tributing to  such  service.  Spelman.  Ex- 
emption from  amercement  for  not  finding  a 
man  to  do  ward.  Fleta,  lib.  1,  c.  47,  §  16. 
Co,  Litt,  83. 

WARDA.  L.  Lat  In  old  English 
law.  Ward;  guard;  protection;  keep- 
ing ;  custody :  {tutela,  custodia.)  Spel- 
man, 

A  ward  ;  an  infant  under  wardship.     Id. 

WARDA,  Varda,  L.  Lat.  In  old 
Scotch  law.  An  award  ;  the  judgment  of 
a  court.  In  wardis  et  jvdiciis  petitis  ;  in 
awards  and  judgments  prayed  for.  Quon. 
Attach,  c.  34,  §  penult.  Id,  c.  36,  §§  1,  2. 
Spelman. 

WARDARE,  Vardare,  L.  Lat.  In 
old  Scotch  law.  To  award ;  to  decree  or 
adjudge;  to  pronounce  judgment.  Spel- 
man, quoting  Skene, 

WARDEGEMOT.      [from    toard.    and 
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Sax.  gemote,  meeting.]  In  Saxon  law. 
The  meeting  of  a  ward,  or  the  inhabitants 
of  a  ward ;  a  court  held  in,  or  for  a  ward. 
Spelman,  voc.  Gemotum.  See  Ward- 
mote, 

WARDEN.  [L.  Fr.  gardein  ;  L.  Lat. 
gardianus,^  In  English  law.  One  who  has 
the  keeping  or  charge  of  any  person  or 
thing,  by  office;  a  keeper.  Various  offi- 
cers under  this  name  are  mentioned  in  old 
statutes ;  as  Warden  of  the  marshes.  War- 
den of  the  forest,  Wardens  of  the  rolls  in 
the  chancery.  Warden  or  clerk  of  the  han- 
aper  in  chancery,  Warden  of  the  stannaries, 
Warden  of  the  Cinque  Ports.     Cowell, 

WARDEN  OF  THE  CINQUE  PORTS. 

gj.  Lat.  gardianus  quinque  portuum,']  In 
nglish  law.  The  title  of  the  governor  or 
presiding  officer  of  the  Cinque  Ports.  Cam- 
aen  supposes  this  office  to  have  been  cre- 
ated in  imitation  of  the  policy  of  the  Ro- 
mans, who  appointed  a  magistrate  or  gover- 
nor over  the  eastern  parts  of  England,  for 
the  special  protection  of  the  sea  coast  against 
invasion.  Camd.  Brit  238.  See  Cinqvs 
Porte. 

WARDS  AND  LIVERIES.  In  En- 
glish law.  The  title  of  a  court  of  record, 
established  in  the  reign  of  Henry  VIII. 
See  Court  of  Wards  and  Liveries. 

WARDSHIP.  [L.  Fr.  garde;  Lat. 
eustodia.]  In  feudal  and  old  English  law. 
Guardianship ;  the  right  of  acting  as  guar- 
dian to  the  heir  of  a  tenant  by  knight-ser- 
vice.* This  wardship  consisted  in  having 
the  custody  of  the  body  and  lands  of  the 
heir,  without  any  account  of  the  profits,  till 
the  age  of  twenty  one  in  males,  and  sixteen 
in  females.     2  Bl.  Com,  67.     Britt.  c.  66. 

WARE,  [from  0.  Fr.  varech,]  In  old 
Scotch  charters.  Sea- weed,  or  that  which 
is  thrown  up  by  the  sea.     Spelman, 

WARECTARE.  L.  Lat.  In  old  En- 
glish law.  To  fallow  ground ;  or  plough 
up  land  (designed  for  wheat)  in  the  spring, 
in  order  to  let  it  lie  fallow  for  the  better 
improvement.  Fleta,  lib.  2,  c.  33.  Cow- 
ell.    Ad  warectandum,    I  Mon.  Angl.  525. 

WARECTUM,  Waractum,  Wareccum. 
L.  Lat.  In  oldl  English  law.  Fallow 
ground ;  land  that  has  been  neglected  and 
long  untilled.  2  Mon.  Angl.  253.  Cow- 
ell. Co.  Lilt.  5  b.  Bracton  writes  this 
word,  waractum,  (q.  v.) 

183 


WARENDA.  L.  Lat.  In  old  Euro- 
pean law.  Warranty ;  a  word  of  frequent 
occurrence  in  the  Mirror  of  Saxony,  corres- 
ponding to  the  warantia,  or  warranlia  of 
old  English  law.    Spelman,  voc.  Warantia. 

WARENNA.  L.  Lat.  In  old  English 
law.  Warren ;  a  warren.  Spelman.  Li» 
bera  warenna  :  free  warren,  (q.  v.)  Quare 
vi  et  armis  liberam  warennam  ipsius  A. 
apud  AT.  intravit,  et  in  ea,  sine  licentia  et 
voluniate  hua,  fugavit  tt  lepores,  cuniculos, 
pJiasianos  etperdices  cepitet  afportavit,  &c. 
Wherefore,  with  force  and  arms,  he  entered 
the  free  warren  of  the  said  A.  at  N.  and 
therein,  without  his  license  and  consent, 
chased,  took  and  carried  away  hares,  conies, 
pheasants  and  partridges,  &c.  Beg.  Orig. 
93  b. 

WARENTARE.  L.Lat.  [Lomb.^ar- 
entare.]  In  old  European  law.  To  warrant. 
Spelman. 

WARENTIZARE.  L.  Lat.  [Lomb.  gua- 
reniizare.l  In  old  English  law.  To  war- 
rant; to  save  one  harmless.  Spelman.  The 
more  common  f  onn  was  warrantizare,  (q.  v.) 

WARGUS.  L.  Lat.  In  old  European 
law.  An  outcast;  an  exile;  a  banished 
person.  Si  quis  corpus  jam  sepultum  effo^ 
derit  vel  exspoliaverit,  wargus  sit ;  hoc  est, 
expulsus  de  eodem  pago,  usque  dum  cum 
parentibus  de/uncti  conveniret :  if  any  one 
shall  disinter  or  rob  a  body  that  has  been 
buried,  he  shall  be  wargus,  that  is,  driven 
out  of  the  country,  until  he  shall  make  sat- 
isfaction for  the  offence  to  the  relatives  of 
the  deceased.  L.  Salic,  tit.  57,  §  5.  L.  Hip- 
uar.  tit.  85,  §  2.    LL.  Hen.  I.  c.  84.  Spel- 


WARNIAMENTUM.  L.Lat.  [L.Fr. 
garnement.]  In  old  records.  A  garment. 
ChartuL  Radinges,  MS.  fol.  63,  apud 
Cowell. 

WARNISTURA.  L.Lat.  In  old  rec- 
ords. Garniture:  furniture;  provision. 
Pat.  9  Hen.  III.     CowelL 

WARNOTH.  In  old  English  law.  An 
ancient  custom,  whereby,  if  any  tenant 
holding  of  the  Castle  of  Dover,  failed  in 
paying  his  rent  at  the  day,  he  should  for- 
feit double,  and  for  the  second  failure, 
treble,  &c.     Cowell. 

WARRANDICE.  In  Scotch  law.  War- 
ranty; a  clause  in  a  charter  or  deed  by 
which  the  grantor  obliges  himself  that  the 
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rifflit  conveyed  shall  be  efifeetual  to  the  re- 
ceiver. Erik.  Pr,  b.  2,  tit.  3,  §  11.  A  clause 
"whereby  the  granter  of  a  charter  obligeth 
himself  to  warrant  or  make  good  the  thing 
granted  to  the  receiver.  1  Forbes*  Inst, 
part  2,  p.  113. 

A  warrandice  contra  omnes  mortales 
(against  all  mortals,  or,  as  it  is  singularly 
translated,  against  all  deadly,)  or  in  other 
words  an  absolute  warrandice,  is  one  where- 
by the  right  is  warranted  against  all  legal 
defects  in  it,  which  may  carry  it  oflF  from 
the  receiver,  either  wholly  or  in  part. 
Id.  ibid.     1  Forbes*  Inst,  ub,  sup. 

WARRANT,  [from  0.  Fr.  guarent, 
Lomb.  warens^l  In  practice.  An  author- 
ity to  do  some  judicial  act :  a  power  de- 
rived from  a  court,  to  take  some  person  or 
property.  A  process  under  seal,  issued 
by  some  court  or  justice,  authorizing  the 
officer  to  whom  it  is  directed  to  arrest  or 
apprehend  a  person  named,  or  to  take  cer- 
tain property.*  A  warrant  is  said  to  imply 
a  seal,  in  all  cases  where  a  seal  has  not  been 
dispensed  with  by  statute.  Bronson,  J.,  8 
HilVs  (N.  Y.)  R.  497. 

An  authority  to  do  some  act  in  court, 
for  another ;  as  to  sue,  to  appear  and  de- 
fend a  suit;  to  confess  a  judgment,  &c. 
See  Warrant  of  attorney,  Warrant  to  sue 
and  defend. 

To  WARRANT.  [L.  Lat.  warentare, 
guarentare,  warentisare,  guarentisare,  war- 
rantizare  ;  L.  Fr.  gQraunter!\  In  convey- 
ancing. To  assure  the  title  to  property  sold, 
by  an  express  covenant  to  that  effect  in  the 
deed  of  conveyance.  To  bind  one's  self  by 
a  covenant  in  a  deed,  to  defend  the  grantee 
in  his  title  and  possession.  To  stipulate 
by  an  express  covenant  that  the  title  of  a 
grantee  shall  be  good,  and  his  possession 
undisturbed.     See  Warranty. 

In  contracts.  To  engage,  or  stipulate  in 
I  writing,  or  by  words,  that  a  certain  fact  in 
relation  to  the  subject  of  the  contract  is  or 
shall  be  as  represented  ;  as,  in  the  contract 
of  sale,  that  the  thing  sold  is  free  from  de- 
fect, or  shall  prove  to  be  of  the  quality  or 
quantity  represented;  in  a  policy  of  in- 
surance, that  a  thing  insured  is  neutral 
property,  or  that  a  ship  shall  sail  on  or  be- 
fore a  given  day,  <fec.     See  Warranty. 

WARRANT  OF  ATTORNEY.  In 
practice.  A  written  authority,  directed  to 
any  attorney  or  attornies  of  any  court  of 
record,  to  appear  for  the  party  executing 
it,  and  receive  a  declaration  for  him  in  an 
action  at  the  suit  of  a  person  named,  and 
thereupon  to  confess  the  same,  or  to  suffer 


judgment  to  pass  by  default ;  and  it  also 
usually  contains  a  release  of  errors.  2  Burr. 
Pr.  239. 

Warrants  of  attorney  to  confess  judg- 
ment are  most  commonly  given  where  it  is 
intended  to  secure  a  debt  by  giving  to  it  the 
form  of  a  jiidgment,  without  the  necessity 
of  an  actual  suit  for  the  purpose.  In  these 
cases,  they  are  accompanied  by  a  bond  in 
a  penalty  double  the  amount  due,  or  in- 
tended to  be  secured,  conditioned  to  pay 
the  amount  due  on  demand,  or  as  the  par- 
ties may  agree,  and  to  this  description  of 
bonds  the  common  warrants  of  attorney  are 
adapted.     1  Id.  367. 

WARRANT  TO  SUE  AND  DEFEND. 
In  old  practice.  A  special  warrant  from 
the  crown,  authorizing  a  party  to  appoint 
an  attorney  to  sue  or  defend  for  him.  Oilh. 
C.  P.  32.     8  Bl.  Com.  25. 

A  special  authority  given  by  a  party  to 
his  attorney,  to  commence  a  suit,  or  to  ap- 
pear and  defend  a  suit,  in  his  behalf.  These 
warrants  are  now  disused,  though  formal 
entries  of  them  upon  the  record  were  long 
retained  in  practice.     See  1  Burr.  Pr.  39. 

WARRANTIA,  TParan^/a.  L.  Lat.  In 
old  practice.  Warranty.  Bract,  lib.  6, 
tract.  4. 

WARRANTIA  CHARTJE.  L.  Lat. 
In  old  practice.  Warranty  of  charter.  A 
writ  which  lay  for  one  who  being  enfeoffed 
of  lands  or  tenements,  with  a  clause  of 
warranty,  was  afterwards  impleaded  in  an 
assise  or  other  action  in  which  he  could  not 
vouch  to  warranty.  In  such  case,  it  might 
be  brought  against  the  warrantor,  to  compel 
him  to  assist  the  tenant  with  a  good  plea 
or  defence,  or  else  to  render  damages  and 
the  value  of  the  land,  if  recovered  against 
the  tenant.  Cowell.  3  Bl.  Com.  300.  See 
De  Warrantia  Charta. 

Warrantia  charta  was,  in  other  words, 
an  action  brought  to  take  advantage  of  a 
warranty,  in  lieu  of  voucher,  and  by  judg- 
ment in  it  the  plaintiff  might  bind  the  lands 
of  the  warrantor,  and  havedamages  awarded 
to  him.  Roscoe^s  Real  Act.  142.  See  4 
KenVs  Com.  469,  471. 

WARRANTIA  DIEI.  L.  Lat  War- 
ranty  of  day.     See  De  warrantia  diet. 

WARRANTIZARE,  Warranthsare.  L. 
Lat.  [L.  Fr.  garaunter.']  In  old  convey- 
ancing. To  warrant ;  to  bind  one's  self  by 
covenant  in  a  deed  of  conveyance,  to  defend 
the  grantee  in  his  title  and  possession. 
WarrmiiMho,  (I  will  warrant),  and 
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raniizahimua,  (we  will  warrant,)  were  words 
used  in  old  charters,  to  express  a  warranty. 
Et  ego  ei  hceredes  mei  warrantizabimus  tali 
et  kcRredibtis  suis  tantum,  vel  tali  ei  kaered- 
thus  suU  et  as^fgnatis,  et  hceredibus  (ungna- 
tor  am,  et  assignatis  amgnatorum,  et  eorum 
haredibus,  et  acguietabimus  et  dr/endemus 
eU  tolctm  terrain  illam  cum  periinentm  con- 
tra omnes  gentes  imperpetuum,  per  prasdie- 
turn  nervitium.  And  I  and  my  heirs  will 
warrant  to  such  a  one  and  his  heirs,  only, 
or  to  such  a  one  and  his  heirs  and  assigns, 
and  the  heirs  of  his  assigns,  and  the  assigns 
of  his  assigns  and  their  heirs,  and  will  ac- 
quit and  defend  to  them  all  that  land  with 
the  appurtenances,  against  all  people  for- 
ever, by  the  aforesaid  service.  Bract,  fol. 
87.  By  this  word,  warrantizabimus,  Brac- 
ton  observes,  the  donor  takes  upon  himself 
the  obligation  to  defend  his  tenant  [or  do- 
nee] in  the  possession  of  the  thing  given, 
and  his  assigns  and  their  heirs,  and  all  oth- 
ers, if  the  tenement  given  should  happen  to 
be  claimed  by  any  one  in  demesne.  Id. 
.  fol.  37  b.  Oi  warrantizo,  (I  warrant,)  Little- 
ton observes,  "  this  word  and  verb  makes  a 
warranty,  and  is  the  cause  of  warranty,  and 
no  other  word  in  our  law."  Liit.  sect. 
733.     Co.  Liit.  384  a. 

In  old  practice.  To  defend  and  acquit 
a  tenant  who  had  vouched  the  warrantor, 
in  his  seisin.  Warrantizare  nihil  aliud  est 
guam  defendere  et  acquietare  tenentem,  qui 
warrantum  vocavit,  in  aeysina  sua.  Bract. 
fol.  380  b.  Co.  Litt.  365.  To  fulfil  one's 
covenant  of  warranty,  either  by  successfully 
defending  the  title  in  an  action,  or,  in  case 
of  failure,  by  indemnifying  the  tenant  with 
other  lands  of  equal  value. 

WARRANTUS,  Warantus.  L.  Lat. 
[L.  Fr.  garaunt.]  In  old  English  law.  A 
warrantor;  one  who  had  warranted  land 
by  covenant,  and  might  therefore  be  called 
upon  or  vouched  to  defend  the  title  for  the 
tenant.  Si  [ienens'\  warrantum  habuerit, 
ilium  statim  vocat ;  if  he  [the  tenant]  have 
a  warrantor,  he  should  immediately  vouch 
him.  Bract,  fol.  380.  The  expressions 
warrantum  vocare,  (to  call  or  vouch  a  war- 
rantor) and  ad  warrantum  vocare,  (to  call 
to,  or  upon  a  warrantor)  are  indifferently 
used  by  Bracton.  Id.  fol.  380  b.  et  pas- 
sim. The  former  of  these  answers  literally 
to  the  garaunt  vocher  of  Britton.  Britt.  c. 
75.  "  To  vouch  to  warranty  "  is  the  usual 
English  phrase  in  the  old  books. 

WARRANTY.  [L.  Lat.  warranti<ii, 
Vforrantizatio  ;  L.  Fr.  garaunty,  garranty.] 
JLfi  old  English  conveyancing.  An  under- 
taking by  covenant  to  defend  a  taoant  or 


grantee  in  his  seisin,  against  an  adverse 
claimant  of  the  land.  Bract,  fol.  37  b* 
380  b.     Britt.  c.  76. 

In  old  practice.  To  comply  with  or  ful- 
fil one's  covenant  of  warranty,  by  defend- 
ing the  title  or  seisin  of  a  tenant  or  grantee, 
in  an  action  brought  against  him  by  an  ad- 
verse claimant  of  the  lands  conveyed  ;  and 
in  case  of  failure  so  to  defend  the  seisin,  by 
indemnifying  the  tenant  for  the  lands  he 
lost,  by  conveying  to  him  others  of  equal 
value,  which  was  called  making  exchange 
to  the  value,  {excambium  ad  valentiam.) 
Bract.  Ub.  5,  tract.  4.     Britt.  c.  76. 

Warranty  was  one  of  the  most  importr 
ant  and  extensive  heads  of  the  old  law  of 
real  property,  distinguished  for  its  abstruse- 
ness  and  multiplied  refinement.  Lord 
Coke  has  pronounced  the  learning  of  war- 
ranties to  be  ''  one  of  the  most  curious  and 
cunning  learnings  of  the  law."  A  leading 
distinction  was  into  lineal  and  collateral 
warranty,  (qq.  v.)  But  this  branch  of  the 
law  has  long  fallen  into  disuse,  never  was 
generally  adopted  m  American  jurispru- 
dence, has  been  expressly  abolished  in  some 
of  the  states,  and  is  now  at  length  abolished 
also  in  England,  by  sUtute  3  d^  4  Will.  IV. 
cc.  27,  74.  1  Stfph.  Com.  465.  See  4 
Kent^s  Com.  468 — 472,  and  notes. 

WARRANTY.  In  modem  law.  An 
undertaking  or  stipulation,  in  writing,  or 
verbally,  that  a  certain  fact  in  relation  to 
the  subject  of  a  contract,  is,  or  shall  be  as 
it  is  stated  or  promised  to  be.  Warrantff 
forms  an  important  part  of  the  contracts  of 
sale  and  of  insurance,  and  though  generally 
expressed,  is  frequently  implied  by  law. 
The  common  express  warranty  of  an  article 
sold  is,  that  it  is  free  from  defect,  but  the 
law  will  imply  a  warranty  of  the  title,  pro- 
vided the  seller  sells  it  as  his  own,  and  for 
a  fair  price.     See  2  Kent's  Com.  478. 

When  a  person  warrants  an  article,  he 
makes  himself  liable  for  any  defect  in  the 
matter  to  which  the  warranty  applies, 
whether  he  knew  it  or  not ;  but  when  he 
makes  a  bare  representation,  it  is  necessaxy 
to  aver  and  prove  that  he  knew  the  repre- 
sentation to  be  false,  otherwise  he  is  not 
liable  in  damages.  Dewey,  J.,  4  Meicalf's 
R.  165,  and  cases  there  cited.  The  dis- 
tinction between  a  warranty  and  a  reprS' 
sentation  is  an  important  one  in  the  law  of 
insurance.  See  6  Bill's  (N.  Y.)  B.  188; 
and  see  infra, 

WARRANTY:  In  insurance  law.  A 
stipulation  or  undertaking  by  a  party  in- 
sured, in  reference  to  a  vessel  or  proper^ 
which  is  the  subject  of  insurance. 
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An  express  warranty  is  a  stipnlatioit  in- 
lerted  in  writing  on  the  face  of  the  policy, 
on  the  literal  truth  of  fulfilment  of  which 
the  validity  of  the  instrument  depends. 
1  Amould  on  Ins,  577,  (680,  Perkins*  ed.) 
These  written  stipulations  either  allege  the 
existence  of  some  fact  or  state  of  things  at 
the  time,  or  previous  to  the  time  of  making 
the  policy,  as  that  the  thing  insured  is 
neutral  property,  that  the  ship  is  of  such 
a  force,  that  she  sailed  on  such  a  day,  or 
was  all  well  at  such  a  time  ;  or  they  under- 
take for  the  happening  of  future  acts,  as 
that  the  ship  shall  sail  on  or  before  a  given 
day,  that  she  shall  depart  with  convoy; 
that  sh3  shall  be  manned  with  such  a  com- 
plement of  men,  &c.  Id.  ibid.  The  im- 
plied warranty  in  a  policy  is  that  the  vessel 
is  seaworthy.     Id,  652,  653. 

A  warranty  is  generally  a  stipulation 
made  and  described  in  the  policy  itself,  and 
must  be  complied  with,  whether  material  or 
not;  but  a  representation  is  generally  not 
given  in  detail  in  the  policy,  but  verbally, 
or  in  a  separate  writing,  if  the  property  be 
situated  at  a  distance.  2  Woodb.  dt  Min, 
i2.  472.  In  the  law  of  insurance  a  repre- 
sentation is  not  a  part  of  the  contract,  but 
is  collateral  to  it ;  whereas  an  express  vfar- 
ranty  is  always  a  part  of  the  contract. 
Bronson,  J.,  5  HilVs  (N.  Y.)  R,  188.  But 
see  2  Duer  on  Ins,  644 — 646.  "  By  the 
English  and  American  law,"  observes  Mr. 
Duer,  **  every  affirmation  of  a  fact  contain- 
ed in  the  policy,  in  whatever  terms  ex- 
pressed, is  construed  as  a  warranty;  but 
where  the  statement  relates,  not  to  facts, 
but  to  the  information,  expectation  or  be- 
lief of  the  party,  it  is  plain  that  it  cannot 
be  thus  construed ;  and  it  is  equally  clear 
that  when  the  parties  declare  that  the  state- 
ment, although  positive  in  its  terms,  shall  be 
construed  as  a  representation,  and  not  as  a 
warranty,  the  intention  so  disclaimed  must 
supersede  the  general  rule."     Id,  644,  G45. 

WARREN.  [L.  Lat.  warenna;  L.  Fr. 
parens,  from  garenner,  to  prohibit ;  or  from 
Oerm.  toafpreny  to  protect,  or  defend.]  In 
Enp;lish  law.  A  place  privileged  by  pre- 
scription, or  royal  grant,  for  the  keeping  and 
preservation  of  certcun  animals  called  beasts 
and  fowls  of  warren,  (q.  v.)  Cowell, 
1  Crabb's  Real  Prop.  91,  §  97.  Literally, 
a  place  protected  by  special  privilege,  or  the 
use  of  which  is  prohibited  to  all  but  certain 
individuals.*  The  name  is  now  chiefly  pre- 
served in  grounds  that  are  set  apart  for 
breeding  hares  and  rabbits.     2  BL  Com,  39. 

A  franchise,  or  sole  and  exclusive  power 
of  killing  certain  descriptions  of  game,  so 
far  as  a  person's  warren  extended,  on  con- 


dition of  his  preventing  other  persons.* 
2  Bl,  Com,  89.  2  SUph,  Com.  21,  88. 
Generally  termed  free-warren,  (q.  v.) — A 
privilege  which  one  has  in  his  lands,  by 
royal  grant  or  prescription,  of  hunting  and 
taking  wild  beasts  and  birds  of  warren,  to 
the  exclusion  of  any  other  person  not  en- 
tering by  his  permission.     JSpelman. 

WARSOOT.  In  Saxon  and  Danish  law. 
A  customary  contribution  towards  armor 
among  the  Saxons,  mentioned  in  the  forest 
laws  of  Canute.  Quieti  ab  omnibus  ar- 
morum  oneribus  quod  Warscot  Angli  di- 
cunt :  quit  of  all  burdens  of  arms  which 
the  English  call  warscot,  LL,  Forest. 
Canut,  Reg.  num.  9.  Cowell, — Money  paid 
for  castle-guard,  or  for  keeping  watch  and 
ward;  ih^^Bmesa ward-penny,     Spelman, 

WARTH.  In  old  English  law..  A  cus- 
tomary payment,  supposed  to  be  the  same 
with  «?ar</-2?«tny,  (q.  V.)  Spelman.  Blount. 

WAST.  L.Fr.  Waste.  Wast de boys; 
waste  of  woods.     Brilt.  c.  66. 

WASTE.  [L.  Fr.  wasf,  gast ;  L.  Lat. 
vastum,']  A  spoil  made  either  in  houses, 
woods,  lands,  &c.  by  the  tenant  for  life  or 
years,  to  the  prejudice  of  the  heir,  or  of 
him  in  the  reversion  or  remainder.  Cowell. 
Kitchin,  168. — A  spoil  or  destruction  in 
houses,  gardens,  trees,  or  other  corporeal 
hereditaments,  to  the  disherison  of  him  that 
hath  the  remainder  or  reversion  in  fee-sim- 
ple or  fee-tail.  Co,  Litt,  63.  2  BL  Com. 
284. — The  destruction  or  material  altera- 
tion of  any  part  of  a  tenement,  [by  a  tenant 
for  life  or  years]  to  the  injury  of  the  person 
entitled  to  the  inheritance;  such,  for  ex- 
ample, as  the  demolition  of  buildings,  or 
the  cutting  of  timber.  1  Sieph,  Com.  241. 
— Spoil  and  destruction  done,  or  allowed  to 
be  done,  to  houses,  woods,  lands,  or  other 
corporeal  hereditaments,  by  the  tenant 
thereof,  during  the  continuance  of  his  ten- 
ancy. 3  Id,  503. — A  spoil  and  destruc- 
tion of  an  estate,  either  in  houses,  woods  or 
lands;  by  demolishing  not  the  temporary 
profits  only,  but  the  very  substance  of  the 
thing,  thereby  rendering  it  wild  and  deso- 
late ;  which  the  common  law  expresses  veiy 
significantly  by  the  word  vastum.  3  BL 
Com,  223. 

Waste  and  destruction,  according  to  Brac- 
ton,  are  convertible  terms,  and  signify  the 
same  thing,  {convertibiliter  se  kabent  vastum 
et  destructio,  et  vastum  idem  est  quod  des- 
tructio.)  Bract,  fol.  316  b.  Britton  how- 
ever  applies  the  term  particularly  to  trees 
or  woods,  (wastc^e  boys,  destruccion  de  ten* 
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ementz.)  Britt  c.  66.  See  Co.  Litt.  52  b, 
53. 

Waste  is  either  voluntaiy,  or  permissive ; 
the  one  by  an  actual  and  aesigned  demoli- 
tion of  the  lands,  woods  and  houses ;  the 
other  arising  from  mere  negligence,  and 
want  of  sufficient  care  in  reparations,  fences 
and  the  like.  8  BL  Com.  223.  2  Id.  281. 
See  Voluntary  waste.  Permissive  waste. 

Waste  may  be  committed  not  only  by 
destruction,  but  by  alteration  of  any  part  of 
a  tenement.  Thus,  the  conrersion  of  land 
from  one  species  to  another,  as  of  wood- 
land into  arable,  and  vice  versa,  is  waste. 
2  Bl.  Com.  282.  7  N.  Hamp.  R.  171. 
The  conversion  of  two  chambers  of  a  tene- 
ment into  one  is  waste.  4  KenVs  Com.  76, 
note.  And,  in  general  whatever  does  a 
lasting  damage  to  the  freehold  or  inheritance 
b  waste.  2  Bl.  Com,  281.  As  to  what 
particular  acts  by  a  tenant  constitute  waste, 
w»Archh.LandLdbTen.\^1—2(^\.  Eos- 
eoe*s  Real  Act.  116—119.  Cruise's  Dig. 
tit.  iii.  ch.  2.  For  the  American  law  of 
waste,  see  4  Kent's  Com.  7tJ — 82.  1 1  Met- 
calf's  R.  304,  310—312.  U.  S.  Digest 
it  Supplement,  Waste.  1  ffilliard's  Real 
Prop.  262 — 267.  1  Greenleaf's  Cruise's 
Digest,  115 — 120,  notes. 

WASTE,  Writ  or  action  of.  In  old  prac- 
tice. A  remedy  given  for  waste  in  lands, 
houses,  (fee.  partly  founded  upon  the  com- 
mon law,  and  partly  founded  upon  the  statute 
of  Glocester,  which  lay  for  one  who  had  the 
immediate  estate  of  inheritance  in  reversion 
or  remainder,  against  the  tenant  for  life, 
tenant  in  dower,  tenant  by  curtesy,  or  ten- 
ant for  years.*  8  Bl.  Com.  227.  It  was 
a  mixed  action,  partly  real,  so  far  as  it  re- 
covered land,  and  partly  personal,  so  far  as 
it  recovered  damages.  For  it  was  brought 
for  both  these  purposes,  and  if  the  waste 
were  proved,  the  tenant  recovered  the  thing 
or  place  wasted,  and  also  treble  damages.  Id. 
228.  See  Roscoe's  Real  Act.  1 07, 1 2 1—125. 

This  action,  after  having  long  fallen  into 
disuse,  was  expressly  abolbhed  in  England 
by  the  statute  3  <k  4  Will  IV.  c.  27.  In 
the  United  States,  it  has  been  generally 
adopted,  though  little  used,  being  for  the 
most  part  superseded  in  practice  by  an  ac- 
tion on  the  case  in  the  nature  of  waste,  to 
recover  damages,  or  by  bill  in  equity. 
4  Kent's  Com.  77,  79,  80.  See  1  Oreenl. 
Cruise  Dig.  122,  note.  1  ffilliard's  Real 
Prop.  268—276. 

WASTE.  In  old  English  criminal  law. 
A  prerogative  or  liberty  on  the  part  of  the 
crown,  of  committing  waste  on  the  lands  of 
felons,  by  polling  down  their  houses,  extir- 


pating their  gardens,  ploughing  their  mea- 
dows, and  cutting  down  their  woods.  4  BL 
Com.  385.     See  Year,  day  and  waste. 

WASTEL.  FL.  Fr.  gastel.]  In  old  En- 
glish law.  The  finest  sort  of  bread.  Britt. 
c.  30.     Cowell. 

W  ASTINUM.  L.  Lat.  In  old  records. 
Waste  ground,  or  desert.  Cowell.  Char- 
tul.  Ahbat.  Glaston.  MS.  cited  ibid. 

WASTORS.  In  old  statutes.  A  kind 
of  thieves.  "  There  have  been  divers  man- 
slaughters, felonies  and  robberies,  done  by 
people  called  Roberdsmen,  Wastors,  and 
Drawlatches."  Stat.  4  Hen.  IV.  c.  27. 
Stat.  5  Kdw.  III.  c.  14. 

WATCH  AND  WARD.  In  English 
law.  The  duty  of  keeping  watch  by  night, 
and  guard  by  day,  in  a  town  or  other  dis- 
trict.* One  of  the  principal  duties  of  con- 
stables, arising  from  the  statute  of  Win- 
chester. 1  Bl.  Com.  366.  Ward,  guard, 
or  custodia,  is  chiefly  applied  to  the  day 
time,  in  order  to  apprehend  rioters  and  rob- 
bers on  the  highways.  Watch,  (Teut. 
wacht  or  wacta,)  is  properly  applicable  to 
the  night  only,  and  it  begins  at  the  time 
when  ward  ends,  and  ends  when  that  be- 
gins.*    Id.  356,  357.     See  4  Id.  292. 

WATER,  [Lat.  aqua  ;  L.  Fr.  awe,  eawe, 
ewe;  Fr.  eau,\  is  considered  in  law  as  a 
mere  incident  or  appurtenant  to  land,  and 
cannot  be  conveyed  or  recovered  independ- 
ently of  the  land  which  it  covei^.  A«a« 
cediit  solo.  Water  belongs  to,  or  goes  with 
the  land.  Land,  on  the  other  hand,  in- 
cludes water  as  well  as  other  things  that 
are  upon  it.  "And  therefore,"  observes 
Sir  W.  Blackstone,  "  I  cannot  bring  an  ac- 
tion to  recover  possession  of  a  pool  or  other 
piece  of  water,  by  the  name  of  water  only ; 
either  by  calculating  its  capacity,  as  for  so 
many  cubical  yards ;  or  by  superficial 
measure,  for  twenty  acres  of  water ;  or  by 
general  description,  as  for  a  pond,  a  water- 
course,  or  a  rivulet :  but  I  must  bring  my 
action  for  the  land  that  lies  at  the  bottom, 
and  must  call  it  twenty  acres  of  land  cover* 
ed  with  water.  Brownl.  142.  For  water 
is  a  moveable,  wandering  thing,  and  must 
of  necessity  continue  common  by  the  law 
of  nature ;  so  that  I  can  only  have  a  tem- 
porary, transient,  usufructuary  property 
therein :  wherefore,  if  a  body  of  water  runs 
out  of  my  pond  into  another  man's,  1  have 
no  right  to  reclaim  it.  But  the  land  which 
that  water  covers,  is  permanent,  fixed  and 
immoveable :  and  therefore  in  this  I  may 
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hare  a  certain  substantial  property,  of  \vhioh 
the  law  will  take  notice,  and  not  of  the 
other."  2  Bl  Com.  18.  See  1  Milliard* s 
Real  Prop.  61.  2  Id.  100.  By  a  grant 
of  water,  nothing  passes  but  a  right  of  fish- 
ing, or  the  right  to  use  the  water,  as  in  the 
case  of  rivers  and  mill  streams.  2  Chitt. 
BL  Com.  19,  and  note.  See  1  Crabb's 
Real  Prop.  107,  §  104.  1  Chitt.  Gen.  Pr. 
189—191. 

WATER-BAILIFF.  In  English  law. 
An  officer  in  port  towns,  whose  duties  in 
general  relate  to  the  searching  of  ships. 
Cowell. 

WATER-COURSE.  [L.  Lat.  aquce  cur- 
sua;  L.  Fr.  eours  del  ewe.]  A  running 
stream  of  water ;  a  body  of  running  water ; 
a  natural  stream,  including  rivers  and  rivu- 
lets. See  Angell  on  Watercourses,  §  3.  A 
water-course  consists  of  water,  bed  and 
banks.  3  Ohio  R.  495.  Cowen,  J., 
20  WendelVs  i2.  153.  It  may  be  artificial 
as  well  as  natural.  3  Kent^s  Com,  442, 
note. 

The  easement  of  receiving  water  in  its 
accustomed  course.  1  CraWs  Real  Prop. 
855,  §  405. — ^The  right  which  a  man  may 
have  to  the  benefit  of  the  flow  of  a  river 
or  stream.     2  Sieph.  Com.  12. 

This  right  most  commonly  refers  to  a 
stream  passing  through  a  person's  own  land, 
(1  Tyr.  <t  Gran.  398,)  and  the  banks  of 
which  belong  either  to  himself  on  both 
sides,  or  to  himself  on  one  side  and  to  his 
neighbor  on  the  other ;  in  which  latter  case, 
(unless  the  stream  be  navigable,)  the  pro- 
prietor of  each  bank  is  considered  as  ^imd 
facie  the  proprietor  also  of  half  the  land 
covered  by  the  stream,  that  is,  uegue  filum 
aqua.     Hale  de  Jure  Maris,  part  1,  c.  1. 

1  Sim.  dt  Stu.  190.     2  Rol.  Abr.    170. 

2  Steph.  Com.  12.  In  either  case,  how- 
ever, it  is  distinguishable  from  the  right  of 
merely  using  the  water  upon  the  soil,  (which 
is  incident,  as  of  course,  to  the  property  in 
the  soil  itself;)  it  is  the  right  of  having  the 
course  of  the  stream  kept  free  from  any  in- 
terruption or  disturbance  to  the  party's  pre- 
judice, by  the  acts  of  persons  from  without 
and  in  parts  not  within  his  own  territory, 
whether  consisting  in  a  diversion  of  it,  or  an 
obstruction,  or  a  pollution  by  offensive  com- 
mixture. Id.  ibid.  The  maxim  is  a««k 
cnrrity  ei  diebct  c«rrere»  at  c«rrrr«  Mlebat, 
(q.  V.)  See  further,  3  Kent's  Com.  439, 
447.    A  water-course  is  regarded  in  law  as 

:e  part  of  the  land  over  which  it  flows,  and 
will  therefore  pass  with  the  latter  by  a  deed 
or  patent,  unless  expressly  reserved.  2  Hil- 
Hard's  Real  Prop.  100. 


WATER-GANG.  Sax.  [L.  Lat.  apm- 
gangia,  toatergavgium.l  In  old  records. 
A  passage  for  water ;  a  trench  to  carry  a 
stream  of  water,  such  as  were  usually  made 
in  sea-walls,  to  drain  water  out  of  the 
marshes.  CowelL  Spelman,  voc.  Aqna- 
gium. 

WATER-GAVEL.  In  old  records.  A 
gavel  or  rent  paid  for  fishing  in,  or  other 
benefit  received  from  some  nver  or  water. 
Cowell,    Blount. 

WATER-MEASURE.  In  old  statnioa. 
A  measure  greater  than  Winchester  measure 
by  about  three  gallons  in  the  bushel  Siai. 
22  Car.  U.     Cowell. 

WATER-ORDEAL.     [L.  Lat.  judicium 
aqua.]    In  Saxon  and  old  English  law. 
The  ordeal  or  trial  by  water,  which  was  of  v 
two  kinds ;  by  hot  water,  and  by  cold  water. 

The  hot  water  ordeal,  {aqtia  fervida  or 
calida,)  was  performed  by  plunging  the 
bare  arm  up  to  the  elbow,  in  boiling  water, 
and  escaping  unhurt  thereby.  4  JSl,  Com, 
343.  Spelman,  voce.  Judicium  Dei,  Orda' 
Hum, 

The  cold  water  ordeal  (aquafrigida,)  was 
performed  by  casting  the  person  suspected, 
into  a  river  or  pond  of  cold  water,  when,  if 
he  floated  therein,  without  any  action  of 
swimming,  it  was  deemed  an  evidence  cff 
his  guilt;  but  if  he  sunk,  he  was  acquitted. 
Id,  ibid. 

WATLING  STREET.  [Sax.  Wtsteling 
Strate  ;  L.  Lat.  Via  Vetelingiana.]  One 
of  the  four  great  Roman  ways  or  roads  in 
Britain.  Cowell,  Blount,  Otherwise  called 
Verlam  Street,  from  its  passing  through 
Verulam.      Spelman,  voc.  Ikenild  Strtet, 

WAVESON.  In  old  records.  Such 
goods  as  after  a  wreck,  swim  or  float  op 
the  waves.  This  word  occurs,  in  connex- 
ion with  fiotteson  and  lagason,  in  a  charter 
granted  by  Arthur  Plantagenet,  High  Ad- 
miral of  England,  to  the  mayor  and  citizeos 
of  Rochester,  dated  Dec.  4,  18  Hen.  VIIL 
Cowell.    Blount,    See  Flotsam, 

WAY.  [Ut.  via;  L.  Fr.  chemyn, 
chimin  ;  L.  Lat.  chiminus,  chiminum.]  A 
road ;  a  street ;  a  passage  or  path.  A  way, 
in  the  most  general  sense,  includes  high- 
ways as  well  as  private  ways.  See  Co, 
Litt.  56  a. 

A  private  road,  passage  or  path  over  an- 
other s  ground.  Lord  Coke  di\ides  ways 
into  three  kinds  ;  first,  a  foot-way,  (itsr  ;) 
aeoond,  a  foot-way  and  hone- way  (o^te,) 
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wbidh  be  says  is  vul^rly  called  pack  and 
prime  way,  because  it  is  both  a  foot  way, 
which  was  the  first  or  prime  way,  and*  a 
pack  or  drift  way  also ;  and  third,  [a  way 
in  the  largest  sense]  via,  or  aditus,  which 
contains  the  other  two,  and  also  a  cart  way. 
Co,  Liu.  ub,  sup.  This  division,  and  the 
terms  of  it  are  obvioasly  taken  from  the 
dviliaw.  last  2. 3.  pr.  See  Bract,  fol.  232. 
The  right  of  going  over  another  man's 
grround.  2  Bl.  ConL  35.  A  right  of  pri- 
vate passage  orer  another  mans  ground. 
8  Kent's  Uom.  419.  A  right  of  way,  pub- 
lic or  private,  is  held  to  be  an  incorporeal 
hereditament.  Nelson,  J.,  12  WenddVsR. 
08.  Cowen,  J.,  20  Id.  99.  Holman,  J., 
1  Blackford's  B.  45.  This  sense  of  the 
term,  importing  a  right  to  use  a  road  or 
path,  instead  of  the  road  or  path  itself,  is 
taken  from  the  civil  law.  Via  est  jus  eundi, 
et  agendi,  et  ambulandi :  way  is  a  right  of 
going  and  driving  and  walking.  Inst.  2. 
3.  pr. 

WAY-GOING  CROP.  A  crop  of  grain 
to  which  tenants  for  years  are  sometimes 
entitled  by  custom ;  grain  sown  in  the  fall 
to  be  reaped  at  the  next  harvest :  a  crop 
which  will  not  ripen  until  after  the  termin- 
ation of  the  lease.  See  1  Hilliard's  Real 
Prop.  61,  and  note. 

WAYF.    An  old  form  of  waif,  (q.  v.) 

WEALD.  Sax.  A  wood ;  the  woody 
part  of  a  country,  as  the  weald  of  Kent. 
Camd.  Brit.  247. 

W£  AR.  [from  Sax.  were,  a  taking ;  L.  Lat. 
wera,  toara.]  A  place  in  a  river,  artificially 
constructed  for  taking  fish,  by  so  narrowing 
the  stream  by  dams  projecting  from  each 
bank,  that  the  passage  may  be  easily  closed 
by  a  net.     Spelman.  voc.  Wara. 

WEDBEDRIP.  Sax.  [from  wed,  a  cov- 
enant, biddan,  to  pray  or  desh-e,  and  rip- 
pan,  to  reap  or  mow.]  In  old  English  law. 
A  customary  service  which  tenants  paid  to 
their  lords,  in  cutting  down  their  com 
[grain,]  or  doing  other  harvest  duties.  As 
ifa  covenant  to  reap  for  the  lord  at  the  time 
of  his  bidding  or  commanding.     Cowell. 

WEDUE.  L.  Fr.  [from  Lat.  vidua.] 
Wdow:  a  widow.  Wedues  femmes  ;  wid- 
ows.    Bntt.  c.  21. 

WEF.  L.Fr.  A  waif.  Dcwefsa  «oti# 
apurtenauntz :  of  waifs  belonging  to  us. 
Briit.  c.  17. 


WEHADINC.  In  old  European  law. 
The  judicial  combat,  or  duel :  the  trial  by 
battel.  De  pugna  duorum  quod  yivehadmc 
vocatur.  Decrei.  Tassiionis  in  LL.  Bai' 
war.  §  5.  So  called,  according  to  Spelman, 
from  the  Sax.  wead,  a  pledge,  being  another 
form  of  weading,  a  giving  of  pledge,  a  cov- 
enanting. It  seems  to  correspond  closely 
to  the  English  wager  of  battle. 

WEIF.  An  old  form  of  waif,  (q.  ▼.) 
Ingulph.  Hist.  Croyl.  876.  Spelman,  It' 
occurs  also  in  Britton.  JSt  weifs  ou  estray, 
Britt.  c.  17.  De  weifs  ou  de  wrekkes  de 
meer.     Id.  c.  29. 

WELL.  [Lat.  bene  ;  Fr.  bien.]  In  the 
old  reports.  Good,  sufficient,  unobjection- 
able in  law  ;  the  opposite  of  ill.  See  Bien, 
De  bene  esse. 

Advisable,  or  proper.     See  Bien. 

WELL.  In  marine  insurance.  A  word 
used  in  warranties  of  a  ship's  safety  at  a 
particular  time  and  place,  which  are  briefly 
expressed  in  or  at  the  foot  of  the  policy, 
"  warranted  well,''  (at  such  a  date.)  The 
word  **  well,"  in  such  warranty,  refers  solely 
to  the  state  of  the  ship  on  the  day  of  sign- 
ing the  policy.  1  Amould  on  Ins.  58G,  (589, 
Perkins  ed.) 

WELSH  MORTGAGE.  A  species  of 
mortgage  frequently  mentioned  m  the  En- 
glish books,  though  now  out  of  use,  re- 
sembling the  ancient  mortuum  vadium  des- 
cribed, by  GlanviUe;  being  a  conveyance 
of  an  estate,  redeemable  at  any  time,  on 
payment  of  the  principal,  with  an  under- 
standing that  the  profits  in  the  meantime 
shall  be  received  by  the  mortgagee  without 
account,  in  satisfaction  of  interest.  Coote  on 
Mortg.  9,  207.  4  Kent's  Com.  137.  The 
Welsh  mortgage,  under  its  strict  contract, 
without  any  mitigation  of  its  severity  in 
equity,  was  analogous  to  the  contract  termed 
antichrehis,  (q.  v.)  in  the  Roman  law.  Id. 
ibid.  note. 

WEND.  [L.  Lat  wendus :  from  0.  Eng. 
wend,  to  go.]  In  old  records.  A  large 
extent  of  ground,  comprising  several  ^t/^a  ; 
a  peramb^tion  ;  a  circuit.  Spelman.  Co- 
well. 

WERA.  L.  Lat.  In  Saxon  and  old 
English  law.  A  were ;  the  price  or  value 
of  a  person.     Spelman.    See  Were. 

A  wear  for  taking  fish.    Id. 

WERE.  Sax.  [L.  Lat.  wera.]  In 
Saxon  law.     Price,  {pretium;)  the  price 
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or  value  of  a  man's  life»  {astimatio  capitis :) 
a  sum  paid  for  killing  a  man  ;  the  price  of 
one's  ransom.  LL.  Edw,  Covf,  c.  11.  1 
Reevea'  Hist.  16.  Co.  Lilt.  127  a,  287  b. 
Spelman.  A  fine  "which  a  murderer  had  to 
pay  to  the  family  or  relatives  of  the  de- 
ceased. BoswortKa  Anglo-Sax.  Diet.  voc. 
Were  and  wile.  By  the  laws  of  Athelstan, 
the  life  of  every  man,  not  excepting  that  of 
the  king  himself,  was  estimated  at  a  certain 
price,  which  was  called  the  were,  or  cesti- 
matio  capitis.  Crabb's  Hist.  38.  The  were 
is  also  considered  to  correspond  with  the 
modern  damages.  See  Sedgwick  on  Dam' 
ages,  10 — 17,  and  notes. 

Spelman  supposes  this  word,  though  lite- 
rally importing  price,  to  have  reference  also 
to  the  meaning  of  the  Sax.  toer,  wear,  a 
man,  (vir.) 

WERELADA.  Sax.  <fe  L.  Lat.  In 
Saxon  and  old  English  law.  Purgation  of 
a  were  or  fine,  ( purgatio  wercs.)  Spelman. 
Purgation  upon  oath  of  other  persons,  ac- 
cording to  the  value  or  estimate  of  the  per- 
son accused.     LL.  Hen.  I.  c.  12.     Cowell. 

WEREGILD,  Wergild.  Sax.  [from 
were,  price,  or  wer^  a  man,  and  gyld  or  geld, 
a  payment ;  Scotch,  wergelt ;  L.  Lat.  wer- 
gildus,  wergilda,  toergildu?n,  wergeldum, 
icerigildus,  werigeldum,  geweregiidum,  bar- 
rigildum,  rarigildum.]  In  Saxon  and  old 
European  law.  Payment  of  a  were,  (q.  v.) 
compensation  for  a  man ;  the  payment  of 
the  price  or  value  of  a  man  slain,  [pretii 
vel  (BStimatiouis  capitis  solutio  ;)  otherwise 
called  in  Saxon,  manwyrth.  Spelman.  A 
private  pecuniary  satisfaction  paid  to  a  party 
injured,  or  to  his  relations,  where  he  was 
slain,  in  expiation  of  the  ofifence.  4  Bl. 
Com.  312. 

WERGELT.  In  old  Scotch  law.  A 
sum  paid  by  an  offender,  as  a  compensa- 
tion or  satisfaction  for  the  ofifence ;  a  were- 
gild,  or  wergild.  De  unoquoque  fare  per 
totam  Scotiam  est  wergelt  30  vaccce  et  una 
juvenca,  sivefuerit  liber  homo  sive  servus : 
of  every  thief  throughout  Scotland,  the 
wergild  is  thirty  cows  and  one  heifer,  whe- 
ther he  be  a  free  man  or  a  slave.  Reg. 
Moj.  lib.  4,  c.  19. 

WERPIRE.  L.  Lat.  [from  Germ, 
toerp  en.]  In  old  European  law.  To  throw ; 
to  throw  away ;  to  waive.  Spelman.  Wreck 
is  called  in  a  charter  granted  by  king  Ed- 
ward to  the  church  of  Ramesey,  seupwerp, 
which  Spelman  thinks  may  be  analyzed  sea- 
up'Werp,  i.  e.  thrown  up  by,  or  out  of  the 
sea  {efectus  maris.) 


WERRA.  L.Lat.  In  old  English  law. 
War;  private  war,  as  well  as  public. 
Spelman.  Guerra  is  the  form  used  in  the 
continental  law.     Calv.  Lex. 

WERRINUS.  L.  Lat.  [from  werra, 
q.  v.]  In  old  English  law.  In  a  state  of 
war :  at  war.     Spelman. 

WERVAGIUM.  L.  Lat.  In  old  re- 
cords. Wharfage ;  money  paid  at  a  wharf 
for  lading  or  unlading  goods.  1  Mon.  AngL 
660.     Cotoell. 

WESTMINSTER.  [Sax.Westmynster : 
L.  Lat.  WeHmonasterium.'l  A  city  imme- 
diately adjoining  London,  and  forming  a 
part  of  the  metropolis;  distinguished  as 
the  seat  of  the  four  superior  courts  of  the 
kingdom.     See  Superior  Courts. 

WESTMINSTER  THE  FIRST,  SiaiuU 
of.  A  celebrated  statute  passed  at  a  par- 
liament holden  at  Westminster,  in  the  third 
year  of  the  reign  of  Edward  I.  It  is  writ- 
ten in  Law  French,  and  contains  fifty-one 
chapters.  Lord  Coke  has  commented  at 
large  on  this  statute  in  his  second  Institute, 
and  Mr..  Reeves  has  given  a  synopsis  of  its 
contents.  2  Reeves'  Hist.  107—139.  It 
was  called  tlie  first,  to  distinguish  it  from 
two  subsequent  statutes,  denominated  like- 
wise from  parliaments  held  at  the  same 
place. 

WESTMINSTER  THE  SECOND, 
Statute  of.  A  celebrated  statute  passed  at 
a  parliament  holden  at  Westminster  in  the 
thirteenth  year  of  Edward  I.  It  is  written 
in  Law  Latin,  and  is  commented  on  by  Lord 
Coke  in  his  second  Institute.  It  contains 
provisions  on  a  variety  of  subjects,  and  its 
first  chapter  is  called,  from  the  subject  of 
it,  the  Statute  de  Donis  Conditionalibus, 
(q.  V.) 

WESTMINSTER  THE  THIRD,  Sm- 
uteof.  A  statute  passed  in  the  eighteeenth 
year  of  Edward  I.  More  commonly  known 
as  the  Statute  of  Quia  Emptorts,  (q.  v.) 

WESTMONASTERIUM.  L.  Lat.  West- 
minster. A  large  proportion  of  the  an- 
cient English  writs  are  tested  and  made  re- 
turnable apud  Westmonasterium,  at  West- 
minster.    Reg.  Breu.  per  tot. 

WEST-SAXON  LAGE.  [Sax.  TTeK- 
seaxna-laga.]  The  laws  of  the  West  Sax- 
ons, which  obtained  in  the  counties  to  the 
soiith  and  west  of  England,  from  Kent  to 
Devonshire.    Blackstone  supposes  these  to 
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have  been  much  the  same  with  the  laws  of 
Alfred,  being  the  munloipal  law  of  the  far 
most  considerable  part  of  his  dominions, 
and  particularly  mduding  Berkshire,  the 
seat  of  his  peculiar  residence.  1  Bl.  Oom, 
66. 

WEYVIARE.  L.Lat.  In  old  English 
law.  To  waive ;  to  relinquish,  or  abandon. 
Braet.  fol.  80  b. 

WHARF.  [L.  Lat.  whaffa.]  A  per- 
pendicular bank  or  mound  of  timber,  or 
stone  and  earth,  raised  on  the  shore  of  a 
harbor,  rirer,  canal,  &c.,  or  extending  some 
distance  into  the  water,  for  the  convenience 
of  lading  and  unladin^^  ships  and  other 
vessels.  Webster.  Defined  by  Cowell,  "  a 
broad,  plun  place  near  a  creek  or  hithe  of 
the  water,  to  lay  wares  on,  that  are  brought 
to  or  from  the  water."  By  Spelman,  "  a 
shore  where  wares  are  sold  and  exchanged," 
{littus  uhi  mercei  vaneuni  ei  permutantur.) 
Bpelman  derives  the  word  from  the  Sax« 
htoyrfen,  to  exchange. 

WHARFAGE.  [L.  Lat,  tehaffapium.] 
Money  paid  for  landmg  wares  at  a  wharf, 
or  for  shipping  or  taking  goods  into  a  boat 
or  barge  from  thence.     CowelL 

WHARFINGER.  One  who  owns  or 
keeps  a  wharf,  or  has  the  oversight  or  man- 
agement of  it.  Cowell,  A  wharfinger  has 
a  lien  on  goods  deposited  at  his  wharf,  for 
the  money  due  for  the  wharfage  of  those 
goods.  1  Esp.  N.  P.  R.  109.  8  Id.  81. 
2  Kent'e  Com.  642. 

WHEEL.  In  criminal  law.  An  instru- 
ment of  a  barbarous  kind  of  capital  punish- 
ment, called  breaking  on  the  wheel,  said  to 
have  been  first  employed  in  Germany ;  ac* 
cording  to  some  writers,  on  the  murderers 
of  Leopold,  Duke  of  Austria,  in  the  14th 
century.  According  to  the  German  method 
of  this  savage  execution,  the  criminal  was 
kid  on  a  cart-wheel,  with  his  arms  and  legs 
extended,  and  his  limbs  in  that  posture  frac- 
tured with  an  iron  bar.  But  in  France, 
(where  it  was  restricted  to  cases  of  assassi- 
nation, or  other  murders  of  an  atarocious  de- 
scription, highway  robbery,  parricide  and 
rape,)  the  criminal  was  laid  on  a  frame  of 
wood  in  the  form  of  a  St.  Andrew's  cross, 
with  grooves  cut  transversely  in  it,  above 
and  below  the  knees  and  elbows,  and  the 
executioner  struck  eight  blows  with  an  iron 
bar,  so  as  to  break  the  limbs  in  those  places, 
sometimes  finishing  the  criminal  by  two  or 
three  blows  on  the  chest  or  stomach,  thence 
called  €oup9  de  ffrac€.    This  puniriiment 
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abolished  in  France  at  the  Revolution ; 
but  it  is  still  resorted  to  in  Germany,  as  the 
punishment  for  parricide,  the  last  instance 
of  which  took  place  in  1827,  near  Gottin- 
een.  The  assassin  of  the  bishop  of  Erme- 
land  in  Prussia,  in  1841,  was  sentenced  to 
the  wheel.    Bnmde. 

WHITE  RENT.  [L.  Lat.  redditus  o/- 
bus.l  In  old  English  law.  Rent  payable 
in  silver,  or  white  money.  Otherwise  called 
white  farm,  {cUbaJirma,  or  firma  blanca,) 
and  blanchfarm  or  ferme,  (Fr.  blanche  fear- 
me.)    See  Alba  firma,  Blanch  ferme. 

WHOLE  BLOOD.  In  the  law  of  des- 
cent. Blood  which  is  compoimded  wholly 
of  the  same  ingredients;  blood  which 
is  derived  from  the  same  couple  of  ances- 
tors.* A  kinsman  of  the  whole  blood,  is  he 
that  is  derived,  not  only  from  the  same 
ancestor,  but  from  the  same  couple  of  an- 
cestors. For,  as  every  man's  own  blood  is 
compounded  of  the  bloods  of  his  respective 
ancestors,  he  only  is  properly  of  the  whole 
or  entire  blood  with  another,  who  hath,  (so 
far  as  the  distance  of  demrees  will  permit,) 
all  the  same  ingredients  m  the  composition 
of  his  blood  that  the  other  had.  Thus,  the 
blood  of  John  Stiles  being  composed  of 
those  of  Geoffrey  Stiles  his  father,  and 
Lucy  Baker  his  mother,  therefore  his 
brother  Francis,  being  descended  from  both 
the  same  parents,  hath  entirely  the  same 
blood  with  John  Stiles ;  or  he  is  his  brother 
of  the  whole  blood.  But  if,  after  the  death 
of  Geoffrey,  Lucy  Baker  the  mother  mar- 
ries a  second  husband,  Lewis  Gay,  and  hath 
issue  by  him :  the  blood  of  this  issue,  being 
compounded  of  the  blood  of  Lucy  Baker, 
(it  is  true)  on  the  one  part,  but  that  of 
Lewis  Gay  (instead  of  Geoffrey  Stiles,)  on 
the  other  part,  it  hath  therefore  only  half 
the  same  ingredients  with  that  of  John 
Stiles  ;  so  that  he  is  only  his  brother  of  the 
half  blood.     2  Bl.  Com.  227. 

WIC,  Wik,  Wye.  Sax.  [from  Gr. 
iinog,  house.]  In  old  English  law.  A 
house.  Spelman.  A  country  house,  or 
farm,  (wica.)  Cowell.  Conceesimus  An- 
drecB  de  wik,  pro  homagio  et  eervitio  suo, 
wicam  de  manerio  nostro  ;  we  have  granted 
to  i^ndrew  of  the  wik,  for  his  homage  and 
service,  a  wic  of  our  manor.  Chartul. 
Abbat.  Glaston.  MS.  fol.  29,  apud  Cb- 
well. 

A  castle,  (ccuirum.)  Called  wic,  accord- 
ing to  Spelman,  because  constructed  with 
a  rampart,  mound  or  embankment,  in  the 
sense  of  the  Dutch  wiick. 

A  town»  {villa,)  or  village,  {vicus.)    In 
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this  sense,  the  word  is  more  closely  allied 
to  the  Lat.  vicui,  than  the  Gr.  imos,  {su- 
pra,)    Spelman, 

WIC,  Wich,  Wig.  Sax.  [from  Germ, 
taiesdien,  to  recede  or  so  back.]  In  old 
Snghsh  law.  A  bay  of  me  sea,  or  of  riyers, 
{sinus  maris  vel  Jluviorum;)  as  though 
formed  by  a  recess  of  the  land  or  stream. 
Spelman.  A  place  where  ships  lie  and 
unload.    Id,    See  Wig. 

In  old  European  law.  A  grove,  {lucus  ;) 
a  small  wood,  {minuta  sylva.)  L,  Bai- 
toarior.  tit.  21,  §  6.     Spelman. 

WIC,  Wich,  Wick,  A  common  ter- 
mination of  the  names  of  towns  and  villages 
in  England.  In  this  connexion,  Spelman 
supposes  toic  to  denote  a  village  or  wood ; 
and  wich,  a  bay  or  sometimes  a  castle,  as 
Norwich. 

WICK.  A  termination  of  words  de- 
notmg  jurisdiction,  or  limits  of  jurisdiction 
or  authority.  Bailitoick  is  the  district 
within  which  a  buliff  or  sheriff  may  law- 
fully exercise  his  office.  Sheriff-toick  is 
used  in  some  of  the  old  books,  but  is  now 
superseded  by  the  former  word. 

WIDRIGILD,  Widngilt,  Lomb.  In  old 
Lombardic  law.  The  same  as  werigild  or 
wergild,  (q.  v.)  LL,  Longob,  lib.  2,  tit.  1, 
c.  9.     Spelman. 

WIFA,  Wifa.  L.  Lat.  In  old  Euro- 
pean law.  A  mark,  or  siffn,  {signum)  ;  a 
mark  set  up  on  land,  to  denote  an  exclu- 
sive occupation,  or  to  prohibit  entry.  L. 
Boior.  tit.  9,  c.  12.  LL.  Longob,  lib.  3, 
tit.  3, 1.  6.     Spelman. 

WIFARE,  Guifare,  Ouiphare,  L.  Lat. 
In  old  Lombardic  law.  To  set  or  fix  up  a 
mark  or  sign,  {wi/a,  q.  v.)  upon  land  or  a 
house,  [as  a  symbol  of  exclusive  occupancy.] 
Domus  vel  cases  wifentur.  LL.  Longob. 
lib.  3,  tit.  3, 1.  6.  Terram  alienam  sine 
publico  jussu  guifaverit :  put  a  mark  upon 
another's  land,  without  public  order.  Id. 
lib.  1,  tit.  27, 1.  8.     Spelman, 

WIFE'S  EQUITY.  The  equitable  right 
or  claim  of  a  married  woman  to  a  reason- 
able and  adequate  provision,  by  way  of  set- 
tlement or  otherwise,  out  of  her  choses  in 
action,  or  out  of  any  property  of  hers  which 
is  under  the  jurisdiction  of  the  court  of 
Chancery,  for  the  support  of  herself  and 
her  children*  2  Kent's  Com.  139.  1 
White's  Equity  Cases,  306,  note.  Id,  323, 
Am.  ed.  note. 


The  wife's  equity  is  a  chum  which  at- 
taches upon  her  personal  property,  when- 
ever it  b  subject  to  the  jurisdiction  of  the 
court,  and  is  the  object  of  a  suit  in  any 
hands  to  which  it  may  come,  or  in  what- 
ever manner  it  may  have  been  transferred. 
It  makes  no  difference  whether  the  appli- 
cation to  the  court  for  the  property  1ms  by 
the  liusband,  or  his  representatives,  or  as- 
signees, or  by  the  wife  or  her  trustee  seek- 
ing a  provision  out  of  the  property.  5 
Johns.  Chanc.  R,  464.  2  Kent's  Com.  140, 
and  cases  cited  ibid.  As  between  the  hus- 
band and  the  wife,  the  principle  is  that  if 
the  husband  wants  the  aid  of  chancery  to 
enable  him  to  get  possession  of  his  wife's 
property,  or  if  her  fortune  be  within  the 
reach  of  the  court,  he  must  do  what  is 
equitable,  by  making  a  reasonable  provision 
out  of  it  for  the  maintenance  of  her  and  her 
children.  Id,  139,  and  note.  But  the 
wife's  equity  does  not,  according  to  the  ad- 
judged cases,  attach,  except  upon  that  part 
of  her  personal  property  in  action  which 
the  husband  cannot  acquire  without  the  as- 
sistance of  a  court  of  equity.  Id.  141. 
And  see  further,  Id.  139—143.  1  Whiu's 
Eq.  Cos.  305—323.  Id,  323,  Am.  ed. 
note. 

The  doctrine  of  the  wife's  equity  seems 
to  be  recognized  throughout  the  United 
States,  with  the  exception  of  North  Caro- 
lina.    Id,  ibid. 

WIG.  Sax.  db  Germ.  In  old  German 
law.  A  bay  of  the  sea,  or  a  river.  Spel- 
man, citing  B,  Bhenan.  Eer,  Germ,  Ub,  3, 
fol.  217. 

A  wood  or  grove.     Spelman. 

WIGREYE.  Sax.  [from  i^^/^r,  a  wood, 
and  reve,  refa,  an  overseer.]  In  old  Euro- 
pean law.  The  overseer  of  a  wood.  Spel- 
man. 

WILL.  [Lat.  voluntas,  ultima  volun- 
tas, testamentum.]  A  disposition  of  real 
and  personal  property,  to  take  effect  after 
the  death  of  the  person  making  it*  3 
Kent's  Com.  501.— The  legal  declara- 
tion of  a  person's  mind  or  intention,  respect- 
ing the  manner  in  which  he  would  have 
his  property  or  estate  disposed  of  after  his 
death.*  2  Bl,  Com.  499.  1  Jarman  on 
Wills,  (by  Perkins,)  1.  This  definition  is 
founded  essentially  on  that  of  testament  m 
the  civil  law.  See  Testament,  Testamen- 
tum.—  An  instrument  in  writing,  exe- 
cuted in  form  of  law,  by  which  a  person 
makes  a  disposition  <^  his  property,  to  take 
effect  after  his  death. 
A  will,  when  it  operates  upon  personal 
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property,  is  sometimes  called  a  testatnent, 
and  when  upon  real  estate,  a  devise ;  but 
the  more  general  and  the  more  popular 
denomination  of  the  instrument,  embracing 
equally  real  and  personal  estate,  is  that  of 
last  will  and  testament.     3  Kenfs  Com, 
501.     Of  these  several  terms,  it  may  be 
observed  that  "  testament  *'  is  directly  de- 
rived from  the  testamentum  of   the  civil 
law,  and   though   formerly  distin^^hed 
from  a  will,  as  importing  the  appomtment 
of  an  executor,  and  as  particularly  applica- 
ble to  personal  property,  is  now  generally 
used  as  synonymous  with  it.    1  Steph,  Com. 
644.     See  Testament.    Or  rather,  it  may 
be  said  to  be  comparatively  disused,  except 
in  connexion  with  will.     See  infra.     "  De- 
vise" strictly  means  a  disposition  of  real  es- 
tate contained  in  a  will,  as  distinguished 
from  the  instrument  itself.   A  will  may  con- 
tain several  devises.     See  Devise.     "  Last 
toill  and  testament,^*  is  the  formal  denomi- 
nation chiefly  used  as  descriptive  of  the  in- 
strument, either  in  the  will  itself,  or  in  oth- 
er instruments  referring  to  it ;  or  in  plead- 
ings, statutes,  &c.    But  the  simple  term 
willy  is  the  one  most  commonly  used  in  the 
modem  books,  and  even  in  statutes,  as  well 
as  in  common  parlance,  to  denote  an  instru- 
ment containing  dispositions  of  property  to 
take  effect  after  death.     By  the  late  En- 
glish statutes  7  Will.  IV.  and  1  Vict.  c.  26, 
the  word  ♦*  will "  is  declared  to  extend  to 
a  testament,  to  a  codicil,  and  to  an  appoint- 
ment by  will,  or  by  writing  in  the  nature  of 
a  will,  in  execution  of  a  power.     See  1 
Steph.  Com.  646,  note.    And  in  New  York, 
the  term  will  is  declared  by  statute  to  in- 
clude ^codicil.     2  Rev.  St.  [68,  §  Yl,]  12, 

WILL,  Estate  at.    See  Estate  at  will. 

WINCHESTER,  Statute  of.  A  statute 
passed  in  the  13th  year  of  the  reign  of  Ed- 
ward I.  by  which  the  old  Saxon  law  of  po- 
lice was  enforced,  with  many  additional  pro- 
visions. 2  Beeves'  Hut.  163.  Crabb*s 
Hist.  189.  It  was  repealed  by  the  statute 
7  &  8  Geo.  IV.  c.  27.     See  Chnstable. 

WINCHESTER  MEASURE.  The 
standard  measure  of  England,  originally 
kept  at  Winchester.     1  Bl.  Com.  274. 

WISBUY,  LAWS  OF.  A  code  of 
maritime  laws,  compiled  at  Wisbuy,  the 
ancient  capital  of  Gothland  in  Sweden,  to- 
wards the  close  of  the  thirteenth  centiuy ; 
and  which,  soon  after  their  promulgation, 
were  adopted  as  laws  of  the  sea,  by  all  the 
nations  of  northern  Europe.    Even  in  the 


time  of  Cldrac,  (who  published  them,  with 
a  commentary,  in  his  work  entitled  Les  Us 
et  Coutumes  de  la  Mer,)  they  were  still  ob- 
served in  Sweden,  Denmark,  Flanders,  and 
in  the  North  of  Germany.  These  laws  re- 
semble in  many  respects  the  Laws  of  Ole- 
ron,  to  which,  indeed,  according  to  Clebtic, 
they  were  but  a  supplement,  and  they  were 
adopted  as  the  basis  of  the  later  collection 
known  as  the  Laws  of  the  Ijlanseatic  League. 
3  Kent's  Com.  13,  and  note.  1  Duer  on 
Ins.  40,  41.  Introd.  Disc.  Lect.  ii.  They 
have  been  published  in  the  United  States, 
in  the  Appendix  to  the  first  volume  of 
Peters'  Admiralty  Decision. 


WISTA. 
old  records. 

Cowell. 


L.  Lat.      [Sax.  wyst.] 
A  half  a  hide  of  land. 


In 
Spel- 


man. 


WIT,  Wyt.  [Sax.  witan.]  In  Saxon 
and  old  English  law.  Know ;  to  know.  To 
wit :  to  know.  See  To  wit.  An  old  char- 
ter of  Kin^  Athelstan  to  the  chapel  of  St. 
Wilfred  of  Rippon,  given  by  jBlount  in 
rhyme,  commences  with  this  word : 

Wyt  all  that  es  and  es  gan, 

Yat  ik  King  Adelstan 

Aa  given  ate  frelith  aa  I  may. 

And  to  ye  Capitel  of  Saint  Wilfray, 

Of  my  free  devotion, 

Tair  pees  at  Rippon,  &c. 

WITA,  Wyta.  L.  Lat.  [Sax.  wite, 
q.  v.]  In  Saxon  law.  A  fine,  or  mulct ; 
a  penalty ;  a  sum  paid  by  way  of  punish- 
ment for  an  offence.  Spelman.  See  Wite, 
Wyta. 

WITAN.  Sax.  In  Saxon  law.  Wise 
men ;  persons  of  information,  especially  in 
the  laws ;  the  king's  advisers ;  members  of 
the  king's  council ;  the  optimates,  or  princi- 
pal men  of  the  kingdom.  1  Spence's  Chan- 
cery, 11,  note.     Id.  75,  74. 

WITE,  Wit.  In  Saxon  law.  A  fine  for 
an  offence ;  a  pecuniary  punishment  or  pen- 
alty. Distingubhed  from  were,  (q.  v.)  which 
answered  to  the  civil  damages  of  modem 
law.  The  nnte  was  paid  to  the  crown  or 
magistrate,  as  a  punishment  for  the  offence ; 
the  were,  to  the  injured  party,  or  his  rela- 
tives, as  a  satisfaction  for  the  injuij.  Bos- 
worth's  Anglo-Sax.  Diet.  voc.  Were  and 
wite.     Sedgwick  on  Damages,  10,11,  notes. 

An  amerciament,  or  amercement.  Co. 
Litt.  127  a.  A  pecuniary  punishment  im- 
posed upon  the  lighter  class  of  offences, 
which  was  not  fixed,  but  varied  according 
to  the  quality  of  the  offence.  Spelman 
thus  distinguishes  wite  from  were,  making 
the  latter  word  to  signify  a  fine  imposed  up- 
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on  persons  fpiQty  of  bomioide,  and  other 
atrocious  crimes.  Spelman,  yoc.  Wita, 
See  Wyta. 

A  freedom  or  immunity  from  an  amerce- 
ment.    Co.  Liit,  127  a.     Cowell. 

WITENA  DOM.  Sax.  [from  wiian, 
wise  men,  and  dom,  judgment.]  In  Saxon 
law.  The  judgment  of  the  county  court, 
or  other  coiuii  of  .competent  jurisdiction,  on 
the  title  to  property,  real  or  personal. 
1  Spencers  Chancery,  22. 

WITENA-GEMOTE,  Wittena-gemote, 
Gewitena-gemote,  Sax.  [from  witan,  wise 
men,  and  gemote,  a  meeting.]  In  Saxon 
law.  An  assembly  or  meeting  of  the  tinae 
men,  (sapientes,)  or  principal  men  (optima tes) 
of  the  kingdom ;  an  assembly  or  councQ  of 
the  more  solemn  kmd,  frequently  called  by 
the  Saxon  kings ;  otherwise  termed  mkhel- 
synoth,  (q.  v.)  the  great  council.  1  BL 
Com.  148.  1  Spences  Chancery,  73.  The 
superior  court  of  the  kingdom,  {curia  regie,) 
Id.  76.    1  Beeves'  Hiet.  7.    See  9  Co.  pref. 

These  more  solemn  assemblies,  according 
to  Mr.  Spence,  appear  to  have  been  held  in 
the  open  air,  by  public  notice  or  by  par- 
ticular summons,  in  or  near  to  some  city  or 
populous  town;  and  they  are  the  assem- 
blies which  are  called  parliaments  by  the 
writers  after  the  Conquest.  It  appears  to 
have  been  part  of  the  business  of  the  select 
council  which  usually  attended  the  king,  to 
determine  when  these  more  solemn  councils 
should  be  held.  On  some  occasions,  when 
the  throne  was  vacant,  they  met  of  their 
own  authority,  for  the  purpose  of  choosing 
a  sovereign.  1  Spences  Chancery,  78,  and 
notes. 

WITERDEN,  Witereden.  Sax.  [from 
wite,  wise  or  principal  men,  and  rcedan, 
council.]  In  Saxon  law.  A  kind  of  taxa- 
tion among  the  West-Saxons,  imposed  by 
the  public  council  of  the  kingdom ;  a  sub- 
sidy. Spelman.  Munita  ab  omnibus  se- 
cularibusservitutibus,  necnon  regalibus  tribu- 
tis,  sive  taxationibus,  quod  nos  dicimus  wi- 
tereden. Free  of  all  secular  burdens,  and 
also  of  royal  tributes  or  taxes  which  we  call 
witereden.  Chart.  Ethelwulf.  apud  Malm, 
de  Gest.  i?.  hb.  1,  p.  41,  cited  ibid. 

WITEREDEN.  [Sax.  wite-radenne.] 
In  Saxon  law.  The  payment  of  a  wite  or 
fine.     Spelman, 

WITH  STRONG  HAND.  [L.  Lat. 
manuforH,]  In  pleading.  A  phrase  used 
in  deseribing  a  forcible  entiy  in  an  indiot* 


ment,  and  held  to  be  indispenBable.     1F%ar • 
ton*s  Free,  of  Indict.  219,  note  («). 

WITHDRAWING  A  JUROR.  In 
practice.  The  withdrawing  of  one  of  the 
twelve  jurors  impannelled  to  try  a  cause ; 
a  consent  of  parties  that  one  of  the  jurora 
shall  quit  the  jury  box,  which,  by  leaving 
the  jury  incomplete,  necessarily  prevents 
any  further  proceedings  in  the  cause.  The 
withdrawing  of  a  juror  is  always  by  the 
agreement  of  the  parties,  and  is  frequently 
done  at  the  recommendation  of  the  judge, 
where  it  is  doubtful  whether  the  action  will 
lie;  and  in  such  case  the  consequence  is 
that  each  party  pays  his  own  costs.  It  ia 
however  no  bar  to  a  future  action  for  the 
same  cause.  2  Tidd's  Pr.  861,  862. 
1  Arch.  Fr.  196. 

WITHDRAWING  RECORD.  In  prac- 
tice. The  withdrawing  by  a  plaintiff,  of  the 
nisi  prius  or  trial  record  filed  in  a  cause, 
just  before  the  trial  is  entered  upon,  for  the 
purpose  of  preventing  the  cause  from  being 
tried.  This  may  be  done  before  the  jury 
are  sworn,  and  afterwards,  by  consent  <^ 
the  defendant's  counsel  2  Tidd's  Fr.  851 . 
1  Arch.  Fr.  189.     3  Chitt.  Gen.  Fr.  870. 

WITHERNAM.  Sax.  <k  Eng.  [from 
Sax.  feeder,  oder,  other,  and  naam,  a  taking ; 
L.  Lat.  wiihemamium.^  In  practice.  A 
taking  by  way  of  reprisal  ;*  a  taking  or  a 
reprisal  of  other  ffoods,  in  lieu  of  those  that 
were  formerly  t^en  and  eloined  or  with- 
holden.  2  Inst.  141.  A  reciprocal  dis- 
tress, in  lieu  of  a  previous  one  which  has 
been  eloigned.    8  £1.  Com.  148. 

A  capias  in  withernam  is  a  writ  which 
issues  in  cases  where  goods  distrained  have 
been  eloigned,  i.  e.  carried  away,  concealed 
or  otherwise  withheld,  so  that  they  cannot 
be  replevied ;  commanding  the  sheriff  that 
he  take  other  goods  of  the  distrainor,  in 
vnthemam,  that  is,  by  way  of  reprisal  fw 
the  firat  distress,  and  as  a  punishment  for 
withholding  it*  3  Bl.  Com.  ub.  step.  Beg. 
Orig.  82.    F.  N.  B.  69  A.  73  F. 

Withernam  has  been  sometimes  said  to 
be  the  same  with  the  Lat.  veiitum  namium, 
and  L.  Fr.  vee  de  name,  (qq.  v.)  and  is  ac- 
tually expressed  by  these  terms  in  some  of 
the  books.  But  this,  as  Lambard  and  Lord 
Coke  have  shown,  is  clearly  a  corruption  or 
mistake;  for  the  import  of  the  terms  is 
widely  different.  Vetitum  namium  or  ve$ 
de  name,  was  a  prohibited  taking,  or  rather 
the  prohibition  of  a  retaking,  being  the  un- 
lawful detention  of  a  distress,  by  the  dis- 
trainer, by  not  suffering  it  to  be  replevied 
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bj  the  owner.    Bract.  foL  155  b.     But 

taking  in  withernam  is,  as  Lord  Coke  ob- 
serv'es,  a  lawful  taking  by  authority  of  law, 
and  therefore  cannot  be  termed  a  taking 
forbidden,   because  it  is    expressly  com- 
manded to  be  done.     2  Inst.  140.     With- 
emamium   was  in  truth  the  remed;p^  for 
vetitum  namium,  and  followed  immediately 
after  it ;  and  from  this  close  connexion  of 
the  proceedings,  and  the  similarity  in  sound 
between  their  names,  the  error  no  doubt 
arose  of   taking  the  one  for  the   other. 
Withernam  and  vee  de  name  are  both  men- 
tioned, and  distinguished  by  their  proper 
names,  m  the  twenty-seventh  chapter  of 
Britton,  De  prises  des  avers,  as  clearly  ap- 
pears from  the  following  passage.     After 
describing  vee  de  name  (me  withholding  of 
a  distress^  and  the  remedy  for  it  by  wnt  of 
replevin,  it  is  said, — £t  si  les  hestes  soient 
elos  dedens  meson  ou  dedens  parkes,  ou  si 
eles  soient  chases  hors  del  counts,  ou  si  le 
haillife  autre  desturbaunce  trove,  tauntost 
face  prendre  des  testes  le  deforeeour  a  la 
double  value  come  withernam,  et  cele  des- 
tresse  teigne,  sauns  lesser  par  pUvine,  jesques 
taunt  que  la  destresse  alloigne  soit  remene. 
And  if  the  beasts  be  shut  up  in  a  house  or 
in  a  pound,  or  if  they  be  driven  out  of  the 
county,  or  if  the  bailiff  meet  with  other 
hindrance  [in  the  execution  of  the  process,] 
he  shall  forthwith  cause  the  beasts  of  the 
deforcer  [the  distrainor]  to  be  taken  to  the 
double  value,  as  a  withernam,  and  shall 
hold  this  distress  without  delivering  it  by 
plevin  [shall  hold  it  irreplevisable]  until  the 
distress  eloigned  be  dnveh  back.     Britt. 
c,  21.      This  passage  is  almost  a  literal 
translation  of  the  parallel  one  in  Bracton, 
but  it  is  singular  that  in  the  latter  the  word 
withemamium  is  not  used,  though  the  pro- 
ceeding itself  is  clearly  indicated.    Si  autem 
[averif^  inveniri  non  possunt,  eo  quod  alibi 
fugata.  sunt  forte,  vel  extra  comitatum  in 
fraudem,  et  captor  terram  habuerit  in  comi- 
tatu  et  catalla,  capiat  serviens  domini  regis 
de  averiis  illius  in  duplum,  et  ilia  detineat 
donee  averia  sic  abducta  reducantur.     But 
if  the  beasts  cannot  be  found  in  conse- 
quence of  being  driven  elsewhere  or  fraud- 
ulently taken  out  of  the  county,  and  the  de- 
strainor  have  land  and  chattels  [catals,  cat- 
tle] in  the  county,  the  kind's  serjeant  shall 
take  of  those  beasts  twofold  [i.  e.  two  for 
one]  and  shall  detain  them  until  the  beasts 
which  have  been  so  eloigned  be  brought 
back.    Bract,  fol  157.    The   word  wither- 
namium,  however,  distinctly  occurs  in  the 
Register.     Beg.  Orig.  70,  82. 

WITHOUT  DAY.    [L.  Lat.  sine  die; 
L.  Fr.  sans  jour.]    In  practice.    Without 


the  appointment  of  a  day  to  appear  again ; 
discharged  from  further  attendance ;  finally 
dismissed.    See  Sine  die,  Hat  mde  sine  die. 

WITHOUT  IMPEACHMENT  OF 
WASTE.  [L.  Lat.  absque  impeiitione  vas- 
ti;  L.  Fr.  sauns  impeschement  de  wast^ 
In  conveyanomg.  A  clause  frequently  in- 
serted in  leases  for  life,  where  it  \&  intended 
to  ^ve  the  tenant  authority  to  cut  down 
tiniber  on  the  land  leased,  without  makmg 
himself  liable  to  an  action,  or  to  the  statu- 
tory penalty  in  such  cases.  The  clause  it- 
self strictly  signifies,  without  liability  to 
suit  for  waste.  See  Impeachment  of  waste. 
But  according  to  Lord  Coke,  the  tenant  by 
force  of  these  words  is  enabled  not  only  to 
cut  down  timber,  but  to  convert  it  to  his 
own  use ;  and  a  tenant  for  life,  without  im- 
peachment of  waste,  has  a  riffht  to  the  trees 
the  moment  they  are  cut  down.  11  Co. 
82  b.  1  Term  B.  650.  2  Crabb's  Beal 
Prop.  72,  §  1040.  See  1  Hilliard's  Beal 
Prop.  275.  The  clause  is  sometimes  more 
positively  expressed,  "  with  full  liberty  to 
commit  waste."  Id,  ibid.  But  notwith- 
standing such  a  clause,  tenants  for  life  will 
be  confined  to  a  reasonable  exercise  of  the 
right,  and  courts  of  equity  will  always  re- 
strain them  from  committing  malicious 
waste,  to  the  destruction  of  the  estate.  2 
Crabb's  Beal  Prop.  73, 74,  §§  1040—1042. 
1  miliard's  Beal  Prop.  276. 

WITHOUT  RECOURSE.  [Fr.  sans 
recours.]  In  mercantile  law.  A  clause 
used  m  the  endorsement  of  negotiable  in- 
struments, where  the  indorser  mtends  to 
exempt  himself  from  liability  to  other  par- 
ties. 8  Kent's  Com.  02,  03.  Such  an  in- 
dorsement transfers  the  whole  interest,  and 
the  clause  "  without  recourse"  merely  re- 
buts the  indorser's  liability  to  the  indorsee 
and  subsequent  holders.  5  Metcalf's  B. 
201.     Story  on  Bills,  §  214. 

WITHOUT  THIS,  THAT.  FL.  Lat. 
absque  hoc  quod,  sine  hoc  quod  ;  L.  Fr.  sans 
ceo  que.]  In  pleading.  Formal  words  used 
in  plea<fings  by  way  of  traverse,  particularly 
by  way  of  special  traverse,  (q.  v.)  import- 
ing an  express  denial  of  some  matter  of 
fact  aUeged  in  a  previous  pleading.  Steph. 
PI.  168,  169,  179,  180.  Id.  Appendix, 
Note  (48.)    See  Absque  hoe. 

WITNESS.  [Sax.  witnesse,  from  witan, 
to  know ;  Lat.  testis!]  A  person  who  knows 
or  sees  any  thing ;  one  personally  presait* 
Webster. 

In  c<myeyanomg.  One  who  sees  the  ex- 
I  eovtion  of  aa  iostrnment^  and  subsoribes  it 
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for  the  purpose  of  confirming  its  authen- 
ticity by  his  testimony.     Id, 

In  the  law  of  evidence.  A  person  who 
gives  evidence  to  a  judicial  tribunal.  Best 
on  JEvid,  140,  §  114. 

WITTEMON.  [Sax.  wituma,  vmUma.] 
In  old  European  law.  Dower.  LL,  Bur- 
gund,  tit.  69,  §  1.     Spelman, 

WITTESC ALCUS.  L.  Lat.  [from  Sax. 
vfite,  a  fine,  and  scale,  an  attendant.]  In 
old  European  law.  An  officer  by  whom 
fines  were  collected ;  a  bailiflT.  LL,  Bur- 
gund,  tit.  76.     Spelman. 

WLADARIUS.  L.  Lat.  InoldPohsh 
law.  A  steward,  {villicus.)  Stat  Polonies, 
p.  520.     Spelman, 

WODEGELD.  In  old  English  law.  A 
payment  for  wood.     See  Woodgeld. 

WOLD.  Sax.  [L.  Lat.  walda,']  In 
England.  A  down  or  champaign  ground, 
hilly  and  void  of  wood.    Cowell,     Blount, 

WOLF'S  HEAD.  [Sax.  wulves  heved, 
wulves  keofod;  L.  Lat.  caput  lupinum,] 
In  old  English  law.  A  term  applied  to  a 
person  who  had  been  outlawed,  he  being 
said  to  carry  a  wolf's  head ;  implying  that 
he  had  forfeited  the  protection  of  the  law, 
as  a  man,  and  might  be  destroyed  like  a 
wild  beast,  in  case  he  resisted  bemg  taken. 
See  Caput  lupinum. 

WONG,  Wang.  Sax.  In  old  records. 
A  field,  (campus,  arvum,)  Spelman,  Co- 
well, 

WOOD,  [Lat.  boscus;  Ft,  bois,]  that 
is,  growing  wood,  is  distinguished  from 
trees,  in  conveyancing.  A  grant  or  devise 
of  an  interest  in  growing  wood  is  said  to 
convey  an  interest  in  the  soil  itself.  Shaw, 
C.  J.,  13  Pick,  R.  44.  Co,  Litt,  4  b. 
Shep,  Touch,  94.  But  it  is  otherwise  with 
a  grant  or  reservation  o{  trees.  11  Co,  49 
b,  60;  Liford's  case,  1  Jlilliard's  Real 
Prop.  66. 

If  a  man  seised  of  divers  acres  of  wood 
grants  to  another  onrnes  boscos  suos,  (all  his 
woods,)  not  only  the  woods  growing  upon 
the  land  pass,  but  the  land  itself.  Co,  Litt, 
4  b.  Or  at  least  these  words  pass  an  exclu- 
sive right  to  the  land,  so  far  as  is  necessaiy 
for  the  support  of  the  trees.  4  Mc^s.  R, 
268.     2  Hilliard's  Real  Prop,  339. 

WOOD,  [Lat.  lignum,"]  is  held,  in  some 
of  the  old  cases,  to  mean  wood,  cut  down 


or  felled,  not  trees  growing,  aoeordmg  to 
the  verse, 
Arhor  dam  oreooit,  lignum  cam  cresoere  neadt 

1  Ld,  Raym,  959.     Cro,  Jac,  166.     See 
Arbor, 

WOOD-CORN.  In  old  records.  A 
certain  quantity  of  oats  or  other  grain,  paid 
by  customary  tenants  to  the  lord,  for  liber- 
ty to  pick  up  dead  or  broken  wood.    CowelL 

WOOD-GELD,  [from  wood,  and  Sax. 
geld,  a  payment.]  In  old  English  law. 
Money  paid  for  the  liberty  of  taking  wood 
in  a  forest.     Spelman.     Cowell, 

Immunity  from  such  payment.  Spel- 
man,    Co,  Litt.  233  a. 

WOOD-MOTE,  [from  wood,  and  Sax. 
moie,  a  court.]  In  forest  law.  The  old 
name  of  the  court  of  attachments,  other- 
wise called  the  forty  days'  court.  CowelL 
8  Bl,  Com,  71. 

WOOD-WARD,  [from  wood,  and  Sax. 
warde,  guard  J  In  forest  law.  A  keeper ; 
one  whose  office  was  to  protect  the  wood, 
and  who  was  sworn  to  present  all  offences 
against  vert  and  venison,  at  the  forest 
courts.     Cowell,     Spelman, 

WOOLSACK.  In  English  practice. 
The  seat  of  the  Lord  Chancellor  in  the 
House  of  Lords ;  so  called  from  its  beinsr 
a  large  square  bag  of  wool,  without  back 
or  arms,  covered  with  red  cloth.     Brande, 

WORTH,  Weorth,  Sax.  In  old  re- 
cords. A  country  house  or  farm,  {curtis 
sive  habitaiio,)     Spelman,     Cowell, 

WOUND.  [Lat.  vulnus  ;  L.  Lai, plaga  ; 
L.  Fr.  plage,]  In  criminal  law.  An  in- 
jury to  the  person,  by  which  the  skin  is  di- 
vided, or  its  continuity  broken.  So  de- 
fined in  England,  under  the  statute  of  9  Geo. 
IV.  c.  31,  s.  12.  Lord  Lyndhurst,  C.  B., 
Q  Cd  P.  684.  By  "skin"  is  said  to  be 
meant  the  whole  skin ;  a  separation  of  the 
cuticle,  or  upper  skin  only,  is  not  sufficient 
to  constitute  a  wound.  8  C.  db  P.  636. 
See  1  Russell  on  Crimes,  729 — 781. 

WOUNDING.  In  criminal  law.  ITie 
oflFence  of  inflicting  a  wound.  Defined  by 
Blackstone,  "  an  aggravated  species  of  bat- 
tery, consisting  in  giving  another  some  dan- 
gerous hurt."  3  Bl,  Com.  121.  But  the 
term  has  had  a  more  specific  sense  given  to 
it,  under  recent  Englisn  statutes.  1  Rus- 
sell on  Crimes,  729.    See  Wound. 
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WORTHIEST  OF  BLOOD.  In  the 
English  law  of  descent.  A  term  applied 
to  males,  expressive  of  the  preference  given 
to  them  over  females.  See  2  BL  Com, 
284—240. 

WREC.     An  old  form  of  wreck,  (q.  y.) 

WRECCUM,  or  WRECCUM  MARIS. 
L.Lat.  In  old  English  law.  Wreck;  sea- 
wreck  ;  goods  cast  ashore  by  the  sea  from 
a  wrecked  vessel ;  {res  e  naufragio  odducttB 
in  terram,)  Spelman,  5  Co,  106  a,  b; 
Constable's  case,  2  Inst,  167.  Written 
vfreckum  in  Bracton,  vfreetum  maris  in  the 
Register.  Bract  fol.  120.  JReg,  Grig, 
102  b,  126  a.    See  Wreck. 

WRECK,  [from  Sax.  wcec ;  L.  Fr. 
wrek,  wrekke;  0.  Fr.  varech;  L.  Lat. 
wreccum,  wreckum,  ivrectum;  Lat.  navfra- 
gium;  Fr.  naufrage.]  In  English  law. 
Goods  which,  after  a  shipwreck  at  sea,  are 
by  the  sea  cast  upon  the  land.  5  Co.  106  b, 
Constable's  case.  2  Inst.  161.  Goods  cast 
ashore  from  a  wrecked  vessel,  where  no 
living  creature  has  escaped  from  the  wreck 
alive ;  and  which  are  forfeited  to  the  crown, 
or  to  persons  having  the  franchise  of  wreck. 
Oowell.  1  Crabb's  Real  Prop.  607,  §  66C ; 
509,  §§  658,  659. 

In  American  law.  Goods  cast  ashore  by 
the  sea,  and  not  claimed  by  the  owner  within 
a  year,  or  other  specified  period ;  and  which, 
in  such  case,  become  the  proper^  of  the 
state.     2  Kent's  Com.  822.     See  Wreckum. 

WRECK,  Wrec.  [L.  Lat.  wreccum, 
wreckum,'\  In  old  English  law.  Any 
thing  thrown  up  on  the  land  by  the  sea, 
{maris  pectus.)  Spelman.  Lib,  Barnes. 
§  95,  cited  ibid.  Called  in  some  old  char- 
ters, seupwerp^  quasi  sea-up-werp.  Spel- 
man,    Cowell, 

A  thing  thrown  out  of  a  vessel,  with  the 
intention  of  throwing  it  away,  and  which  is 
afterwards  found  ;  a  thing  derelict.  Bract, 
fol.  120.     See  Wreckman, 

WRECK.     See  Shipwreck. 

WRECKFREE,  Wrec/ree,  Wrecfry.  In 
old  English  law.  Exempt  from  the  for- 
feiture of  shipwrecked  goods  and  vessel  to 
the  king.     Cowell. 

WRECKUM,  Wreccum.  L.  Lat.  In 
old  English  law.  Wreck.  A  thing  thrown 
oat  of  a  ship  without  the  intention  of  re- 
claiming iti  Et  sciendum  quod  wreckum 
diei  poterit,  quasi  dtrelictump  ut  si  quid 


(navis  Uvanda  eausA,)  a  naveprqfectum/U' 
erit  ab  aliquo,  sine  animo  retinendi  vel  re- 
petendi,  id  prqprie  did  poterit  wreckum, 
cum  resprqjecia  habita  sit  pro  derelicta  ;  et 
si  habita  sit  pro  derelicta  videri  poterit  per 
profsumptiones,  ut  si  liber  projectus  fuerit, 
utrum  inveniatur  clausus  vel  apertus,  cum 
commode  claudi  possit  et  bene  ;  et  sic  de  si- 
milibus.  And  it  is  to  be  known  that  a 
thing  may  be  called  wreck,  as  being  dere- 
lict, as  if  any  thing  be  thrown  out  of  a  ves- 
sel by  a  person,  (for  the  sake  of  lightening 
the  vessel,)  without  the  intention  of  retain- 
ing or  reclaiming  it,  it  may  be  properly 
caued  wreck,  when  the  thing  thrown  out 
is  regarded  as  derelict ;  and  whether  it  be 
regarded  as  derelict  may  be  judged  by  pre- 
sumptions, as  if  a  book  have  been  thrown 
out  [such  inference  may  be  drawn  from 
the  circumstance]  whether  it  be  found  shut 
or  open,  where  it  could  conveniently  be 
shut ;  and  so  of  like  cases.  Bract,  fol.  120. 
This  definition  of  wreck  seems  to  be  nearly 
or  quite  that  of  jettison,  (q.  v.) 

Goods  or  other  things  cast  ashore  by 
the  sea  from  a  wrecked  vessel.  This  was 
regarded  as  the  proper  sense  of  the  word. 
Item  magis  proprie  did  poterit  wreckum, 
d  navis  frangetur,  et  de  qua  nullus  vivus 
evaserit,  et  maxime  d  dominus  rerum  sub- 
mersus  fuerit,  et  quicquid  inde  ad  terram 
venerit  erit  domini  regis,  nee  aliquis  alius 
aliquid  a  domino  rege  inde  vendicare  poterit 
vel  habere,  quamvis  props  littus  maris  pra- 
dia  possederit,  nid  de  wrecko  habendo  spe- 
ciali  gaudeat  privilegio.  Etquod  hvjus- 
modi  did  debeant  wreckum  verum  est,  nisi 
ita  dt  quod  verus  dominus  aliunde  veniens, 
per  certa  indida  et  signa,  docuerit  res  esse 
stias  ;  ut  si  canis  vivus  inveniatur,  et  con- 
stare  posdt  quod  talis  sit  dominus  illius 
canis  et  illorum  rerum.  Et  eodem  modo  si 
certa  dgna  apposita  fuerint  mercibus  et 
aliis  rebus.  Also,  it  may  with  more  pro- 
priety be  called  wreck,  if  the  ship  be  bro- 
ken, and  no  living  thing  has  escaped  there- 
from, and  especially,  3  the  owner  of  the 
property  have  been  drowned,  and  whatever 
comes  therefrom  to  land,  shall  be  the  king's, 
nor  can  any  one  else  claim  of  the  king  any 
thing  therefrom,  or  have  it,  though  he  may 
be  the  owner  of  lands  near  the  sea-shore, 
unless  he  enjoy  the  special  privilege  of  hav- 
ing wreck.  And  that  things  of  this  kind 
ouffht  to  be  called  wreck,  is  true,  unless  it 
so  happen  that  the  true  owner,  coming  from 
another  quarter  shall,  by  certain  marks  and 
signs,  show  the  thing  to  be  his  property ; 
as  if  a  dog  be  found  alive,  and  it  can  be 
evident  that  such  person  is  the  owner  of 
that  dog,  and  of  those  things.  And  in  the 
same  way  if  certain  marks  have  been  put 
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The  foregoing  passage  of  Bracion  was 
written  before  the  statute  of  Westminster 
the  First,  in  which  the  law  of  wreck  is  laid 
down  in  the  following  terms.  De  wreck 
de  mere  est  aecarde  que  la  ou  home,  chien, 
ou  chat  escape  vive  hors  de  la  nee/e,  la  neefe 
ou  bateW,  ou  nul  rien  que  la  eins  fuit  ne 
soit  wreck,  <fec.  Concerning  wreck  of  the 
sea,  it  is  agreed  that  where  a  man,  a  dog,  or 
a  cat  escape  alive  out  of  the  ship,  the  ship 
or  boat  or  any  thing  in  them  shall  not  be 
adjudged  toreck,  but  the  goods  shall  be 
saved  and  kept,  &c.  So  that,  if  any  sue 
for  those  goods,  and  afterwards  prove  that 
they  were  his,  or  perished  in  his  keeping, 
within  a  year  and  a  day,  they  shall  be  re- 
stored to  him  without  delay.  And  if  not, 
they  shall  remain  to  the  king.  Stat, 
Westm,  1.  c.  4.  These  two  passages  have 
often  been  quoted  together,  that  of  Bracton 
being  relied  on  by  those  who  have  contend- 
ed for  a  broader  view  of  the  law  of  wreck 
than  seems  to  be  authorized  by  the  letter 
of  the  statute.  Both  mention  the  escape 
of  a  live  animal  from  the  vessel,  as  a  cir- 
cumstance which  would  take  from  the 
ffoods  the  character  of  wreck ;  the  statute 
declaring  it  to  be  the  absolute  criterion  by 
which  it  was  to  be  determined  whether  the 
goods  were  wreck  or  not;  but  Bracton 
mentioning  it  only  as  a  means  of  proof  by 
which  the  owner  might  show  his  property. 
Bracton  however,  it  will  be  seen,  goes  far- 
ther than  the  statute,  laying  down  the  doc- 
trine, in  the  important  clause  with  which 
the  passage  quoted  from  him  concludes, 
that  if  the  owner  could  prove  his  property 
by  marks  upon  the  poods,  they  were  not  to 
be  considered  as  wreck.  In  the  case  of 
Hamilton  and  Smith  v.  Davis,  (6  Burr. 
2782,)  this  clause  was  relied  upon  by  the 
plaintiffs'  counsel  as  an  authority  to  show 
that  the  goods  were  no  wreck,  there  being, 
in  that  case,  marks  apparent  upon  them. 
The  defendant's  ^counsel  rested  upon  the 
strict  letter  of  tlie  statute,  and  contended 
that  as  no  living  creature  had  come  from 
the  ship  to  the  shore,  the  goods  were  le- 
gally lorec^;  arguing  also  that  Bracton  had 
mis-stated  the  law,  and  was  unsupported 
by  any  other  writer,  and  was  contradicted 
by  the  Mirror,  ancient  charters  and  ancient 
acts  of  parliament.  Lord  Mansfield  m  de- 
livering the  opinion  of  the  court,  adopted 
the  more  liberal  view  of  Bracton,  which  he 
considered  as  according  with  the  common 
law  before  the  statute,  (the  statute  itself 
having  always  been  recognised  as  declara- 
tory of  the  common  law.)    See  2  Kent^s 


Com.  822.  It  will  be  observed  that  Black- 
stone  is  quoted  by  the  defendant's  counsel 
in  this  case,  as  favoring  the  stricter  int»- 
pretation  of  the  statute,  in  opposition  to 
Bracton.  But,  in  the  editions  of  Black- 
stone  since  published,  the  decision  in  this 
very  case  is  quoted  with  approval,  as  set- 
tling the  doctrine  on  the  more  liberal  basis. 

1  BL  Com.  291,  202.  As  to  the  accord- 
ance of  the  American  law  with  Bracton,  see 

2  JETent's  Com.  822. 

Lord  Mansfield,  in  the  case  above  quoted, 
observed,  in  allusion  to  the  language  of  the 
statute,  and  the  construction  of  it  contend- 
ed for  on  the  part  of  the  defendant,  that 
there  was  no  ground  for  a  forfeiture  of  the 
goods  upon  the  distinction  between  a  man 
or  other  animal  coming  to  shore  alive,  or 
not  alive ;  that  the  coming  to  shore  ai  a 
dog  or  a  cat  alive,  could  be  no  better  proof 
than  if  they  should  come  ashore  dead ;  that 
the  escaping  alive  made  no  sort  of  differ- 
ence ;  and  uiat  if  the  owner  of  the  dog,  or 
cat,  or  other  animal  was  known,  the  pre- 
sumption of  the  goods  belonging  to  the 
same  person  would  be  equally  strongjvheth- 
er  the  animal  was  alive  or  dead.  That  an 
importance,  however,  was  attached  to  the 
circumstance  of  life  in  the  animal,  in  such 
cases,  seems  clear,  not  only  from  the  lan- 
guage of  the  statute,  but  from  the  express 
words  of  Bracton,  who  enumerates  it  as  one 
(and,  indeed,  mentions  no  other)  of  the  tn- 
dicia  and  sipna  by  which  the  owner  might 
prove  his  property,  supposing  there  were 
no  marks  upon  the  goods  themselves.  Si 
cams  vivus  inveniatur,  if  the  owner's  dog 
were  found  alive  on  the  shore,  the  behavior 
of  the  animal  towards  his  master  would 
furnish  in  itself  a  natural  indicium  of  the 
greatest  importance  in  identifying  him,  so 
that  constare  possit  quod  talis  sit  dominu* 
illius  cam's,  and  then  the  presumption  fol- 
lowed, that  the  owner  of  the  dog  was  the 
owner  of  the  goods  that  came  ashore  with 
the  dog.  Such,  at  least,  seems  to  be  the 
reasonable  interpretation  of  the  passage, 
otherwise  it  is  difficult  to  exp^n  why  the 
canis  vivus  is  so  prominently  mentioned  by 
this  author. 

It  may  be  observed  in  addition,  that  in  a 
writ  in  the  Register,  on  the  subject  of 
wreck,  the  escape  of  a  live  animal  from  the 
ship  is  expressly  made  a  criterion  whether 
the  goods  washed  ashore  were  forfeitable  as 
wreck ;  the  persons  to  whom  it  is  directed 
bemg  instructed  to  inqiure  whether  any 
person  escaped  alive  from  the  ship  to  land 
or  not,  ana  to  award  the  goods  to  the 
claimants  on  th^  making  proof  of  prc^>ert7» 
provided,  however,  some  animal  have  es^ 
oaped  a/mfrom  the  said  ship,  {^um  iamm 
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aUquodamaial  aiiieta  navi  vivum  waserit) 
Eeg.  Orig.  126. 

WRECTUM.  L.  Lat.  In  old  English 
law.  Wreck.  HaJbere  cansueverunt  wrec- 
tum  maris  infra  pracinetum  tnanerii  pra- 
dicii  ;  have  been  accustomed  to  have  wreck 
of  the  sea,  within  the  precinct  of  the  manor 
aforesaid.  Beg.  Orig.  102  b.  Ac  si  wree- 
tum  /uissent,  eeperunt  et  asportaverunt ; 
took  and  carried  away,  as  if  they  were 
wreck.    Id.  126. 

WREK,  TTre**,  TTre^ifee.  L.Fr.  Wreck. 
2>«  wrek  de  meer  trove ;  of  wreck  of  the 
sea  found.  Britt.  c.  17.  33.  De  wrekkes 
de  meer  trove.    Id.  c.  29. 

WRIT,  [from  Sax.  writan,  to  write; 
Lat.  breve  ;  L.  Fr.  hrrfe,  href  brief e,  brief  ve; 
Scotch,  brieve,']  In  practice.  A  judicial 
instrument  by  which  a  court  commands 
some  act  to  be  done  by  the  person  to 
whom  it  is  directed.  An  instrument 
in  writing,  in  an  epistolary  form,  running 
in  the  name  of  the  sovereign  of  a  state, 
and  issued  out  of  a  court  of  justice  under 
seal,  either  as  the  commencement  of  an  ac- 
tion or  during  its  pro^ss,  directed  to  a 
sheriff  or  other  ministerial  officer,  or  to  the 
party  intended  to  be  bound  by  it,  and  com- 
manding some  act  therein  mentioned  to  be 
done  at,  or  within  a  certain  time  specified. 
Writs  directed  to  officers  always  contain  a 
command  to  return  them  on  a  certain  day, 
called  the  return  or  return  day,  (q.  v.)  and 
all  writs  are  usually  witnessed  or  tested  in 
the  name  of  the  chief  justice  or  principal 
judge  of  the  court  out  of  whibh  they  are 
issued.  The  term  writ  is  supposed  by  Mr. 
Reeves  to  have  been  derived  from  the  fact 
of  these  formula  having  always  been  ex- 
pressed in  writing^  being  in  this  respect 
distinguished  from  all  the  other  proceedmgs 
in  the  ancient  action,  which  were  conducted 
orally.     1  Beeves'  Hist.  95.     2  Id.  266. 

The  distinction  of  writs  into  original  and 
judicial,  was  a  fundamental  and  highly  im- 
portant one  in  old  English  law  and  practice. 
Original  writs  were  mandatory  letters,  (so 
termed  from  their  epistolary  form,)  issuing 
out  of  the  court  of  chancery  under  the  great 
seal,  constituting  the  foundation  of  actions, 
and  being  the  first  proceeding  in  them. 
Judicial  writs  were  those  which  issued 
after  the  action  had  been  thus  commenced, 
and  they  were  issued  out  of  the  court  in 
which  it  was  pending,  and  under  the  seal 
of  such  court.  8  Bl.  Com^  278,  282.  See 
Original  writ,  Judicial  wrii.  The  Begister 
of  Wriiiy  the  great  r^poiiteiy  of  these  for- 
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mulae  is  divided  into  two  parts ;  the  Beg^ 
ister  of  Original  writs,  and  the  Begister  of 
Judicial  writs.  In  modem  times,  original 
writs  have  fallen  into  disuse,  and  most  of 
them  have  been  expressly  abolished  in 
England.  And  indeed  the  proceeding  bg 
writ,  in  general,  seems  to  have  been  super* 
seded  in  a  considerable  degree  by  other  ju- 
dicial instruments,  though  none  of  these 
appear  to  equal  it  in  point  of  expressiveness 
and  formal  effect. 

WRIT.  [Lat.  breve,  litera,  Uteres.]  In 
old  English  law.  An  instrument  in  the 
form  of  a  letter ;  a  letter  or  letters  of  attor- 
ney, {litera  procuratorice.)  This  is  a  very 
ancient  sense  of  the  word.  Bracton  ob- 
serves that  where  a  person  had  a  charter 
or  deed  of  land,  and  a  letter  of  attorney 
from  the  mntor  to  deliver  seism,  it  was 
said  m  English,  l^ee  itOi  botlie  taitf t  anH  cf^attct. 
Bract,  fol.  40. 

Letters  patent  and  letters  close  are  oth- 
erwise called  writs  patent  and  writs  close. 
2  Bl.  Com.  846. 

WRIT.  In  Scotch  law.  A  writing;  an 
instrument  in  writing,  as  a  deed,  bond,  con« 
tract,  Ac.  2  Forbes*  Inst,  part  2,  p.  175 — 
179. 

WRIT  OF  ENTRY.  See  I^ntrg,  Writ  of. 

WRIT  OF  ERROR.  [L.  Lat.  breve  de 
errore;  L.  Fr.  brefe  d*  errour.]  In  prac- 
tice. A  writ  to  correct  error;  called  at 
length  in  the  old  books,  breve  de  errore  cor- 
rigendo,  a  writ  about  correcting  error ;  the 
abbreviation  of  which  {breve  de  errore)  has 
been  literally  translated,  writ  of  error. 
Sometimes  simply  termed  error.  Defined 
by  Lord  Coke  to  be  a  writ  which  "  lieth 
where  a  man  is  grieved  by  any  error  in  the 
foundation,  proceeding,  judgment  or  exe- 
cution [of  a  suit,]  and  thereupon  it  is  called 
Breve  de  errore  corrigenda.  But  without 
a  judgment,  or  an  award  in  nature  of  a 
judgment  no  writ  of  error  doth  lie ;  for  the 
words  of  the  writ  be,  si  judicium  redditum 
sit,  [if  judgment  be  given ;]  and  that  judg* 
ment  must  regularly  be  given  by  judges  of 
record,  and  in  a  court  of  record,  and  not  by 
any  other  inferior  judges  in  base  courts; 
for  thereupon  a  writ  of  false  judgment  doth 
lie."    Co.  Litt.  288  b.    See  Error,  writ  of. 


WRIT  OF  INQUIRY. 
Writ  of 


See  Inquiry, 


WRIT  OF  RIGHT.  [Jj.  UX.  breve  d€ 
recto  ;  L.  Fr.  brefe  de  droit.]  In  old  prac- 
tice.   A  writ  which  lay  to  recover  lands  m 
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fee  simple,  imjustlj  withheld  firom  the  true 
proprietor ;  the  great  and  final  remedy  for 
the  recoyeiy  of  the  right  of  property  (jus 
propristatis,)  or  mere  right,  (jus  tnerum,) 
BB  distinguished  from  the  right  of  posses- 
sion. 3  Bl.  Com.  194,  101.  Bo9coe'i 
Beal  Act,  19.  It  was  in  its  nature  the 
highest  writ  m  the  law,  and  lay  only  of  an 
estate  in  fee  simple,  and  not  for  mm  who 
had  a  less  estate.  It  lay  concurrently  with 
all  other  real  actions,  in  which  an  estate  of 
fee  simple  might  be  recovered ;  and  it  also 
lay  after  them,  being,  as  it  were,  an  appeal 
to  the  mere  right,  when  judgment  had  been 
had  as  to  the  possession  in  an  inferior  pos- 
sessory action.     3  Bl.  Com.  193. 

Writs  of  right  have  been  abolished  in 
England,  by  statute  3  and  4  Will.  lY.  c. 
27.  3  Steph.  Com.  492.  They  have  been 
abolished  idso  in  some  of  the  United  States, 
and  are,  in  general,  disused  in  practice. 
See  4  Kent^9  Com.  70,  note. 

To  WRITE.  [Sax.  tmten;  Lat.  seri- 
here.']  To  express  ideas  by  letters  visible 
to  the  eye.  Kent,  C,  14  Johns.  E.  491. 
To  impress  letters  upon  paper  or  parchment 
with  pen  and  ink,  with  a  pencil,  or  with 
any  other  instrument  or  material  which  can 
make  them  permanently  visible.*  The 
term  includes  the  impression  of  letters  with 
types  and  ink.     See  Writing. 

WEITERTO  THE  SIGNET.  In  Scotch 
law.  An  officer  nearly  corresponding  to 
an  attorney  at  law,  in  English  and  Amer- 
ican practice.  Writers  to  the  signet,  called 
also  clerks  to  the  signet,  derive  their  name 
from  the  circumstance  that  they  were  an- 
ciently clerks  in  the  office  of  the  Secretary  of 
State,  by  whom  writs  were  prepared  and 
issued  under  the  royal  signet  or  seal,  and 
when  the  signet  became  employed  in  ju- 
dicial proceedings,  they  obtained  a  monop- 
oly of  the  privileges  of  acting  as  agents  or 
attomies  before  the  court  of  Session. 
Brande,  voc.  Signet. 

WRITING.  [Lat  scriptura;  L.  Fr. 
eseript.l  The  expression  of  ideas  by  letters 
viable  to  the  eye.  Kent,  C,  14  Johns.  B. 
491 — ^The  outward,  visible  form  in  which 
the  contract,  will  or  direction  of  a  person  is 
expressed ;  and  which  in  many  cases  con- 
stitutes an  essential  part  of  it.*  Termed 
in  the  old  books,  one  of  the  garments  Hu. 
Fr.  gamements,  L.  Lat  vestimenta,)  or  a 
contract  or  obligation.  Bract,  fbl.  99. 
Britt.  c.  28. 

Writing  is  an  essential  requisite  to  the 
validity  of  a  deed  or  conveyance  of  land, 
and  to  many  other  eontiaots^  sueh  as  bonds. 


bills,  noiesy  leasesm  certain  cases,  and  eyen 
the  mformal  memoranda  required  by  tlie 
statute  of  frauds.  2  Bl.  Com.  297.  4 
Kent*s  Com.  450 — 462.  Writing  consti- 
tutes, also,  an  essential  part  of  nearly  all 
judicial  prooeedinas.  But  foriting  is  not, 
m  these  cases,  confined  to  the  ordmaiy  and 
popular  signification  of  the  tenn,-ihe  foima- 
tion  of  letters  by  ptn  and  ink.  Hie  mode 
or  manner  of  impressing  the  lettera  is  ao 
part  of  the  substance  or  definition  of  writing. 
Kent,  C,  14  Johns.  B.  491.  The  law  luM 
gone  so  far  as  to  prescribe  the  material 
upon  ichdch  the  writing  is  to  be  made ;  and 
hence  a  deed  is  required  to  be  written  on 
paper  or  parchment,  and  not  on  wood  or 
stone.  Thas,  it  is  observed,  was  for  the 
sake  of  durability  and  safety,  and  is  all  the 
regulation  that  the  law  has  prescribed.  But 
the  instrument,  or  the  material  bg  vhiek 
letters  are  to  be  impressed  on  paper  or 
parchment,  has  never  yet  been  defined. 
Kent  C,  uh.  sup.  Hence  prisUing  is 
writmg,  in  the  le^  sense  of  the  term,  and 
an  instrument  Sie  words  of  which  are 
printed  either  wholly  or  in  part,  is  equally 
valid  with  an  instrument  written  with  a  pen. 
2  Bl.  Com.  297.  Even  writing  with  tiUad 
pencil,  (liable,  as  it  is,  to  be  eflBused,)  has 
been  held  sufficient  in  many  cases.  See 
14  Johns.  .S.  491.    See  Signature. 

WRITING.  [Lat  seriptum:  L.  Fr. 
eseript.]  A  thmg  written;  a  written  in- 
strument or  document  See  Seriptum. 
Best  on  Evid.  289—241. 

WRITING  OBLIGATORY.  [L.  Lat 
seriptum  obUgatorium.]  The  technical  name 
by  which  a  bond  is  described  in  pleading. 
^^Bond. 

WRITTEN  LAW.  [Lat/Maer^tciii, 
lex  seripta  ;  Gr.  9^6fM»i  l/'^fd^p.]  One  of 
the  two  leading  divisions  dL  the  Roman  law, 
comprising  the  Uges,  pUbiseita,  senatus- 
consiUta,  prineipum  placita,  magistratuum 
edicta,  sni  responsa  prudentum.  Inst.  1. 
2.8. 

Statute  law ;  law  deriving  its  force  ham 
express  legislative  enactment  1  Bl.  Com. 
62,  85. 

WRONG.  [L.  Fr.  tort,  Lat  ta/ttrta.] 
The  violation  ota  right,  or  of  law,  eiUier  by 
a  positive  act,  or  negatively,  by  withholding 
from  another  that  which  is  his  due,  or  n^- 
lecting  to  comply  with  some  express  re- 
quirement of  law ;  an  inj  wy.    See  Injuria. 

Literally,  wrung,  or  twisted ;  the  oppo- 
site of  rt^&^wluich  also  literally  means 
straight.    The  Fr.  tort,  (from  Lat  torinm^ 
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twisted,  from  torquere,)  has  precisely  the 
saane  meaning. 

The  idea  of  rights  naturally  suggests  the 
correlatiye  one  of  wrongs ;  for  every  right 
is  capable  of  being  violated.  A  right  to 
receive  payment  for  goods  sold  (for  exam- 
ple,) implies  a  wrong  on  the  part  of  him 
who  owes,  but  withholds  the  price ;  a  right 
to  live  in  personal  security,  a  wrong  on  the 
part  of  him  who  commits  personal  violence. 
And  thwefore,  while  in  a  general  point  of 
view,  the  law  is  intended  for  the  establish- 
ment and  maintenance  of  rights,  we  find  it, 
on  closer  examination,  to  be  dealing  both 
with  rights  and  wrongs.  It  first  fixes  the 
character  and  definition  of  rights,  and  then, 
with  a  view  to  their  effectual  security,  pro- 
ceeds to  define  wrongs,  and  to  devise  the 
means  by  which  the  latter  shall  be  pre- 
vented or  redressed.     1  Steph.  Com,  126. 

A  private  wrong,  is  otherwise  termed  a 
civil  mjury ;  a  public  wrong,  a  crime,  or 
misdemeanor.  See  Private  tvrongs,  Puh- 
lie  vmmgs, 

WRONGOUS.  In  Scotch  law.  Wrong- 
ful ;  unlawful ;  as  torongous  imprisonment. 
£rsk.  Fr.  b.  4,  tit.  4,  §  26. 

WULTAVA,  Wulitava.  L.  Lat.  In 
old  European  law.  A  disfiguring  of  the 
face.  Addit,  ad  L.  Frison,  tit.  3,  §  16. 
Spelman. 

WULVESHEVED.  Wulfesheofod.  Sax. 
[from  iDulfe,  wolf,  and  hsofod,  head.]  In 
Saxon  law.  Wolf's  head ;  a  term  applied 
to  an  outlaw.  Si  vero  posiea  repertus  fue- 
rit,  et  retineri  possit,  vivus  regi  reddetur, 
vel  caput  ejus,  si  se  defenderit,  Lupinum 
enimgerit  caput,  quod  Anglice  eVulbesjftebeH 
dieitur.  But  if  he  be  afterwards  found, 
and  can  be  taken,  he  shall  be  brought  to 
the  king  alive,  or  his  head,  if  he  defend 
himself.  For  he  carries  a  wolf's  head,  which 
is  called  in  English  wulvesheved,  LL.  Edw, 
Copf.  c.  T,  [8.J     Spelman. 

WURTH.  Sax.  In  Saxon  law.  Wor- 
thy ;  competent ;  capable.  Atheswurthe  ; 
worthy  of  oath ;  admissible  or  competent 
to  be  sworn.     Spelman.    See  Othesworthe. 

WYTA,  Wita.  L.  Lat.  In  Saxon  and 
old  English  law.  A  fine,  or  mulct ;  a  wite, 
(q.  V.)  Ex  hisplaeitis,  quatdam  emendan- 
tur  centum  solidis  ;  qucsdam  wera,  qucedam 
fvyta ;  qucsdam  emendari  non  possunt. 
Of  these  pleas,  some  may  be  made  amends 
for,  [satisfied  or  discharged,]  by  payment 
of  a  hundred  shillings;  some  by  a  were, 


some  by  a  wite;  some  cannot  be  made 
amends  for.  LL.  Hen.  I.  c.  13,  Spel- 
man, voc.  Wita. 


X.  A  contraction  of  the  word  extra, 
used  in  citing  that  part  of  the  canon  law 
called  Gregory's  Decretals,  thus :  cap.  8.  X. 
de  regulis  juris. 

XAIPEIN,  Xalqeiif,  Gr.  [Lat.  salve, 
salutem.]  Hail;  health;  greeting.  A 
word  used  in  Greek  conveyances,  corres- 
ponding with  the  Latin  salutem,  (q.  v.) 
IHg,  8.  3.  37. 

XENODOCHIUM.  Graeco-Lat.  [from 
Gr.  Ssvodoxioi,  from  Si^og,  a  guest,  and 
Sixofuxk,  to  receive.]  In  the  civil  and  old 
English  law.  An  mn  allowed  by  public 
license,  for  the  entertainment  of  strane^ers, 
and  other  guests.     Calv,  Lex,     CoweU. 

A  hospital ;  a  place  where  sick  and  in- 
firm persons  are  taken  care  of.  Cowell 
10  Co,  pref. 

XEURTE.  L.  Fr.  A  corruption  of 
seurte,  or  suerie,  (q.  v.)    Kelham, 

XPHSl^,XQr^aig.  Gr.  [Lat.tt«u«.]  In 
the  civil  law.  Use.  Calv.  Lex,  See 
Usus, 


YA  ET  NAY.  In  old  records.  Mere 
assertion  and  denial,  without  oath.  Quod 
homines  sui  (Ripponienses)  sint  credendi 
per  suum  Ya  et  per  suum  Nay,  in  omnibus 
querelis  et  euriis  ;  that  his  men  (of  Rippon) 
may  be  believed  on  their  yea  and  on  their 
nay,  in  all  plaints  and  courts.  Chart. 
Athelstan,  Reg.  1  Mon,  Angl.  173  a» 
Cowell.    Blount, 

YALEMAINES,  Jalemiens,  L.  Pr. 
At  least;  nevertheless;  however.  Kel- 
ham.   Plowd.  219. 

YARD,  [from  Sax.  gyrdan,  to  enclose ; 
Lat.  eurtis.']  An  enclosed  space  or  area, 
generally  attached  to  a  dwelling  house.  A 
common  term  in  deeds.  1  Chitt.  Qen,  Pr. 
176. 

YARD-LAND.  [Sax.  gyrdland ;  L. 
Lat.  virgata  terra.]  In  old  English  law. 
A  measure  of  land!  of  uncertain  quantity, 
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varying  from  fifteen  to  fortj  acres.     Spel- 
man,  voc.  Virgata  terra, 

YAUE,  Tave.  L.  Fr.  Corrupted 
forms  of  enue  and  ewe,  (qq.  v.)  following 
the  pronunciation.     Kelham, 

YCEL.  L.  Fr.  It;  this;  the  same. 
En  ycel ;  in  it     X.  Fr,  Diet,     Kelham, 

YCEMENT.  L.  Fr.  Thus;  in  like 
manner.     Kelham, 

YCE8TES.     L.  Fr.    These.    Kelham, 

YCEUX,  Tceaux,  L.Fr.  Those;  them. 
Kelham. 

YCONOMUS,  Oeeonomus.  L,  Lat. 
In  old  records.  An  advocate  or  defender ; 
a  patron.     Cowell, 

YEAR.  [Sax.  ^ear;  Lat.  annw*,  L.  Fr. 
annan!]  The  period  of  three  hundred  and 
sixty-five  days,  or  twelve  calendar  months. 
2  Bl,  Com,  140.  Co,  Litt,  135.  Cro, 
JoA,  166.  1  N,  Y,  Bev,  St,  [606,1  G16, 
§  8.  By  the  statute  21  Hen.  III.  the  in- 
creasing day  in  the  leap-year,  together  with 
the  preceding  day,  were  directed  to  be  ac- 
counted for  one  dfay ;  and  this  rule  has  con- 
tinued to  be  observed  ever  since.  2  Bl, 
Com,  141.     1  N,  T.  Bev,  St.  uh.  sup, 

YEAR  AND  DAY.  FGenn.  Jar  ttnH  tag; 
L.  Lat.  annus  et  dies  ;  L.  Fr.  an  et  iour,\ 
A  period  of  time  limited  by  law  for  many 
purposes,  and  which  in  some  cases  deter- 
mines a  right,  in  others  works  a  prescrip- 
tion. Thus,  wreck  and  estrays  become 
the  property  of  the  crown  or  state,  unless 
claimed  by  the  owner  within  a  year  and  a 
day.  1  Bl.  Com.  292,  297.  2  Kenfs 
Com,  359,  360.  So,  in  criminal  law,  in 
ordsr  to  make  the  killing  of  a  person  mur- 
der, it  is  requisite  that  the  party  die  with- 
in a  year  and  a  day  after  the  stroke  re- 
ceived, or  cause  of  death  administered. 
4  BL  Com,  197,  306.  Co.  Litt.  264  b. 
So,  in  practice,  execution,  according  to  the 
English  rule,  cannot  be  issued  after  a  year 
and  a  day  from  the  time  of  perfecting  Judg- 
ment, without  a  scire  facias,  2  Tid^s 
Pr.  1102.  Arch.  JN'.  Praet.  666.  So  in 
admiralty  law,  a  claim  to  property  captured 
as  prize  must  be  interposed  within  a  year 
and  a  day,  otherwise  condemnation  follows 
as  of  course.     2  Gallison's  R,  886,  888. 

In  the  old  law  of  England,  the  period  of 
a  year  and  a  day  was  allowed  or  prescribed 
for  other  purposes ;  as  for  making  claim 
upon  a  fine  or  final  judgment  in  a  writ  of 


right,  and  for  bringing  an  appeal  of  death  by 
a  wife  or  heir.  Co,  Litt.  264  b.  Protections 
were  allowed  but  for  a  year  and  a  day,  and 
if  a  villein  remained  in  ancient  demesne  a 
year  and  a  day,  he  was  privileged.  Id, 
ibid. 

In  the  early  maritime  ordinances  of 
France,  in  the  laws  of  Oleron  and  in  the 
Consolato  del  Mare,  the  same  period  is  fixed 
as  the  limitation  of  right  in  cases  of  ship- 
wreck. Consol.  del  Mare,  ch.  262.  Les 
Us  el  Coutumes  de  la  Mer,  63,  54.  Laws 
of  Oleron,  80.  And  this  was  in  accordance 
with  the  civil  law.  Cod.  de  Naufragiis, 
lib.  xi.  tit.  6.  1.  2.  Peckius  ad  Mem 
Naut,  889.    Story,  J.,  2  Gallison's  B.  888. 

In  the  Book  of  Feuds,  the  h&ws  of  the 
Lombards,  and  the  Formularies  of  Linden- 
brog,  the  same  period  is  prescribed  in  the 
case  of  forfeitures,  warranties,  &c.,  and 
Spelman  considers  it  to  be  essentially  of 
German  origm.     Gloss,  voc.  Annua  et  dies. 

The  day,  in  this  period,  is  in  modem  law 
the  ordinary  day  of  twenty-four  hours.  In 
the  German  law  of  the  middle  ages,  how- 
ever, it  meant  a  period  of  six  weeks.  Spel- 
man quotes  an  old  German  Glossary  that 
Jar  unH  tag  (st  sit^s  \notitn  utOt  tin  fat; 
Year  and  day  is  six  weeks  and  a  year.  See 
Heineccius  De  prascriptione  annali  juris 
Lubecensis  a  Jure  communi  diversa,  (Opera 
Minora,  Syll.  I.  Exerc.  26.)  It  is  gener- 
ally supposed  to  have  been  added  to  the 
year  in  order  to  remove  any  doubt  as  to 
the  completion  of  the  year  by  inclusive  or 
exclusive  computation  of  the  first  or  last  day. 
2  Chitt.  Gr,  Pr.  107,  citing  Palmer's  Fr. 
Lords,  116,  note.  Mr.  Erskine  observer 
that  "  a  day  is  adjected  to  the  year,  in  may 
orem  evidentiam,  that  it  may  clearly  appear 
that  the  year  itself  is  elapsed."  Krsk.  Fr. 
b.  1,  tit.  6,  §  22.  And  see  2  Gallison's  B. 
388,  389,  note. 

YEAR-BOOKS.  The  oldest  English  re- 
ports extant,  beginning  with  the  reign  of 
Edward  II.  and  ending  with  the  reign  of 
Henry  VIII.  They  derive  their  name  from 
the  circumstance  of  having  been  annually 
published,  and  are  called  by  old  law  writers, 
"  books  of  the  years  and  terms,"  or  "  books 
of  the  terms  and  years,"  1  Bl.  Com.  72. 
Co.  Litt.  116  b.  Doct.  d:  Stud,  Dial.  1, 
ch.  9.  2  Beeves*  Hist.  357.  They  consist 
of  eleven  parts  or  volumes  written  in  Law 
French,  and  extend  over  a  period  of  nearly 
two  hundred  years.  The  series  however  is 
in  some  parts  broken,  and  many  years  are 
found  without  a  smgle  report.  Thus  in  the 
reign  of  Edward  III.  the  1 1th  to  the  16th, 
the  19th  to  the  20th,  and  the  8ist  to  the 
87th  are  without  a  report.    The  case  is  tlie 
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same  during  the  whole  of  the  reign  of  Rich- 
ard II.  and  the  Sd,  4th  and  6th  years  of 
Henry  V. ;  the  6th,  6th,  18th,  16th,  16th, 
17th,  2dd,  24th,  26th,  26th  and  29th  of 
Henry  VI.:  the  17th,  18th  and  19th  of 
Henry  YII. ;  and  the  1st,  to  the  12th;  the 
16th,  16th,  17th,  20th  to  the  26th,  and  the 
28th  to  the  end  of  the  reign  of  Henry  VIII. 
Many  of  the  omitted  cases  are  however 
to  he  found  in  the  Ahridgments  of  Stat- 
ham,  Brooke  and  Fitzherhert,  as  also  in  the 
reports  of  Dyer,  Jenkins,  Eeilway  end  Ben- 
loe.  The  use  of  the  Year  Books  was  in- 
deed superseded  in  a  great  degree  hy  the 
ahridgments  just  named,  and  in  modem 
law  they  are  rarely  referred  to.  But  they 
are  still  regarded  as  authority,  and  have 
been  followed  in  some  very  recent  English 
cases.  See  1  B.  A.  0,  410.  14  Mee9  dk 
W,  689.     8  Man.  Or,  <fe  SeotL,  61,  arg. 

YEAR,  DAY  AND  WASTE.  [L.  Lat. 
annuSt  dies  et  vaatum  ;  L.  Fr.  an,  jour  et 
vfcuit.l  In  English  law.  A  privilege  or 
prerogative  of  the  crown  to  have  the  lands 
and  tenements  belonging  in  fee  simple  to 
persons  attainted  for  murder,  for  a  year  and 
a  day,  and  to  commit  waste  therein  at 
pleasure.  4  Steph,  Com,  460.  4  Bl, 
Com,  386. 

YEME.  In  old  lecords.  Winter;  a 
corruption  of  the  Lat.  hieme.  Reddendo — 
ad  feitum  S,  Martini,  in  yeme ;  rendering 
at  the  feast  of  St.  Martin,  in  winter.  Co- 
well,  Kelham  gives  it  as  a  law  French 
word. 

YEMER.  L.  Fr.  [from  Lat  hiemare,] 
To  winter.     Kelham, 

YEOMAN,  Yoman,  Yeman.  [from  Sax. 
geman,  common.]  In  English  law.  A 
commoner;  a  freeholder  under  the  rank  of 
gentleman.  Cowell,  Camd,  Brit,  106. 
A  man  who  has  free  land  of  forty  shillings 
by  the  year;  who  was  anciently  thereby 
qualified  to  serve  on  juries,  vote  for  knights 
of  the  shire,  and  do  any  other  act,  where 
the  law  requires  one  that  is  probus  et  lega- 
lis  homo.  1  Bl.  Com,  406,  407,  2  InsU 
668.     3  Steph.  Com,  16. 

This  term  is  occasionally  used  in  Amer- 
ican law,  in  the  description  of  persons  in 
legal  instruments,  hut  without  any  definite 
meaning.  The  fictitious  bail  John  Doe  and 
l^chard  Roe,  are  generally  described  as 
yeomen, 

YEOVEN,  Yeven.  0.  Eng.  In  old 
records.    Given.   Yeoyen,  (given,)  the  day 


and  year  first  above  written.  Cowell,  The 
Dictum  de  Eenilworth  concludes,  "  Yeoven 
and  proclaimed  in  the  castle  of  Kenil worth, 
the  day  before  the  Calends  of  Novemb. 
Anno  1266."  Id,  Cowell  supposes  it  to 
be  a  corruption  of  the  Sax.  geofian,  to  give. 

YIELDING  AND  PAYING.  In  con- 
veyancing.  The  initial  words  of  that  clause 
in  leases,  in  which  the  rent  to  be  paid  by 
the  lessee  is  mentioned  and  reserved.  Cor- 
responding to  the  reddendum  or  reddendo, 
(qq.  V.)  of  old  conveyancing.  Cowell  and 
Blount  suppose  "  yielding"  to  be  a  corrup- 
tion of  the  Sax.  geldan,  or  gyldan,  to  pay. 

The  words  "  yielding  and  paying"  have 
been  held  to  constitute  an  implied  covenant, 
and  not  to  bind  the  le<»ee  after  assignment 
of  the  lease.     9  Vermont  R,  191. 

YEULX,  Yeux,  Yex,  Yes,  L.  Fr.  Eyes. 
Kelham. 

YINGEMAN.  A  word  occurring  in  the 
laws  of  Henry  I.  (c.  16)  which  Spelman 
thinks  might  be  a  mistake  for  Ynglishman, 
or  Englishman. 

YL.  L.  Fr.  He ;  it.  A  corruption  of 
U.     Ylsemhle;  it  seems.    Kelham, 


YO,  Joe,     L.  Fr.     Water. 
A  corruption  of  eau,  or  ewe. 


Kelham, 


YORK,  Custom  of,  A  custom  of  the 
province  of  York  in  England,  by  which  the 
effects  of  an  intestate,  after  payment  of  his 
debts,  are  in  general  divided  according  to 
the  ancient  universal  doctrine  of  the  pars 
rationabilis,  2  Bl,  Com,  618.  2  Steph, 
Com.  264. 

YORK,  Statute  of.  An  important  En- 
glish statute  passed  at  the  city  of  York,  in 
the  twelfth  year  of  Edward  II.  containing 
provisions  on  the  subject  of  attomies,  wit- 
nesses, the  takinffof  inquests  by  nisi  prius, 
&c.  2  Reeves'  Hist,  299—802.  CrabVs 
Hist,  208. 

'rnOBOAON/Yno^olor.  Gr.  [from 
^o^&lXeiv,  to  add  a  less  to  a  greater.]  In 
the  civil  law.  An  addition  to  a  woman's 
dowry,  {incrementum  dotis,)      Calv.  Lex. 


'YHOeHKH,  'Ynodinti.  Gr.  [from 
^oxi^iva$,  to  put  under.}  In  the  civil  law. 
A  kind  of  pledge  in  which  the  possession 
of  the  thing  pledged  remamed  with  the 
debtor.     Calv.  Lex.    See  Hypotheea. 
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ZTO 


L.  Fr.    Winter. 


YVERNAGIIJM.  L.  Lat.  [from  Fr. 
yveme,  winter.]  In  old  records.  Wintcr- 
seedneas ;  season  for  sowing  com,  [grain.] 
Cowell,    Blount, 


ZABULUM.    L.  Lat.    In  old  records. 
Coarse  sand  or  grayel.    Blount 


ZnOHB.  [L.  Lat.  zuekeue,  L.  Fr.  9on^ 
eheA  In  old  records.  A  withered  or  dry 
stock  or  stab  of  a  tree.      Cowell,    BUm^U 

ZYGOSTA'DES.  Gr«co-Lat.  [Lat. 
libripens,']  In  the  civil  law.  A  weigher ; 
an  ofSoer  who  held  or  looked  to  the  balanoe 
in  weighing  money  between  buyer  and 
seller;  an  officer  appointed  to  determine 
controversies  about  the  weight  of  money. 
Spelman, 
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ANCIENT  LATIN  NAMES  OF  PLACES  IN  ENGLAND, 
SCOTLAND  AND  WALES, 

Taken  from  the  Appendix  to  Cowell's  Interpreter,  with  corrections  and  additions. 


Aballaba,  (Appleheia,) 
moreland. 


Appleby  in  West- 


Abbandunum,  {Abendania,)      Abington  in 
Berkshire. 


Ablato  Bulffio. 
Cumberland. 


Bulness  or  Bolness  in 
Now  Bowneas. 


Abone,  (Abonis,)     Avington  or  Aventon  in 
Gloucestershire. 

Abrevicum,     Berwick  on  Tweed. 

Abum,  {AbtM  jEstuaarium,)      The  River 
Humber  in  Yorkshire. 

Achelanda.       Bishop's  Auckland  in  the 
.  county  of  Durham. 

Adelingia.    Athelaey  in  Somersetshire* 

Ad'Lapidem.     Stoneham  in  Hampshure. 

Ad'Fantem,    Pawnton  in  Lincolnshire. 

Adros,  {Andros,  Andrium,)     Bardesey  Isl- 
and, between  Wales  and  Ireland. 

Adumi  Fortus,    Ederington  in  Sussex. 
^budce.    The  Hebrides  Islands. 
JEtana.    Eaton  in  Buckmghamshire. 
Ager  Maridunenm,     Caermarthenshire. 
Alannius,    The  river  Avon  in  Wiltehire. 
Alaunicua  Fortus,    Milford  Haven. 
Alaunodunum.     Mudenheadin  Berkshire. 

Alaunus,  {Alanua.)      The  river  Alne  in 
Northumberland. 

AUmm    Monaaterium.        Whitchurch    in 
Shropslure. 

Almus*    The  riv«r  Alen  in  Dorsetshire,  and 
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another  in   Denbighshire.       The   river 
Alne  in  Warwickshire. 

Alton,  (Alione,  Alone.)  Lancaster.   Whitby 
Castle  in  Cumberland. 

Alone.     The  river  Aln  in  Northumberland. 

Ambogianna,    Ambleside  in  Westmoreland. 

Ambrosii  Burgtis.    Amesbury  in  Wiltshire* 

Anderida.    Newenden  in  Kent. 

Andovera.     Andover  in  Hampshire. 

Anglesega,  Mona,     Anglesey  island. 

Anguillaria  Insula,     The  isle  of  Ely. 

Anguillarium  Monasterium.      The  city  of 
£ly  in  Cambridgeshire. 

AnHvestceum.    The  Land's  End. 

Apiacum,  {Upiacum.)    Pap-Castle  in  Cum- 
berland. 

Aqu€B  CalidcB,  (Aquce  Solis,)      Bath  city 
in  Somersetshire. 

Aqu€Bdunenns  Saltu$.    Waterdon. 

AqtMBvadensis  Foris.     Eiford. 

Aquilixdunum.      Hoxton,   Eaglestown, 
Hawkstown  ? 

Arbeia.    Ireby  in  Cumberland. 

Ariconium,    Eenchester  near  Hertford. 

ArundelicB,  {Arundellum,  Aruniina  vallis,) 
Arundel  in  Sussex. 

ArundinU  Vadum.    Bedbridge  in  Hamp- 
shire. 

Arunue.    The  river  Arun  in  Sussex. 

Arvonka.   Caernarvonshire. 
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Athftnaton,  (Aiharuitoi.)    The  isle  of  Tha 
net  in  Kent. 

Athesis.     The  river  Tees  in  the  county 
of  Durham. 

Atrehatii.    Inhabitants  of  Berkshire. 

Avalonia,     Glastonbury  in  Somersetshire. 

Augiiata  Trinobantum.    London. 

Avona.    The  river  Avon,  in  various  parts 
of  England. 

Avona.     Bungay  in   Norfolk,   Hampton- 
court. 

Avona  vallis.    Avondale  in  Northampton- 
shire. 

Axelodunum,     Hexham  in  the  coimty  of 
Northimiberland. 


B 

Baehelaganos  Sylvoe,    Bagley. 

Badiza,    Bath  in  Somersetshire. 

Badonicus  Mons,    Bannes-down  near  Bath. 

Bainus  Pons,    Bainbridge  in  Yorkshire. 

Balnea,  {Batha,  Bathonia.)     Bath  city. 

Bannavenna,  (Bannaventa.)      Northamp- 
ton. 

Banus.    The  river  Ban  in  Lincolnshire. 

Basenga,  {Basinpum,)     Basing  in  Hamp- 
shire. 

Bateraega,     Battersea  in  Surrey. 

Bearrocscira,     Berkshire. 

Bede/orda,  (Bedfordia.)     Bedford. 

Belg<B.      Inhabitants  of  Somerset,  Wilts 
and  Hantshire. 

Belinus  Sinus.    Belingsgate. 

Bellelanda.     Biland  in  Yorkshire. 

Bella  Desertum,  {Belloclivum,  Bellus  locus.) 
Beldesert  in  Warwickshire. 

Berceia,  Bercheria,     Berkshire. 

Berechingum.    Barking  in  Essex. 

Berclea.    Berkley  in  Gloucestershire. 

Bermundi  Insula.    Bermondsey  in  Surrey. 

Bencieus.    Berwick  upon  Tweed. 

Beverlea.    Beverley  in  Yorkshire. 

Beverlacensis.    Of  Beverley. 

Bibrocassi,  {Btbroci.)       The  hundred  of 
Bray  in  Berkshire. 

Bimonium,  {Binonium,  Binovia,  Bimmum, 


Vinovia.)    Binchester  in  the  bishopric  of 
Durham. 

Blacamora.  Part  of  the  North  Ridmg  of 
Yorkshire. 

Blanco/orda.    Blandford  in  Dorsetshire. 

Blatum  Bulgium.  Bowness  in  Cumberland. 

Blestium.    Old-Town  m  Herefordshire. 

Boccinum.     Buckingham. 

Borcovicum,  {Borcovicus.)  Berwick  upon 
Tweed. 

Boielega.    Boteley  near  Oxford.  • 

Bovium.    Boverton  in  Brecknockshire. 

Braboniacum,  Brougham  in  Westmore- 
land. 

Bracchium.     Burgh  in  Yorkshire. 

Brachilega.  Brackley  in  Northampton- 
shu*e. 

Brannodunum.    Branchester  in  Norfolk. 

Branovium,  {Brannovium,  Branoricum, 
Bravinum,  Branconium,)  The  city  of 
Worcester. 

Brechinia.     Brecknock  city. 

Bremenium.  Rochester  m  Northumber- 
land. 

Brementonacum.  Overborough  in  Lanca- 
shire. 

Brementuraeum. 
land. 

BrenttB  Vadus.    Brentford  iu  Middlesex. 

Brigantes.  Inhabitants  of  Yorkshire,  Lan- 
cashire, Durham,  Westmoreland  and 
Cumberland. 

BriganHum.    York  city. 

Brige,  (Brage.)    Broughton  in  HampshnB. 

Bristolia,  (Bristouw.)    The  city  of  Bristol. 

Broeavvm,  (Brocave,  Broconiacum,  Bra- 
vonacis,  Brovoncusum,)  Brougham  in 
Westmoreland. 

Bueostenum.    Buxton  in  Derbyshire. 

Budeforda.    Bedford. 

Bullaum  Silurum.  Buelth  in  Brecknock- 
shire. 

Burrium.    Usk  in  Monmouthshire. 


Cacaria,  (Galcaria,  Oalaium.)     Tadcaster 
in  Yorkshire. 

Oa$r  Peris.    Pori-chester. 


Brampton  in  Cumber- 
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Caer  Severus^    Sarisbnry. 

Casarea.    The  isle  of  Jersey. 

Casaro-magus.  Burgsted  and  Brentwood 
in  Essex. 

Cdlaeum,  (Calagum.)  Overborough  in 
Lancashire,  Whealp  Castle  in  Cumber- 
land. 

Calaterium  Nemus.  The  forest  of  Galtres 
in  Yorkshire. 

Caiedoma.    Scotland. 

Oaledonius  Oceanus.    The  Scottish  sea. 

Caleva,  {Catena.)  Wallingford  m  Berk- 
shire. 

Calna.    Calne  in  Wiltshire. 

Calania.    Coldingham  in  Scotland. 

Camboricum,  (Camboritutn.)    Cambridge. 

Cambria.    Wales. 

Camolodunum,  {Camoludunum,  Camulo- 
dunum,  Camudolanum,)  Maiden  in  Es- 
sex. 

Candalia.    Kendal  in  Westmoreland. 

Cantahrigia.    Cambridgeshire. 

Cantium,  (Kantium,  ITaneium.)    Kent. 

Cantuaria,    Canterbury. 

Cantuariensis.    Of  Canterbury. 

Carleolum,    Carlisle  in  Cumberland. 

Carenii.  Inhabitants  of  Cathness  in  Scot- 
land, according  to  Camden. 

Cassi,  ( Cassii.)  The  hundred  of  Cayshow 
in  Hertfordshire. 

Cassiterides.    The  isles  of  Scilly. 

Oamvelauni  Oppidum.  The  old  city  of 
Yerulam. 

Castra  Alata,  {Caatrum  Alatum  Castrum 
Puellarum.)    Edinburgh  in  Scotland. 

Caatra  Exploratarum,  Burgh  on  the  Sands 
in  Cumberland. 

Castrum  De  Viea,  Castrodunum.  Devises 
in  Wiltshire. 

Caiaracta.  The  river  Swale  in  Richmond- 
shire. 

Catuellani,  ( Cattidudant,  Caihricludani, 
Caitieuchlani. )  The  inhabitants  of  Buck- 
ingham, Bedford  and  Hertfordshires. 

Cavoda.    Cawood  in  Yorkshire. 
Cerdici^Vadum.    Chardford  in  Hantshire. 
CeriUca,    Cardiganshire. 


OeroH  Imuia,  {Cerietia.)  Chertsey  in 
Surrey. 

Cervi  Insula.    Hartle-Pool  in  Durham. 

Cestria,  (  Chestrum.)    Chester  city. 

Chineplissi  Casirum.    Kenilworth  castle. 

Cheva.    Kew  in  Surrey. 

Ciceastria,  ( Cieestria,)  Chichester  in  Sus- 
sex. 

Cireneestria.  Circester  or  Cirencester  in 
Gloucestershire. 

Clara-fonianus,  {Clarus/ons,)  Sherburne 
in  Dorsetshire. 

Claudia,  (Claudiocestria,  Clevum,  Glevum.) 
Gloucester  city. 

Clausentum.    Southampton. 

Coccium.    Ribchester  in  Lancashire. 

CoUmia,  (Coludi,  Cddania,)  Coldingham 
in  Scotland. 

Calcestria,    Colchester  in  Essex. 

Colonia  Victricenm.    Maiden  in  Essex. 

Colunum.    Colnbrook  in  Middlesex. 

Cambretanium,  ( Combreiovium,)  Bretten- 
ham  in  Suffolk. 

Chncangium.    The  barony  of  Eendale. 

Condate.    Congleton  in  Cheshire. 

Condercum.  Chester-le- street  in  the  county 
of  Durham. 

Cononium.    Chelmsford  in  Essex. 

Conovius.  The  river  Conway  that  divides 
Caernarvonshire  from  Denbighshire. 

Convention,  (Convennos  Insula.)  Convey 
island  at  the  mouth  of  the  Thames. 

Conveniria,  (Caventria,)  Coventry  city 
in  Warwickshire.  i2e^.  Orig.  182,  b. 

Corta,  {Curia.)  Corebridge  m  Northum* 
berland. 

Corinia,    Cornwall. 

Corinium.  Cirencester  in  Gloucestershire, 
according  to  Camden. 

Coritani,  {Coritavi.)  Inhabitants  of  Lm- 
colnshire,  Leicestershire,  Rutland,  Derby 
and  Nottinghamshire. 

ComavU,  {Comabii.)  Inhabitants  of  Shrop- 
shire, Cheshire,  and  the  adjacent  districts . 

Comubia.    Cornwall.    Braei.  fol.  407. 

Comutum  Monastsrium.  Homchurch  in 
Essex. 

Chrstopilum,  {Corsiopitum,  Curia.)    Core- 
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bridge  upon  Tyne,  according  to  Talbot. 
Morpeth  in  Northumberland,  according 
to  Camden. 
Cotteswoldia.  Cotswold  in  Gloucestershire. 

Crecolada,    iOrmcolada,)      Creeklade    or 

Cricklade  m  Wiltshire. 
Cridea.    Crediton  or  Curton  in  Devonshire. 

Crococalana,    (Crocolana,)      Ancaster   in 
Lincobishire. 

Croylandia,      ( Orowlandia,      Crulandia. ) 
Crowland  in  Lincolnshire. 

Cumbria,  (Cumberlandia.)     Cumberland. 
Rep.  Grig,  206  b,  207. 

Cunetio.    Marlborough  in  Wiltshire. 


D 


Damnonii,  (Dumnonii,)  Inhabitants  of 
Devonshire  and  Cornwall. 

Danica  Sylva.  Andredswald  Forest  in  Sus- 
sex. The  forest  of  Dean  in  Gloucester- 
shire. 

Damnontorum  Promontorium.  The  Lizard 
in  Cornwall. 

Danuhia.  The  forest  of  Dean  in  Glou- 
cestershire. 

Danum.    Doncaster  in  Yorkshire. 

DanuB,  The  river  Dane  in  Lincolnshire. 
The  Dan  or  Daven  in  Cheshire.  The 
Don  in  Yorkshire. 

Barbia,  {Derbia,)     Derby. 

JDarbimsis  Comitatus,    Derbyshire. 

Darventia,  {Derveniio.)  The  river  Der- 
went  in  Derbyshire. 

Darvemum.    Rochester  in  Kent. 

De  Alio  Fecco.  High  Peak ;  the  Castle  of 
the  Peak  in  Derbyshire. 

Dea,  Diva,  The  river  Dee  in  Scotland. 
L.  LaL  Diet. 

Dei  Locum.    Godstow  in  Oxfordshire. 

Deira  Sylva.  Deirhurst  in  Gloucester- 
shire. 

Dela.    Deal  in  Kent. 

Delgovitia.    Godmanham  in  Yorkshire. 

DemeidB,  (Dimecice.)  Lihabitants  of  West 
South  Wales. 

Demetia.    West  South  Wales. 

Denhighia.    Denbigh  in  Deabighshire. 

Derbia,    Derbyshire.     Beg.  Grig.  101  b. 
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Derentivadum.    Dertford  in  Kent 

Auldby   upon    Derwent   in 


Derwentio. 
Yorkshire. 

Deva.    The  river  Dee  in  Cheshire. 
Devana  urbs,  (Deva.)    Chester  or  West- 
chester. 
Devonia.     Devonshire.     Reg.  Grig.  63. 
Divi8€B,  {Divisio.)    Devizes  in  Wiltshire. 

Dorcestria,  (Dorhceitria,  Dorkeeesiria, 
Domsetta.)  Dorchester  City  in  Dorset- 
shire.    Reg.  Grig.  l79  b. 

Dorcinia  Civitas,  {Durocaetrum.)  Dor- 
chester in  Oxfordshire. 

Dor/ris,  (Doris,  Dubris.)     Dover  in  Kent. 

Dorobemia,  {Dorovemum,  Durovemum.) 
Canterbury  in  Kent. 

Dorsetania,  (Dorsettia,  Duria  Provincia.) 
Dorsetshire.     L.  Lai.  Diet. 

Dome.    The  river  Dor  in  Hertfordshire. 

Doveria,  [Dovoria,  Dovorria.)  Dover  in 
Kent.    L.  Lai.  Diet.    Reg.  Grig.  103  b. 

Dunelmensie  Comitatus.  The  county  of 
Durham. 

Dunelmia,  {Dunelmum,  Dunelmus,  Dun- 
holmus,  Dunolmum.)    Durham  city. 

Dunum,  {Dunue  Sinus.)  Dunsbey  near 
Whitby  in  Yorkshire. 

Dunvieus,  Felicis  Gppidum.  Flixton  in 
Suffolk. 

Duria  Provincia,    Dorsetshire. 

Dumovariu,  (Durvonovaria.)  Dorchester 
in  Dorsetshire. 

Duroeobrivee.    Bedbum  in  Hertfordshire. 

Durolenum,  {Durolevum.)  Lenham  in 
Kent. 


Durolipons. 
denshire. 

Durolitum. 

Durotriges. 


Gormanchester  in  Huntbg- 


Layton  in  Essex. 

Inhabitants  of   Dorsetfihire, 
and  the  adjacent  districts. 


E 


JEast'Sexena,  {Eesexia.) 

Ebodia.    The  isle  of  Aldemey. 

JEboracum,  {£buracuin.)    York  city. 

Eborum.     York.     Bract,  fol.  407.    Reg, 
Grig.  61  b. 
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Iklmundi  Burgus.    Bury  St.  Edmonds  m 
Suffolk. 

Miiinenon  Gabranionieorum.    Sowerby  ia 
Yorkshire. 

MiensU  Insula.    The  isle  of  Ely. 

Ellandunum.    The  old  name  of  Wilton  in 
Wiltshire. 

Mteahamum,    Eltham  in  Kent. 

EminenUor,    Easton-ness  in  Suffolk. 

JShvesum,     (JEvestamum,)      Evesham    or 
Evesholm  m  Worcestershire. 

Epeiaeum,    {Epiacum,)       Pap-Castle    in 
Cumberland. 

Epidium,    Cantire  in  Scotland. 

Etocetum,    Uttoxeter  in  Staffordshire,  ac- 
cording to  Camden. 

Eubonia.    The  Isle  of  Man. 

Exa,    The  river  Eze  in  Devonshire. 

Exonia,    Exeter  city  in  Devonshire. 

Exploratorum  Castra,    Burgh  upon  Sands 
in  Cumberland. 


Fala.    The  river  Vale  m  Cornwall. 

Falensis  Partus.    Falmouth  in  ComwaD. 

Fanum   Sancti  Albani.       St.   Albans  in 
Hertfordshire. 

Fanum  Saneti  Iltuti.       St.   Lantwit  in 
Glamorganshire. 

Fanum  Ivonis  Persa,  {PersuB.)    St.  Ives 
in  Huntingtonshire. 

Fanum  Zeonis.     Leommster  in  Hereford- 
shire. 

Fanum  Neoti.    St.  Keots  in  Huntington- 
shire. 

Fanum  Beguli.    St  Andrews  in  Scotland. 

Fanum  Saneti  Stephani.    Eirkby  Stephen 
in  Westmoreland. 

Fausiini  Villa.     Bury  St.   Edmonds,  in 
Suffolk. 

Fawenses.     Inhabitants  of  Foy  or  Fowey 
in  Cornwall. 

FibriUga,  {Fibrolega,)    Beverley  in  York- 
shire. 

Flintia.    Flint-town. 

Fans  Bridgida.    Bride-weU  in  London. 

Fans  Clarus.    Sherborne  in  Dorsetshire. 


Fantanensis  Ecclesia.  Wells  in  Somerset- 
shire. 

Fretum  Britannicum,  {Fretum  Gallkum, 
Freium  Morinorum.)  The  Straits  of 
Dover  or  Calais. 


G 


Gabrantanicorum,  {Gahrantavicarum,  Salu- 
taris  Partus,  Partuosus  Sinus.)  Sow- 
erby  in  Yorkshire. 

Gabracentum,  {Gabrasenium.)  Gateshead 
in  Durham. 

Gadeni.  Inhabitants  of  Boxburgh,  Selkirk, 
Peebles,  and  Lanarkshires  in  Scotland. 

Galava,  (Gallava.)  Walwick  in  Northum- 
berland. 

Gallatum,  ( Gallagum.)  Whealp  or  Whea- 
lop  Castle  in  Cumberland. 

Gallena,  {Galleva.)  Wallingford  in  Berk- 
shire. 

Ganganorum  Promontarium.  Lheyne  in 
Caernarvonshire. 

Garianum,'  (Garanum.)  Yarmouth  in 
Norfolk. 

Garrienis,  {Gargenus.)  The  river  Yare  in 
Norfolk. 

Gausenna,  {Gausennis.)  Brig-Casterton 
m  Lincolnshire. 

Geldefarda.     Guildford  m  Surrey. 

Genumia.    North  Wales. 

Gesariacum.  The  strait  between  En- 
gland and  the  isle  of  Wight. 

Gippeuficus,  {Gipudcus,  Gippus.)  Ips- 
wich in  Suffolk.  2  Ld.  Raym.  1239. 
2  Salk.  434.  Anciently  called  Gyppens- 
wich. 

Glamargania,  {Glamargantia,)  Glamor- 
ganshire. 

Glasconia,  {Glastonia,  Glestonia.)  Glas- 
tonbury m  Somersetshire. 

Glavama,  {Glevum.)    Gloucester. 

Glocestria,  {Gloucestria,  Glaveceastria, 
Glovemia.)  Gloucester,  Beg.  Orig. 
268  6. 

Glatia,  {Glota.)  The  river  Clyde  in  Scot- 
land.    The  isle  of  Arran. 

Gabanium.  Abergavenny  in  Monmouth- 
shire. 

Goderici  Castrum.  Goodrich  Castle  in 
Herefordshire. 
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OratUa.    Cambridge,  according  to  some. 

Gravesenda,  (Greva,)     Gravesend  in  Kent. 
Called  Grevesham  in  Domesday  Book. 

Grenavicus,    {Grenoviettm,     Greenwicum.) 
Greenwich  in  Kent. 

Guala.    Wales. 

Guerfa,    The  river  Wharf  in  Yorkshire. 

Guldonicus  Clivus.     Guy-CliflF  near  War- 
wick. 

Guineihia,    Wales. 

Guldforda.     Guildford  in  Surrey. 

Gumieasirum,    {Gumiccaier.)      Godman- 
chester  in  Huntingtonshire. 

Gtoallia.    Wales.    L.  Lat  Diet. 


H 

ffabitancum,     Risingham  in  Northumber- 
land. 

Hadriani  Murus.     The  Picts'  Wall. 

HaguUtadunum,    Hexham  in  Northumber- 
land. 

Hamptuna.    Southampton  in  Hantshire. 

HanUmia.    Hantshire,  or  Hampshire. 

Hdrefordia.    Hereford  city, 

Hastings,    Hastings  in  Sussex. 

Helenum  Promantorium.    The  Land's  End. 

HelieMB  Ckenobium,     Ely   city   in  Cam- 
bridgeshire. 

Henlega,      Henley-upon-Thames,   in  Ox- 
fordshire. 

Herefardia,     Hereford  city. 

Herffordia.    Hertford. 

Hertfordia  (Jomitatus.    Hertfordshire. 

JSetfa.    Hithe  in  Kent.    Sraet,  fol.  118. 

Hihernia,     Ireland.     Bract,  fol.  395  b. 

ffinchesega.    Hinkesey  near  Oxford. 

ffithinus  Partus.    Hithe  in  Kent. 

Hollandia,  {ffoylandia.)    Holland ;  a  part 
of  Lincolnshire. 

ffomelea.    The  river  Humble  in  mntshire. 

Srofi  Civitas,    Rochester  in  Kent. 

Humhra.    The  river  Humber  in  Yorkshire. 

JSundesdena,    {JIunsdona.)      Hunsdon  in 
Herefordshire. 

ffungreforda.    Hungeiford  in  Berkshire. 


Em 


SunUngdonia,     Huntingdon  or  Huntiiif- 
denshire.     JReg.  Orig,  105. 

HuntingdonensU  Ager.     Huntingtonshire, 

Hurstelega.    Hurstley. 

Hydropolis,    Dorchester  in  Oxfordshire. 


Icdtu  {IHui)  Portut,    Calais  in  Fnmee. 

Iceni.      Inhabitants  of   Suffolk,   Norfolk, 
Cambridge,  and  Huntingtonshires. 

leiani,  {Isianos.)     Ixworih  in  Suffolk. 

leta.    The  Isle  of  Wight. 

Idumanum  Aestuarium.    The  river  Black- 
water  in  Essex. 

Ingirvum.       Jarrow    in    the   county    of 
Durham. 

Insula  Vecta,  (Veetis,  Veetesis.)    The  isle 
of  Wight.     Beg.  Orig.  62. 

Interamna,    Twinhambum  in  Dorsetshire. 

Isaca,  (Isea.)    The  river  Exe  in  Devon- 
shire. 

Isc4i  Bamnoniorum.    Exeter  city. 

Ischalis.    Inelchester  or  Ilchest^  in  Som- 
ersetshire. 

Isidis  insula.    Ouseney  near  Oxford. 

Isidis  Vadum.    Ouseford  or  Oxford. 

Isis.    The  river  Isia.    The  river  Ouse. 

Isuria.    Yorkshire. 

Isurium,    Aldborough  in  Yorkshire. 

Ituna.    The  river  Eden  in  Westmorelaad 
and  Cumberland. 

Itunna.    The  river  Eden,  or  Solway  Frith 
Scotland. 


Kanus.    The  river  Ken  in  Westmoreland. 

Keneta.    The  river  Kennet  in  Wiltshire. 

Keresburga.    Carisbrook  Castle  in  the  isle 
of  Wight. 

Kestevena.    Kesteven;  a  part  of  Lincoln- 
shire. 

JTinebantum   Oastrum.    Kimbolton  Cattle 

in  Huntingtonshire. 
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Laetodarum,  {Zactodurum,  Laetorodum, 
Lactorudum.)  Lutterworth  or  Lough- 
borough in  Leicestershire.  Stony  Strat- 
ford in  Buckinghamshire. 

Lagecium,  {Legiolium,)  Castleford  in 
Yorkshire. 

Lamitka.    Lambeth  in  Surrey. 

Lancastrian    Lancaster;  Lancashire. 

Landava.    Llandaff  in  Wales. 

Lanffanwn  Promontorium,  Lheyne  pro- 
montory in  Caernarvonshire. 

Zegaeestria,  {Leffecestria.)    Leicester. 

Leicestria,  {Leieeastria,  Lieeatria.)  Leices- 
ter, Zeycestria,  Leicestershire.  Beg. 
Grig.  196  b,  197. 

Zeogaria,  (Legoria. }    Leicester. 

Zeonense,  (Leofense,  Leovense)  Camohium, 
Leonis  Monasterium,  Leominster  in  He- 
refordshire. 

Letha,    Leith  in  Scotland. 

Leucarum.    Loghor  m  South  Wales. 

Lickfeldia,    Litchfield. 

Lide/orda,    Lidford  in  Devonshire. 

Liddmus,  The  river  Ledden  in  Hereford- 
shire. 

Limenus.    The  river  Rother  in  Yorkshire. 

Idmericensis  Comitatus,  Limerick  county 
in  Ireland.    L.  Lat,  Diet, 

LimodovMu,    limehouse  near  London. 

Idmpida  Sylva,  Sherwood  Forest  in  Not- 
tinghamshire. 

Idncolnia,  (^Lindecollinum,  lAndecollina  civi 
tus.)  Lincoln  city.  LineoltUa ;  Lincoln- 
shire. Brac^..  fol.  809.  Reg,  Grig, 
34,  65. 

Lindesfama,  {Lindisfamum,)  Holy  Isl- 
and, orFam-Isle  on  the  coast  of  North- 
umberland. 

Idndocollinum,  (Lindocolina,  Lindon,  Lin- 
dum.)    Lincoln  city. 

Linnum  {Linum)  Regis.  Lynn  m  Nor- 
folk, King's  Lynn. 

Zogii.  Inhabitants  of  the  east  coast  of 
Sutherland  and  Caitheness-shires  in  Scot- 
land. 

LamitMs.    Lambeth  in  Surrey. 


Zondonense  Oppidum,  {Londinia,  Londi' 
nium,  Lundinum,  Londonia,  JJundinum, 
Lundonia,  Lundonium.)  London.  Reg. 
Grig.  24  b. 

iKmeastria.    Lancaster. 

Lugus.    The  river  Lug  in  Herefordshire. 

Lucopibia,  (Luguhallia,  Lvguballum,  Lu- 
guvallum.)  Carlisle  city  in  Cumberland. 


Lychefeldia. 
shire. 


Lichfield  city  in  Stafibrd- 


M 


Madus  Vagniaea,  {Vagniacum.)  Maid- 
stone in  Kent. 

Afaga,  (Magi,  Magna,  Magnis.)  Old 
Radnor. 

Magnitum,  {Magionimum,  Magovinium, 
Magiovintum.)  Dunstable  in  Bedford- 
shire. 

Maglova,  (Maglona.)  Maclenith  in  Mont- 
gomeryshire. 

Magna.  Chester  in  the  Wall,  near  Halt- 
whistle  in  Northumberland. 

Magnus  Portus.  Portsmouth  in  Hamp- 
shire. 

Maidulphi  Curia,  (Maidulphi  Urbs, 
Maldunense  monasterium,  Malmeshuri^ 
urn.)    Malmesbury  in  Wiltshire. 

Mala  Platea.    Ilstreet  in  Cheshire. 

Malvemia,  {Malvumum.)  Malvern  in 
Worcestershire. 

Malus  Passus.    Malpas  in  Cheshire. 

Mammucium,  (Maneunium.)  Manchester 
in  Lancashire. 

Manduessedum.    Manchester  in  Warwick- 
shire. 
Mannia.    The  isle  of  Man. 
Mannenses.    Inhabitants  of  the  isle  of  Man. 
Manucium.    Manchester  in  Lancaster. 
Mare  Sabrinianum.    The  Severn  Sea. 
Maridunum.     Caermarthen  town. 
Marlebrigia.    Marlborough  in  Wiltshire. 

Massamensis  Pons,  Masham  Bridge  in 
Yorkshire. 

Manditi  Castrum.  St.  Mawe's  Castle  in 
Cornwall. 

Mealdunum.    Maldon  in  Essex. 

Medeguaia.    The  river  Medway  in  Kent. 

Medena.    New  Port  in  the  isle  of  Wight* 
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Media,  {Midia,)    Meath  county  in  Ireland. 
Mediolanium,    Middleham  in  Yorkshire. 
Medvaga,    The  river  Medway  in  Kent. 
Meldunum.    Malmesbury  in  Wiltshire. 
Afenavia,  {Menavia  Seeunda.)    The  isle  of 

Man. 
Menevia.     St.  Davids  in  Wales. 
Merionithia,  {Mervinia.)    Merionethshire. 
Merlebrigia.    Marlborough. 
Mersia,    The  river  Mersey  in  Cheshire. 

Metaris  JEsiuarium.  The  Washes  m  Nor- 
folk. 

Mevania,     The  isle  of  Man. 

Afiddlesexia,   Middlesex.    Beg.  Grig,  261. 

Afolie.    The  river  Mole  in  Surrey. 

MomorUa.    Munster  in  Ireland. 

Mona,    The  isle  of  Anglesey. 

Monabia,  {Mmoeda,)    The  isle  of  Man. 

Monasterium  de  Bello.  Battle  Abbey  in 
Sussex. 

Monasterium  de  MeUa.  Meaux  Abbey  in 
Yorkshire. 

Monmuthia,     Monmouth. 

MoaocJwpolie,  (Monarchapolis.)  Newcastle- 
on-Tine. 

Mons  Acutus.   Montacute  in  Somersetshire. 

Mens  Dives.    Richmond  in  Surrey. 

Mons  Gomericus,  {Montgomeria.)  Mont- 
gomery in  Wales. 

Mons  Bosarum.    Montrose  in  Scotland. 

Monmuthia,  ^MonumetJui,  Monumuikia.) 
Monmouth  in  Wales. 

Morbium.    Morsby  in  Cumberland. 
Moridunum,{Ridunum.)  Seaton  in  Devon- 
shire. 
Mortuus  Locus.    Mortlake  in  Surrey. 

Murimintum,  {Murivindum.)  Silcester  in 
Hampshire. 


N 


Naveshia.     Naseby  in  Northamptonshire. 

Nauticus  Sinus.    Beatherhithe  or  Rother- 
hithe.    Called  Redriff. 

NeoportuM.    Newport. 


Neoportus  Paganellieus.  Newport  Pagnel 
in  Buckinghamshire. 

Nidum,  {Nidus.)  Neath  in  Glamorgan- 
shire. 

Nigeria.    Blackney  in  Norfolk. 

NivicoUini.  Snowdon  Hills  in  Caeroarvon- 
shire. 

Nordhumbria.    Northumberland. 

Nordovieum.    Norwich  city. 

Nordovolca,  [Norfolcia.)    Norfolk- 

Narthanimbria.    Northumberland. 

NoriJiantonia.    Northampton. 

Narthimbria,  {Norihutnhria.)  Nortihum- 
berland. 

Northtaicum.     Norwich,     Bract,  fol.  387- 

Norwicum.    Norwich.    Beg.  Grig.  118. 

Nottinghamia.  Nottingham,  Nottingham- 
shire. 

Novaniii.  Inhabitants  of  Galloway  in  Scot- 
land. 

Noviodunum.    Newenden  in  Kent. 

Novius.     Conway. 

Novus  Burgus.  New  Port  m  the  Isle  of 
Wight. 

Novum  Castellum.  Newcastle  m  North- 
umberland. 

Novum  Forum,  {Novum  Mercatum.) 
Newmarket  in  Suffolk. 

Novus  Portus.    New  Port. 

Nubiria.    Newbury  in  Berkshire. 


Oceanus  Vergivius.  The  Vergivian  or 
Western  Ocean. 

Occellum  Promontorium.  Kelnesy  in  York- 
shire. 

Occidua  Wallia.     Cornwall. 

Ocrinum  Promontorium.  The  Lizard  point 
in  Comwall. 

Octopitarum  Promontorium.  St.  David's 
Head  in  Pembrokeshire,  Wales.' 

Olicana.     Halifax  in  Yorkshire. 

Ordovices,  {Ordevices.)  Inhabitants  of 
North  Wiies,  bordering  on  England. 

Orestii,  Inhabitants  of  Argyle  and  Perth 
in  Scotland. 

Orus.    The  river  Ore  in  Suffolk. 


Digitized  by 


Google 


OSC  ( 1089 ) 

Osca.    The  river  Usk  in  Wales. 

Ottadeni,  {Otiadini.)  Inhabitants  of  the 
east  coast  of  Northumberland  and  the 
adjacent  coast  of  Scotland. 


RUT 
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Ousa.     The  river  Ouse  in  Yorkshire. 

Ovinia   Insula.     The  isle  of  Sheppey  in 
Kent. 

Oxenfordia,  {Oxania,)     Oxford  city. 


Paratkalassia.     Walsingham  in  Norfolk. 

Pegelandia,     Peckirk  near  Crowland. 

Penbrockia,     Pembroke  in  Wales. 

Pendinas,     Pendennys  castle  in  Cornwall. 

Penguemum.     Shrewsbury  town. 

Pennorinum.     Penryn  in  Cornwall. 

Perscora,  {Persora,)     Pershore  in  Worces- 
tershire. 

Petrihargus,  (Peiropolis.)     Peterborough 
city  in  Northamptonshire. 

Petfiaria,  {Petuaria  Parisiorum,)      Bev- 
erley in  Yorkshire. 

Pevensea.     Pevensy  in  Sussex. 

Plinlimania,     Plinlimmon  in  Wales. 

Pontes,    Reading  in  Berkshire.    Colnbrook 
in  Buckinghamshire. 

Pons  Burgensis.    Borough-Bridge  in  York- 
shire. 

Pons  JElii.      Ponteland  in  Northumber- 
land. 

Portesmutka.     Portsmouth  in  Hampshire. 

Portlandia,  {Portunia  Insula,)     Portland 
Isle. 

Porius  Magnus,  {Port us  Ostium.)     Ports- 
mouth. 

Portus  Salutis.     Cromarty  in  Scotland. 

PrcBsidium,     Warwick  town. 

Prcetorium,    Patrington  in  Yorkshire. 

Procolitia,  {Protolitia.)  Prudhow  or  Prod- 
how  castle  in  Northumberland. 

Pro/undum  Vagum,     Deptford. 

Putenega.     Putney  in  Surrey. 
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Baganeia.    Raleigh  in  Essex. 

RatiB,    Leicester. 

Regiodunum  Hullinum.  Kingston-upon- 
Hull  in  Yorkshire. 

Regiodunum  TJmmesinum.  Kingston-upon- 
Thames  in  Surrey. 

Regis  Bargus,     Queenborough  in  Kent. 

Regni,  Inhabitants  of  Surrey,  Sussex  and 
the  sea  coasts  of  Hampshire. 

Regni  Sylva,     Ringwood  in  Hampshire. 

Regulbium,     Reculver  in  Kent. 

Repandunum,     Repton  in  Derbyshire. 

Rhedus,  The  river  Read  in  Northumber- 
land. 

Rkemnius,  The  river  Remney  in  Glam- 
organshire. 

Rkibellus.    The  river  Ribble  in  Lancashire. 

Rhutubi  portus,  {Ritubi  portus,  Rhutupia 
statio,  Rhitupis  portus,  Rutujns  por- 
tus,] Reptacester,  Ruptimuth,  Kichberg, 
now  Richborough  near  Sandwich  in  Kent. 

Rhobogdium  promonlorium.  Fair  Foreland 
in  Ireland. 

Ribodunum,     Ribchester  in  Lancashire. 

Richmondia,  {Richmundia,)  Richmond  in 
Yorkshire  and  in  Surrey. 

Ripadium.     Ripton  in  Derbyshire. 

Ripodum,     Rippon  in  Yorkshire. 

Robertinus  pons.     Rotherbridge  in  Sussex. 

Rojffa,  {Roibis,)     Rochester  city  in  Kent. 

RoisicB  oppidum,  Royston  in  Cambridge- 
shire. 

RugnitunicB,  {Ruitonia,  Rutunia.)  Riton 
upon  Dunsmore  in  Warwickshire.  ^ 

Ruber  clivus.  Redcliflf  or  Ratcliff  near 
London. 

Rupis  aurea,     Goldclifif  m  Monmouthshire. 

Ruthunia.     Ruthin  in  Denbighshire. 

Rutlandia.     Rutlandshire. 

Rutunium.    Rowton  in  Shropshire. 


RutupicB 
Kent. 


Richborough  near  Sandwich  in 
Rutupirum  littus.    The  Foreland  in  Kent. 
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Sahaudia.     The  Savoy  in  London. 

Sabriana,  {Sabrina,)    The  river  Severn. 

Sahulovicfitn.     Sandwich  in  Kent. 

Sacra  Insula.     Holy  Island. 

Sacra  sylva,  (Sacro  bosco.)  Halifax  in 
Yorkshire. 

SalencB,  ( Salina.)    Saludy  in  Bedfordshire. 

Saleaburia,  (Salisburia,  Saresberria,  Saris- 
buria,)    Salishury  city  in  Wiltshire. 

Salopeshiria,  {Salopia,)     Shrewsbury. 

Salopice  comitatus.     Shropshire. 

Saltria,     Sawtrey  in  Huntingdonshire. 

Sandicum,  (Sandovicus,  Sanuncum.)  Sand- 
wich in  Kent.    Sandwyz.  Bract. (oh  IIB. 

Sama.     Gamesey,  or  Guernsey  island. 

Saverna.     The  river  Severn. 

Sceptonia.     Shaftesbury  in  Dorsetshire. 

Schelsega,     Chelsea  near  London. 

Schirburnia,     Sherbum  in  Dorsetshire. 

Scona,     Scone  in  Scotland. 

Scorberia,  (Scorbesberia,)  Shrewsbury 
town. 

-  Secandunum.   Seckmgton  in  Warwickshire. 

Segedunum,  Seghill  or  Sighill  in  North- 
umberland. 

Segelocum,  (Segelogum.)  Ollerton  in  Not- 
tinghamshire. 

Segantium.  Caer-sejont  near  Caernarvon 
town. 

Seguntium.     Silchester  in  Hampshu^. 

SeolesicB,    Seolsey  or  Selsey  m  Sussex. 

Seiantiorum  Palus.  Winandermere  in 
Lancashire. 

Seteia  ^siuarium.     Dee  mouth. 

Severia.    Salisbury  city. 

Shenum,    Shene  or  Richmond  in  Surrey. 

Silures,  Lahabitants  of  that  part  of  South 
Wales  bordering  on  England,  and  of 
those  parts  of  England  between  South 
Wales  and  the  Severn. 

Sinnodunum.  Sinodun  Hill  near  Walling- 
ford  in  Berkshire. 

Simomagus,  {Sinomogus,  Sitomagus,) 
Thetford  in  Norfolk. 


Slepa.  The  old  name  of  St.  Ives  in 
Huntingtonshire. 

Snatodonia,  Snowdon  Forest  in  Caernar- 
vonshire. 

Somaridunum,     Somerton  in  Lincolnshire. 

Samersata,  [Somerseta,  Somerseiania, 
Somersetensis  comitatus,  Somertvnensis 
comitatus.)    Somersetshire. 

Sorbiodunum,  {Sorviodunum,  Sorurodn- 
num,)     Old  ^isbury  or  Old  Sarum. 

Soulhamptonia.     Southampton. 

Southeria,  {Southriona,  Southria.)  Sur- 
rey. 

Southsexena,  [Southsexia.)     Sussex. 

Spea,  The  river  Spey  in  Scotland.  L. 
Lat.  Diet. 

Spinarum  insula.  Thorny  Isle,  the  old 
name  of  Westminster. 

Spina,  (SpiricB.)  Newbury  in  Berkshire, 
and  Spine  near  Newbury. 

Stafordia.     Stafford;  Staffordshire. 

Stan/ordia,     Stanford  in  Lincolnshire. 

Stenum.     Stene  in  Northamptonshire. 

Stourus,  {Sturus.)  The  river  Stour  in 
Kent,  in  Dorsetshire,  in  Suffolk,  and  in 
Derbyshire. 

Strigulia.     Chepstow  in  Monmouthshire. 

Strivillina.    Stirling  in  Scotland. 

Sturodunum.  Stourton  and  Stourminster 
in  Dorsetshire. 

Sualva,  ( Swala.)  The  river  Swale  in  York- 
shire. 

Sudoverca.     Southwark. 

Suffolcia,  [Suffolicia.)     Suffolk. 


Taffus.    The  river  Taff  in  Glamorganshire. 

Tama.    The  river  Thame  in  •  Oxfordshire, 
and  in  Staffordshire. 

Tama.     Tame  in  Oxfordshire. 

Tamara,  {Tamarus,  Tambra.)     The  river 
Tamer  in  Cornwall. 

Tamatoordina.      Tamworth    in    Stafford- 
shire. 

Tamisis,  {Tamesis,  Thamesis.)     The  river 
Thames. 

Tava.    The  river  Tay  in  Scotland. 
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Wells  in  Somersetshire. 

Tewkesbury 


Tineniutha. 
land. 

Tintagium. 


Tintagel  in  Cornwall. 

The  isle  of  Sheppej 


Towcester  in  Northampton- 


Toliapis,  (Toliatis.) 
in  Kent. 

Torcestria.  Towcester  in  Northamptonshire. 

Totonesium.    Totness  in  Devonshire. 

Trekenta.    The  river  Trent. 

Trenovantum,     {Trinovantum,     Trinoban- 
turn.)    London,  called  Troy  Novant. 

Trmta.     The  river  Trent. 

Trinobantes,     {Trinovanies,      Trinoantes,) 
Inhabitants  of  Middlesex  and  Essex. 

Tripantum, 
shire. 

Trisanton,  (Trisantonisporiua.)  Southamp- 
ton. 

Taesis.    Berwick  upon  Tweed. 

Tunnocellum,  {Tunocellum,)  Tinemouth  in 
Northumberland. 


u 

Ulmetum.    Elmsley  in  Yorkshire. 
Umber.    The  river  Humber  in  Yorkshire! 
Urivallis.    Jorval  in  Yorkshire. 
{Tfoconna.    Oktnyate  in  Shropihirei 
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Tavistohia.    Tavistock  in  Devonshire. 

Ted/ordia,  {Theodfordum)     Thetford  in 
Norfolk. 

Tesa,  (Teeia,  Teisa,  Tesis,   TeeHa,  TeUis.) 
The  river  Tees  in  the  county  of  Durham. 

Terentus.    The  river  Trent. 

Tetocuria,    Tetbury  in  Gloucestershire. 

Tkamesis.    The  river  Thames. 

Thanaton,  (Thanatos)  insula.     The  isle  of 
Thanet  in  Kent. 

Theodorunum. 

Theoci  curia,  (7%eokesberia.) 
•  in  Gloucestershire. 

TkermcB.    The  city  of  Bath. 

Thonodunum.    Taunton  in  Somersetshire. 

Thomega,  (Thornege,  Tkomeye.)     The  old 
name  of  Westminster. 

Thorveia.     Thorney  in  Cambridgeshire. 

Tina,   {Tiwna.)    The  river  Tine  in  North- 
umberland. 

Tindolana.     Winchester  in  the  wall. 

Tinemouth  in  Northumber- 


VIN 


Vadum  pulchrum. 
tershire. 


Fairford  in  Glouces- 


Vaga,  (  Waya.)    The  river  Wye  in  Here- 
fordshire. 

VagniaccB,    {Vagniacum.)      Wrotham    in 
Kent    Maidstone  in  Kent. 

Vallis  aurea.     Golden  Vale  in  Hereford- 
shire. 

Vallis  crucia.     Vale  of  the  Cross  in  Den- 
bighshire. 

Vallum.     The  Picts*  Wall. 

Vandalis.    The  river  Wandle  in  Surrey. 

Vandelbiria.      Wandlesbury   near    Cam- 
bridge. 

Vanatinga.      Wantage    or    Wanting    in 
Berkshire. 

Varia.     Bodvary  in  Flintshire. 

Vecia,  ( Veetesia.)    The  isle  of  Wight. 

Venantodunia.     Huntingdonshire. 

Venaniodunum,  ( Venatorum  Mona.)    Hun- 
tington. 

VenadoHa.    North  Wales. 

Venta  Belgarum.    Winchester  in  Hamp- 
shire. 

Venta  Icenorum.     Caister  near  Norwich. 

Venta  Silurum.     Caer-went  in  Monmouth- 
shire. 

Verolamium,    ( Verulamium\)      Verulam, 
near  St.  Albans  in  Hertfordshire. 

Verovicum,  (  Vervicua.)    Warwick. 

Veteleganua  pona.     Wheatley  bridge  near 
Oxford. 

Vetelingiana  Via.     Watlmg  Street. 

Vicua  Malbanua.    Namptwich  in  Cheshire. 

Vigornia.    Worcester  city. 

Villa  Fauatini.     Bury  St.   Edmonds  in 
Suffolk. 

Vilujgiana  provincia.    Wiltshire. 

Vinchelaega,  (Vindagora.)    Winchelsea  in 
Sussex. 

Vindelia.    Old  Windohelsea. 

Vindeliaora.    Wmdsor  in  Berkshire. 

Vindt^Htla,  {Vindomora.)    Wall'i  end  in 
Northumbtrland. 
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Glastonbury  in  Somerset- 


Vvadoyladia,  (  Vindugladi.)    Wimbome  in 
Dorsetshire. 

Vindolana,     Old  Winchester  in  Northum- 
berland. 

Vindonum,     {Vindonus.)        Silcester     in 
Hampshire.     A  doubtful  position. 

Vireeinum,  ( VireciumJ)      Wroxcester    in 
Shropshire. 

Viridis  Sinus.     Greenwich. 

Vitrea  insula. 
shire. 

Voluba.    Falmouth  in  Cornwall. 

Volucrumdomus.    Fulham  in  Middlesex. 

Voreda.    Old  Penrith  in  Cumberland. 


w 

Wallia.    Wales.     Bract.  395  b. 

Warwieana  provincia,    Wartmci  Comita- 
tus.    Warwickshire. 

Welles.    Wells  city  in  Somersetshire. 

Wentana  civii<is.    Winchester  city. 


Westfnaria,  (  Westmoria,  Westmorslandia.) 
Westmoreland. 

Westmonasterium.     Westminster  city. 

Wichcombia.     Wycombe  in  Buckingham- 
shire. 

I   Wiccia.    Worcestershire. 

Wigornia.      Worcester  city.      Bract,  fol. 
128. 

Wiltonia.     Wiltehire. 

^Vincelcumba,  (Winchelcumba.)     Winch- 
comb  in  Gloucestershire. 

Wincestria, 
Diet. 

Windesora,      ( Windlesora,      Windesora.) 
Windsor  in  Berkshire. 

Wintonia.   Winchester,     ^rac/.  fol.  188  b. 

Witlesia.    Whittlesey  in  Huntingtonshire. 


Yarum.     Yare  in  Yorkshire. 

Yarmuthia,  {Jemmuthia,  Garanonum,  Ga- 
riensis  ostium.)     Yarmouth  in  Norfolk. 


Winchester  city.     L.  Lat. 
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A  aLOSSAEY 

OF 

LATIN     SURNAMES, 

Taken  from  the  Appendix  to  Blount's  Nomo-Lexicon,  with  corrections  and  additions. 


De  Adurni  Portu.     Etherington. 

Ala  Campi.     Wingfield. 

De  Alba  Maria.     Albemarle. 

De  Albeneio,  De  Alhinaco,     D'Aubeney, 
Albiney.     Bract,  fol.  417. 

Albericits,  Albria,     Aubrey. 

De  Albo  Monasterio.   Whitchurch.    Bract. 
fol.  249,  259  b. 

De  Aldetkeleia.     Audley. 

De  Alneto.     Dauney. 

De  Alta  Ripa,     Dantry. 

Aquapontanus.     Bridgewater. 

De  Arcubus.     Bowes. 

De  Ar'ida  Villa.     Dryton  or  Dreydon. 

DeAula.     Hall. 

De  Aureo  Vado.     Guldeford. 

Aurifaber.     Orfeur.     [Goldsmith  ?] 

B 

De  Bella  Aqua.     Bellow,  or  Bellew. 

De  Bella  Fide.     Beaufoy. 

De  Bella  Campo.     Beauchamp. 

De  Bella  Fago.      Beaufoe.      Bract,  fol. 

360  b. 
De  Bella  Foeo.    Beaufeu. 
De  Bella  Loco,    Beaulieu. 
De  Bella  Marisco.     Beaumarsh. 


De  Bella  Monte.     Beaumont. 

De  Bella  Praia.     Beaupre. 

De  Bella  Situ.     Bellassise. 

De  Benefactis,     Benfield. 

Benevolus.     Benlowes. 

De  Blossevilla.     Blovile,  Blofield. 

De  Bona  Villa,     Bonevil. 

De  Bono  Fossato.     Goodrick,  or  Goodrich. 
Bract,  fol.  293  b. 

De  Bosco.  Dubois,  Boys,  Bovce.  [Wood  ?] 
Bract,  fol.  320,  374. 

De  Bosco  Roardi.     Borhard,  [Burrard  ?] 

De  Buliaco.      Busli.      Called    de    Bully. 
Bract,  fol.  418. 

De  Burgo.      Burgh,  Burke.      [Burrow?] 
Bract,  fol.  290  b. 

De  Burgo  Charo.     Bourchier. 


c 

De  Caloo  Monte.     Chaumont. 

De  Camera,     Chamber,  Chambers.    Bract, 
fol.  266  b,  273  b,  304,  356  b. 

Camberlanus.      Chamberlain.     Bract,  fol. 

161. 

De  Camparhia,     Champney. 

De  Campo  Arrhulfi,     Champemoun. 

De  Campo  Florida.     Chamfleur. 

De  Cantilupo,    Cantlou.    Bract,  fol.  142  b. 
417. 
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De  Capricuria,     Cheyercourt. 

De  Capella,    Capel. 

De  Caro  Loco.     Carelieu. 

De  Casa  Dei.     GodshaU. 

De  Casineto,  {Chasineto,)    Cheney,  Ched- 
ney. 

De  Caetello  Magna.     Castlemain. 

De  Ceraao.     Cherry. 

De  Chauris.     Chaworth. 

De  Chireheheius.     Kirkby  or  Kirby. 

De  Clarifagio.     Clerfay. 

De  Claris  Vallibtis,     Clarival. 

De  Claro  Monte.     Clermont. 

De  Clivo  Forti.     Clifford. 

De  Columbariis.     Col  umbers. 

Cocus.     Coke,  or  Cook.     Brad.  fol.  487  b. 

De  Conductu.     Chenduit. 

De  Corniihia.     CornTvall. 

De  Corvo  Spince.     Crowthom. 

Creveceur. 

Creithome. 


De  Crepito  Corde. 
De  Curva  Spina. 


D 

De  Aynecuria,  [Daincuriensis.)   Daincourt. 

De  Daco.     [Day  or  Dane?]     Bract,  fol. 
285. 

Dispensator.     Le  Despencer,  Spencer. 

De  Doito.     Brooke. 

Drogo.     Drew. 

Duchtius.     Doughty. 

E 

Hasterlingus.    Stradling. 

De  Ebroicie.     Devereux. 

De  Ericeto.    Brewer. 

De  Erolitto.    Erliche. 

Exiraneus.    L'fistrange.     [Strange  ?] 


[Faher.    Smith.    Bract,  fol.  272  b.] 
De  Fago.    Beech,  Beecher. 


Fitz-Lambert.     Bract. 


Fitz-Michael.      Bract. 


De  Ferrariis.    Ferrers.     Bract,  fol.  64  b. 

De  Filieeto.     Femham. 

Filius  Alant.    Fitz-Alan,  [Alanson.] 

Filiue  Etistachii.     Fitz-Eustace. 

Filiue  Guidonie.    Fitz-Guy. 

FUius  Henrici.     Fitz-Henry. 

FUiue  Hugonis.     Fitz-Hugh.     Bract,  fol. 
417. 

Filius  Jacobi.     Fitz-James. 

FUius  Jokannie.      Fitz-John,    [Johnson.] 

Bract,  fol.  298. 
[FUius  Lamberti. 

fol.  292  b.] 

FUius  Michaelis. 
fol.  417. 

FUius   Petri.      Fitz-Peter.      Bract,    fol. 
225  b,  420  b. 

FUius  Radulphi.       Fitz-Ralph.       Bract. 
fol.  298,  418,  421. 

FUius  Roberti.      Fitz-Robert.       [Robert- 
son.]    Bract,  fol.  393  b,  430  b. 

FUius  Rolandi.     Fitz-Roland.     Bract,  fol. 
367. 

FUius  Simonis.     Fitz-Simon.     [Fitz-Sim- 
mons,  Simonson?]     Bract,  fol.  409  b. 

FUius  Gulielmi.     Fitz- William,  [William- 
son?]    Bract,  fol.  275  b,  370  b. 

Flavus.     Blund,  Blount. 

De  Fluctibus.     Flood. 

De  Foliis.     Foulis. 

De  Fonte  Ausirali.     Southwell. 

De  Fonte  Ebrardi.     Fonteverard. 

De  Fonte  Limpido.     Sherburne. 

De  Fontibus.     Wells. 

De  Forti  Scuto.    Fortescue. 

De  Fraxino.     Frene,  Ash.     Bract,  fol.  60. 

Frescobumus.    Freshbum. 

De  Frisca  Villa.     Freshville. 

G 

De  Geneva.    Genevil. 
De  Genisteto.    Bromfield. 
Giovanui.     Young. 
De  Grana  Villa.     GrenviUe. 
De  Grandi  Villa.    Granvil. 
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De  GrenUmamUlo.    Ormitinefiiul. 
Dtf  &rono  MohU.    Griimond. 
J)$  €hro8$o  Venaiore.    Grosvenor. 

H 

De  Hoiato.    Husse^. 

[De  Hyd^,    Hyde.    Br^cU  fol.  Zh\\ 

I 

jl^elniula.    Lis^e.    ^r<ak;/.  fol.  1^34  b.  376. 
De  Insula  Bona.    Lislebone. 
De  Initda  Foniis.    Lilbumo. 


De  ITaimio,  (^aineio.)   K^yse^.    [K^9a^t 
or  Eennej  ?J 


De  Lato  Campo.    Bradfield. 

De  Lato  Vado.    Bradford. 

De  Lega,    Lee,  Lea,  Leigb. 

De  Leicha,  (Lecha.)     Leacb. 

De  Lisoriis.     Lizurs,  Lisors. 

De  Logiis.    Lodge. 

De  Longa  Spata,    Longspee,  Lungespey. 
Bract,  fol.  422  b. 

[De  Longa   Villa,      LongueviUe.     Bract, 
266  b.] 

De  Longo  Campo.    Longcbamp. 

De  Longo  Prato.    Longmead. 

Lupellus,    Loyet,  Lovel. 

Lupus.    Wolf,  Loye,  Loo. 

M 

De  Maiis  Manibus,    Malmains. 

De  Malo  lacu.    Mauley.    Bract,  fol.  319, 
881,  438. 

De  Malo  Leone.    Malleoa. 

De  Malo  Passu.    Malpas. 

De  Malo  Visu,    Malyi«n« 

Malus  Ltporariue.    Malevorer. 
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Malus  Lupellus^    Maulov^l,  M afl«rel. 

De  Manneriis,     MamiAn. 

De  Marisco,    Mai^. 

De  Melsa.    Mewa. 

De  Media  Villa.    MiddH«ton. 

DeMicenis.    Mescbiae^. 

De  Mineriis,    Minen.  , 

De  Monasieriis.    MusteiB. 

De  Molendiais,  Molmes,  [MUb  ?J 

Monachus,    Moigne,  Monk. 

De  Monte,     [Mount,  Dumont  ?] 

De  Monte  Acuio.    Montacute.     Bract,  iol. 
63  b,  199  b. 

De  Monte  Aquilce.    MonntjMgte. 

De  Monte  Canisio.    Montcbensey.    Bract. 
fol.  87  b,  891,  407  b. 

De  Monte  Fixo.    Montficbet. 

De  Monte  Forti.     ttaaHort     Bract  M. 
417. 

De  Monte  Ghmerico.    Montgomeiy. 

De  Monte  Jovis.    Montjoy. 

De  Monte  Hermerii.    Montburmer. 

De  Monte  Pessonis.     Montpessoo,  Mom- 
pesson. 

De  Monte  Vegonis.    Montbegon.     Bract. 
fol.  60  b. 

De  Mortuo  Mart.    Mordmer. 

De  Musco  Campo.    MuBcbamp. 

N 

De  Nodariis.    Nowres.    Bract,  fol.  430  b. 

De  Nova  Terra.    Newland. 

De  Nova  Villa.    NevU. 

De  Novo  Burgo,    Newborgb. 

De  Novo  Foro,    Kevmarcb. 

De  Novo  Mercato.     Newmarcb.     Bract. 
fol.  54  b. 


De  Palude.    Marsh. 
Parmentarius.    Taylor. 
De  Parva  VUla.    LitUetoa. 
Ds  Pascuo  Loj^dosa*    Sltsmk^, 
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De  PavUidro,  {Pauliaco)    Payeley. 
De  Feccaio.    Peche,  Peck. 
De  Petra  Ponte,    Pierpont. 
De  Pede  Planco,    Pauncefot. 
Pelliparius,    Skinner. 
De  Pictavia,    Peyto. 
J>e  Porcellis.    Purcell. 
DePtUchro  Oapellilio.    Fairfax. 
I>e  Puteaeo,    Pusac,  Pudscy. 


De  Qtierceto. 
De  Quineiaco, 


a 

Cheney. 
Quincy. 

R 


De  Bageneia.    Raleigh. 

De  jRedveriis.    Bivers. 

Beginaldus,    Reynolds. 

De  Bico  Monte.     Richmond. 

De  Bipariis.    Rivers. 

Botarius,    Wheeler. 

De  Bubra  Manu.    Redmain. 

De  Bubra  Spatha,      Rospear,  Rouspee^ 
Booper,  Roper. 

De  Bubro  Clivo.    RedcliflF,  Radcliff. 

De  Bupe,    Roche,  Rock,  Laroche.    Bract 
146, 146,  b,  280,  802  b. 

De  Bupe  Farti.    Rochfort. 

Bu/ue.    Rons. 


De  Sacra  Quercu. 
De  Saero  Boeeo, 
De  Saero  Fago, 
De  Saero  Fonte, 


s 

Holyoak. 
Holywood. 

Holybeech,  HoUebech. 
Holybrook. 


Sagittarius.    Archer. 
De  Saketo.    Sancey. 
De  SalchaviUa.    Salkeld. 
De  Salieoea  Mara,     Wilmore. 
DeSalicosa  Vena,    Salvein. 
De  Saho  Mgrieeo.    Saltmarsh. 


De  Saltu  Capella.    Sacheverel. 

De  Sancta  Barbara,    St.  Barb,  Simbarb. 

De  Sancta  Clara,    St.  Clare,  [St.  Clair,] 
Sencleer,  Sinclere. 

De  Sancta  Terra.     Holyland. 

De  Sancto  Amando.   St.  Amand,  S'amand. 
^roc/.  fol.  312,  417. 

De  Sancto  Audoeno,    St.  Owen. 


De  Sancto  Oalasio. 

[De  Sancto  Georgio. 
fol.  83  b,  349.] 


Singlis. 
St.  Oeorge. 


Bract. 


St.  John.  Braet.{ol 


[De  Sancto  Johanne. 
339  b.] 

De  Sancto  Laudo.  St.  Laud,  Sentlo,  Senlo. 

De  Sancto  Lizio,    St.  Liz,  Senliz. 

De  Sancto  Leodegario,    St.  Leger,  Scllen- 
ger. 

De  Sancto  Lupo,    St.  Low,  Sentlow. 

De  Sancto  Martino.   St.  Martin,  Semarton. 

De  Sancto  Mauro,    St.  Maur,  Semaur. 

De  Sancto  Medardo.    Semark. 

De  Sancto  Paulo.    St.  Paul,  Sampol. 

De  Sancto  Petro,    St.  Peter,  Sampier. 

De  Sancto  Vedaeto.    Foster. 

De  Sancto  Wallerico.     St.  Wallere. 

De  Sandwieo.     Sandwich. 

De  Saxo  Ferrato.    Ironston,  Ironson. 

De  Scalariis.     Scales. 

[Scissor,      Cutter,  Taylor?]      Bract,  fol. 
141  b. 

De  Sicca  Villa.    SackviUe. 

De  Spineto.     Spiney. 

De  Stagno,    Poole. 

De  Stipite  Sicco.    De  la  Zouche. 

Super  Tysam,     Surteys. 

De  Sylva.    Weld. 


De  Tanaia.    Taney. 

De  Tankardi  Villa,    Tankerrille. 

TeuUmicus.    Teys. 

De  Tulka.    Toke,  Tooke. 

De  Turbida  Villa.    Turbenrille« 
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De  Turpe  Vado. 
De  Turri  Parva, 


TUR 

Fulford. 
Torel,  Tyrrel 

u 


De  Umbrosa  Quercu,    Dimmock. 
De  Urtico.    Lorti,  Lort. 


De  Vado  Bourn.    Oxford. 
De  Vado  Saxi.    Stanford. 
De  Valle.    Wale,  [Duval?] 
De  Valle  Torta,     Vautort. 
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De  Vallibus.    Vaux. 

De  Veteri  Aula.     Oldhall,  Oldham. 

De  Veteri  Ponte.  Vipont.  ^rac<.  fol.  194  b. 

De  Vicariis,     Vicars. 

De  Villa  Magna.    Mandeville. 

De  Villariis.     Villers. 

De  Villa  Torta.    Croketon. 

De  Vino  Salvo.    VineBalf  . 

w 

[Waleranue.    Walrand.     Bract,  fol.  486.] 
De  WaUlega.    Wateley,  Wheatley. 
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Page  1«,  ooL  S,  line  «,  of  Accord,  before «« ■ocooot,'*  imert  «<  Bame.*' 

Page  99,  col.  1,  line  35,  for  «>  m  IH**  read  11».*> 

Page  eo,  coL  1,  Une  I  of  ALiaitra,  for  *»■  alims  "  read  <*  aluu,^ 

Page  108,  col.  8,  line  34,  for «' is**  read  »  was  formerly." 

Page  199,  ooL  1,  line  S7,  for  «  10  b,**  read «"  lOtt.** 

Page  S16,  col.  1,  line  14,  for  ^'thougti  **  read  «« through.'* 

Page  313,  coL  8,  line  8  of  Customs,  for  "  imports  **  read  <*  imposts." 

Page  413,  col.  1,  line  13,  for «« distinguished ''  read  »  distingalah." 

Page  447.  col.  8,  line  44,  for  ^posttfaeto  "  read  **  pottr/acta" 

Page  004,  col.  1,  line  90  of  In  Stirpks,  for  t«parentB  ^*  read «'  parent'* 

Page  034.  coL  3,  line  9  from  bottom,  for  ••  83$,"  read  "  533.** 

Page  049.  col.  1,  Une  7,  before  "word  **  insert  ••  the.** 

Page  047,  col.  1,  line  7  of  Jcrisi  bt  ob  Jobs,  for «'  43,  f  48  **  read  "  40,  ft  43.*' 

Page  703.  COL3,  Une  Oof  Mahso.  for  "134"  read  "434." 

Psge  784.  col.  1.  Une  3  of  Pass,  for  "  as  **  read  '•  is.*' 

Page  883,  col.  1,  Une  3  of  Rbrt  sbcx.  between  **  a*'  and  *'  reeerred,*'  insert  **  renL" 

Page  040,  col.  1,  Une  3  of  Solvit  post  dibh,  for  «*or**  rasd  "on.** 

Page  1006,  col.  1,  Une  10  fkom  bottom,  after  •'  where,'*!  nswt  ••  there." 

Page  1048,  eoL  i, UneO of  Vocat, for  " wonU** read  *< word." 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


